
ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2023.1(59) Issue 1(59) 2023

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(59) 2023    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2023.1(59)

28

Ïàëàìàð÷óê Ñåðã³é Âîëîäèìèðîâè÷,
çäîáóâà÷ íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà

³ì. Âîëîäèìèðà Âåëèêîãî ÌÀÓÏ, ì. Êè¿â, Óêðà¿íà
ORCID ID 0009-0009-7389-4854

²ÑÒÎÐÈ×Í² ÀÑÏÅÊÒÈ ÂÈÍÈÊÍÅÍÍß ÑÓÄÓ
ÏÐÈÑßÆÍÈÕ, ÏÐÈ×ÈÍÈ ÉÎÃÎ ÏÎßÂÈ
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Ó ñòàòò³ äîñë³äæóºòüñÿ ³ñòîð³ÿ âèíèêíåííÿ òà ðîçâèòêó ñóä³â ïðèñÿæíèõ
ó ñâ³ò³ (ç àíòè÷íèõ ÷àñ³â äî ñüîãîäåííÿ). Çàçíà÷åíî, ùî äëÿ çàáåçïå÷åííÿ ñïðàâåä-
ëèâîãî òà íåóïåðåäæåíîãî ðîçãëÿäó ñïðàâ ó íèçö³ êðà¿í âèíèêëè ñóäè ïðèñÿæíèõ,
ÿê³ ïåðåäáà÷àëè ó÷àñòü ó ïðîöåñ³ ñóäîâîãî ðîçãëÿäó ïðèñÿæíèõ. Çîêðåìà âèñâ³ò-
ëþºòüñÿ ðîçâèòîê ñóä³â ïðèñÿæíèõ ó Àíãë³¿, Ôðàíö³¿, Í³ìå÷÷èí³ òà ó Ñïîëó÷åíèõ
Øòàòàõ Àìåðèêè. Çðîáëåíî âèñíîâêè ïðî ìîæëèâîñò³ çàñòîñóâàííÿ äîñâ³äó ¿õ
ä³ÿëüíîñò³ â Óêðà¿í³.

Êëþ÷îâ³ ñëîâà: ñóä, ñóäî÷èíñòâî, ñóä ïðèñÿæíèõ, ³ñòîð³ÿ ñóäó, íàðîäí³ çà-
ñ³äàòåë³, ñóä ïðèñÿæíèõ â Óêðà¿í³

Ç ïî÷àòêó âèíèêíåííÿ öèâ³ë³çàö³¿ ó ñóñï³ëüñòâ³ âèíèêàþòü â³äïîâ³äí³ ìå-
õàí³çìè, ÿê³ ñòâîðþþòüñÿ äëÿ ï³äòðèìàííÿ âñòàíîâëåíîãî ïîðÿäêó, à òàêîæ äëÿ
ïîêàðàííÿ îñ³á, ùî â÷èíÿþòü çëî÷èíè. Öåé ìåõàí³çì îòðèìóº íàçâó “ñóä”. Âîäíî÷àñ
âèíèêàþòü ³ òåíäåíö³¿ âïëèâó íà ñóäîâ³ ð³øåííÿ, òèì á³ëüøå, ùî äî ñêëàäó ñóää³â
ïåðåâàæíî ïðèçíà÷àþòüñÿ îñîáè, ÿê³ º ëîÿëüíèìè äî ³ñíóþ÷î¿ âëàäè.

Âíàñë³äîê ÷îãî âèíèêàº ïèòàííÿ ùîäî ñòâîðåííÿ ñóäó, ÿêèé ìàâ áóòè íåçà-
ëåæíèì â³ä âëàäè ³ çä³éñíþâàâ áè ñóäî÷èíñòâî íåóïåðåäæåíî òà ñïðàâåäëèâî.

Ïèòàííÿ âïëèâó íà ñóäè ç ìåòîþ ïðèéíÿòòÿ â³äïîâ³äíîãî ð³øåííÿ â³äîìå ç
äàâí³õ ÷àñ³â [1]. Ïðè öüîìó ñë³ä çàçíà÷èòè, ùî, çâè÷àéíî, çàäîâîëüíèòè ñòîðîíè
â ñóäîâîìó ïðîöåñ³, îñîáëèâî â êðèì³íàëüíîìó, – äîñèòü íåëåãêå çàâäàííÿ.

ßêùî ïðîàíàë³çóâàòè ñèñòåìó ïðèçíà÷åííÿ, òî íà ïîñàäè ñóää³â ïðèçíà÷àëèñÿ
îñîáè, ÿê³ àáî íàëåæàëè äî âëàäíèõ ê³ë ³ â³äïîâ³äíî ìàëè çàõèùàòè âëàäó, àáî ñó-
äî÷èíñòâî çä³éñíþâàëè ñàì³ ìîæíîâëàäö³. Ñóää³ ïîâí³ñòþ çàëåæàëè â³ä âëàäè, ó
ðàç³ íåîáõ³äíîñò³ âèíîñèëè â³äïîâ³äí³ ð³øåííÿ, ÿê³ â³ä íèõ âèìàãàëè êîðîë³,
êíÿç³ òîùî.

Ç ìåòîþ óñóíåííÿ íåäîâ³ðè äî ñóää³â òà ñòâîðåííÿ óìîâ äëÿ â³äêðèòîãî ³
ñïðàâåäëèâîãî ñóäó âèíèêëè ïåðâèíí³ ôîðìè ñóä³â ïðèñÿæíèõ. Â Àô³íàõ, ÿê
ñâ³ä÷àòü äîñë³äæåííÿ, ³ñíóâàâ ñâîºð³äíèé ñóäîâèé îðãàí – “Ãåë³åÿ”, ÿêà çà îïèñîì
îêðåìèõ äîñë³äíèê³â áóëà ïåðåõ³äíîþ ñòàä³ºþ ì³æ ñóäîì íàðîäíîãî ç³áðàííÿ ³
ñóäîì ïðèñÿæíèõ.

Ó ïðàöÿõ äàâíüîãðåöüêèõ ïîåò³â çáåðåãëèñÿ â³äîìîñò³ ïðî öåé ñóä, ÿê³ ñóïå-
ðå÷àòü îô³ö³éíèì äîêóìåíòàì. Îñü ÿê îïèñóºòüñÿ çàñ³äàííÿ Ãåë³å¿: “Â³äêðèâàºòüñÿ
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çàñ³äàííÿ; ïðîïîíóºòüñÿ ïèòàííÿ: âèíåí ÷è íå âèíåí. Ñòàð³éøèíè ïî ÷åðç³ âè-
ñëîâëþþòü ñâîþ äóìêó; à íàâêîëî äåìîêðàòè÷íå çá³ãîâèñüêî, ùî ñòî¿òü ³ ñóäèòü,

Òàêèì ÷èíîì, á³ëüø³ñòü ñóäîâèõ çàñ³äàíü ïðîâîäèëèñÿ áåç äîòðèìàííÿ
íåîáõ³äíèõ ïðîöåäóð, áóëà â³äñóòíÿ äèñöèïë³íà. ×åðåç âåëèêó ê³ëüê³ñòü íàðîäíèõ
ñóää³â ð³øåííÿ íå ìîãëî ïðèéìàòèñÿ âèâàæåíî òà îá´ðóíòîâàíî.

Ó Ñòàðîäàâíüîìó Ðèì³ íà ïî÷àòêó II ñò. äî í.å. âèíèêëà íîâà ôîðìà ñóäó –
ïîñò³éíà êîì³ñ³ÿ, àáî êâåñò³ÿ, â ÿê³é ïðèñÿæí³ âèíîñèëè äâà ð³øåííÿ: àáî –
çâ³ëüíÿþ, àáî – çàñóäæóþ. Âèðîê ñóäîâî¿ êîì³ñ³¿ ââàæàâñÿ îñòàòî÷íèì ³ íåãàéíî
âèêîíóâàâñÿ [3].

Íàñòóïíèì åòàïîì ñòàíîâëåííÿ öüîãî ³íñòèòóòó á³ëüø³ñòü ó÷åíèõ ââàæàº
éîãî âèíèêíåííÿ âæå ó XI ñòîë³òò³ â Àíãë³¿, íàçèâàþ÷è öþ êðà¿íó ï³îíåðîì â³ä-
ðîäæåííÿ ñóäó ïðèñÿæíèõ, â³äïîâ³äíî öå äîçâîëÿº ââàæàòè ¿¿ “áàòüê³âùèíîþ”
ñó÷àñíîãî ³íñòèòóòó.

Îêðåì³ àâòîðè ñòâåðäæóþòü, ùî ñóä ïðèñÿæíèõ â Àíãë³¿ âèíèê ùå â
àíãëîñàêñîíñüêîìó ïåð³îä³. Âîíè ñòâåðäæóþòü, ùî ñóä â³äáóâàâñÿ ïðè çàãàëüíèõ
çáîðàõ ïåâíî¿ êîìóíè, à ð³øåííÿ ïðèéìàëîñÿ íàðîäíèì ãîëîñóâàííÿì.

Ðàçîì ç òèì, îêðåì³ äîñë³äíèêè ðîçãëÿäàþòü ³ íîðìàíäñüêó òåîð³þ ùîäî
âèíèêíåííÿ ñóäó ïðèñÿæíèõ. Âèâ÷åííÿ ïàì’ÿòîê ñòàðîäàâíüîãî íîðìàíäñüêîãî
ïðàâà ïîêàçóº, ùî çàçíà÷åí³ ñóäè âèíèêëè ùå ó íîðìàí³â, âîíè áóëè  çàñòîñîâàí³
â Àíãë³¿. Ïðîòå â Àíãë³¿ âîíè ðîçâèíóëèñÿ ó çàê³í÷åíèé ³íñòèòóò, ÿêèé íà ñüîãîäí³
ââàæàºòüñÿ ñïåöèô³÷íî àíãë³éñüêèì.

Ó Øâåö³¿ òà Íîðâåã³¿ òàê³ ñóäè ³ñíóâàëè ùå ç ÷àñ³â íîðìàí³â. Ïðè öüîìó
îêðåì³ äîñë³äíèêè ïðèïèñóþòü òàêèì ñóäàì íàÿâí³ñòü óñ³õ ðèñ êëàñè÷íîãî ñóäó
ïðèñÿæíèõ.

Íàïðèêëàä, ïðîôåñîð Ðåïï, äàòñüêèé þðèñò, ÿêèé ïðîâîäèâ äîñë³äæåííÿ
ñòîñîâíî ñóä³â ñêàíäèíàâñüêèõ êðà¿í, âèçíà÷àâ øâåäñüêèé ñóä ÿê ñóä ïðèñÿæíèõ.
Òîáòî ó ñòàðîäàâí³õ øâåäñüêèõ ñóäàõ ïðèñÿæí³ âèð³øóâàëè âñ³ ïèòàííÿ ùîäî
âèíè îñîáè, à ñóää³ áóëè ëèøå îñîáàìè, ÿê³ ìàëè ïðàâî ïðîãîëîøóâàòè âèðî-
êè [5].

Òàêèì ÷èíîì, ñóäîâà âëàäà òîãî ÷àñó çä³éñíþâàëàñÿ æóð³, ïðîòå ï³çí³øå (ó
çâ’ÿçêó ç óêð³ïëåííÿì ìîíàðõ³¿) öÿ âëàäà çàêð³ïèëàñÿ çà ñóääÿìè, îñê³ëüêè
ìîíàðõ õîò³â âïëèâàòè íà ñóä, à òàê ÿê â³í ïðèçíà÷àâ ñóää³â, òî ôîðìè âïëèâó áó-
ëè ð³çíèìè.

Âîäíî÷àñ ó ñâ³ò³ íàÿâí³ ³íø³ òåîð³¿ ïðî ïîõîäæåííÿ ñóäó ïðèñÿæíèõ. Îêðåì³
äîñë³äíèêè ïðèïèñóþòü âèíèêíåííÿ ñóäó ïðèñÿæíèõ ïðàâó ðèìî-êàòîëèöüêî¿
öåðêâè, ÿêà òàêîæ ìàº â³äïîâ³äíèé çâ’ÿçîê ³ç ñóäîì ïðèñÿæíèõ.

Íà íàøó äóìêó, âñ³ çàçíà÷åí³ òåîð³¿ ùîäî ñóäó ïðèñÿæíèõ íàñàìïåðåä âè-
çíà÷àþòü ö³ ñóäè ÿê ñóäè íàðîäó àáî ñóäè íàðîäíîãî ïðàâîñóääÿ.

Ìè  ïîãîäæóºìîñÿ, ùî òîé êëàñè÷íèé ñóä ïðèñÿæíèõ, ÿêèé  âèíèê â Àíãë³¿
³ îòðèìàâ íàéïîòóæí³øèé ðîçâèòîê, º ñàìå òèì ñóäîì, ùî çàñòîñîâóºòüñÿ íèí³ â
ð³çíèõ êðà¿íàõ, ó òîìó ÷èñë³ ³ â Óêðà¿í³ [6].

Âèíèêíåííÿ â Àíãë³¿ ñóäó ïðèñÿæíèõ, çà äàíèìè îêðåìèõ äîñë³äíèê³â,
â³äíîñèòüñÿ äî äðóãî¿ ïîëîâèíè XI ñòîð³÷÷ÿ. Ðàçîì ç òèì, çàçíà÷åíèé ³íñòèòóò
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çàÿâëÿº îïëåñêàìè ñâîº ñï³â÷óòòÿ ò³é ÷è ³íø³é äóìö³, ³ âèáóõîì îïëåñê³â
âèçíà-÷àºòüñÿ ð³øåííÿ” [3].
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ñòàâ íåâ³ä’ºìíèì åëåìåíòîì ïðàâîâî¿ ñèñòåìè Àíãë³¿, ïðîòå îô³ö³éíî â³í áóâ
çàïðîâàäæåíèé ò³ëüêè ó 1167 ðîö³ â³äïîâ³äíèì óêàçîì êîðîëÿ Ãåíð³õà II [4].

Ñë³ä çàçíà÷èòè, ùî ïåâíîþ ì³ðîþ ïèòàííÿ çàêð³ïëåííÿ ä³ÿëüíîñò³ ñóäó
ïðèñÿæíèõ ó Àíãë³¿ ñòàëî çàòâåðäæåííÿ ²îàííîì Áåççåìåëüíèì Âåëèêî¿ Õàðò³¿
â³ëüíîñòåé, ïåðøîãî ïèñàíîãî äîêóìåíòà ñåðåäíüîâ³÷íîãî ïðàâà Àíãë³¿.

Ñë³ä çàçíà÷èòè, ùî ïåðøèì ïèñàíèì äîêóìåíòîì ñåðåäíüîâ³÷íîãî ïðàâà
Àíãë³¿ ñòàëî çàòâåðäæåííÿ ²îàííîì Áåççåìåëüíèì Âåëèêî¿ Õàðò³¿ â³ëüíîñòåé, ùî
ïåâíîþ ì³ðîþ çàêð³ïèëî ä³ÿëüí³ñòü ñóäó ïðèñÿæíèõ ó êðà¿í³.

Áåçïîñåðåäíüî ó çàçíà÷åíîìó äîêóìåíò³, ó ñòàòò³ 39, áóâ çàêð³ïëåíèé ïðèíöèï
ñóäó ð³âíèõ [7, 8].

Ùî ñòîñóºòüñÿ ñèñòåìè ñóäó ïðèñÿæíèõ â Àíãë³¿, òî óïðîäîâæ XIII–XVI ñò.
áóëî ñôîðìóëüîâàíî ïîíÿòòÿ âåëèêîãî ³ ìàëîãî æóð³ ïðèñÿæíèõ. Âåëèêå æóð³,
ÿêå ìàëî íàçâó îáâèíóâàëüíîãî, ñôîðìóâàëîñÿ ó çâ’ÿçêó ç îáîâ’ÿçêîì òàê çâàíèõ
ðîç’¿çíèõ ñóää³â çä³éñíþâàòè ðîçøóê ãðàá³æíèê³â, ðîçá³éíèê³â òà ³íøèõ çëîä³¿â,
à òàêîæ ¿õ ñï³ëüíèê³â.

Ïðèñÿæíèõ âåëèêîãî æóð³ áóëî 23 îñîáè. Ñóää³ ìàëè îïèòóâàòè âñ³õ ¿õ
ñòîñîâíî íàÿâíîñò³ âèíè ó ä³ÿõ îáâèíóâà÷óâàíèõ, à ÿêùî 12 îñ³á ³ç ÷èñëà ïðèñÿæíèõ
âèçíàâàëè îáâèíóâà÷åíîãî âèííèì, â³í ïðèòÿãàâñÿ äî â³äïîâ³äàëüíîñò³

Ìàëå æóð³ ó òîé ïåð³îä íàë³÷óâàëî 12 ïðèñÿæíèõ. Çàçíà÷åí³ ïðèñÿæí³ âõî-
äèëè äî ñêëàäó àíãë³éñüêîãî ñóäó. Âîíè áåçïîñåðåäíþ áðàëè ó÷àñòü ó ðîçãëÿä³
ñïðàâè ïî ñóò³. ̄ õ ð³øåííÿ ñòîñîâíî âèííîñò³ ÷è íåâèííîñò³ áóëî ê³íöåâèì. Ï³ñëÿ
îãîëîøåííÿ ð³øåííÿ ìàëîãî æóð³ êîðîííèé ñóääÿ îáèðàâ â³äïîâ³äíó ì³ðó ïî-
êàðàííÿ [9].

×èìàëî äîñë³äíèê³â, ÿê³ ðîçãëÿäàëè ä³ÿëüí³ñòü ñóäó ïðèñÿæíèõ, ñòâåðäæóþòü,
ùî ñóä ïðèñÿæíèõ ç Àíãë³¿ áóâ çàïîçè÷åíèé ³íøèìè êðà¿íàìè êîíòèíåíòàëüíî¿
ªâðîïè. Öåé ïðîöåñ â³äáóâàâñÿ ï³ä ÷àñ áóðæóàçíèõ ðåâîëþö³é ó ªâðîï³.

Ïðîòå, ÿê ñâ³ä÷èòü ïðàêòèêà éîãî çàñòîñóâàííÿ, â³í íå çàâæäè ñïðèéìàâñÿ,
àäæå â Àíãë³¿ ³ ï³çí³øå áóâ íåîäíîðàçîâî ðåôîðìîâàíèé. Íàïðèêëàä, ó Í³ìå÷÷èí³
ñóäè ïðèñÿæíèõ çàïî÷àòêîâàí³ ó 1848 ðîö³. ̄ õ ñòâîðåííÿ óçàêîíåíî â³äïîâ³äíèì
çàêîíîì ó 1877. Ïðè öüîìó äî ñêëàäó æóð³ âõîäèëî 12 ïðèñÿæíèõ òà òðîº ñóää³â [10].

Ó 1924 ðîö³ ñóäè ïðèñÿæíèõ çàì³íåíî ñóäàìè øåôôåí³â. Âîíè âêëþ÷àëè
òðüîõ ñóää³â òà ø³ñòü ïðèñÿæíèõ, ÿê³ ìàëè íàçâó øåôôåí³â. Àëå ïîñòóïîâî íàçâó
ïðèñÿæí³ â³äíîâèëè. Ñë³ä çàçíà÷èòè, ùî ó 1950 ðîö³ íà òåðèòîð³¿ Í³ìå÷÷èíè â³ä-
íîâëåíèé êðèì³íàëüíî-ïðîöåñóàëüíèé êîäåêñ, ïðèéíÿòèé ó 1877 ðîö³. Íà ñüîãîäí³
ñóä ïðèñÿæíèõ ó Í³ìå÷÷èí³ ñêëàäàºòüñÿ, ÿê ³ ðàí³øå, ç òðüîõ ñóää³â ³ øåñòè “ïðè-
ñÿæíèõ”. Ïðè öüîìó âîíè îá’ºäíàí³ â ºäèíó êîëåã³þ.

Ó Ôðàíö³¿ òàêîæ áóâ çàïðîâàäæåíèé ñóä ïðèñÿæíèõ ó 1791 ðîö³. Õî÷à Íà-
ïîëåîí îáìåæèâ êîìïåòåíö³þ òàêèõ ñóä³â, âîíè ïðîäîâæóâàëè ³ñíóâàòè äî
1941 ðîêó. Ï³ñëÿ îêóïàö³¿ Ôðàíö³¿ ñóäè ïðèñÿæíèõ áóëî ñêàñîâàíî, à â 1945 ðîö³
ä³ÿëüí³ñòü ¿õ â³äíîâëåíî. Ïðîòå äî ñêëàäó ñóäó áóëî ââåäåíî çàñ³äàòåë³â, ÿêèõ íà
ñüîãîäí³ íàðàõîâóºòüñÿ äåâ’ÿòü îñ³á.

ßê ñòâåðäæóþòü îêðåì³ äîñë³äíèêè, ñóä ïðèñÿæíèõ ó Ôðàíö³¿ òà Í³ìå÷÷èí³
ñüîãîäí³ íå ìàº òèõ êëàñè÷íèõ ðèñ, ÿê³ ïðèòàìàíí³ ñóäàì ó àíãëîñàêñîíñüêèõ
êðà¿íàõ. Òàêèì ÷èíîì, ãîâîðÿ÷è ïðî êëàñè÷íèé ñóä ïðèñÿæíèõ, íåîáõ³äíî âèçíàòè,
ùî éîãî áàòüê³âùèíîþ áóëà Àíãë³ÿ.
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Ïðè÷èíîþ ïîÿâè öüîãî ³íñòèòóòó â ñóäîâ³é ä³ÿëüíîñò³ îêðåì³ â÷åí³ ââàæàþòü
äîñÿãíåííÿ ïåâíîãî ð³âíÿ ïðàâîâî¿ êóëüòóðè â ñóñï³ëüñòâ³, à òàêîæ óÿâëåííÿ íà-
ðîäíèõ ìàñ ïðî òå, ÿêèì ïîâèííî áóòè ïðàâîñóääÿ, ³ ãîëîâíå, íà ÿêèõ ïðèíöèïàõ
âîíî ìàº ́ ðóíòóâàòèñÿ.

Ñë³ä çàçíà÷èòè, ùî ñóä ïðèñÿæíèõ ³ñíóâàâ ó çàêîíîäàâñòâ³ ð³çíèõ êðà¿í ó
ð³çí³ ³ñòîðè÷í³ åïîõè. Ìîæíà êîíñòàòóâàòè, ùî â³í çàñòîñîâóâàâñÿ íà îñíîâ³  ìàé-
æå îäíàêîâèõ çà çì³ñòîì íîðì, àëå ðåçóëüòàòè òàêîãî çàñòîñóâàííÿ áóëè ð³çíèìè.

Îêðåì³ â÷åí³ ââàæàþòü, ùî çà ñâîºþ þðèäè÷íîþ ïðèðîäîþ ³íñòèòóò ñóäó
ïðèñÿæíèõ íàñò³ëüêè åëàñòè÷íèé, ùî â³í ëåãêî ñòàº íà çàõèñò â³äïîâ³äíèõ ñóñï³ëü-
íèõ ïðàâîâèõ ïîãëÿä³â áóäü-ÿêî¿ êðà¿íè. Ïðè öüîìó ó ôîðìàëüíîìó âèãëÿä³
çì³ñò íåð³äêî äàëåêèé â³ä íàì³ð³â çàêîíîäàâöÿ. Ïðîòå, ÿêùî öåé ³íñòèòóò ïðàâèëüíî
ñïðèéìàâñÿ ñóñï³ëüñòâîì òà íàðîäíèìè ìàñàìè, òî â³í ñïðèÿâ ó ïåðåâàæí³é
á³ëüøîñò³ âäîñêîíàëåííþ ïðàâîâî¿ ñèñòåìè ð³çíèõ êðà¿í.

Îñîáëèâî áóðõëèâî ñóä ïðèñÿæíèõ ðîçâèâàâñÿ ó Ñïîëó÷åíèõ Øòàòàõ Àìåðèêè
Ó ÑØÀ ñóä çà ó÷àñòþ ïðèñÿæíèõ çàñ³äàòåë³â áóâ ³ çàëèøàºòüñÿ äóæå

çàòðåáóâàíèì. Âàðòî çàçíà÷èòè, ùî â äàíèé ÷àñ áëèçüêî 90 % â³ä çàãàëüíî¿ ê³ëüêîñò³
ñóäîâèõ ðîçãëÿä³â, ùî â³äáóâàþòüñÿ ó ñâ³ò³ çà ó÷àñòþ ïðèñÿæíèõ, ïðèïàäàº íà
÷àñòêó Ñïîëó÷åíèõ Øòàò³â.

²íñòèòóò ïðèñÿæíèõ çàñ³äàòåë³â áóâ çàêð³ïëåíèé ó Êîíñòèòóö³¿ ÑØÀ òà â
êîíñòèòóö³ÿõ øòàò³â ÿê îäíà ç ãàðàíò³é äîòðèìàííÿ íàëåæíî¿ ïðàâîâî¿ ïðîöåäóðè.

Ç ñàìîãî ïî÷àòêó êðèì³íàëüíîãî ïðîöåñó, ÿêùî îáâèíóâà÷åíèé íå âèçíàâàâ
âèíè ó ñêîºíí³ çëî÷èíó, à òàêîæ íå ïðîñèâ, ùîá ñóääÿ  ñàì ðîçãëÿíóâ éîãî ñïðà-
âó, òî, â³äïîâ³äíî äî Êîíñòèòóö³¿, ñóäîâèé ðîçãëÿä ó Ñïîëó÷åíèõ øòàòàõ Àìåðèêè
â³äáóâàºòüñÿ çà ó÷àñòþ ïðèñÿæíèõ.

Äëÿ ïðèçíà÷åííÿ òà â³äáîðó ïðèñÿæíèõ ó êîæíîìó øòàò³ Ñïîëó÷åíèõ øòàòàõ
Àìåðèêè ³ñíóþòü â³äïîâ³äí³ ïðîöåäóðè, âîíè äîòðèìóþòüñÿ ÿê âëàäîþ øòàò³â,
òàê ³ âëàäîþ äåðæàâè â ö³ëîìó. Ïðèñÿæí³ â Ñïîëó÷åíèõ øòàòàõ Àìåðèêè ìàþòü
âèçíà÷èòè ïèòàííÿ ïðî âèíí³ñòü ÷è íåâèíí³ñòü îáâèíóâà÷åíîãî

ßê ñâ³ä÷àòü äîñë³äæåííÿ, ãîëîâíèìè êðèòåð³ÿìè âèçíà÷åííÿ âèííîñò³ ÷è
íåâèííîñò³ îñîáè º ï³äñòàâè âíóòð³øíüîãî ïåðåêîíàííÿ ïðèñÿæíèõ, ÿêå ñêëàëîñÿ
â ðåçóëüòàò³ îö³íêè ðîçãëÿíóòèõ ó ñóä³ äîêàç³â. Êð³ì òîãî, áåðåòüñÿ äî óâàãè ³í-
òåëåêò ïðèñÿæíèõ, ïñèõîëîã³÷í³ óñòàíîâêè, à òàêîæ âëàñíèé æèòòºâèé äîñâ³ä.

Äîñèòü ö³êàâèì ôàêòîì, ÿêèé çàñëóãîâóº íà óâàãó, º òå, ùî ïðèñÿæí³ íå
íåñóòü â³äïîâ³äàëüíîñò³ çà ïðèéíÿòå ð³øåííÿ. ßê ³ ñóää³ â Óêðà¿í³, ïðèñÿæí³ ó
Ñïîëó÷åíèõ øòàòàõ Àìåðèêè ïðîâîäÿòü îáãîâîðåííÿ îòðèìàíèõ äîêàç³â â îêðåì³é
ê³ìíàò³, áåç îñ³á, ÿê³ ìîæóòü ¿ì çàâàæàòè. Ïðè öüîìó îáîâ’ÿçêîâèì ï³ä ÷àñ
îáãîâîðåííÿ º òå, ùî âîíè âñ³ ïîâèíí³ âèñëîâèòè ñâîþ äóìêó. Â³äïîâ³äíèé ïîðÿäîê
ùîäî ÷àñó âèñòóï³â òà ãîëîñóâàííÿ ï³ä ÷àñ îáãîâîðåííÿ ñïðàâ ï³äòðèìóº îáðàíèé
ñòàðøèíà ïðèñÿæíèõ.

Ñë³ä çàçíà÷èòè, ùî îäíîñòàéí³ñòü ð³øåííÿ ïðèñÿæíèõ íå º îáîâ’ÿçêîâîþ â
îêðåìèõ øòàòàõ Ñïîëó÷åíèõ øòàò³â Àìåðèêè. Ó íèçö³ øòàò³â äîñòàòíüî á³ëüøîñò³
ãîëîñ³â. Âîäíî÷àñ ïðè ðîçãëÿä³ ñïðàâ ó ôåäåðàëüíèõ ñóäàõ âèìàãàºòüñÿ îäíî-
ñòàéí³ñòü ð³øåííÿ ïðèñÿæíèõ.

Ï³ñëÿ òîãî, ÿê ïðèñÿæí³ ïðèéìóòü ð³øåííÿ, ñòàðøèíà ïèñüìîâî éîãî
îôîðìëþº. Ð³øåííÿ ïðèñÿæíèõ íå âêëþ÷àº áóäü-ÿêèõ îá´ðóíòóâàíü ùîäî
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ãîëîñóâàííÿ ïðèñÿæíèõ. Ð³øåííÿ ïðèñÿæíèõ ïåðåäàºòüñÿ ñóää³, ³ â³í îãîëîøóº
âåðäèêò.

²ñíóþòü äåÿê³ îñîáëèâîñò³ ùîäî ä³ÿëüíîñò³ ñóäó ïðèñÿæíèõ ó êîæíîìó
øòàò³. Ðàçîì ç òèì, ¿õ ôóíêö³¿ ó ïåðåâàæí³é á³ëüøîñò³ âèïàäê³â îäíàêîâ³. Çàçíà÷åí³
â³äì³ííîñò³ º ó çâ’ÿçêó ç³ ñâîºð³äíîþ ñèñòåìîþ ñóä³â ó Ñïîëó÷åíèõ øòàòàõ Àìåðèêè.
Çàçíà÷åíà ñèñòåìà ñêëàäàºòüñÿ ç³ ñóä³â øòàò³â òà ôåäåðàëüíèõ ñóä³â.

Ôåäåðàëüí³ ñóäè ìàþòü ºäèí³ ïðàâèëà ó÷àñò³ ïðèñÿæíèõ ó ñóäîâîìó ïðîöåñ³,
òîä³ ÿê ó øòàòàõ êîìïëåêòóâàííÿ ñêëàäó ïðèñÿæíèõ ìîæå â³äð³çíÿòèñÿ. Ó îêðåìèõ
øòàòàõ çàïðîâàäæåíî â³äì³ííîñò³ ó ïðîöåñ³ êîìïëåêòóâàííÿ æóð³, ïðàâèëàõ âåäåííÿ
ñóäîâîãî ïðîöåñó, ïðàâèëàõ îãîëîøåííÿ âåðäèêòó òîùî.

Ó 1968 ðîö³ ð³øåííÿì Âåðõîâíîãî Ñóäó ÑØÀ âèçíà÷åíî â³äïîâ³äíå ïðàâî
îáâèíóâà÷åíîãî, â³äïîâ³äíî äî ÿêîãî, ÿêùî îáâèíóâà÷åíîìó çà â÷èíåíèé çëî÷èí
ìîæå áóòè ïðèçíà÷åíî ïîçáàâëåííÿ âîë³ íà òåðì³í ïîíàä ø³ñòü ì³ñÿö³â, òî â³í
ìàº ïðàâî çâåðíóòèñÿ äî ñóäó ³ âèìàãàòè ðîçãëÿäó ñïðàâè ó ñóä³ ïðèñÿæíèõ.

Çàãàëüíèìè êðèòåð³ÿìè ùîäî ïðèñÿæíèõ ó Ñïîëó÷åíèõ øòàòàõ Àìåðèêè
âèçíà÷åí³ òàê³:

– ãðîìàäÿíñòâî ÑØÀ;
– ïðîæèâàííÿ íà òåðèòîð³¿, ÿêà âõîäèòü äî þðèñäèêö³¿ öüîãî ñóäó;
– ïîâíîë³òòÿ;
– íàÿâí³ñòü â³äïîâ³äíîãî ð³âíÿ âîëîä³ííÿ àíãë³éñüêîþ ìîâîþ;
– íåâèçíàííÿ ñóäîì ÷è ³íøèìè îðãàíàìè îáìåæåííÿ ó ïðàâîçäàòíîñò³ òà

ä³ºçäàòíîñò³.
Ïðîòå º íèçêà îáìåæåíü äëÿ ïðèçíà÷åííÿ ïðèñÿæíèì. Äî íèõ â³äíîñÿòüñÿ

òàê³:
– îñîáè, ÿê³ ïåðåáóâàþòü íà ñëóæá³ ó Çáðîéíèõ Ñèëàõ Ñïîëó÷åíèõ øòàò³â

Àìåðèêè;
– ñï³âðîá³òíèêè ïîë³ö³¿ òà ³íøèõ äåðæàâíèõ óñòàíîâ;
Äîñë³äíèêè çàóâàæóþòü, ùî ³ñíóâàííÿ ³íñòèòóòó ïðèñÿæíèõ äëÿ ÑØÀ º

òðàäèö³éíèì ïîñòóëàòîì  àìåðèêàíñüêî¿ ïðàâîâî¿ ³äåîëîã³¿ â ö³ëîìó.
Ïîâåðòàþ÷èñü äî ïèòàííÿ íåîáõ³äíîñò³ çàñòîñóâàííÿ ñóä³â ïðèñÿæíèõ, ñë³ä

ïðîàíàë³çóâàòè çàëåæí³ñòü ñóää³â ó ïðîöåñ³ çä³éñíåííÿ ñóäîâîãî ïðîâàäæåííÿ.
Îêðåì³ äîñë³äíèêè âèä³ëÿþòü ÿê îá’ºêòèâí³, òàê ³ ñóá’ºêòèâí³ ôàêòîðè, ÿê³
âïëèâàëè íà ñóää³â.

Äî îá’ºêòèâíèõ ôàêòîð³â ìîæíà â³äíåñòè:
– ìàòåð³àëüíå çàáåçïå÷åííÿ ñóää³;
– ì³ñöå ïðîæèâàííÿ ñóää³;
– äîñòóï äî ïåâíèõ ï³ëüã ³ ïðåôåðåíö³é òîùî.
Çàãàëîì óñ³ ö³ ôàêòîðè çàáåçïå÷óþòüñÿ çäåá³ëüøîãî îðãàíàìè âëàäè íà

ì³ñöÿõ. Ïðè öüîìó, ÿêùî ïîãëÿíóòè íà çàçíà÷åíó ïðîáëåìó â ³ñòîðè÷íîìó ïëàí³,
òî âîíà ³ñíóâàëà ³ íå ò³ëüêè â Ðîñ³éñüê³é ³ìïåð³¿, ³ â Óêðà¿í³, à é â ³íøèõ êðà¿íàõ
òàêîæ.

Äî ñóá’ºêòèâíèõ ôàêòîð³â âïëèâó íà ñóää³â ³ â³äïîâ³äíî íà ïðèéíÿòòÿ íèìè
ð³øåíü âïëèâàëè ³ âïëèâàþòü òàê³ ôàêòîðè:

– çíàéîìñòâà ñóää³ ç ïåâíèìè ñóá’ºêòàìè, ÿê³ ìîæóòü âïëèíóòè íà ïðèéíÿòòÿ
ð³øåííÿ;
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– ðîäè÷³ òà çíàéîì³, ÿê³ ìîæóòü ïðîñèòè ñóääþ ïðèéíÿòè â³äïîâ³äíå ð³øåííÿ;
– ïñèõîëîã³÷íèé ñòàí ñóää³ ó ðàç³, íàïðèêëàä, ðîçãëÿäó ó ñóäîâîìó çàñ³äàíí³

ñïðàâè ïðî ç´âàëòóâàííÿ, ÿêùî ñóääÿ, îñîáëèâî æ³íêè, òàêîæ ìàëè äîñâ³ä ïîãðîç
ñåêñóàëüíîãî õàðàêòåðó;

– âïëèâ íà ïðèéíÿòòÿ â³äïîâ³äíîãî ñóäîâîãî ð³øåííÿ ð³çíèõ îáñòàâèí,
íàïðèêëàä, ó÷èíåííÿ çëî÷èíó ç îñîáëèâîþ æîðñòîê³ñòþ òîùî.

Çàçíà÷åí³ ôàêòîðè âïëèâó çäåá³ëüøîãî ïîðîäæóâàëè íåäîâ³ðó äî îêðåìèõ
ñóää³â, à ÷àñòî – ³ äî ñóäîâî¿ ñèñòåìè â ö³ëîìó. Òîìó âèíèêëà â³äïîâ³äíà ïîòðåáà
ó ñòâîðåíí³ ìåõàí³çìó, êîëè ñóääÿ íå âèð³øóº ñàìîñò³éíî ñïðàâó, à ¿¿ âèð³øóþòü
êîëåã³àëüíî, íà ï³äñòàâ³ ç³áðàíèõ äîêàç³â òà ¿õ îö³íþâàííÿ. Òàêèì ÷èíîì, âèíèêëè
ñóäè ïðèñÿæíèõ.

Â Óêðà¿í³ íà ñüîãîäí³ íà çàêîíîäàâ÷îìó ð³âí³ ñóäè ïðèñÿæíèõ ³ñíóþòü [11].
Íå ìîæíà ñòâåðäæóâàòè, ùî âîíè àêòèâíî âïëèâàþòü íà ñóäîâó ïðàêòèêó, àäæå
öåé ³íñòèòóò äëÿ íàñ ùå íå º çâè÷íèì.

ßê ñâ³ä÷èòü ñòàòèñòèêà, çà ó÷àñòþ ïðèñÿæíèõ â Óêðà¿í³ ðîçãëÿäàºòüñÿ äåñü
áëèçüêî îäíîãî â³äñîòêà óñ³õ êðèì³íàëüíèõ ñïðàâ. Ìîæëèâî, ñó÷àñíèé ñòàí, îñîá-
ëèâî â³éíà ðîñ³éñüêî¿ ôåäåðàö³¿ ç Óêðà¿íîþ, âïëèâàº íà íîðìàëüíèé ðîçâèòîê
öüîãî ³íñòèòóòó, à òàêîæ ³íø³ îáñòàâèíè. Âîäíî÷àñ çàñòîñóâàííÿ çàçíà÷åíî¿ ôîðìè
ñóäó º äîñèòü ïåðñïåêòèâíèì.

Íà îñíîâ³ ïðîâåäåíîãî äîñë³äæåííÿ ìîæíà çðîáèòè âèñíîâêè:
– ñóä ïðèñÿæíèõ âèíèê â Àíãë³¿, ïðîòå º îêðåì³ ñâ³ä÷åííÿ, ùî éîãî ïðèíåñëè

ñêàíäèíàâè, ÿê³ çàñòîñîâóâàëè éîãî ùå ó ñòàðîäàâí³ ÷àñè. Àíãë³éö³ óäîñêîíàëèëè
òàêó ôîðìó ñóäî÷èíñòâà ³ â ïîäàëüøîìó âîíà áóëà çàïîçè÷åíà ³íøèìè êðà¿íàìè,
ïðîòå íà ñüîãîäí³ ¿¿ çàñòîñóâàííÿ â êðà¿íàõ êîíòèíåíòàëüíîãî ïðàâà º äîñèòü
îáìåæåíèì;

– ãîëîâíîþ ðèñîþ ñóäó ïðèñÿæíèõ áóëî ³ º çìåíøåííÿ âïëèâó íà ñóä ó
ïðîöåñ³ ïðèéíÿòòÿ â³äïîâ³äíèõ ð³øåíü. Ïèòàííÿ ïðî ï³äêóï ñóää³ ìîæíà âèð³øèòè,
ïðîòå ïèòàííÿ ïðî ï³äêóï ïðèñÿæíèõ âèð³øèòè ñêëàäíî;

– íåäîë³êîì ñóäó ïðèñÿæíèõ âèçíàºòüñÿ òå, ùî ð³øåííÿ ïðî âèíí³ñòü ÷è
íåâèíóâàò³ñòü îñîáè ïðèéìàþòü ïðèñÿæí³, ÿê³ â ïåðåâàæí³é á³ëüøîñò³ âèïàäê³â
íå ìàþòü þðèäè÷íî¿ îñâ³òè ³ íå ìîæóòü îö³íþâàòè ä³¿ îáâèíóâà÷åíèõ ç ïîãëÿäó
ïðàâà. Ïðîòå ¿õ ð³øåííÿ, ÿê çàçíà÷àëîñÿ, ïðèéìàºòüñÿ íà îñíîâ³ çàãàëüíèõ ïðèíöèï³â
ñïðàâåäëèâîñò³ òà íåóïåðåäæåíîñò³, ùî º âàæëèâèì äëÿ êðèì³íàëüíîãî ïðîöåñó.
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HISTORICAL ASPECTS OF THE EMERGENCE OF JURY TRIAL,
THE REASONS FOR ITS EMERGENCE IN FOREIGN COUNTRIES

AND THE PROSPECTS FOR ITS USE IN UKRAINE

Modern state systems include courts and the judiciary as a mandatory element
of the state mechanism. They are considered the main core of state bodies in the field
of protection of the rights and freedoms of individuals and legal entities. At the same
time, from the very beginning of the creation of judicial systems and courts, a
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question arose regarding their non-involvement and impartiality in the consideration
of cases.

In order to ensure fair and impartial consideration of cases in courts, jury courts
have emerged in a number of countries, which involved participation in the jury trial
process. The main features of jurors included such actions as listening to the arguments
of the parties in a criminal trial and making an appropriate proposal to declare a
person guilty or innocent of the crime he is accused of. These courts were rarely given
the street name, because jurors were chosen from among the common people.

The homeland of jury trials belongs to England, where they developed and were
subsequently adopted by the legal systems of other countries.

In Ukraine, as in most countries of continental law, jury trials existed when
Ukraine was part of the Russian Empire. After the revolution of 1917, there were
attempts to create a similar system of courts in the Soviet Union. The persons who
participated in the trial were known as People’s Assessors. Two people’s assessors
were included in the composition of each court. However, their role was purely that
of extras, because all issues regarding sentencing were decided by the judges.

Furthermore, there was a tacit instruction that the vast majority of the members
of the Communist Party should be elected as people’s assessors. Most of them had no
legal education, as well as some of them had only a secondary education.

After gaining independence, the system of courts that existed in the Soviet
Union continued to function in Ukraine, i.e. people’s assessors were present in the
courts along with judges. However, gradually the question of introducing a jury trial
began to be resolved. In 2016, jury trials were restored in the new law “On the
Judicial System and the Status of Judges”. In the legislation, the term people’s
assessors was excluded.

In most foreign countries, appropriate systems of jury trials have emerged and
developed. The mentioned system was especially actively developed in the United
States of America, where the question of a jury trial is included in the US Constitution.
There are also jury courts in the vast majority of European countries. However, their
activity today is somewhat specific.

The purpose of the article lies in researching the history of the emergence and
development of jury trials in the world and the possibility of applying the experience
of their activities in Ukraine.

Keywords: court, judiciary, jury trial, court history, people’s assessors, jury trial
in Ukraine.
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