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ÒÀ ÏÎÂ’ßÇÀÍÈÕ Ç ÖÈÌ ÌÎÆËÈÂÎÑÒÅÉ:
ÏÐÎÃÀËÈÍÈ ÇÀÊÎÍÎÄÀÂÑÒÂÀ

Ó ñòàòò³ äîñë³äæåíî çàñòîñóâàííÿ àíòèêîðóïö³éíî¿ çàáîðîíè ùîäî
âèêîðèñòàííÿ ñëóæáîâèõ ïîâíîâàæåíü, ñâîãî ñòàíîâèùà òà ïîâ’ÿçàíèõ ç öèì
ìîæëèâîñòåé. Íà îñíîâ³ àíàë³çó çàçíà÷åíî¿ çàáîðîíè âèñâ³òëåíî ïðîãàëèíè â àí-
òèêîðóïö³éíîìó çàêîíîäàâñòâ³ Óêðà¿íè. Êîíñòàòîâàíî, ùî â³äñóòí³ñòü âèçíà÷åííÿ
ôîðì òàêî¿ çàáîðîíè ïðèçâîäèòü äî ïîÿâè íåîäíîçíà÷íîãî ï³äõîäó äî ïðàâîâî¿
îö³íêè ïîä³¿. Îêðåñëåí³ ïîíÿòòÿ “ñëóæáîâ³ ïîâíîâàæåííÿ”, “ñëóæáîâå ñòàíîâèùå”,
“ñëóæáîâ³ ìîæëèâîñò³”, ÿê³ çàïðîïîíîâàíî çàêð³ïèòè ó ÷èííîìó çàêîíîäàâñòâ³
Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: çàïîá³ãàííÿ êîðóïö³¿, àíòèêîðóïö³éíà çàáîðîíà, ñëóæáîâ³
ïîâíîâàæåííÿ, ñëóæáîâå ñòàíîâèùå, ñëóæáîâ³ ìîæëèâîñò³, àíòèêîðóïö³éíå çàêîíî-
äàâñòâî.

Ïðèéíÿòòÿ Çàêîíó Óêðà¿íè â³ä 14.10.2014 ¹ 1700-VII “Ïðî çàïîá³ãàííÿ
êîðóïö³¿” (äàë³ – Çàêîí ¹ 1700-V²²) [1] çóìîâèëî ââåäåííÿ â ä³þ íèçêè îáìåæåíü
òà çàáîðîí, ñïðÿìîâàíèõ íà çìåíøåííÿ êîðóïö³éíèõ ðèçèê³â ó ä³ÿëüíîñò³, çàïî-
á³ãàííÿ âèíèêíåííþ êîíôë³êòó ì³æ ïðèâàòíèìè ³íòåðåñàìè òà ïóáë³÷íî-ïðàâîâèìè
îáîâ’ÿçêàìè, îáóìîâëåíèìè çàéìàíîþ ïîñàäîþ, íåäîïóùåííÿ â÷èíåííÿ êîðóï-
ö³éíèõ òà ïîâ’ÿçàíèõ ç êîðóïö³ºþ ïðàâîïîðóøåíü, à òàêîæ ï³äâèùåííÿ ð³âíÿ
äîâ³ðè ãðîìàäÿí äî îñ³á, óïîâíîâàæåíèõ íà âèêîíàííÿ ôóíêö³é äåðæàâè àáî ì³ñ-
öåâîãî ñàìîâðÿäóâàííÿ, òà îñ³á, ÿê³ ïðèð³âíþþòüñÿ äî íèõ.

Äî àíòèêîðóïö³éíèõ çàáîðîí òà îáìåæåíü, çàêð³ïëåíèõ ó íîðìàõ Çàêîíó
¹ 1700-V²², íàëåæàòü îáìåæåííÿ ùîäî: îäåðæàííÿ ïîäàðóíê³â; ñóì³ùåííÿ òà
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ñóì³ñíèöòâà; óêëàäàííÿ òðóäîâèõ äîãîâîð³â; çàáîðîíè âèêîðèñòàííÿ ñëóæáîâèõ
ïîâíîâàæåíü ÷è ñâîãî ñòàíîâèùà òà ïîâ’ÿçàí³ ç öèì ìîæëèâîñò³, óêëàäåííÿ äî-
ãîâîð³â ïðî óïðàâë³ííÿ íàëåæíèì ìàéíîì; âèêîíàííÿ ð³øåíü ÷è äîðó÷åíü êåð³â-
íèöòâà, ÿêùî âîíè ñóïåðå÷àòü çàêîíó; ðîçãîëîøåííÿ àáî âèêîðèñòàííÿ ³íôîðìàö³¿,
ÿêà ñòàëà â³äîìà ó çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ ïîâíîâàæåíü; ïðÿìîãî ï³äïî-
ðÿäêóâàííÿ áëèçüêèõ îñ³á òîùî.

Íîâèçíà òà ïåâíà íåäîñêîíàë³ñòü ðîçðîáëåíèõ çàêîíîäàâöåì àíòèêîðóïö³éíèõ
íîðì ïðèçâåëè äî øèðîêî¿ íàóêîâî¿ ïîëåì³êè íàâêîëî àíòèêîðóïö³éíèõ çàáîðîí
òà îáìåæåíü. Ïðîáëåìàì àíòèêîðóïö³éíèõ îáìåæåíü ùîäî îäåðæàííÿ ïîäàðóíê³â
ïðèä³ëÿëè óâàãó Ê.Â. Áåðäí³êîâà [2, c. 77], Î.Î. Ãëàäóí, Ê.Ã. Ãîäóºâà [3, c. 32–
37], Î.Î. Äóäîðîâ [4], Â.Ì. Êèðè÷êî [5, c. 125], Î.Â. Êîáåöü [6, c. 154], Ò.Î. Êîëî-
ìîºöü [7, c. 15], Ð.Î. Êóêóðóäç [8, c. 93], Ò.Ñ. Êóðèëî [9, c. 128], Ï.Ñ. Ëþòèêîâ [10,
c. 165], Ò.Ð. Ìàñþòà [11], ².Ï. Ìåëüíè÷óê [12, c. 102], À.Â. Ò³òêî [13, c. 69],
Í.Ì. ßðìèø [14, c. 49] òîùî. Îñîáëèâîñò³ îáìåæåíü ùîäî ñóì³ñíèöòâà òà
ñóì³ùåííÿ ñòàëè ïðåäìåòîì äîñë³äæåíü Â.Ì. Á³ëèêà [15, c. 82–88], Î.Ç. Ãëà-
äóí [16, c. 52], Ç.À. Çàãèíåé [17, c. 40], Ì.². ²íøèíà [18, c. 15], ².Ä. Ïàñòó-
õà [19, c. 286], ².É. Ñí³ãóð, Î.Â. Ìåëüíèêà [20, c. 30], Â.Ä. Ñåííèê [21, c. 60],
Ä.Ï. Ñêà÷êà [22, c. 381] òîùî. Ïèòàííÿì àíòèêîðóïö³éíî¿ çàáîðîíè ñï³ëüíî¿ ðîáîòè
áëèçüêèõ îñ³á ïðèä³ëÿëè ñâîþ óâàãó Â.². Áåíåäèê [23, c. 172], Ñ.Þ. Áîé-
êî [24, c. 136], Ä.Â. Ãóäêîâ [25, c. 9], ².Â. Ä³äåíêî [26, c. 103], Ñ.Ì. Ïàíòå-
ëººâ [27, c. 148], Ñ.Ï. Ðàá³íîâè÷ [28], Ì.Â. Ôîì³íà, Â.Â. Êóçüìåíêî [29, c. 183]
òîùî. Îêðåì³ ïóáë³êàö³¿ ïðèä³ëÿëèñÿ é ³íøèì àíòèêîðóïö³éíèì çàáîðîíàì òà
îáìåæåííÿì, ïðîòå äîñë³äæåííþ àíòèêîðóïö³éíî¿ çàáîðîíè ùîäî âèêîðèñòàííÿ
ñëóæáîâèõ ïîâíîâàæåíü, ñâîãî ñòàíîâèùà òà ïîâ’ÿçàíèõ ç öèì ìîæëèâîñòåé ó
íàóêîâ³é ïëîùèí³ ïðèä³ëåíî íåäîñòàòíüî óâàãè.

Ìåòîþ ñòàòò³ º àíàë³ç çàçíà÷åíî¿ çàáîðîíè òà âèñâ³òëåííÿ ïðîãàëèí â àíòè-
êîðóïö³éíîìó çàêîíîäàâñòâ³, ÿê³ ìîæóòü âïëèâàòè íà ïðîçîð³ñòü òà çðîçóì³ë³ñòü
¿¿ ìåõàí³çìó.

Çàáîðîíà âèêîðèñòîâóâàòè ñâî¿ ñëóæáîâ³ ïîâíîâàæåííÿ àáî ñâîº ñòàíîâèùå
òà ïîâ’ÿçàí³ ç öèì ìîæëèâîñò³ ç ìåòîþ îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè äëÿ ñåáå
÷è ³íøèõ îñ³á, ó òîìó ÷èñë³ é âèêîðèñòîâóâàòè áóäü-ÿêå äåðæàâíå ÷è êîìóíàëüíå
ìàéíî àáî êîøòè â ïðèâàòíèõ ³íòåðåñàõ, ïåðåäáà÷åíà ñòàòòåþ 22 Çàêîíó ¹ 1700-
V²² [1]. Çàçíà÷åíà çàáîðîíà ôàêòè÷íî âêëþ÷àº â ñåáå: 1) çàáîðîíó íà âèêîðèñòàííÿ
ñëóæáîâèõ ïîâíîâàæåíü àáî ñòàíîâèùà òà ïîâ’ÿçàíèõ ç öèì ìîæëèâîñòåé ç ìåòîþ
îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè äëÿ ñåáå ÷è ³íøèõ îñ³á; 2) âèçíà÷åííÿ ôîðìè
òàêî¿ çàáîðîíè – âèêîðèñòàííÿ áóäü-ÿêîãî äåðæàâíîãî ÷è êîìóíàëüíîãî ìàéíà
àáî êîøò³â ó ïðèâàòíèõ ³íòåðåñàõ.

Çàáîðîí³ íà âèêîðèñòàííÿ ñëóæáîâèõ ïîâíîâàæåíü àáî ñòàíîâèùà òà ïî-
â’ÿçàíèõ ç öèì ìîæëèâîñòåé ç ìåòîþ îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè äëÿ ñåáå
÷è ³íøèõ îñ³á ïðèòàìàíí³ òàê³ îçíàêè: 1) ñòîñóºòüñÿ çàáîðîíè ïðîòèïðàâíîãî
âèêîðèñòàííÿ òðüîõ ðåñóðñ³â: ñëóæáîâèõ ïîâíîâàæåíü, ñëóæáîâîãî ñòàíîâèùà,
ñëóæáîâèõ ìîæëèâîñòåé; 2) ñòîñóºòüñÿ ïðîòèä³¿ ïðîòèïðàâí³é ìåò³ – îäåðæàííÿ
íåïðàâîì³ðíî¿ âèãîäè äëÿ ñåáå ÷è ³íøèõ îñ³á [30, ñ. 152–162].

Ôîðìè âèêîðèñòàííÿ ñâî¿õ ñëóæáîâèõ ïîâíîâàæåíü àáî ñâîãî ñòàíîâèùà ó
ñòàòò³ 22 Çàêîíó ¹ 1700-VII ôàêòè÷íî íå âèçíà÷åíî, êð³ì âèêîðèñòàííÿ áóäü-
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ÿêîãî äåðæàâíîãî ÷è êîìóíàëüíîãî ìàéíà àáî êîøò³â ó ïðèâàòíèõ ³íòåðåñàõ. Ó
ïîïåðåäíüîìó Çàêîí³ Óêðà¿íè â³ä 07.04.2011 ¹ 1506-VI “Ïðî çàñàäè çàïîá³ãàííÿ
³ ïðîòèä³¿ êîðóïö³¿” äî òàêèõ ôîðì íàëåæàëè ñïðèÿííÿ ô³çè÷íèì ³ þðèäè÷íèì
îñîáàì ó çä³éñíåíí³ íèìè ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, â îòðèìàíí³ ñóáñèä³é,
ñóáâåíö³é, äîòàö³é, êðåäèò³â òîùî; áóòè ïîâ³ðåíèì òðåò³õ îñ³á ó ñïðàâàõ äåðæàâíîãî
îðãàíó, â ÿêîìó âîíè ïðàöþþòü; ñïðèÿííÿ ô³çè÷íèì ³ þðèäè÷íèì îñîáàì ó äî-
ñÿãíåíí³ ïåðåìîãè â ïðîöåäóð³ çàêóï³âë³ âñóïåðå÷ âèìîãàì çàêîíó; ñïðèÿííÿ ô³-
çè÷íèì òà þðèäè÷íèì îñîáàì ó çä³éñíåíí³ íèìè çîâí³øíüîåêîíîì³÷íî¿, êðåäèòíî-
áàíê³âñüêî¿ òà ³íøî¿ ä³ÿëüíîñò³ ç ìåòîþ íåçàêîííîãî îäåðæàííÿ çà öå ìàòåð³àëüíèõ
áëàã, ïîñëóã, ï³ëüã àáî ³íøèõ ïåðåâàã; íåïðàâîì³ðíå âòðó÷àííÿ, âèêîðèñòîâóþ÷è
ñâîº ïîñàäîâå ñòàíîâèùå, ó ä³ÿëüí³ñòü ³íøèõ äåðæàâíèõ îðãàí³â ÷è ïîñàäîâèõ
îñ³á ç ìåòîþ ïåðåøêîäèòè âèêîíàííþ íèìè ñâî¿õ ïîâíîâàæåíü; áóòè ïîâ³ðåíèìè
òðåò³õ îñ³á ó ñïðàâàõ äåðæàâíîãî îðãàíó, ä³ÿëüí³ñòü ÿêîãî âîíè êîíòðîëþþòü; íà-
äàâàííÿ íåçàêîííèõ ïåðåâàã ô³çè÷íèì àáî þðèäè÷íèì îñîáàì ï³ä ÷àñ ï³äãîòîâêè
é óõâàëåííÿ íîðìàòèâíî-ïðàâîâèõ àêò³â ÷è ð³øåíü [31]. Ïðîòå çàçíà÷åí³ íîðìè
íå áóëè â³äòâîðåí³ ó íîðìàõ Çàêîíó ¹ 1700-VII, òîìó ôîðìè âèêîðèñòàííÿ ñâî¿õ
ñëóæáîâèõ ïîâíîâàæåíü àáî ñâîãî ñòàíîâèùà âèçíà÷àþòüñÿ ñóá’ºêòèâíî â îêðåìèõ
âèïàäêàõ. Òàê, â îäíîìó ç íàóêîâî-ïðàêòè÷íèõ êîìåíòàð³â äî Çàêîíó ¹ 1700-VII
çàçíà÷àºòüñÿ, ùî äî òàêèõ ôîðì íàëåæàòèìóòü ñïðîìîæí³ñòü êåð³âíèêà öåíòðàëü-
íîãî îðãàíó âèêîíàâ÷î¿ âëàäè ñõèëèòè íå ï³äïîðÿäêîâàíó, íå ï³äêîíòðîëüíó òà íå
ï³äçâ³òíó éîìó ñëóæáîâó îñîáó äåðæàâíîãî ï³äïðèºìñòâà äî óõâàëåííÿ ïåâíîãî
ð³øåííÿ [32, ñ. 168]. Â ³íøîìó êîìåíòàð³ äî öüîãî æ Çàêîíó çàçíà÷àºòüñÿ, ùî âè-
êîðèñòàííÿ ñëóæáîâèõ ïîâíîâàæåíü òà ñòàíîâèùà ç ìåòîþ îäåðæàííÿ íåïðàâîì³ðíî¿
âèãîäè ìîæëèâå ó ôîðì³ ñïðèÿííÿ îòðèìàííþ êîíòðàêò³â ç äåðæàâíèìè óñòàíî-
âàìè ÷è îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ñïðèÿííÿ ïðàöåâëàøòóâàííþ, çä³é-
ñíåííÿ âïëèâó íà ïðèéíÿòòÿ ð³øåíü, íàäàííÿ ïåðåâàã ïåâíèì ô³çè÷íèì àáî þðè-
äè÷íèì îñîáàì ïðè íàäàíí³ äîçâîë³â òîùî [33, ñ. 342]. Ó òðåòüîìó íàóêîâî-ïðàê-
òè÷íîìó êîìåíòàð³ äî Çàêîíó ¹ 1700-VII âèñóâàºòüñÿ ïîçèö³ÿ, ùî íàéá³ëüøå
ð³çíîâèä³â âèêîðèñòàííÿ ñâî¿õ ñëóæáîâèõ ïîâíîâàæåíü àáî ñâîãî ñòàíîâèùà òà
ïîâ’ÿçàíèõ ç öèì ìîæëèâîñòåé ì³ñòèòü Êðèì³íàëüíèé êîäåêñ Óêðà¿íè, ïðè öüîìó
çàçíà÷àºòüñÿ, ùî áóäü-ÿêå òàêå âèêîðèñòàííÿ ìîæå áóòè â÷èíåíî ç ìåòîþ îäåðæàííÿ
íåïðàâîì³ðíî¿ âèãîäè. Íàïðèêëàä: âòðó÷àííÿ ó çä³éñíåííÿ âèáîð÷îþ êîì³ñ³ºþ
÷è êîì³ñ³ºþ ç ðåôåðåíäóìó ¿õ ïîâíîâàæåíü (÷. 4 ñò. 157); ïîðóøåííÿ òàºìíèö³
ëèñòóâàííÿ, òåëåôîííèõ ðîçìîâ, òåëåãðàôíî¿ ÷è ³íøî¿ êîðåñïîíäåíö³¿ (÷. 2 ñò. 163);
íåçàêîíí³ ä³¿ ùîäî óñèíîâëåííÿ (óäî÷åð³ííÿ) äèòèíè, ïåðåäà÷³ ¿¿ ï³ä îï³êó (ï³ê-
ëóâàííÿ) ÷è íà âèõîâàííÿ â ñ³ì’þ ãðîìàäÿí (÷. 2 ñò. 169); ñêëàäàííÿ, âèäà÷à íå-
ïðàâäèâèõ îô³ö³éíèõ äîêóìåíò³â, ï³äðîáëåííÿ îô³ö³éíèõ äîêóìåíò³â (ñò. 366);
íåö³ëüîâå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â (ñò. 210); âèäàííÿ íîðìàòèâíî-ïðàâîâèõ
àêò³â, ùî çìåíøóþòü íàäõîäæåííÿ äî áþäæåòó àáî çá³ëüøóþòü âèòðàòè áþäæåòó
âñóïåðå÷ çàêîíó (ñò. 211); äîâåäåííÿ äî áàíêðóòñòâà (ñò. 219); ðîçòðàòà, â³ä÷óæåííÿ,
ïðèõîâóâàííÿ, ï³äì³íà, ïîøêîäæåííÿ, çíèùåííÿ ìàéíà àáî ³íø³ íåçàêîíí³ ä³¿ ç
ìàéíîì, íà ÿêå íàêëàäåíî àðåøò, ³ç çàñòàâëåíèì ìàéíîì àáî ìàéíîì, ÿêå îïèñàíî,
÷è ïîðóøåííÿ îáìåæåííÿ (îáòÿæåííÿ) ïðàâà êîðèñòóâàòèñÿ òàêèì ìàéíîì, çä³é-
ñíåííÿ áàíê³âñüêèõ îïåðàö³é ç êîøòàìè, íà ÿê³ íàêëàäåíî àðåøò (ñò. 388); íåâè-
êîíàííÿ ä³é, ÿê³ îñîáà çà ñâî¿ìè ñëóæáîâèìè îáîâ’ÿçêàìè ìàëà âèêîíàòè (ñò. 426)
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[34]. Êð³ì öüîãî, àâòîðè êîìåíòàðÿ çàçíà÷àþòü, ùî çàáîðîíåí³ ôîðìè âèêîðèñòàííÿ
ñâî¿õ ñëóæáîâèõ ïîâíîâàæåíü àáî ñâîãî ñòàíîâèùà ñïåö³àëüíèìè ñóá’ºêòàìè âè-
çíà÷åíî òàêîæ ó ïîëîæåííÿõ Êîäåêñó ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ Óêðà¿-
íè, ³ â³äíîñÿòü äî íèõ ïîðóøåííÿ âñòàíîâëåíèõ òåðì³í³â âèïëàòè ïåíñ³é, ñòèïåíä³é,
çàðîá³òíî¿ ïëàòè, âèïëàòó ¿õ íå â ïîâíîìó îáñÿç³; íàäàííÿ äîêóìåíò³â, ùî ì³ñòÿòü
íåäîñòîâ³ðí³ äàí³; ïîðóøåííÿ òåðì³íó ïðîâåäåííÿ àòåñòàö³¿ ðîáî÷èõ ì³ñöü çà óìî-
âàìè ïðàö³ òà ïîðÿäêó ¿¿ ïðîâåäåííÿ, à òàêîæ ³íø³ ïîðóøåííÿ âèìîã çàêîíîäàâñòâà
ïðî ïðàöþ (ñò. 41); ïåðåêðó÷åííÿ àáî ïðèõîâóâàííÿ äàíèõ äåðæàâíîãî çåìåëüíîãî
êàäàñòðó (ñò. 532); ïîðóøåííÿ ïîðÿäêó âçÿòòÿ íà îáë³ê òà ñòðîê³â çàñåëåííÿ æèëèõ
áóäèíê³â ³ æèëèõ ïðèì³ùåíü ³ ïîðÿäêó âåäåííÿ ºäèíîãî äåðæàâíîãî ðåºñòðó
ãðîìàäÿí, ÿê³ ïîòðåáóþòü ïîë³ïøåííÿ æèòëîâèõ óìîâ (ñò. 149, 1491); íåçàêîííå
âèêîðèñòàííÿ ³íôîðìàö³¿, ùî ñòàëà â³äîìà îñîá³ ó çâ’ÿçêó ç âèêîíàííÿì ñëóæáîâèõ
àáî ³íøèõ âèçíà÷åíèõ çàêîíîì ïîâíîâàæåíü (ñò. 1728); íåâæèòòÿ çàõîä³â ùîäî
ïðîòèä³¿ êîðóïö³¿ (ñò. 1729); íåïðàâîì³ðíå âèêîðèñòàííÿ äåðæàâíîãî ìàé-
íà (ñò. 1841); ïîðóøåííÿ ïîðÿäêó àáî ñòðîê³â ïîäàííÿ ³íôîðìàö³¿ ïðî ä³òåé-ñèð³ò
³ ä³òåé, ÿê³ çàëèøèëèñÿ áåç îï³êè (ï³êëóâàííÿ) áàòüê³â (ñò. 1842) òîùî. Ïðîòå, ÿê
çàçíà÷àþòü àâòîðè, ÿêùî ò³ëüêè ñëóæáîâà îñîáà, ÿêà â÷èíÿº îäíå ³ç çãàäàíèõ
ä³ÿíü, ùî ïåðåäáà÷åí³ Êîäåêñîì ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ Óêðà¿íè,
ñòàâèòü çà ìåòó îäåðæàòè íåïðàâîì³ðíó âèãîäó (ó òîìó ÷èñë³ ïîãîäæóºòüñÿ ÷è
îá³öÿº îäåðæàòè ¿¿, ïðîñèòü ÷è âèìàãàº) àáî îäåðæóº ¿¿, ä³ÿííÿ òðàíñôîðìóºòüñÿ –
çàëåæíî â³ä êîíêðåòíèõ îáñòàâèí ñïðàâè – ó çëî÷èí, ïåðåäáà÷åíèé â³äïîâ³äíîþ
÷àñòèíîþ 364, 364-1, 388 àáî 368-3 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, çâ³ñíî, çà
íàÿâíîñò³ ³íøèõ íåîáõ³äíèõ îçíàê òàêîãî çëî÷èíó [34].

Â³äñóòí³ñòü âèçíà÷åííÿ ôîðì âèêîðèñòàííÿ ñâî¿õ ñëóæáîâèõ ïîâíîâàæåíü
àáî ñâîãî ñòàíîâèùà òà ïîâ’ÿçàíèõ ç öèì ìîæëèâîñòåé, íà íàøó äóìêó, º ïðîãàëèíîþ
àíòèêîðóïö³éíîãî çàêîíîäàâñòâà, îñê³ëüêè íà ïðàêòèö³ íå ìîæå íå ïðèçâîäèòè äî
ïîÿâè íåîäíîçíà÷íîãî ï³äõîäó äî îö³íêè òîãî, ÷è âèêîðèñòàâ ñïåö³àëüíèé ñóá’ºêò
ñëóæáîâ³ ïîâíîâàæåííÿ àáî ñòàíîâèùå òà ïîâ’ÿçàí³ ç öèì ìîæëèâîñò³ ç ìåòîþ
îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè äëÿ ñåáå ÷è ³íøèõ îñ³á, îñê³ëüêè ïîâ’ÿçàíå ³ç
çàñòîñóâàííÿì îö³íî÷íèõ ïîíÿòü, ÿê³ íå ìàþòü ñòàëîãî þðèäè÷íîãî âèçíà÷åííÿ,
òàêèõ ÿê ñëóæáîâ³ ïîâíîâàæåííÿ, ñëóæáîâå ñòàíîâèùå, ñëóæáîâ³ ìîæëèâîñò³.

Òàê, ñëóæáîâ³ ïîâíîâàæåííÿ ó ð³çíèõ äæåðåëàõ âèçíà÷àþòüñÿ ÿê:
îô³ö³éíî ïîêëàäåí³ íà ïåâíó îñîáó îáîâ’ÿçêè çä³éñíþâàòè áóäü-ÿêó ñëóæáîâó

ä³ÿëüí³ñòü, à òàêîæ îêðåì³ ïåðåâàãè, íàäàí³ ¿é äëÿ ìàêñèìàëüíî åôåêòèâíîãî
çä³éñíåííÿ çàçíà÷åíèõ îáîâ’ÿçê³â, ïåðåäáà÷åí³ â³äïîâ³äíèì íîðìàòèâíî-ïðàâîâèì
àêòîì: Êîíñòèòóö³ºþ, çàêîíîì, ì³æíàðîäíèì äîãîâîðîì, óêàçîì, ïîñòàíîâîþ,
ñòàòóòîì, ïîëîæåííÿì, ïðàâèëàìè, ³íñòðóêö³ºþ òîùî. Ïðè öüîìó ìåæ³ ïîâíîâàæåíü
ïîñàäîâèõ îñ³á îðãàí³â äåðæàâíî¿ âëàäè òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ,
ï³äñòàâè òà ñïîñ³á ¿õ çä³éñíåííÿ ïîâèíí³ òàêîæ áóòè ïåðåäáà÷åí³ çàêîíîäàâ÷èìè
àêòàìè òà ìîæóòü áóòè ðîçâèíóò³ ó ï³äçàêîííèõ àêòàõ [32, ñ. 168];

êîìïëåêñ îô³ö³éíî ïîêëàäåíèõ íà äåðæàâíîãî ñëóæáîâöÿ êîíêðåòíèõ ôóíê-
ö³îíàëüíèõ îáîâ’ÿçê³â, à òàêîæ ïîâíîâàæåíü, íàäàíèõ éîìó âèêëþ÷íî äëÿ åôåêòèâ-
íîãî âèêîíàííÿ òàêèõ îáîâ’ÿçê³â, ÿê³ ïåðåäáà÷åí³ Êîíñòèòóö³ºþ, çàêîíàìè, à òà-
êîæ âèäàíèìè íà ¿õ âèêîíàííÿ óêàçàìè, ïîñòàíîâàìè, ïîëîæåííÿì, ïðàâèëàìè,
³íñòðóêö³ÿìè òîùî [35];

ïåâí³ êîíêðåòí³ çàâäàííÿ, ó ÿêèõ ðîçêðèâàºòüñÿ êîíêðåòíà ìåòà ä³ÿëüíîñò³
îðãàíó òà ïåâí³ ôóíêö³¿, ÿê³ ïåðåäáà÷àþòü ñôåðó ä³ÿëüíîñò³  îðãàíó é îêðåñëþþòü
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òå êîëî ïðîöåñóàëüíèõ ä³é, ñïðàâ, ðîáîòè, ÿêå íåîáõ³äíî çðîáèòè äëÿ âèêîíàííÿ
ïîêëàäåíèõ íà íüîãî çàâäàíü [36, ñ. 121];

îô³ö³éíî ïîêëàäåí³ íà îñîáó îáîâ’ÿçêè çä³éñíþâàòè ëèøå ñëóæáîâó ä³ÿëüí³ñòü,
çîêðåìà êåð³âíèöòâî ñëóæáîâèìè ñïðàâàìè, âèðîáëåííÿ íåîáõ³äíèõ óïðàâë³íñüêèõ
ð³øåíü, ¿õ ðåàë³çàö³ÿ, ï³äãîòîâêà òà àíàë³ç ñëóæáîâî¿ ³íôîðìàö³¿, çàéíÿòòÿ ñëóæ-
áîâèõ ïîñàä â îðãàí³çàö³ÿõ, óñòàíîâàõ, íà ï³äïðèºìñòâàõ; ñëóæáîâ³ ïîâíîâàæåííÿ
ìîæóòü áóòè ð³çíèìè çà õàðàêòåðîì, à ñàìå: àäì³í³ñòðàòèâíî-ãîñïîäàðñüê³, ³íæåíåð-
íî-òåõí³÷í³, âëàäí³, îðãàí³çàö³éíî-ðîçïîðÿä÷³, äåðæàâí³ àáî íåäåðæàâí³ [37,
ñ. 532];

ñóêóïí³ñòü ïðàâ, îáîâ’ÿçê³â òà ïîºäíàíèõ â îäíó ïðàâîìî÷í³ñòü ïðàâîîáîâ’ÿçê³â
ñëóæáîâöÿ, ùî ïîâ’ÿçàí³ ç âèêîíàííÿì ïåðåäáà÷åíèõ äëÿ éîãî ïîñàäè ïóáë³÷íèõ
çàâäàíü ³ ôóíêö³é [32, ñ. 168];

âèçíà÷åí³ ó â³äïîâ³äíèõ çàêîíàõ, ïîñàäîâèõ ³íñòðóêö³ÿõ, òðóäîâèõ äîãîâîðàõ
òà ³íøèõ äîêóìåíòàõ, â ÿêèõ çàêð³ïëþþòüñÿ ïðàâà òà îáîâ’ÿçêè ñïåö³àëüíèõ ñó-
á’ºêò³â [38], òîùî.

Ï³äõ³ä äî âèçíà÷åííÿ ïîíÿòòÿ “ñëóæáîâå ñòàíîâèùå” çàçâè÷àé çóñòð³÷àºòüñÿ
ó ðîáîòàõ íàóêîâö³â, ÿê³ äîñë³äæóþòü ïðîáëåìè çëîâæèâàííÿ òàêèì ñòàíîâèùåì.
Âèõîäÿ÷è ç ¿õ àíàë³çó, ìîæåìî êîíñòàòóâàòè, ùî òàêå ïîíÿòòÿ, ÿêå ðîçãëÿäàºòüñÿ
ó ïåðåâàæí³é á³ëüøîñò³ ðîá³ò, âèçíà÷àºòüñÿ ÿê ïîâ’ÿçàíèé ç³ ñëóæáîâèìè ïîâíî-
âàæåííÿìè âïëèâ ÷è àâòîðèòåò ïîñàäè, ñëóæáîâ³ çâ’ÿçêè, à òàêîæ ìîæëèâ³ñòü äà-
âàòè âêàç³âêè, ðåêîìåíäàö³¿ ï³äïîðÿäêîâàíèì îðãàí³çàö³ÿì ³, â³äïîâ³äíî äî ñâîãî
ñëóæáîâîãî ñòàíîâèùà, êîíòðîëþâàòè ¿õ âèêîíàííÿ òîùî [39, ñ. 160].

Âèçíà÷åííÿ ïîíÿòòÿ ñëóæáîâèõ ìîæëèâîñòåé òàêîæ âèð³çíÿºòüñÿ ïåâíîþ
íåâèçíà÷åí³ñòþ. Òàê, Ì.É. Êîðæàíñüêèé ç öüîãî ïðèâîäó çàçíà÷àº, ùî “…íåçðî-
çóì³ëî ïðî ÿê³ ìîæëèâîñò³ éäåòüñÿ. Ïîºäíàí³ ö³ ìîæëèâîñò³ ç âèêîðèñòàííÿì
ñëóæáîâîþ îñîáîþ íàäàíèõ ¿é ïîâíîâàæåíü ÷è í³. Òîìó ùî çàêîí íå íàçèâàº
âèêîðèñòàííÿ ìîæëèâîñòåé çëî÷èíîì. ² ÿêùî îñîáà, â÷èíÿþ÷è ïåâí³ ä³¿, íå âè-
êîðèñòîâóº íàäàíèõ ¿é ïîâíîâàæåíü, òî âîíà íå º ñëóæáîâîþ îñîáîþ, áî ÷èì ùå
³íøèì â³äð³çíÿºòüñÿ ñëóæáîâà îñîáà â³ä ïðèâàòíî¿” [41, ñ. 415]. Ó íàóêîâî-ïðàê-
òè÷íîìó êîìåíòàð³ äî Çàêîíó ¹ 1700-VII çàçíà÷àºòüñÿ, ùî ñëóæáîâ³ ìîæëèâîñò³
íå ïîâ’ÿçàí³ ç âèêîðèñòàííÿì ñëóæáîâèõ ïîâíîâàæåíü ÷è ñëóæáîâîãî ñòàíîâèùà,
ÿêå äîçâîëÿº âïëèâàòè íà ï³äëåãëèõ, ìîæóòü áóòè çóìîâëåí³ ñòàòóñíî-ðåïóòàö³éíèì
çíà÷åííÿì çàéìàíî¿ ïîñàäè, ³ íàãîëîøóºòüñÿ, ùî ñëóæáîâ³ ìîæëèâîñò³ ìîæóòü
âèðàæàòèñÿ ó ñïðîìîæíîñò³ êåð³âíèêà öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè
ñõèëèòè íå ï³äïîðÿäêîâàíó, íå ï³äêîíòðîëüíó òà íå ï³äçâ³òíó éîìó ñëóæáîâó
îñîáó äåðæàâíîãî ï³äïðèºìñòâà äî óõâàëåííÿ ïåâíîãî ð³øåííÿ [32, ñ. 168].

Íà íàø ïîãëÿä, âèçíà÷åííÿ òàêèõ ïîíÿòü äîö³ëüíî áóëî á çàêð³ïèòè ó íîð-
ìàõ Çàêîíó ¹ 1700-VII ó òàê³é ðåäàêö³¿:

“Ñëóæáîâ³ ïîâíîâàæåííÿ – öå ñóêóïí³ñòü ïðàâ òà ôóíêö³îíàëüíèõ îáîâ’ÿçê³â
ñóá’ºêò³â, âèçíà÷åíèõ ó ñòàòò³ 3 öüîãî Çàêîíó, çàêð³ïëåíèõ Êîíñòèòóö³ºþ, â³äïî-
â³äíèìè çàêîíàìè, âèäàíèìè íà ¿õ âèêîíàííÿ óêàçàìè, ïîñòàíîâàìè, ñòàòóòàìè,
ïîëîæåííÿìè ïðî ñòðóêòóðí³ ï³äðîçä³ëè, â ÿêèõ âîíè ïðàöþþòü, ïîñàäîâèìè ³í-
ñòðóêö³ÿìè, òðóäîâèìè äîãîâîðàìè òà ³íøèìè îðãàí³çàö³éíî-ðîçïîðÿä÷èìè
äîêóìåíòàìè, ùî ïîâ’ÿçàí³ ç âèêîíàííÿì íèìè ïåðåäáà÷åíèõ äëÿ ¿õ ïîñàä çàâäàíü
òà ôóíêö³é.

Ñëóæáîâå ñòàíîâèùå – ïîâ’ÿçàí³ ç³ ñëóæáîâèìè ïîâíîâàæåííÿìè âïëèâ ÷è
àâòîðèòåò ïîñàäè, ñëóæáîâ³ çâ’ÿçêè, à òàêîæ ìîæëèâ³ñòü äàâàòè âêàç³âêè, ðåêî-
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ìåíäàö³¿ ï³äïîðÿäêîâàíèì îðãàí³çàö³ÿì ³, â³äïîâ³äíî äî ñâîãî ñëóæáîâîãî ñòà-
íîâèùà, êîíòðîëþâàòè ¿õ âèêîíàííÿ òîùî.

Ñëóæáîâ³ ìîæëèâîñò³ – ñïðîìîæí³ñòü, çóìîâëåíà ñòàòóñíî-ðåïóòàö³éíèì
çíà÷åííÿì çàéìàíî¿ ïîñàäè ñóá’ºêò³â, âèçíà÷åíèõ ó ñòàòò³ 3 öüîãî Çàêîíó, ñõèëèòè
íåï³äïîðÿäêîâàíó, íåï³äêîíòðîëüíó òà íåï³äçâ³òíó ñëóæáîâó îñîáó äåðæàâíîãî
ï³äïðèºìñòâà äî óõâàëåííÿ ïåâíîãî ð³øåííÿ”.
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ANTI-CORRUPTION PROHIBITION ON THE USE OF OFFICIAL
POWERS, POSITION AND RELATED OPPORTUNITIES:

LEGISLATIVE GAPS

The article studies the application of the anti-corruption prohibition on the use
of official powers, position and related opportunities in Ukraine. Based on the analysis
of this prohibition, the author highlights the gaps in the anti-corruption legislation
of Ukraine that may affect the transparency and clarity of its mechanism. It is stated
that the anti-corruption prohibition in accordance with the current legislation of
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Ukraine actually includes a ban on the use of official powers or position and related
opportunities for the purpose of obtaining undue advantage for oneself or others, and
a specific form of such prohibition is the use of any state or municipal property or
funds in private interests. The anti-corruption prohibition concerns the prohibition
of the illegal use of three resources: official powers, official position, official
opportunities; and counteracts the illegal purpose – obtaining illegal benefits for
oneself or others. The legislator did not specify what are its characteristic features,
while other forms of use of their official powers or their position, except for the use
of any state or municipal property or funds in private interests. The lack of definition
of such forms leads to the emergence of an ambiguous approach to the legal assessment
of the event, as it is associated with the use of evaluative concepts of “official powers”,
“official position”, “official opportunities”, which do not have a stable legal definition.

The authors propose definitions of the concepts: “official powers” as a set of
rights and functional duties of subjects defined in Article 3 of the Law of Ukraine of
14.10. 2014, No. 1700-VII “On Prevention of Corruption”, enshrined in the Constitution,
relevant laws, decrees, resolutions, charters, regulations on structural units in which
they work, job descriptions, employment contracts and other organizational and
administrative documents related to the performance of their tasks and functions;
“official position” as a position of influence or authority related to official powers,
official relations, as well as the ability to give instructions, recommendations to
subordinate organizations and, in accordance with their official position, to control
their implementation; where “official opportunities” should be understood as the
ability, due to the status and reputation of the position held by such entities, to
persuade an official of a state enterprise who is not subordinate, not controlled and
not accountable to make a certain decision. These definitions are proposed to be
enshrined in the current legislation of Ukraine.

Keywords: preventing corruption, anti-corruption prohibition, official powers,
official position, official opportunities, anti-corruption legislation.

Îòðèìàíî 28.11.2022


