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Ó ñòàòò³ ïðîâåäåíî àíàë³ç ïîíÿòü “çåìëÿ” òà “çåìåëüíà ä³ëÿíêà”. Ðîçãëÿíóòî
¿õ îñîáëèâîñò³ ÷åðåç ïðèçìó çàêîíîäàâñòâà Óêðà¿íè. Äîâåäåíî, ùî ï³ä ïîíÿòòÿì
“çåìëÿ” ðîçóì³ºòüñÿ ñóö³ëüíèé îá’ºêò, âîäíî÷àñ ï³ä ïîíÿòòÿì “çåìåëüíà ä³ëÿíêà”
ðîçóì³ºòüñÿ áåçïîñåðåäí³é îá’ºêò ïðàâîâ³äíîñèí. Ïðîàíàë³çîâàíî ïðàêòèêó
Âåðõîâíîãî Ñóäó òà ¿¿ âïëèâ íà íîðìîòâîð÷³ñòü. Äîñë³äæåíî íåðîçðèâíèé âçàºìî-
çâ’ÿçîê ì³æ çåìåëüíîþ ä³ëÿíêîþ òà íåðóõîì³ñòþ, ùî çíàõîäèòüñÿ íà í³é. Âèÿâëåí³
îêðåì³ ïðîáëåìè öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çåìåëüíèõ â³äíîñèí. Çàïðîïîíîâàíî
âèð³øåííÿ ïåðåøêîä ùîäî ðåàë³çàö³¿ ïðàâà ñóïåðô³ö³àð³ÿ øëÿõîì óí³ô³êàö³¿
â³ò÷èçíÿíèõ íîðì ³ç íîðìàìè ºâðîïåéñüêèõ ïðàâîâèõ ³íñòèòóö³é.

Êëþ÷îâ³ ñëîâà: çåìëÿ, çåìåëüíà ä³ëÿíêà, ïðàâî âëàñíîñò³, íåðîçðèâí³ñòü çå-
ìåëüíî¿ ä³ëÿíêè òà íåðóõîìîñò³, ïðàêòèêà Âåðõîâíîãî Ñóäó, ñóïåðô³ö³é, ªâðî-
ïåéñüêèé Ñîþç.

Â óìîâàõ â³éíè ö³íí³ñòü çåìë³ íàáóëà äëÿ óêðà¿íö³â îñîáëèâîãî çíà÷åííÿ.
Á³ëüø³ñòü öèâ³ë³çîâàíèõ äåðæàâ íå ìîãëà óÿâèòè, ùî ó XXI ñòîð³÷÷³ çíîâó ïîñòàíå
çàãðîçà âîºííî¿ åñêàëàö³¿ ñâ³òîâîãî ìàcøòàáó. Ï³ñëÿ Äðóãî¿ ñâ³òîâî¿ â³éíè, çäàºòüñÿ,
áóëî âæèòî óñ³õ çàõîä³â äëÿ çàïîá³ãàííÿ, ùîá “í³êîëè çíîâó”… Ïðîòå ì³æíàðîäí³
îðãàí³çàö³¿ òà “ëîÿëüí³ñòü” äåÿêèõ ºâðîïåéñüêèõ ë³äåð³â äîïóñòèëè çàãîñòðåííÿ
ñèòóàö³¿ òà ðîçðîñòàííÿ çáðîéíî¿ àãðåñ³¿ ÐÔ äî ìîæëèâî¿ ÿäåðíî¿ çàãðîçè âñüîìó
ñâ³òó.

Íàéá³ëüø âàãîì³ ðåçóëüòàòè äîñë³äæåíü ³ç ïèòàíü çåìë³ òà çåìåëüíî¿ ä³ëÿíêè
âèêëàäåí³ â ðîáîòàõ À.Ì. Ì³ðîøíè÷åíêà, Ê.Ï. Ïåé÷åâà, Þ.Ñ. Øåâöîâî¿,
Þ.Ñ. Øåìøó÷åíêà, À.Ì. Øóëüãè, À.Ä. Þð÷åíêà.

Ìåòîþ ñòàòò³ º àíàë³ç ïîíÿòü “çåìëÿ” òà “çåìåëüíà ä³ëÿíêà”, âèâ÷åííÿ ïðàê-
òèêè Âåðõîâíîãî Ñóäó òà ¿¿ âïëèâ íà íîðìîòâîð÷³ñòü, âèÿâëåííÿ îêðåìèõ ïðîáëåì
öèâ³ëüíî-ïðàâîâîãî ðåãóëþâàííÿ çåìåëüíèõ â³äíîñèí.
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Ðîçãëÿäàþ÷è ïîíÿòòÿ çåìë³, âàðòî òàêîæ ðîçãëÿäàòè ïîíÿòòÿ çåìåëüíî¿
ä³ëÿíêè, îñê³ëüêè â ÷èííîìó çàêîíîäàâñòâ³ ô³ãóðóþòü âîíè îáèäâà. Äîñë³äæóþ÷è
öå ïèòàííÿ ó âåêòîð³ öèâ³ëüíî-ïðàâîâèõ â³äíîñèí, íåîáõ³äíî çãàäàòè ïîëîæåííÿ
àáçàöó 2 ÷àñòèíè 1 ñòàòò³ 638 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, äå ïðåäìåò äîãîâîðó
çàçíà÷åíèé ÿê ³ñòîòíà óìîâà äîãîâîðó, çà â³äñóòíîñò³ ÿêîãî äîãîâ³ð íå ìîæå áóòè
óêëàäåíî ÿê òàêèé âçàãàë³ [7].

Êåðóþ÷èñü çàçíà÷åíèìè ïîëîæåííÿìè Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, ìè ùå
á³ëüøå ðîçóì³ºìî îñîáëèâó âàæëèâ³ñòü öüîãî ïèòàííÿ, ðîçãëÿäàþ÷è îáèäâà ïîíÿòòÿ
÷åðåç ïðèçìó ïðåäìåòà öèâ³ëüíî-ïðàâîâèõ äîãîâîð³â.

Âàðòî çâåðíóòèñÿ áåçïîñåðåäíüî äî íîðìàòèâíî-ïðàâîâî¿ áàçè, àáè îá’ºêòèâíî
îêðåñëèòè ìåæó â ñï³ââ³äíîøåíí³ öèõ ïîíÿòü. Òàê, íàçâà ñòàòò³ 373 Öèâ³ëüíîãî
êîäåêñó Óêðà¿íè îòîòîæíþº çàçíà÷åí³ ïîíÿòòÿ, îäíî÷àñíî ïîäàþ÷è çåìëþ (çåìåëüíó
ä³ëÿíêó) ÿê îá’ºêò ïðàâà âëàñíîñò³ [7]. Ïðîòå ÷àñòèíà 3 ñòàòò³ 2 Çåìåëüíîãî êî-
äåêñó Óêðà¿íè îêðåñëþº îá’ºêòè çåìåëüíèõ â³äíîñèí ÿê çåìë³ â ìåæàõ òåðèòîð³¿
Óêðà¿íè, òàê ³ çåìåëüí³ ä³ëÿíêè òà ïðàâà íà íèõ [1].

Ó íàóêîâèõ êîëàõ ³ñíóº äóìêà ùîäî ñï³ââ³äíîøåííÿ öèõ ïîíÿòü ÿê ö³ëîãî
òà îêðåìî¿ ÷àñòèíè [3, 4]. Çà òâåðäæåííÿì ïðàâíèê³â, ïîíÿòòÿ “çåìëÿ” – öå ñó-
ö³ëüíèé îá’ºêò, òîä³ ÿê ï³ä ïîíÿòòÿì çåìåëüíî¿ ä³ëÿíêè ðîçóì³ºòüñÿ ñàìå áåçïî-
ñåðåäí³é îá’ºêò ïðàâîâ³äíîñèí.

Çåìåëüíà ä³ëÿíêà â³äíîñèòüñÿ äî çàãàëüíîãî ïîíÿòòÿ çåìë³ ³ ÿâëÿº ñîáîþ
çåìëþ, ïðèäàòíó äëÿ ïîä³ëó íà ïåâí³ ÷àñòèíè, ç ïåâíèìè ö³ëüîâèìè ôóíêö³ÿìè.

 Ðîçãëÿäàþ÷è ïîíÿòòÿ “çåìëÿ” ÷åðåç Êîíñòèòóö³þ Óêðà¿íè, ìè íå çíàéäåìî
òàì ÷³òêîãî âèçíà÷åííÿ. Âîäíî÷àñ ñòàòòÿ 13 Êîíñòèòóö³¿ Óêðà¿íè ñï³ââ³äíîñèòü
çåìëþ ç ³íøèìè ïðèðîäíèìè ðåñóðñàìè [2]. Äîñë³äæóþ÷è öå ïîíÿòòÿ ÷åðåç
ïðèçìó ïðèðîäíè÷èõ íàóê, ÿê ñóö³ëüíî¿ ïëàíåòè ç óñ³ìà ¿¿ ñêëàäîâèìè, òàê ³ â
ñóòî ïðàâîâ³é ïëîùèí³, ÿê îá’ºêòà ñóñï³ëüíèõ â³äíîñèí ç ïåâíèìè ôóíêö³ÿìè –
ìè ìîæåìî ïðèéòè äî âèñíîâêó ùîäî ïîâíî¿ íåîäíîçíà÷íîñò³ âèçíà÷åííÿ öüîãî
ïîíÿòòÿ.

Þðèäè÷íå ôîðìóëþâàííÿ âèçíà÷åííÿ çåìë³ ìîæíà çíàéòè â ÷àñòèí³ 2 ñòàòò³
1 Çàêîíó Óêðà¿íè “Ïðî îõîðîíó çåìåëü”, äå âîíî ïîäàºòüñÿ ÿê ïîâåðõíÿ ñóø³ ç
´ðóíòàìè, êîðèñíèìè êîïàëèíàìè òà ³íøèìè ïðèðîäíèìè åëåìåíòàìè, ùî îðãàí³÷íî
ïîºäíàí³ òà ôóíêö³îíóþòü ðàçîì ç íåþ [6]. Ç îãëÿäó íà çàçíà÷åíå âèùå, ìîæåìî
êîíñòàòóâàòè, ùî çàêîíîòâîðåöü îêðåñëèâ öå ïîíÿòòÿ, êåðóþ÷èñü âèêëþ÷íî éîãî
ïðèðîäíèìè îçíàêàìè, ðîçóì³þ÷è çåìëþ ÿê ïðèðîäíèé ðåñóðñ.

Âèñòóïàþ÷è îá’ºêòîì áóäü-ÿêèõ ïðàâîâ³äíîñèí, îá’ºêò ìàòåð³àëüíîãî ñâ³òó
ìàº çàäîâîëüíÿòè ñóñï³ëüí³ ïîòðåáè, ÿâëÿþ÷è ñîáîþ ïåâíå áëàãî äëÿ òàêîãî
ñóñï³ëüñòâà. Âèñòóïàþ÷è â ÿêîñò³ ïðèðîäíîãî ðåñóðñó, çåìëÿ çäàòíà çàäîâîëüíÿòè
ïîòðåáè ñóñï³ëüñòâà, âèõîäÿ÷è âèêëþ÷íî ç³ ñâî¿õ ïðèðîäíèõ ÿêîñòåé, òàêèõ ÿê
ïðèäàòí³ñòü òîùî, ùî çðåøòîþ ïîòðåáóº îö³íþâàòè ¿¿ ÿê îá’ºêò çåìåëüíèõ òà
öèâ³ëüíèõ ïðàâîâ³äíîñèí òîùî.

Çíàõîäÿ÷èñü ó öèâ³ëüíîìó îáîðîò³, ó òîìó ÷èñë³ áóäó÷è ïðåäìåòîì öèâ³ëüíî-
ïðàâîâèõ äîãîâîð³â, çåìëÿ ÿê ïðèðîäíèé ðåñóðñ ïîâèííà ìàòè ïåâí³ õàðàêòåðí³
ðèñè, ÿê³ äîçâîëÿòü â³äð³çíÿòè öåé îá’ºêò â³ä ³íøèõ, â³äïîâ³äàþ÷è óñ³ì ïîïåðåäíüî
âñòàíîâëåíèì ïðàâîâèì íîðìàì, õàðàêòåðèçóþ÷è ¿¿ çà ïåâíèìè ô³çè÷íèìè
îçíàêàìè.
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Â³äïîâ³äíî ÷àñòèíà 1 ñòàòò³ 79 Çåìåëüíîãî êîäåêñó Óêðà¿íè îêðåñëþº çåìåëüíó
ä³ëÿíêó ÿê ÷àñòèíó çåìíî¿ ïîâåðõí³ ç óñòàíîâëåíèìè ìåæàìè (òåæ ñàìå, ùî ³
çåìëÿ), ïåâíèì ì³ñöåì ðîçòàøóâàííÿ, ç âèçíà÷åíèìè ùîäî íå¿ ïðàâàìè [1].

Ïðîàíàë³çóâàâøè çàçíà÷åíå âèùå, ìîæíà ä³éòè âèñíîâêó ùîäî îêðåñëåííÿ
çåìåëüíî¿ ä³ëÿíêè çàêîíîòâîðöåì ÿê îêðåìî¿ ÷àñòêè çåìë³.

Ñë³ä çàçíà÷èòè, ùî îá’ºêòîì ïðàâîâ³äíîñèí (çåìåëüíèõ àáî öèâ³ëüíèõ òîùî)
âèñòóïàº íå çåìëÿ ÿê ïðèðîäíèé ðåñóðñ, à ñàìå çåìåëüíà ä³ëÿíêà, ùî ÿâëÿº
ñîáîþ â³äîêðåìëåíó ÷àñòèíó çåìíî¿ ïîâåðõí³ ç ïåâíèìè óñòàíîâëåíèìè ìåæàìè.
Çåìëÿ ÿê ïðèðîäíèé ðåñóðñ íå ìîæå âèñòóïàòè îá’ºêòîì ïðàâà âëàñíîñò³, ÿê ³
áóäü-ÿê³ ³íø³ ïðèðîäí³ îá’ºêòè, ùî íå ìàþòü ïðîñòîðîâèõ ãðàíåé, ÿê çåìåëüí³
íàäðà, àòìîñôåðíå ïîâ³òðÿ òîùî. Çàãàëîì îá’ºêòîì âèñòóïàº ïåâíà ïðàâîâà êëà-
ñèô³êàö³ÿ, ùî óîñîáëþº â ñîá³ þðèäè÷íî çíà÷óù³ îçíàêè, âëàñòèâ³ îá’ºêòà
ìàòåð³àëüíîãî ñâ³òó.

Îòæå, ïîíÿòòÿ çåìë³ ÿê òàêî¿ – öå ðå÷îâèé ïðîòîòèï ãåíåðàö³¿ ïðàâîâîãî
âèçíà÷åííÿ çåìåëüíî¿ ä³ëÿíêè ÿê îá’ºêòà ïðàâîâ³äíîñèí òà ïðåäìåòà çåìåëüíèõ
öèâ³ëüíî-ïðàâîâèõ äîãîâîð³â, ùî ÿâëÿº ñîáîþ ìàòåð³àëüíèé çì³ñò òàêèõ äîãîâîð³â.

Ïðàâîâèì ñâ³ä÷åííÿì òàêî¿ äóìêè º âèçíà÷åííÿ ïðàâà âëàñíîñò³ íà çåìëþ
ÿê ó Öèâ³ëüíîìó, òàê ³ â Çåìåëüíîìó êîäåêñ³ Óêðà¿íè. Àëå òëóìà÷åííÿ öüîãî ïî-
íÿòòÿ ó Çåìåëüíîìó êîäåêñ³ Óêðà¿íè øèðøå ðîçêðèâàº çì³ñò îêðåñëåíîãî ïðàâî-
âîãî ÿâèùà.

Òàê, â³äïîâ³äíî ÷àñòèíà 1 ñòàòò³ 78 Çåìåëüíîãî êîäåêñó Óêðà¿íè âèçíà÷àº
çì³ñò ïðàâà âëàñíîñò³ íà çåìëþ ÿê ïðàâî âîëîä³òè, êîðèñòóâàòèñÿ ³ ðîçïîðÿäæàòèñÿ
çåìåëüíèìè ä³ëÿíêàìè [1]. ²íàêøå êàæó÷è, çåìëÿ çàëèøàº çà ñîáîþ ñòàòóñ ïðè-
ðîäíîãî ðåñóðñó, ïîâåðõí³ ñóø³, ÿâëÿþ÷è îá’ºêò ïðàâîâ³äíîñèí, êëàñèô³êóþ÷è
ñåáå ÿê ïîíÿòòÿ çåìåëüíî¿ ä³ëÿíêè. Âîäíî÷àñ çåìåëüíà ä³ëÿíêà çàëèøàº çà ñîáîþ
ñâîþ þðèäè÷íó ïðèðîäó ÿê îá’ºêò ïðàâîâ³äíîñèí, ÷èì ³ âèçíà÷àºòüñÿ ñâîºð³äí³ñòü
íîðìàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ, çáåð³ãàþ÷è çà ñîáîþ ñòàòóñ ïðîâ³äíîãî
êîìïîíåíòà äîâê³ëëÿ.

Äîñë³äèâøè ïèòàííÿ ñï³ââ³äíîøåííÿ ïîíÿòü “çåìë³” òà “çåìåëüíî¿ ä³ëÿíêè”,
áóëî áè äîñèòü íåëîã³÷íî íå òîðêíóòèñÿ ïèòàííÿ îñîáëèâîñò³ çâ’ÿçêó íåðóõîìîñò³
òà çåìåëüíî¿ ä³ëÿíêè, íà ÿê³é âîíà ðîçòàøîâàíà, áåðó÷è äî óâàãè â³äíîñíî íåäàâí³
çì³íè äî Çåìåëüíîãî òà Öèâ³ëüíîãî êîäåêñó â³ä 08.09.2021 ðîêó, ùî âñòàíîâëþþòü
àâòîìàòè÷í³ñòü ïðîöåäóðè ïåðåõîäó ïðàâà íà çåìåëüíó ä³ëÿíêó ó ðàç³ íàáóòòÿ
ïðàâà âëàñíîñò³, ãîñïîäàðñüêîãî â³äàííÿ àáî æ îïåðàòèâíîãî óïðàâë³ííÿ íà îá’ºêò
íåðóõîìîãî ìàéíà (îêð³ì áàãàòîêâàðòèðíîãî áóäèíêó) òà îá’ºêòà íåçàê³í÷åíîãî
áóä³âíèöòâà, â³äïîâ³äíî äî ñòàòò³ 120 Çåìåëüíîãî êîäåêñó Óêðà¿íè [1].

Îäí³ºþ ç ïðè÷èí, ùî çóìîâèëà âíåñåííÿ ïîä³áíèõ çì³í äî çàêîíîäàâñòâà,
ìîæíà ââàæàòè ïðàêòèêó Âåðõîâíîãî Ñóäó ùîäî ñïðàâ ó çåìåëüíèõ ñïîðàõ ïðî
âèçíàííÿ ïðàâà âëàñíîñò³ (êîðèñòóâàííÿ) íà çåìåëüíó ä³ëÿíêó â òàê çâàíîìó “àâ-
òîìàòè÷íîìó” ïîðÿäêó ïåðåõîäó òàêèõ ïðàâ, â³äïîâ³äíî äî íàÿâíî¿ ïðîöåäóðè
ñòàòò³ 120 Çåìåëüíîãî êîäåêñó Óêðà¿íè.

Çîêðåìà, ïîä³áíà äóìêà ïðîñë³äêîâóºòüñÿ ó Ïîñòàíîâ³ Âåðõîâíîãî Ñóäó
¹ 318/1274/18 â³ä 20.01.2021, ó ÿê³é íåîäíîðàçîâî íàãîëîøóºòüñÿ íà ö³é ïîçèö³¿,
ô³êñóþ÷è çàãàëüíèé ïðèíöèï ºäíîñò³ îá’ºêòà íåðóõîìîñò³, çâåäåíîãî íà â³äïîâ³äí³é
çåìåëüí³é ä³ëÿíö³ [5]. Çã³äíî ç äàíèì ïðèíöèïîì, îñîáè, íàáóâàþ÷è ïðàâà âëàñíîñò³
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íà áóä³âëþ àáî æ ñïîðóäó, ñòàâàëè âëàñíèêàìè ä³ëÿíêè çåìë³, íà óìîâàõ ÿêèõ
âîíà íàëåæàëà ïîïåðåäíüîìó âëàñíèêó. Òàêèé ïîðÿäîê ñòîñóºòüñÿ ³ ïåðåõîäó
ïðàâà êîðèñòóâàííÿ íà çåìåëüíó ä³ëÿíêó äî îñòàííüîãî âëàñíèêà íåðóõîìîñò³
àâòîìàòè÷íî, – áåç ïîòðåáè óêëàäàííÿ äîïîì³æíèõ ïðàâî÷èí³â.

Â³äïîâ³äíî äî çàêîíîäàâ÷èõ íîâîââåäåíü äî ïåðåë³êó íåðóõîìîãî ìàéíà, â
ðàç³ â³ä÷óæåííÿ ÿêîãî çä³éñíþºòüñÿ àâòîìàòè÷íèé ïåðåõ³ä ïðàâà âëàñíîñò³ (êî-
ðèñòóâàííÿ), çíàõîäÿòüñÿ òàê³ îá’ºêòè íåðóõîìîñò³, ÿê æèë³ áóäèíêè, (îêð³ì
áàãàòîêâàðòèðíèõ), ³íø³ áóä³âë³ é ñïîðóäè, íåçàâåðøåí³ îá’ºêòè áóä³âíèöòâà òà
³íø³ îá’ºêòè íåðóõîìîñò³, ùî çíàõîäÿòüñÿ â îïåðàòèâíîìó óïðàâë³íí³ àáî ãîñ-
ïîäàðñüêîìó â³äàíí³.

Äîñèòü ö³êàâèì º òàêå íîâîââåäåííÿ ç òåîðåòè÷íî¿ ïîãëÿäó, àäæå âîíî íà-
øòîâõóº íàñ íà âèð³øåííÿ àêòóàëüíîãî ïèòàííÿ ñòîñîâíî çàêîíîäàâ÷îãî âðåãó-
ëþâàííÿ ïèòàííÿ ñóïåðô³ö³þ.

Â³äïîâ³äíî äî ÷àñòèíè 1 ñòàòò³ 413 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, âëàñíèê
çåìåëüíî¿ ä³ëÿíêè ìàº ïðàâî íàäàòè ¿¿ â êîðèñòóâàííÿ ³íø³é îñîá³ äëÿ áóä³âíèöòâà
ïðîìèñëîâèõ, ïîáóòîâèõ, ñîö³àëüíî-êóëüòóðíèõ, æèòëîâèõ òà ³íøèõ ñïîðóä ³
áóä³âåëü (ñóïåðô³ö³é). Òàêå ïðàâî âèíèêàº íà ï³äñòàâ³ äîãîâîðó àáî çàïîâ³òó [7].

Òàê, â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà, ïðîöåäóðà çàïîâ³òó íå ïåðåäáà÷àº
ÿêèõ-íåáóäü ñïåö³àëüíèõ îñîáëèâîñòåé òà çàñòîðîã ùîäî âñòàíîâëåííÿ ñóïåðô³ö³þ,
îñê³ëüêè ñêëàäàííÿ òà çàñâ³ä÷åííÿ çàïîâ³òó â³äáóâàºòüñÿ çà çàãàëüíèìè ïðàâèëàìè,
â³äïîâ³äíî çà ÿêèìè îñîáà, ùî º âëàñíèêîì â³äïîâ³äíî¿ çåìåëüíî¿ ä³ëÿíêè, ìîæå
çàïîâ³äàòè îäí³é îñîá³ çåìåëüíó ä³ëÿíêó, à ³íø³é – ïðàâî êîðèñòóâàííÿ ö³ºþ
çåìåëüíîþ ä³ëÿíêîþ äëÿ çàáóäîâè.

Ó ä³éñíîñò³ ³ñíóâàííÿ ö³º¿ íåóçãîäæåíîñò³ ïîðîäæóº ïðîáëåìè ç äåðæàâíîþ
ðåºñòðàö³ºþ óñïàäêóâàííÿ ïðàâà ñóïåðô³ö³þ, àäæå âîíà ïîðîäæóº ïîòðåáó
ñïàäêîºìö³â ó ïîãîäæåíí³ ïèòàíü ñòðîê³â òà óìîâ ñòîñîâíî ïðàâ êîðèñòóâàííÿ
â³äïîâ³äíîþ çåìåëüíîþ ä³ëÿíêîþ.

Ç îãëÿäó íà çàçíà÷åíå âèùå, âèíèêàº ïîòðåáà óçãîäæåííÿ öüîãî ïèòàííÿ,
îñîáëèâî çâàæàþ÷è íà ïðîãîëîøåíó çàêîíîäàâ÷ó ³íòåãðàö³þ ç êðà¿íàìè ªâðî-
ïåéñüêîãî Ñîþçó. Ìè ìîæåìî ñêîðèñòàòèñÿ ïðàêòèêîþ íàøèõ çàõ³äíèõ ñóñ³ä³â,
âèêëþ÷èâøè çàïîâ³ò ÿê ï³äñòàâó âèíèêíåííÿ ïðàâà ñóïåðô³ö³þ. Îñê³ëüêè ºâðî-
ïåéñüêå ïðàâî íå ïåðåäáà÷àº çàïîâ³ò ÿê ï³äñòàâó âèíèêíåííÿ ïðàâà ñóïåðô³ö³þ,
âáà÷àþ÷è éîãî óñïàäêîâàíèì ïðàâîì, òî ñïàäêîºìö³ óñïàäêîâóþòü ñàìå çàðå-
ºñòðîâàíå ïðàâî çàáóäîâè.

Ñë³ä çàçíà÷èòè, ùî çà þðèäè÷íîþ êëàñèô³êàö³ºþ ïîíÿòòÿ “çåìåëüíà ä³ëÿíêà”
âèçíà÷àºòüñÿ ÿê àáñòðàêòíèé òà ìàòåð³àë³çîâàíèé îá’ºêò ïðàâîâ³äíîñèí. Àáñòðàêò-
í³ñòü ðîçêðèâàºòüñÿ ó êîíòåêñò³ ïåâíîãî ³äåàëüíîãî øàðó çåìë³ ÿê îñíîâíîãî
ïðèðîäíîãî ðåñóðñó. Ìàòåð³àëüí³ñòü æå ðîçêðèâàºòüñÿ ó êîíòåêñò³ òîãî, ùî
ïîâåðõíåâèé øàð çåìë³ ñêëàäàº ìàòåð³àëüíèé òà ðåàëüíèé çì³ñò çåìåëüíî¿ ä³ëÿíêè,
ÿêèé ö³ëêîì ðîçêðèâàºòüñÿ çàâäÿêè îðãàíàì ëþäñüêîãî ñïðèéíÿòòÿ.

Ó òàêîìó ðàç³ ïîíÿòòÿ “çåìëÿ” ìîæíà âèçíà÷èòè ÿê ïîâåðõíþ ñóø³ ç â³ä-
ïîâ³äíèìè ́ ðóíòàìè, ðîçóì³þ÷è ¿¿ ÿê ïðèðîäíèé ðåñóðñ, ùî ìàº êîíêðåòíå ì³ñöå
ðîçòàøóâàííÿ, ç ÷³òêî âèçíà÷åíèìè ïðîñòîðîâèìè ãðàíÿìè.

Îá’ºêòîì ïðàâîâèõ â³äíîñèí âèñòóïàº íå çåìëÿ ÿê ïðèðîäíèé ðåñóðñ, à ñàìå
çåìåëüíà ä³ëÿíêà, ùî ÿâëÿº ñîáîþ â³äîêðåìëåíó òà ÷³òêî îêðåñëåíó ÷àñòèíó
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çåìíî¿ ïîâåðõí³ ç ïåâíèìè óñòàíîâëåíèìè ìåæàìè. Çåìëÿ ÿê ïðèðîäíèé ðåñóðñ
íå ìîæå âèñòóïàòè îá’ºêòîì ïðàâà âëàñíîñò³, ÿê ³ ³íø³ ïðèðîäí³ îá’ºêòè, ùî íå
ìàþòü ïðîñòîðîâèõ ãðàíåé, ÿê çåìåëüí³ íàäðà, àòìîñôåðíå ïîâ³òðÿ òîùî.

Ñï³ââ³äíîñÿ÷è çàçíà÷åí³ ïîíÿòòÿ ÷åðåç ïðèçìó âèçíà÷åííÿ ö³ëîãî òà îêðåìî¿
÷àñòèíè, ìè âèçíà÷àºìî “çåìëþ” ÿê ñóö³ëüíèé îá’ºêò, êîëè âîäíî÷àñ ï³ä ïîíÿòòÿì
“çåìåëüíà ä³ëÿíêà” ðîçóì³ºòüñÿ áåçïîñåðåäí³é îá’ºêò ïðàâîâ³äíîñèí.

Â³äïîâ³äíî äî ö³º¿ ñèñòåìè çåìåëüíà ä³ëÿíêà ñï³ââ³äíîñèòüñÿ ³ç çàãàëüíèì
ïîíÿòòÿì çåìë³, ÿê çåìëÿ, ïðèäàòíà äëÿ ïîä³ëó íà êîíêðåòí³ ÷àñòèíè, ç ïåâíîþ
ö³ëüîâîþ ôóíêö³ºþ.

Âèçíà÷åííÿ îñíîâíî¿ ð³çíèö³ ì³æ âèçíà÷åííÿìè öèõ ïîíÿòü º, áåççàïåðå÷íî,
âàæëèâèì, àäæå ö³ îá’ºêòè ìîæóòü âèñòóïàòè ïðåäìåòîì öèâ³ëüíî-ïðàâîâèõ óãîä,
ÿê³ ç³ ñâîãî áîêó ïîòðåáóþòü ïðàâîâî¿ êîíêðåòèêè.

Ðåçþìóþ÷è ïèòàííÿ ïðàâîâîãî ñòàòóñó ö³ë³ñíîñò³ îá’ºêòà íåðóõîìîñò³ òà
çåìåëüíî¿ ä³ëÿíêè, ìîæíà ñêàçàòè ùîäî ïðàêòè÷íî¿ çíà÷èìîñò³ ñòâîðåííÿ öüîãî
àâòîìàòè÷íîãî ìåõàí³çìó ïåðåõîäó ïðàâà âëàñíîñò³ (êîðèñòóâàííÿ) íà çåìåëüíó
ä³ëÿíêó, çóìîâëåíîãî íàáóòòÿì ïðàâà âëàñíîñò³ íà â³äïîâ³äí³ îá’ºêòè íåðóõîìîñò³
ùî çíàõîäÿòüñÿ íà í³é. Àëå, íåçâàæàþ÷è íà ïðàâîâó êîðèñí³ñòü äàíèõ çì³í, âîíè
ìàþòü ³ ïåâí³ íåäîë³êè.

Çàì³íèâøè ñòàð³ íîðìè íîâèìè, çàêîíîäàâåöü ó ä³éñíîñò³ âèâîäèòü çåìåëüí³
ä³ëÿíêè, îáòÿæåí³ îá’ºêòàìè íåðóõîìîñò³, ç â³ëüíîãî ïðàâîâîãî îá³ãó. Òèì ñàìèì
óòâîðþþ÷è íåðîçðèâíèé âçàºìîçâ’ÿçîê ì³æ çåìåëüíîþ ä³ëÿíêîþ òà íåðóõîì³ñòþ,
ùî çíàõîäèòüñÿ íà í³é, ôàêòè÷íî ç ïðè÷èíè ÿêîãî ïåðåõ³ä ïðàâ äî íàáóâà÷à
íåðóõîìîñò³ çä³éñíþâàòèìåòüñÿ àâòîìàòè÷íî, íå ïîòðåáóþ÷è âîëåâèÿâëåííÿ ç
áîêó ïîïåðåäíüîãî âëàñíèêà.

Çâàæàþ÷è íà öå, âàðòî çàóâàæèòè, ùî ïîä³áíèé ìåõàí³çì àâòîìàòè÷íîãî ïåðå-
õîäó ïðàâ íå âðàõîâóº ïðàâà âëàñíèêà íà â³ëüíå ðîçïîðÿäæåííÿ ñâîºþ âëàñí³ñòþ.

Òîðêàþ÷èñü ö³º¿ òåìè, íåîáõ³äíî çàçíà÷èòè ùå îäèí ìîæëèâèé íåäîë³ê, ùî
íàâïàêè óñêëàäíþº ðåàë³çàö³þ ïðàâ, à ñàìå ïåðåõ³ä ïðàâà ñóïåðô³ö³þ çà çàïîâ³òîì,
â³äïîâ³äíî äî ÿêîãî ñïàäêîºìöÿìè óñïàäêîâóºòüñÿ ïðàâî âëàñíîñò³ íà çåìåëüíó
ä³ëÿíêó – îäí³ºþ îñîáîþ, à ïðàâî çàáóäîâè çåìåëüíî¿ ä³ëÿíêè – ³íøîþ.

Ó ä³éñíîñò³ ïîä³áíèé ìåõàí³çì çóìîâëþº âèíèêíåííÿ ïåâíèõ ïåðåøêîä
ùîäî ðåàë³çàö³¿ ïðàâà ñóïåðô³ö³àð³ÿ, îñê³ëüêè öÿ ïðîöåäóðà âèìàãàº ïîãîäæåííÿ
ñòðîê³â òà óìîâ òàêî¿ öèâ³ëüíî-ïðàâîâî¿ óãîäè. ªâðîïåéñüêèé ïðàâîâèé ³íñòèòóò
íå âèçíà÷àº çàïîâ³ò ï³äñòàâîþ âñòàíîâëåííÿ ñóïåðô³ö³þ, à ñóïåðô³ö³é ââàæàº
óñïàäêîâàíèì ïðàâîì, ïåðåõ³ä ÿêîãî â³äáóâàºòüñÿ íà ï³äñòàâ³ ñïàäêóâàííÿ
çàðåºñòðîâàíîãî ïðàâà çàáóäîâè.

Ï³äâîäÿ÷è ï³äñóìêè, ñë³ä çàçíà÷èòè, ùî òàêèé ìåõàí³çì äîçâîëèòü íå ò³ëüêè
âèð³øèòè ïðîáëåìí³ ïèòàííÿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà, à é øâèäøå íàáëèçèòè
Óêðà¿íó äî ºâðîïåéñüêî¿ ïðàâîâî¿ ³íòåãðàö³¿, çâàæàþ÷è íà âàãîì³ êðîêè íà øëÿõó
óí³ô³êàö³¿ â³ò÷èçíÿíîãî ïðàâà ç³ ñòàíäàðòàìè çàõ³äíîºâðîïåéñüêèõ ñóñ³ä³â.
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LAND AS A SPECIAL OBJECT OF CIVIL RELATIONS

The article notes the peculiarities of the existing Ukrainian legislation concepts
of “land” and “land plot” as well as provides a detailed analysis of the concepts of
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“land” and “land plot”. The object of legal relations is not land as a natural resource,
but rather a plot of land, which is a separate and clearly defined part of the earth’s
surface with certain established boundaries. Land, as a natural resource, cannot be the
object of property rights, like other natural objects without spatial boundaries, such
as subsoil, atmospheric air, etc. Defining these concepts through the prism of the
definition of a whole and a separate part, we define “land” as a solid object, while at
the same time the concept of “land plot” is understood as the direct object of legal
relations. According to this system, a plot of land corresponds to the general concept
of “land, as land suitable for division into specific parts, with a certain target
function. Determining the main difference between the definitions of these concepts
is undeniably important, since these objects can be the subject of civil law agreements,
which in turn require legal specifics.

Considering the legal status of the integrity of the real estate object and the land
plot, we can say something about the practical significance of the creation of this
automatic mechanism for the transfer of the right of ownership (use) to the land plot,
caused by the acquisition of the right of ownership of the relevant real estate objects
located on it. But regardless of the legal usefulness of these changes, they also have
certain disadvantages. Having replaced the old norms with new ones, the legislator
actually removes land plots encumbered by real estate objects from free legal circulation.
Thus, forming an inseparable relationship between the land plot and the real estate
located on it, in fact, due to which the transfer of rights to the purchaser of the real
estate will be carried out automatically, without the need for an expression of will on
the part of the previous owner. Considering this, it is worth noting that such a
mechanism of automatic transfer of rights does not take into account the right of the
owner to freely dispose of his property.

Touching on this topic, it is worth noting one more possible drawback, which,
on the contrary, complicates the realisation of rights, namely the transfer of the right
to superficies under a will, according to which the heirs inherit the ownership of the
land plot by one person and the right to develop the land plot by another. In reality,
such a mechanism leads to the emergence of certain obstacles to the realisation of the
superficiary right since this procedure requires the agreement of the terms and conditions
of this civil law agreement. The European Legal Institute does not define a will as the
basis for establishing superficies, but rather defines superficies as an inherited right,
the transfer of which occurs on the basis of the inheritance of a registered building
right. Summarizing the results of the analysis, it should be noted that this mechanism
will allow not only to solve problematic issues of domestic legislation, but also to
bring Ukraine closer to European legal integration, taking into account the important
steps on the way to the unification of domestic law with the standards of Western
European neighbors.

Keywords: land, land plot, property right, inseparability of land plot and real
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