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ÏÐÀÊÒÈÊÈ)

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ñóäîâ³ ð³øåííÿ ó ñïðàâàõ îäåðæàííÿ íåïðàâîì³ðíî¿
âèãîäè ñëóæáîâîþ îñîáîþ çà îçíàêàìè ñòàòò³ 368 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.
Âèîêðåìëåíî ð³øåííÿ ñóä³â, ó ðåçóëüòàò³ ÿêèõ îáâèíóâà÷åíó îñîáó âèïðàâäàíî
àáî íåäîâåäåíî ¿¿ âèíó çà íåäîñòàòí³ñòþ äîïóñòèìèõ äîêàç³â. Ïðîàíàë³çîâàíî
ïðîáëåìí³ ïèòàííÿ, ùî ñòîñóþòüñÿ ïðè÷èí òà íàñë³äê³â ïðèéíÿòòÿ âèïðàâäó-
âàëüíèõ ð³øåíü ó ñóä³, âðàõîâóþ÷è ¿õ çíà÷åííÿ òà âïëèâ íà âèêîíàííÿ çàâäàíü
êðèì³íàëüíîãî ïðîöåñó çàãàëîì. Íàäàíî ³íôîðìàö³éíèé îãëÿä ïðîáëåìàòèêè.

íåïðàâîì³ðíà âèãîäà, ñëóæáîâà îñîáà, ñë³ä÷³ ä³¿, íàëåæí³ñòü,
ñóäîâ³ ð³øåííÿ.

Ïèòàííÿ, ùî ñòîñóþòüñÿ ðîçñë³äóâàííÿ îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè
ñëóæáîâîþ îñîáîþ, ïîñò³éíî ïîòðåáóþòü îñîáëèâî¿ óâàãè, îñê³ëüêè äëÿ ï³äâèùåííÿ
ÿêîñò³ ðîçñë³äóâàííÿ íåîáõ³äíèì º àíàë³ç ñóäîâèõ ð³øåíü çà âêàçàíèì êðèì³íàëü-
íèì ïðàâîïîðóøåííÿì, ÿê³ ùîðàçó îíîâëþþòüñÿ. Çàóâàæèìî, ùî ñïðàâåäëèâå
ð³øåííÿ, ïðèéíÿòå ñóäîì, ÷èìàëî çàëåæèòü â³ä ïðàâèëüíîñò³ òà çàêîííîñò³ ïðî-
âåäåíèõ ïðîöåñóàëüíèõ ä³é íà ïî÷àòêîâèõ ñòàä³ÿõ êðèì³íàëüíîãî ïðîöåñó,
ïîâ’ÿçàíèõ ç³ çáèðàííÿì, îö³íêîþ òà ô³êñàö³ºþ äîêàçîâî¿ áàçè.

Íàóêîâ³ òà ïðàêòè÷í³ àñïåêòè ðîçñë³äóâàííÿ ïðèéíÿòòÿ ïðîïîçèö³¿, îá³öÿíêè
÷è îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâîþ îñîáîþ, éîãî ³íôîðìàö³éíîãî òà
êðèì³íàë³ñòè÷íîãî çàáåçïå÷åííÿ, áåçïåðå÷íî, ðîçãëÿäàëèñü ó ïðàöÿõ áàãàòüîõ
íàóêîâö³â. ×àñòèíà ç íèõ, çîêðåìà Î.Â. Áàãàíåöü [1], Ã.Î. Ãîí÷àðóê [2], Ì.Á. Æåë³ê
[3], ó ñâî¿õ ðîáîòàõ çä³éñíþâàëè àíàë³ç ñóäîâî¿ ïðàêòèêè Óêðà¿íè ÿê âàæëèâî¿
ñêëàäîâî¿ ó ïðîöåñ³ ôîðìóâàííÿ íàóêîâèõ ïîçèö³é òà âèñíîâê³â.

Ç ìåòîþ âñòàíîâëåííÿ ïðîáëåìíèõ ïèòàíü, ÿê³ âèíèêàþòü ïðè ðîçãëÿä³
êðèì³íàëüíèõ ïðîâàäæåíü çà ôàêòîì ïðèéíÿòòÿ ïðîïîçèö³¿, îá³öÿíêè àáî
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îäåðæàííÿ íåïðàâîì³ðíî¿ âèãîäè ñëóæáîâîþ îñîáîþ, ïåðåäáà÷åíèõ ñòàòòåþ
368 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ) [4], ââàæàºìî çà íåîáõ³äíå
çä³éñíèòè àíàë³ç ïðèéíÿòèõ ñóäîâèõ ð³øåíü çà âêàçàíîþ âèùå ñòàòòåþ.

Âèâ÷åííÿ òà àíàë³ç ñóäîâî¿ ïðàêòèêè Óêðà¿íè äîçâîëÿº âèîêðåìèòè êàòåãîð³¿
êðèì³íàëüíèõ ïðîâàäæåíü, ó ÿêèõ ñóä íå ìîæå óõâàëèòè îáâèíóâàëüíèé âèðîê
îñîá³, ùîäî ÿêî¿ ìàòåð³àëè ïðîâàäæåííÿ âåëèñü çà îçíàêàìè ñòàòò³ 368 ÊÊ, à òîìó
çìóøåíèé âèíîñèòè âèïðàâäóâàëüíèé âèðîê àáî çàêðèâàòè êðèì³íàëüíå ïðîâàäæåí-
íÿ, ó òîìó ÷èñë³ é çà ï³äñòàâîþ íåäîâåäåíîñò³ âèíè îáâèíóâà÷åíî¿ îñîáè. Ïîä³ë íà
êàòåãîð³¿ òàêèõ êðèì³íàëüíèõ ïðîâàäæåíü çóìîâëåíèé òèïîâ³ñòþ ñèòóàö³é. Òàê,
çàçâè÷àé, ï³ä ÷àñ ïðèéíÿòòÿ ð³øåííÿ ïî ñóò³ ñóäîâîãî ðîçãëÿäó ó ñïðàâàõ çà ñòàò-
òåþ 368 ÊÊ ìàþòü ì³ñöå ð³øåííÿ ñóä³â, îïèñîâà ÷àñòèíà ÿêèõ ì³ñòèòü îáñòàâèíè
ñòîñîâíî:

1) âèçíà÷åííÿ ñòàòóñó îñîáè ÿê ñëóæáîâî¿;
2) íàëåæí³ñòü òà äîïóñòèì³ñòü äîêàç³â;
3) íåäîïóñòèì³ñòü ïðîâîêàö³¿ â÷èíåííÿ çëî÷èíó;
4) íåîáõ³äí³ñòü ïåðåêâàë³ô³êàö³¿ ñòàòò³.
1. Âèçíà÷åííÿ ñòàòóñó ñëóæáîâî¿ îñîáè ìàº âàæëèâå çíà÷åííÿ, îñê³ëüêè

ëèøå ñëóæáîâà îñîáà º ñóá’ºêòîì çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ 368 ÊÊ, ùî º
îáîâ’ÿçêîâèì åëåìåíòîì ñêëàäó çëî÷èíó. ßêùî ó ñóäîâîìó çàñ³äàíí³ âèÿâëÿºòüñÿ,
ùî îáâèíóâà÷åíîìó áóâ ïîìèëêîâî âèçíà÷åíèé ñòàòóñ ñëóæáîâî¿ îñîáè, òî çà
ñòàòòåþ 368 ÊÊ â³í íå ìîæå áóòè âèçíàíèé âèííèì.

Çàóâàæèìî, ùî, â³äïîâ³äíî äî ñïðàâè Âåðõîâíîãî Ñóäó Óêðà¿íè ¹ 5-109êñ15
â³ä 08.10.2015, îñîáó âèçíàíî âèíóâàòîþ â òîìó, ùî âîíà ÿê ãîëîâíèé ñïåö³à-
ë³ñò – þðèñêîíñóëüò â³ää³ëó Äåðæêîìçåìó, ó ñâîºìó ñëóæáîâîìó êàá³íåò³ îäåðæàëà
íåïðàâîì³ðíó âèãîäó (ãðîøîâ³ êîøòè) çà âèãîòîâëåííÿ òà âèäà÷ó äâîõ äîâ³äîê.

Îäíàê êîëåã³ÿ ñóää³â ñóäîâî¿ ïàëàòè ó êðèì³íàëüíèõ ñïðàâàõ Âåðõîâíîãî
Ñóäó Óêðà¿íè çàçíà÷èëà ó ïîñòàíîâ³, ùî ñëóæáîâà îñîáà ÿê ñïåö³àëüíèé ñóá’ºêò
çëî÷èíó, êð³ì çàãàëüíèõ îçíàê ñóá’ºêòà çëî÷èíó, õàðàêòåðèçóºòüñÿ ñïåö³àëüíèìè
îçíàêàìè, à ñàìå: à) ïîñàäîâ³, ÿê³ âèçíà÷àþòü ñôåðó ä³ÿëüíîñò³ (äå ñàìå âèêîíóþòüñÿ
â³äïîâ³äí³ ïîâíîâàæåííÿ); á) ôóíêö³îíàëüí³ – ò³, ÿê³ âèçíà÷àþòü êîëî ïîâíîâàæåíü,
ó çâ’ÿçêó ç íàÿâí³ñòþ ÿêèõ îñîáà íàëåæèòü äî ñëóæáîâèõ. À òàêîæ âñòàíîâèëà, ùî
ãîëîâíèé ñïåö³àë³ñò – þðèñêîíñóëüò â³ää³ëó Äåðæêîìçåìó, õî÷ ³ çàéìàâ ïîñàäó
â îðãàíàõ äåðæàâíî¿ âëàäè, îäíàê íå ìàâ ñòàòóñó ïðåäñòàâíèêà âëàäè ïðè ï³äãîòîâö³
³ âèäà÷³ äîâ³äîê ³ íå âèêîíóâàâ îðãàí³çàö³éíî-ðîçïîðÿä÷èõ ôóíêö³é òà àäì³í³ñòðà-
òèâíî-ãîñïîäàðñüêèõ îáîâ’ÿçê³â, à òîìó îñîáà íå âèêîðèñòîâóâàëà ñëóæáîâîãî
ñòàíîâèùà, ³ â³äïîâ³äíî íå ìîãëà áóòè ñóá’ºêòîì çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ
368 ÊÊ. Òîìó êîëåã³ÿ ñóää³â êðèì³íàëüíó ñïðàâó çàêðèëà çà â³äñóòí³ñòþ â ä³ÿíí³
îñîáè ³íêðèì³íîâàíîãî ñêëàäó çëî÷èíó [5].

Âèõîäÿ÷è ³ç âèêëàäåíî¿ âèùå ïîñòàíîâè Âåðõîâíîãî ñóäó Óêðà¿íè, ìîæåìî
çðîáèòè âèñíîâîê, ùî äëÿ âèçíàííÿ ñëóæáîâî¿ îñîáè ñóá’ºêòîì çëî÷èíó,
ïåðåäáà÷åíîãî ñò. 368 ÊÊ, òà ïðèòÿãíåííÿ ¿¿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
íåäîñòàòíüî çàéìàòè ïîñàäó â îðãàí³ äåðæàâíî¿ âëàäè, íåîáõ³äíîþ óìîâîþ º
ñòàòóñ ïðåäñòàâíèêà âëàäè ³ âèêîíàííÿ íèì îðãàí³çàö³éíî-ðîçïîðÿä÷èõ ôóíêö³é
òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüêèõ îáîâ’ÿçê³â, ùî, çîêðåìà, íàä³ëÿº òàêó îñîáó
âëàäîþ.
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2. Íàñòóïíèì òà íåâ³ä’ºìíèì åëåìåíòîì ïðîöåñó äîêàçóâàííÿ º íàÿâí³ñòü
íàëåæíèõ òà äîïóñòèìèõ äîêàç³â, ïîçàÿê âèçíàííÿ ñóäîì äîêàç³â òàêèìè, ùî íå
â³äïîâ³äàº öèì êðèòåð³ÿì, íå äîçâîëèòü ñòîðîí³ îáâèíóâà÷åííÿ ñïèðàòèñü íà íèõ.
Îòæå, íàëåæíèìè º äîêàçè, ÿê³ ïðÿìî ÷è íåïðÿìî ï³äòâåðäæóþòü ³ñíóâàííÿ ÷è
â³äñóòí³ñòü îáñòàâèí, ùî ï³äëÿãàþòü äîêàçóâàííþ ó êðèì³íàëüíîìó ïðîâàäæåíí³;
äîïóñòèìèìè º äîêàçè, ÿê³ îòðèìàí³ ó ïîðÿäêó, âñòàíîâëåíîìó Êðèì³íàëüíèì
ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè – äàë³ ÊÏÊ (ñòàòò³ 85, 86 ÊÏÊ) [6]. Çàóâàæèìî,
ùî ç ïî÷àòêîì äîñóäîâîãî ðîçñë³äóâàííÿ ñë³ä ÿê³ñíî çáèðàòè äîêàçîâó áàçó, ùîá
ó ñóä³ íàäàë³ íå âèíèêàëî ñóïåðå÷ëèâèõ ïèòàíü, â³äïîâ³ä³ íà ÿê³ áóäóòü òëóìà÷èòèñü
íà êîðèñòü îáâèíóâà÷åíîãî, â³äïîâ³äíî äî çàñàä êðèì³íàëüíîãî ïðîöåñó, çîêðåìà,
ïðåçóìïö³¿ íåâèíóâàòîñò³ òà çàáåçïå÷åííÿ äîâåäåíîñò³ âèíè (÷àñòèíà 4, ñòàòò³ 17
ÊÏÊ) [6].

Îö³íêó òà ð³øåííÿ ñóäó íà ïðåäìåò íàëåæíîñò³ òà äîïóñòèìîñò³ äîêàç³â íà-
âåäåìî íèæ÷å. Òàê, Êîëåã³ÿ ñóää³â ñóäîâî¿ ïàëàòè ç ðîçãëÿäó êðèì³íàëüíèõ ñïðàâ
àïåëÿö³éíîãî ñóäó Ïîëòàâñüêî¿ îáëàñò³ ðîçãëÿíóëà ñïðàâó ¹ 526/225/13-ê â³ä
07.10.2013. Çà ìàòåð³àëàìè ñïðàâè îáâèíóâà÷åíèé, ïåðåáóâàþ÷è íà ïîñàä³ ãîëîâè
Íåäðèãàéë³âñüêîãî ðàéîííîãî ñóäó Ñóìñüêî¿ îáëàñò³ (òîáòî â³äïîâ³äíî äî çàéìàíî¿
ïîñàäè ïîñò³éíî âèêîíóº îðãàí³çàö³éíî-ðîçïîðÿä÷³ òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüê³
ôóíêö³¿, º ñëóæáîâîþ îñîáîþ òà çàéìàº â³äïîâ³äàëüíå ñòàíîâèùå), ïðåä’ÿâèâ ïî-
òåðï³ëîìó âèìîãó äàòè éîìó âèãîäó, à ñàìå ãðîøîâ³ êîøòè, ÿê óìîâó âèíåñåííÿ
ïîçèòèâíîãî ð³øåííÿ íà éîãî êîðèñòü. Ç ïðîïîçèö³ºþ ïîòåðï³ëèé ïîãîäèâñÿ òà
ïåðåäàâ îáâèíóâà÷åíîìó ÷àñòèíó ãðîøåé. Ðåøòó â³í ìàâ ïåðåäàòè ï³ñëÿ âèêîíàííÿ
îáâèíóâà÷åíèì â³äïîâ³äíèõ ä³é ùîäî âèíåñåííÿ çàçíà÷åíîãî âèùå ïîçèòèâíîãî
ð³øåííÿ. Îäíàê, ïîòåðï³ëèé çâåðíóâñÿ äî ïðàâîîõîðîííèõ îðãàí³â ³ç çàÿâîþ ïðî
òå, ùî ó íüîãî âèìàãàþòü íåïðàâîì³ðíó âèãîäó.

Îáâèíóâà÷åííÿ ñóää³ îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ îá´ðóíòóâàâ íàñòóïíèìè
äîêàçàìè: 1) ïîêàçàííÿìè ïîòåðï³ëîãî; 2) ïðîòîêîëîì îãëÿäó òà âðó÷åííÿ ãðîøîâèõ
êîøò³â; 3) â³äåîçàïèñîì, íà ÿêîìó çàô³êñîâàíî ôàêò ïåðåäà÷³ ãðîøîâèõ êîøò³â.

Ïðîòå ñóä ïðèéøîâ âèñíîâêó, ùî âêàçàí³ äîêàçè íå ìîæóòü áóòè ïîêëàäåí³
â îñíîâó îáâèíóâà÷åííÿ:

– ïî-ïåðøå, ïîòåðï³ëèé äàâàâ ñóïåðå÷ëèâ³ òà íåïîâí³ ïîêàçàííÿ;
– ïî-äðóãå, íå âèÿâèëîñü ìîæëèâèì äîïèòàòè ó ñóäîâîìó ïîðÿäêó ïîíÿòèõ,

ÿê³ áóëè ïðèñóòí³ ï³ä ÷àñ îãëÿäó òà âðó÷åííÿ ãðîøîâèõ êîøò³â (çà ïîâ³äîìëåííÿì
îðãàíó, ùî âèêîíóâàâ óõâàëó ñóäó ïðî ïðèìóñîâèé ïðèâ³ä îäíîãî ³ç ïîíÿòèõ,
áóëî âñòàíîâëåíî, ùî îäèí ³ç öèõ ïîíÿòèõ íå ïðîæèâàº çà ì³ñöåì ïðîæèâàííÿ,
âêàçàíèì ó ïðîòîêîë³ îãëÿäó). Òàêèì ÷èíîì, çà íàÿâíîñò³ îá’ºêòèâíèõ ñóìí³â³â
ó äîñòîâ³ðíîñò³ äàíèõ, âèêëàäåíèõ ó ïðîòîêîë³ îãëÿäó òà âðó÷åííÿ ãðîøîâèõ
êîøò³â ó ïðèñóòíîñò³ ïîíÿòèõ, ñóä âèçíàâ éîãî íåäîïóñòèìèì äîêàçîì;

– ïî-òðåòº, îðãàíîì äîñóäîâîãî ðîçñë³äóâàííÿ íå áóëî äîâåäåíî, ùî â³äíîñíî
îáâèíóâà÷åíîãî çàâîäèëàñü îïåðàòèâíî-ðîçøóêîâà ñïðàâà òà â³äåîô³êñàö³ÿ ïîä³¿
çä³éñíþâàëàñü çàêîííî. Îêð³ì òîãî, ñòîðîíîþ îáâèíóâà÷åííÿ íå áóëî äîâåäåíî,
ùî ñåðåä â³äåîçàïèñ³â, ÿê³ ïðèºäíàíî â ÿêîñò³ äîêàç³â ïî ñïðàâ³, º îðèã³íàë, ùî
íå ï³ääàâàâñÿ ìîíòàæó. Âðàõîâóþ÷è íàâåäåíå, çàçíà÷åíèé â³äåîçàïèñ âèçíàíî
íåäîïóñòèìèì äîêàçîì ïî ñïðàâ³ [7].
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Òàêèì ÷èíîì, îáâèíóâà÷åíó îñîáó áóëî âèïðàâäàíî íà ï³äñòàâ³ ïóíêòó 3,
÷àñòèíè 1 ñòàòò³ 284 ÊÏÊ [6], òîáòî çà íåäîâåäåí³ñòþ éîãî âèíè ó â÷èíåíí³ çëî÷èíó.

Îòæå, ïðîàíàë³çóâàâøè âèðîê êîëåã³¿ ñóää³â ñóäîâî¿ ïàëàòè ç ðîçãëÿäó
êðèì³íàëüíèõ ñïðàâ àïåëÿö³éíîãî ñóäó Ïîëòàâñüêî¿ îáëàñò³ ó ñïðàâ³ ¹ 526/225/
13-ê â³ä 07.10.2013, ìîæåìî çðîáèòè âèñíîâîê, ùî îáâèíóâà÷åíèé, ÿêèé ÿâëÿâñÿ
ñóá’ºêòîì çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ 368 ÊÊ, áóâ âèïðàâäàíèé ÷åðåç:

– ñóïåðå÷ëèâ³ òà íåïîâí³ ïîêàçàííÿ ïîòåðï³ëîãî, ÿêèé íå çì³ã ï³äòâåðäèòè
ôàêò âèìàãàííÿ ñóääåþ òà ïåðåäà÷³ éîìó ãðîøîâèõ êîøò³â;

– íåìîæëèâ³ñòü ñóäîì óñóíóòè ñóìí³âè ùîäî äîñòîâ³ðíîñò³ äàíèõ, çàçíà÷åíèõ
ó ïðîòîêîë³ îãëÿäó òà âðó÷åííÿ ãðîøîâèõ êîøò³â, ùî ñïðè÷èíèëî âèçíàííÿ
íåäîïóñòèìèì äîêàçîì ö³º¿ ïðîöåñóàëüíî¿ ä³¿;

– íåäîâåäåí³ñòü ëåã³òèìíîñò³ ïðîâåäåííÿ â³äåîô³êñàö³¿ ïîä³¿ òà äîëó÷åííÿ
ñàìå îðèã³íàëó çàïèñó äî ìàòåð³àë³â ñïðàâè, ùî ïðèçâåëî äî âèçíàííÿ â³äåîçàïèñó
íåäîïóñòèìèì äîêàçîì ïî ñïðàâ³.

Ñë³ä íàãàäàòè, ùî ïèòàííÿ íàëåæíîñò³ ìàòåð³àë³â àóä³î- òà â³äåîô³êñàö³¿ º íå-
ïîîäèíîêèì ï³ä ÷àñ ñòàä³¿ ñóäîâîãî ðîçãëÿäó. Òàê, çã³äíî ç âèðîêîì Òàëüí³âñüêîãî
ðàéîííîãî ñóäó ×åðêàñüêî¿ îáëàñò³ â³ä 23 ÷åðâíÿ 2014 ð., îáâèíóâà÷åíèé, ïåðåáó-
âàþ÷è íà ïîñàä³ íà÷àëüíèêà â³ää³ëó ì³ñòîáóäóâàííÿ òà àðõ³òåêòóðè Òàëüí³âñüêî¿
ðàéäåðæàäì³í³ñòðàö³¿, âèêîðèñòîâóþ÷è íàäàíó éîìó âëàäó òà ñëóæáîâå ñòàíîâèùå,
ç êîðèñëèâèõ ìîòèâ³â, âèìàãàâ â³ä ïîòåðï³ëîãî íåïðàâîì³ðíó âèãîäó çà âèð³øåííÿ
ïèòàííÿ, ùî âõîäèòü äî éîãî êîìïåòåíö³¿, à ñàìå – çà âèãîòîâëåííÿ, ï³äïèñàííÿ
³ âèäà÷ó îñòàííüîìó ì³ñòîáóä³âíèõ óìîâ òà îáìåæåíü çàáóäîâè çåìåëüíî¿ ä³ëÿíêè.
Îäíàê ñóä óõâàëèâ ð³øåííÿ âèïðàâäàòè ï³äñóäíîãî çà â³äñóòí³ñòþ ó éîãî ä³ÿõ
ñêëàäó çëî÷èíó, îñê³ëüêè ìàòåð³àëè ïðîâàäæåííÿ, íàäàí³ ñòîðîíîþ îáâèíóâà÷åííÿ,
íå ì³ñòèëè äîñòàòí³õ íàëåæíèõ äîêàç³â ó÷èíåííÿ çëî÷èíó, çîêðåìà, ó ìàòåð³àëàõ
àóä³î- òà â³äåîô³êñàö³¿ áóëè â³äñóòí³ òâåðäæåííÿ îáâèíóâà÷åíîãî àáî ïîòåðï³ëîãî
ïðèçíà÷åííÿ êîøò³â, ùî íå äîçâîëèëî äîâåñòè ôàêò â÷èíåííÿ çëî÷èíó [8]. Çàóâà-
æèìî, ùî ó çàçíà÷åíîìó âèùå âèïàäêó ñóä íå ñòàâèòü ïèòàííÿ ùîäî çàêîííîñò³
ïîðÿäêó ïðîâåäåííÿ ô³êñàö³¿ çà äîïîìîãîþ àóä³î- òà â³äåî-, îäíàê ³íôîðìàö³ÿ,
ÿêà ì³ñòèòüñÿ íà öèõ çàïèñàõ, âèçíàíà ñóäîì íåíàëåæíîþ â êîíòåêñò³ ïðîöåñó äî-
êàçóâàííÿ.

3. Íåîáõ³äíîþ óìîâîþ ï³ä ÷àñ ðîçñë³äóâàííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ
çà îçíàêàìè ñòàòò³ 368 ÊÊ º íåäîïóùåííÿ ïðîâîêàö³¿ çëî÷èíó. Çàóâàæèìî, ùî
ïðîâîêàòèâí³ ä³¿ ìîæóòü áóòè êâàë³ô³êîâàí³ ÿê îêðåìèé âèä çëî÷èíó, ïåðåäáà÷åíèé
ñòàòòåþ 370 ÊÊ. Òàêèì ÷èíîì, âàæëèâî ï³ä ÷àñ äîêóìåíòóâàííÿ îáñòàâèí îäåðæàííÿ
íåïðàâîì³ðíî¿ âèãîäè íå ïåðåéìàòè ³í³ö³àòèâó ñòîðîíè îáâèíóâà÷åííÿ, à çàëèøàòè
¿¿ îñîá³, ùî áåçïîñåðåäíüî â÷èíÿº çëî÷èí. Íàñë³äêè âèÿâëåííÿ ñóäîì ïðîâîêàö³¿
íàâåäåí³ íèæ÷å.

Òàê, â³äïîâ³äíî äî ìàòåð³àë³â ñóäîâî¿ ñïðàâè, äî çàâ³äóâà÷à ñåêòîðà ì³ñòî-
áóäóâàííÿ òà àðõ³òåêòóðè ðàéîííî¿ äåðæàâíî¿ àäì³í³ñòðàö³¿ çâåðíóâñÿ ãðîìàäÿíèí
³ç ïðèâîäó îôîðìëåííÿ ïàñïîðòà ïðèâ’ÿçêè òèì÷àñîâî¿ ñïîðóäè òîðãîâåëüíî-
âèñòàâî÷íîãî ïàâ³ëüéîíó äëÿ çä³éñíåííÿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³. Àëå ï³ä
÷àñ ðîçãëÿäó ñïðàâè ñóä ä³éøîâ âèñíîâêó, ùî â ä³ÿõ ï³äñóäíîãî â³äñóòí³é ñêëàä
³íêðèì³íîâàíîãî éîìó çëî÷èíó, îñê³ëüêè, ÿê ñâ³ä÷èòü àíàë³ç àóä³î-, â³äåîêîíòðîëþ,
ñëóæáîâà îñîáà, ñï³ëêóþ÷èñü ³ç çàÿâíèêîì, ïðîñèëà îñòàííüîãî âèãîòîâèòè
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äîêóìåíòè ó ì. Êðèâèé Ð³ã, àëå çàÿâíèê ñêàçàâ, ùî âèãîòîâëåííÿ â ì³ñò³ êîø-
òóâàòèìå 3200 ãðí. ³ ñõèëÿâ ï³äñóäíîãî âèãîòîâèòè äîêóìåíòè ñàìîñò³éíî, ùî
áóäå êîøòóâàòè á³ëüø í³æ óäâ³÷³ äåøåâøå. Òàêà ïîâåä³íêà çàÿâíèêà ñâ³ä÷èòü ïðî
ïðÿìå ï³äáóðþâàííÿ ñëóæáîâî¿ îñîáè äî â÷èíåííÿ ïðîòèïðàâíî¿ ä³¿ òà âêàçóº íà
àêòèâíèé âïëèâ íà ï³äñóäíîãî: îòæå, º ïðîâîêàö³ºþ â÷èíåííÿ êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ. Â³äòàê ñëóæáîâó îñîáó áóëî âèïðàâäàíî ÷åðåç â³äñóòí³ñòü ó ¿¿
ä³ÿõ ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñòàòòåþ 368 ÊÊ Óêðà¿íè [9].

Ðîçãëÿäàþ÷è ôàêòè ïðîâîêàö³¿ îäåðæàííÿ ñëóæáîâîþ îñîáîþ íåïðàâîì³ðíî¿
âèãîäè, íåîáõ³äíèì òàêîæ º âèâ÷åííÿ òà âðàõóâàííÿ ïðàêòèêè ªâðîïåéñüêîãî
ñóäó ç ïðàâ ëþäèíè (íàäàë³ – ªÑÏË). Ð³øåííÿ ªÑÏË ùîäî íàÿâíîñò³ ïðîâîêàòèâ-
íèõ ä³é ç áîêó ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â ð³çíÿòüñÿ.

Òàê, ï³äáóðþâàííÿ ç áîêó ïîë³ö³¿ ªÑÏË âáà÷àº òîä³, êîëè, íå îáìåæóþ÷èñü
ïàñèâíèì ðîçñë³äóâàííÿì, ìàº ì³ñöå âïëèâ íà ñóá’ºêòà òà ñõèëÿííÿ éîãî äî
â÷èíåííÿ çëî÷èíó, ÿêèé â ³íøîìó âèïàäêó íå ñòàâñÿ áè.

Âîäíî÷àñ íå º ïðîâîêàö³éíèìè ä³¿ ïðàâîîõîðîííèõ îðãàí³â, ÿêùî âîíè
îáìåæèëèñü ïàñèâíèì ñïîñòåðåæåííÿì çà çëî÷èííîþ ïîâåä³íêîþ îñîáè, à òàêîæ
ï³ä ÷àñ ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ ä³é ìàâ ì³ñöå ñóäîâèé êîíòðîëü çà äîòðè-
ìàííÿì ïðàâ òà ñâîáîä îñîáè. Ó òàêîìó âèïàäêó ç³áðàí³ äîêàçè áóäóòü â³äïîâ³äàòè
óñ³ì êðèòåð³ÿì íàëåæíîñò³, äîïóñòèìîñò³ òà äîñòîâ³ðíîñò³.

Ç âèêëàäåíèõ âèùå ð³øåíü ªÑÏË ìîæíà ñêàçàòè, ùî ñóä ÷³òêî âñòàíîâèâ
ìåæ³ äîçâîëåíîãî ï³ä ÷àñ ïðîâåäåííÿ ä³ÿëüíîñò³ ïðàâîîõîðîííèìè îðãàíàìè [10,
ñ. 24].

4. Íàñòóïíèì òèïîâèì âèïàäêîì, ïîâ’ÿçàíèì ³ç äîêàçóâàííÿì îòðèìàííÿ
íåïðàâîì³ðíî¿ âèãîäè, à òàêîæ ðîçãëÿäîì çàçíà÷åíî¿ êàòåãîð³¿ ñïðàâ ó ñóä³, º
íåâ³ðíà êâàë³ô³êàö³ÿ çëî÷èíó. Íà ñòàä³¿ ñóäîâîãî ðîçãëÿäó äîñòàòíüî âèïàäê³â,
êîëè ó ñóä³ âèíèêàº íåîáõ³äí³ñòü ó çì³í³ îáâèíóâà÷åííÿ îñîáè.

Çã³äíî ç ÷àñòèíîþ 3 ñòàòò³ 337 ÊÏÊ “ñóä ìàº ïðàâî âèéòè çà ìåæ³ âèñóíóòîãî
îáâèíóâà÷åííÿ, çàçíà÷åíîãî â îáâèíóâàëüíîìó àêò³, ëèøå â ÷àñòèí³ çì³íè ïðàâîâî¿
êâàë³ô³êàö³¿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ÿêùî öå ïîêðàùóº ñòàíîâèùå îñîáè,
ñòîñîâíî ÿêî¿ çä³éñíþºòüñÿ êðèì³íàëüíå ïðîâàäæåííÿ” [6]. Òàêèì ÷èíîì, ÿêùî
ó ä³ÿõ îáâèíóâà÷åíîãî, ñïðàâà ÿêîãî ïåðåáóâàº íà ñóäîâîìó ðîçãëÿä³, âáà÷àºòüñÿ
á³ëüø òÿæêèé çëî÷èí, òî ñóä íå ìîæå çì³íèòè îáâèíóâà÷åííÿ; à ÿêùî ä³¿ îáâèíóâà-
÷åíîãî êâàë³ô³êîâàí³ íåâ³ðíî, òî ñóä çà ôàêòîì ïðåä’ÿâëåíîãî îáâèíóâà÷åííÿ
áóäå çìóøåíèé çàêðèòè êðèì³íàëüíå ïðîâàäæåííÿ ó ïîðÿäêó ñòàòò³ 284 ÊÏÊ.
Âêàçàíå âèìàãàº óâàæíîãî ñòàâëåííÿ äî âèçíà÷åííÿ îçíàê ñêëàäó çëî÷èíó, ó
ÿêîìó ñàìå ï³äîçðþºòüñÿ, à äàë³ îáâèíóâà÷óºòüñÿ îñîáà.

Ï³äñóìîâóþ÷è íàâåäåíå, çàóâàæèìî, ùî ñóäîâà ïðàêòèêà º íåäîñêîíàëîþ, à
îö³íêà ñóäó òèõ ÷è ³íøèõ äîêàç³â º ÷àñòêîâî ñóá’ºêòèâíîþ, çîêðåìà ó âèïàäêó
âèçíà÷åííÿ ïîðóøåíü ïîðÿäêó äîêàçóâàííÿ çà êðèòåð³ºì ³ñòîòíîñò³, ùî âïëèâàº
íà âèçíàííÿ äîïóñòèìîñò³ êîíêðåòíîãî äîêàçó. Çàçíà÷åíå ó ÷àñòèí³ âèïàäê³â
ïðèçâîäèòü äî âèá³ðêîâîãî ïðèòÿãíåííÿ ïåâíèõ ñóá’ºêò³â äî êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ àáî ¿¿ óíèêíåííÿ. Áåçïåðå÷íî, àíàë³ç ñóäîâèõ ð³øåíü º íåîáõ³äíèì
äëÿ ðîçóì³ííÿ êðèòåð³¿â ñóäîâî¿ îö³íêè äîêàçîâî¿ áàçè, ç³áðàíî¿ íà åòàï³ äîñóäîâîãî
ðîçñë³äóâàííÿ, à òàêîæ äëÿ óíèêíåííÿ ïîìèëîê ñòîðîíîþ îáâèíóâà÷åííÿ ï³ä ÷àñ
öüîãî åòàïó. Óìîâíî ïîä³ëèâøè ñóäîâ³ ð³øåííÿ íà òàê³, ùî ñòîñóþòüñÿ: 1) âèçíà-
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÷åííÿ ñòàòóñó îñîáè ÿê ñëóæáîâî¿; 2) íàëåæí³ñòü òà äîïóñòèì³ñòü äîêàç³â; 3) íå-
äîïóñòèì³ñòü ïðîâîêàö³¿ â÷èíåííÿ çëî÷èíó; 4) íåîáõ³äí³ñòü ïåðåêâàë³ô³êàö³¿ ñòàòò³,
ìè íàäàëè ðåêîìåíäàö³¿ ùîäî óíèêíåííÿ ïîìèëîê ñòîðîíîþ îáâèíóâà÷åííÿ ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Òàê, ï³ä ÷àñ âèçíà÷åííÿ ñòàòóñó ñëóæáîâî¿ îñîáè
ñë³ä çâåðòàòè óâàãó íà òå, ÷è âîëîä³º âîíà îðãàí³çàö³éíî-ðîçïîðÿä÷èìè ôóíêö³ÿìè
òà àäì³í³ñòðàòèâíî-ãîñïîäàðñüêèìè îáîâ’ÿçêàìè. Êð³ì òîãî, çâåðòàòè óâàãó íà
òèïîâ³ ñèòóàö³¿, ùî âèíèêàþòü ó ñóä³ ï³ä ÷àñ îö³íêè äîêàç³â íà ïðåäìåò íàëåæíîñò³,
äîïóñòèìîñò³, à òàêîæ íà ïèòàííÿ êâàë³ô³êàö³¿ ä³é îñ³á. Íà íàøå ïåðåêîíàííÿ,
ñóäîâ³ ð³øåííÿ ñë³ä ïîñò³éíî âèâ÷àòè òà àíàë³çóâàòè, òàêèé ï³äõ³ä ïîâèíåí áóòè
ñèñòåìàòèçîâàíèì. Óðàõîâóþ÷è çàçíà÷åíå, ð³øåííÿ ñóä³â, ùî ñòîñóþòüñÿ îäåðæàííÿ
ñëóæáîâîþ îñîáîþ íåïðàâîì³ðíî¿ âèãîäè, áóëè íàìè ïîä³ëåí³ íà ÷îòèðè êàòåãîð³¿
òà ïðîàíàë³çîâàí³ çà òèïîâèìè îçíàêàìè.
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PROBLEMS OF PROVING WRONGFUL BENEFIT
(REVIEW OF COURT PRACTICE)

The article draws attention to the court decisions on receiving an improper
benefit by an official on the grounds of Article 368 of the Criminal Code of Ukraine.
Highlighted court decisions, as a result of which the accused person was acquitted or
his guilt was not proved for insufficiency of admissible evidence. It is proposed
separating court decisions into categories, which is caused by the typicality of situations.
Thus, the decision of the courts, the descriptive part of which contains circumstances
relating to: 1) determination of a person’s status as an official; 2) belonging and
admissibility of evidence; 3) inadmissibility of provocation to commit a crime; 4)
necessity to re-categorize the article. Authors emphasize that in determining the
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status of an official, attention should be paid to whether he has organizational and
administrative functions and administrative and economic responsibilities. In addition,
attention is drawn to the typical situations arising in court during the evaluation of
evidence for belonging, admissibility, as well as issues of qualification of actions of
persons. Considering the facts of provocation by an official to obtain an improper
benefit the practice of the European Court of Human Rights is taken into account,
attention is paid to the criteria of assessment by the court of the activities of law
enforcement officials, namely the presence in their actions of provocation of a crime.
Thus, police work is legitimate only in the case of passive observation of the preparation
and commission of a criminal offence. Initiative by the police or the applicant of the
crime can be interpreted as a provocation and is inadmissible under Ukrainian law.
The article also analyzes the problematic issues concerning the reasons and consequences
of acquittal decisions in court, considering their importance and influence on the
fulfillment of tasks of criminal proceedings. In order to improve the process of
investigation the attention is drawn to some typical mistakes which can be made by
the prosecution during the collection and fixation of evidence in criminal proceedings
of the mentioned crime. An informational review of the problems is presented.

 Authors conclude that court decisions should be constantly studied and analyzed,
such an approach should be systematized. Taking into account the cited court decisions
concerning the receipt by an official of unlawful benefit, we have divided into four
categories and analyzed according to the typical features.

Keywords: undue benefit, official, investigative actions, affiliation, judicial
decisions.
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