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Ñòàòòþ ïðèñâÿ÷åíî àêòóàëüíèì ïèòàííÿì ðåôîðìóâàííÿ öèâ³ëüíîãî ïðàâà
ÿê ãàëóç³ ïðàâà òà âêëþ÷åííÿ äî éîãî ñòðóêòóðè òàêî¿ ï³äãàëóç³, ÿê ñïîðòèâíå
ïðàâî. Öèâ³ëüíî-ñïîðòèâíå ïðàâî, âèñòóïàþ÷è ñêëàäîâèì åëåìåíòîì öèâ³ëüíîãî
ïðàâà, ÿâëÿº ñîáîþ ï³äãàëóçü óêðà¿íñüêîãî ïðàâà, ÿêà ðåãóëþº â³äíîñèíè ì³æ ó÷à-
ñíèêàìè öèâ³ëüíî-ñïîðòèâíèõ â³äíîñèí: ô³çè÷íèìè òà þðèäè÷íèìè îñîáàìè,
äåðæàâîþ, òåðèòîð³àëüíèìè ãðîìàäàìè, ³íîçåìíèìè äåðæàâàìè òà ³íøèìè ñóá’ºê-
òàìè ïóáë³÷íîãî ïðàâà ó ñôåð³ ô³çè÷íî¿ êóëüòóðè òà ñïîðòó.
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Êëþ÷îâ³ ñëîâà: öèâ³ëüíå ïðàâî, ñïîðòèâíå ïðàâî, ñïîðò, äæåðåëà ñïîðòèâíîãî
ïðàâà, íîðìè ïðàâà, ïðåöåäåíò, ïðàâîâèé çâè÷àé.

Â³äïîâ³äíî äî ÷. 2 ñò. 3 Êîíñòèòóö³¿ Óêðà¿íè ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ
ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè, ùî îáóìîâëþº
äîñë³äæåííÿ ðîçâèòêó ïðèíöèïîâî íîâî¿ ï³äãàëóç³ ïðàâà – öèâ³ëüíî-ñïîðòèâíîãî
ïðàâà. Öå ïîâ’ÿçóºòüñÿ ç íèçêîþ îáñòàâèí, çîêðåìà: âèçíàííÿì òà ïîäàëüøèì
óïðîâàäæåííÿ ó ïðàâîâó äîêòðèíó òà ïðàêòèêó òåîð³¿ ïîä³ëó ïðàâà íà ïóáë³÷íå òà
ïðèâàòíå; ïðîâ³äíîþ ðîëëþ ô³çè÷íî¿ êóëüòóðè òà ñïîðòó ó âèõîâàíí³ çäîðîâî¿
íàö³¿; íåîáõ³äí³ñòþ ïðàâîâîãî çàáåçïå÷åííÿ ôóíêö³îíóâàííÿ ïðîôåñ³éíèõ ñïîð-
òèâíèõ îðãàí³çàö³é, êëóá³â, ë³ã òîùî, òà îõîðîíà ïðàâ, ³íòåðåñ³â, à òàêîæ çä³éñíåííÿ
ïðàâ òà âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â îêðåìèìè ñóá’ºêòàìè öèâ³ëüíî-ñïîðòèâíèõ
â³äíîñèí – ô³çè÷íèìè òà þðèäè÷íèìè îñîáàìè. Çîêðåìà ÷. 4 ñò. 49 Êîíñòèòóö³¿
Óêðà¿íè âèçíà÷àºòüñÿ ðîçâèòîê ô³çè÷íî¿ êóëüòóðè òà ñïîðòó, ùî çóìîâëåíî
ñîö³àëüíèìè ïîòðåáàìè ñóñï³ëüñòâà.

Ìåòîþ ñòàòò³ º îá´ðóíòóâàííÿ íåîáõ³äíîñò³ ââåäåííÿ ó ñòðóêòóðó ñèñòåìè
öèâ³ëüíîãî ïðàâà Óêðà¿íè íîâîãî ïðàâîâîãî óòâîðåííÿ – ñïîðòèâíîãî ïðàâà.
Âîíî ïîêëèêàíå ðåãóëþâàòè ä³ÿëüí³ñòü ñóá’ºêò³â ïðèâàòíîïðàâîâèõ â³äíîñèí ó
ñôåð³ ïðàâèë òà íîðì ñïîðòèâíèõ ïðàâîâ³äíîñèí, ùî âèçíà÷àþòü ïðàâîâèé ñòàòóñ
òà çàáåçïå÷óþòü çàõèñò ³íòåðåñ³â îñ³á íà çàñàäàõ þðèäè÷íî¿ ð³âíîñò³, â³äñóòíîñò³
ì³æ ñóá’ºêòàìè âëàñíèõ ïîâíîâàæåíü. Âèð³øåííÿ öüîãî ïèòàííÿ ëåæèòü ó ïëîùèí³
äîâåäåííÿ ôóíêö³îíóâàííÿ ó ìåæàõ ñèñòåìè öèâ³ëüíîãî ïðàâà îêðåìèõ íîðì,
³íñòèòóò³â òà ï³äãàëóçåé.

Çàóâàæèìî, ùî ïðîáëåìè ñï³ââ³äíîøåííÿ ñïîðòèâíîãî ïðàâà òà ³íøèõ ãàëóçåé
ïðàâà ïåðåáóâàþòü ó öåíòð³ óâàãè â÷åíèõ-ïðàâîçíàâö³â. Îäíàê ôîðìóâàííÿ òà
ðîçâèòîê ñàìå öèâ³ëüíî-ñïîðòèâíîãî ïðàâà Óêðà¿íè íå ñòàëè ïðåäìåòîì íàóêîâîãî
àíàë³çó äîòåïåð. Õî÷à îêðåì³ â÷åí³ (Ç.Ï. Äóá³íñüêà, À.ß. Ïàëþõ, Ð.Â. ×åðåäíèê)
ðîçãëÿäàëè ñòàíîâëåííÿ ñïîðòèâíîãî ïðàâà, àëå ó ìåæàõ íàö³îíàëüíî¿ ñèñòåìè
ïðàâà. Òàêèì ÷èíîì, ïðîáëåìà äèôåðåíö³àö³¿ íîðì ïðàâà, ÿêà ïîâèííà çàêëàñòè
çàñàäè ïðèâàòíîïðàâîâîãî ðåãóëþâàííÿ ó ñôåð³ ô³çè÷íî¿ êóëüòóðè òà ñïîðòó, ç
îäíîãî áîêó, òà íåîáõ³äí³ñòü ïîäàëüøîãî óäîñêîíàëåííÿ ñèñòåìè öèâ³ëüíîãî ïðàâà,
ç äðóãîãî, – îáóìîâëþþòü àêòóàëüí³ñòü äîñë³äæåííÿ öèâ³ëüíî-ñïîðòèâíîãî ïðàâà
ÿê ï³äãàëóç³ öèâ³ëüíîãî ïðàâà Óêðà¿íè.

Çíà÷åííÿ ñïîðòó äëÿ ðîçâèòêó ñó÷àñíîãî ñóñï³ëüñòâà ïîòðåáóº éîãî ïðàâîâîãî
ðåãóëþâàííÿ, ñèñòåìàòèçàö³¿ éîãî äæåðåë, ùî ïîâèííî ãàðìîí³çóâàòè âåñü ìàñèâ
íîðìàòèâíî-ïðàâîâèõ àêò³â ó ñôåð³ ô³çè÷íî¿ êóëüòóðè òà ñïîðòó. Öå äîçâîëèëî á
ðîçðîáëþâàòè íàâ÷àëüí³ ïëàíè äëÿ ìàéáóòí³õ ñïåö³àë³ñò³â ó ö³é ãàëóç³ òà ñòâîðþâàòè
ñïîðòèâíî-ñóäîâ³ ³íñòàíö³¿ â íàø³é äåðæàâ³. Ñïîðòèâíå ïðàâî çà ñâî¿ì çì³ñòîì º
äîâîë³ ñêëàäíèì óòâîðåííÿì, òîìó ùî âïëèâ íà ñïîðò çä³éñíþºòüñÿ ÿê íîðìàìè
ïðèâàòíîãî, òàê ³ ïóáë³÷íîãî ïðàâà. ² ïðèâàòíå, ³ ïóáë³÷íå ïðàâî ïåâíîþ ì³ðîþ
ðîçãëÿäàþòü îêðåì³ ïèòàííÿ ä³ÿëüíîñò³ ó ñôåð³ ï³äãîòîâêè òà ïðîâåäåííÿ ñïîð-
òèâíèõ çìàãàíü, ïðàâîâèé ñòàòóñ ïðîôåñ³éíèõ ñóñï³ëüíèõ ô³çêóëüòóðíî-ñïîðòèâíèõ
îá’ºäíàíü, ïðàâà òà îáîâ’ÿçêè ñïîðòñìåí³â, ðåãóëþâàííÿ äèòÿ÷îãî, þíàöüêîãî,
ñòóäåíòñüêîãî òà ïðîôåñ³éíîãî ñïîðòó. Íèçêà ³íîçåìíèõ íàóêîâö³â Simone P. [1],
William Bull,  Michael Faure [2], Björn Hessert  [3] òà Johan Lindholm [4] ðîçãëÿ-
äàþòü ñïîðòèâíå ïðàâî ÿê óí³êàëüíèé, â³äíîñíî àâòîíîìíèé ïðàâîïîðÿäîê, ÿêèé
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âèõîäèòü çà ìåæ³ òðàäèö³éíèõ óÿâëåíü ïðî ñèñòåìó ïðàâà. Ìè ââàæàºìî, ùî
ñïîðòèâíå ïðàâî â ìåæàõ íàøî¿ íàö³îíàëüíî¿ ïðàâîâî¿ ñèñòåìè íà öåé ÷àñ íå
ìîæå ââàæàòèñÿ ñàìîñò³éíîþ ãàëóççþ, à º ÷àñòèíîþ ãàëóçåé ïðàâà, íàñàìïåðåä,
öèâ³ëüíîãî ïðàâà.

Çâåðòàþ÷èñü äî íîðì Öèâ³ëüíîãî êîäåêñó òà Çàêîíó Óêðà¿íè “Ïðî ô³çè÷íó
êóëüòóðó ³ ñïîðò”, ìîæíà ä³éòè âèñíîâêó, ùî öèâ³ëüíî-ñïîðòèâíå ïðàâî, âèñòóïàþ÷è
åëåìåíòîì öèâ³ëüíîãî ïðàâà, ÿâëÿº ñîáîþ ï³äãàëóçü óêðà¿íñüêîãî ïðàâà, ÿêà
ðåãóëþº â³äíîñèíè ì³æ ó÷àñíèêàìè öèâ³ëüíî-ñïîðòèâíèõ â³äíîñèí: ô³çè÷íèìè
òà þðèäè÷íèìè îñîáàìè, äåðæàâîþ, òåðèòîð³àëüíèìè ãðîìàäàìè, ³íîçåìíèìè
äåðæàâàìè òà ³íøèìè ñóá’ºêòàìè ïóáë³÷íîãî ïðàâà ó ãàëóç³ ô³çè÷íî¿ êóëüòóðè òà
ñïîðòó.

Âèçíàííÿ öèâ³ëüíî-ñïîðòèâíîãî ïðàâà ï³äãàëóççþ öèâ³ëüíîãî ïðàâà îáóìîâ-
ëþº òîé ôàêò, ùî â íüîãî º ñâî¿ äæåðåëà, ó ìåæàõ ÿêèõ çîñåðåäæåíî íîðìè îñòàí-
íüîãî. Ç’ÿñóâàííÿ ñóòíîñò³ òà âèä³â äæåðåë áóäü-ÿêî¿ ãàëóç³ ÷è ï³äãàëóç³ ïðàâà º
âàæëèâèì òà íåîáõ³äíèì êðîêîì íà øëÿõó ï³çíàííÿ ¿¿ çì³ñòó. Ïðîòå, ïåðø í³æ
ïåðåéòè áåçïîñåðåäíüî äî àíàë³çó ñèñòåìè äæåðåë öèâ³ëüíî-ñïîðòèâíîãî ïðàâà,
ðîçãëÿíåìî çì³ñò êàòåãîð³é á³ëüø çàãàëüíîãî ïîðÿäêó, ÿêèìè º äæåðåëà ïðàâà òà
äæåðåëà öèâ³ëüíîãî ïðàâà.

Ó øèðîêîìó çíà÷åíí³ äî äæåðåë ïðàâà çàðàõîâóþòü óñ³ ìîæëèâ³ ôîðìè
(äîêóìåíòè), â ÿêèõ çíàéøëè çàêð³ïëåííÿ íîðìè ïðàâà. Ùî æ äî âóçüêîãî
ðîçóì³ííÿ, òî éîãî ñåíñ çâîäèòüñÿ äî òîãî, ùî ï³ä äæåðåëîì ïðàâà ðîçóì³þòü
ëèøå ïîçèòèâíå çàêîíîäàâñòâî, ïðåäñòàâëåíå çàêîíàìè, ïðèéíÿòèìè Âåðõîâíîþ
Ðàäîþ Óêðà¿íè [6, ñ. 70]. Öÿ ïîçèö³ÿ, íà íàøå ïåðåêîíàííÿ, º íàéá³ëüø íàáëèæåíîþ
äî ñó÷àñíèõ òåíäåíö³é ðîçâèòêó â³ò÷èçíÿíî¿ ïðàâîâî¿ íàóêè, õî÷à îêðåì³ íåäîë³êè
ó í³é âñå æ ìàþòü ì³ñöå. Ç îãëÿäó íà öå, ìîæíà çàçíà÷èòè, ùî äæåðåëà öèâ³ëüíîãî
ïðàâà º ôîðìîþ çîâí³øíüîãî çàêð³ïëåííÿ íîðì ïðàâà, ÿê³ ðåãóëþþòü ñóñï³ëüí³
â³äíîñèíè, ùî âèíèêàþòü ó ñôåð³ ïðèâàòíîïðàâîâèõ â³äíîñèí.

²ºðàðõ³÷í³ñòü äæåðåë ïðàâà âèñòóïàº ÿê ïðèíöèï ïîáóäîâè ñèñòåìè â ìåæàõ
ïåâíî¿ ïðàâîâî¿ ñèñòåìè, îáóìîâëþºòüñÿ çì³ñòîì ïîâíîâàæåíü ñóá’ºêò³â ïðàâî-
òâîð÷îñò³, ùî ¿õ ïðèéìàþòü, º âèðàæåííÿì ð³çíî¿ þðèäè÷íî¿ ñèëè îêðåìèõ âèä³â
äæåðåë ïðàâà ³ ïîâ’ÿçàíî¿ ç öèì íàïåðåä âñòàíîâëåíî¿ ñï³âï³äëåãëîñò³ äæåðåë
ïðàâà â ö³ë³ñí³é ñèñòåì³ [8, ñ. 193].

Îñîáëèâå ì³ñöå ñåðåä ïðàâîâèõ äæåðåë ïîñ³äàþòü ì³æíàðîäí³ äîãîâîðè
(óãîäè), ðàòèô³êîâàí³ Âåðõîâíîþ Ðàäîþ Óêðà¿íè. Âîíè º ÷àñòèíîþ íàö³îíàëüíîãî
çàêîíîäàâñòâà ³ çàñòîñîâóþòüñÿ ó âèçíà÷åíîìó ïîðÿäêó [9]. Ó òàêîìó ðàç³ äåðæàâà
áåðå íà ñåáå çîáîâ’ÿçàííÿ ïåðåä ì³æíàðîäíîþ ñï³ëüíîòîþ ³ çîáîâ’ÿçóºòüñÿ ¿õ
âèêîíóâàòè. Äî òàêèõ äæåðåë â³äíîñèòüñÿ Ì³æíàðîäíà êîíâåíö³ÿ ïðî áîðîòüáó ç
äîï³íãîì ó ñïîðò³, ðàòèô³êîâàíà Âåðõîâíîþ Ðàäîþ Óêðà¿íè Çàêîíîì Óêðà¿íè â³ä
3 ñåðïíÿ 2006 ð. ¹ 68-V [10]. Öèì äîêóìåíòîì Óêðà¿íà âçÿëà íà ñåáå çîáîâ’ÿçàííÿ
ñïðèÿòè ì³æíàðîäíîìó ñï³âðîá³òíèöòâó ó ñôåð³ ô³çêóëüòóðè òà ñïîðòó ì³æ äåð-
æàâíèìè îðãàíàìè òà ïðîâ³äíèìè îðãàí³çàö³ÿìè ó ñôåð³ áîðîòüáè ç äîï³íãîì ó
ñïîðò³, çîêðåìà, ç Âñåñâ³òí³ì àíòèäîï³íãîâèì àãåíòñòâîì.

Äîâîë³ âàæëèâèì º ì³æíàðîäíèé ìåìîðàíäóì “Ñïîðò ÿê çàñ³á ñïðèÿííÿ ó
âèõîâàíí³, çäîðîâ’þ, ðîçâèòêó òà ìèðó”, ðàòèô³êîâàíèé íà òåðèòîð³¿ Óêðà¿íè
03.11.2005 [11]. Ì³æíàðîäí³ äîãîâîðè, ðàòèô³êîâàí³ Âåðõîâíîþ Ðàäîþ Óêðà¿íè,
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ìîæóòü áóòè óêëàäåí³ é íà ð³âí³ îêðåìèõ ì³í³ñòåðñòâ ð³çíèõ êðà¿í. Òàê, áóëî
ï³äïèñàíî Óãîäó ì³æ Ì³í³ñòåðñòâîì Óêðà¿íè ó ñïðàâàõ ìîëîä³ ³ ñïîðòó ³ Ñåê-
ðåòàð³àòîì ó ñïðàâàõ ìîëîä³ ïðè Êàá³íåò³ ïðåì’ºð ì³í³ñòðà Óãîðñüêî¿ Ðåñïóáë³êè
“Ïðî ñï³âðîá³òíèöòâî ìîëîä³ ³ ìîëîä³æí³ îáì³íè”. Ó öüîìó ì³æíàðîäíîìó äîêóìåíò³
çàçíà÷àºòüñÿ (ñò. 1), ùî Óêðà¿íà òà Óãîðñüêà Ðåñïóáë³êà ä³éøëè çãîäè ñòîñîâíî
ï³äòðèìàííÿ ð³çíîìàí³òíèõ ôîðì ñï³âïðàö³ é êîíòàêò³â, à òàêîæ îáì³íó øêîëÿðàìè,
ñòóäåíòàìè, ìîëîäèìè ðîá³òíèêàìè, ÷ëåíàìè ìîëîä³æíèõ òîâàðèñòâ ³ îðãàí³çàö³é
[12]. Ðàçîì ç öèì, íàøà äåðæàâà, íà æàëü, ðàòèô³êóâàëà äàëåêî íå âñ³ ì³æíàðîäí³
äîãîâîðè (óãîäè), ÿê³ ñòîñóþòüñÿ ñïîðòó. Çàçíà÷åíà ñèòóàö³ÿ ïîêàçóº ñâ³òó íàøó
íåãîòîâí³ñòü ïîâí³ñòþ ï³äòðèìàòè ñâ³òîâ³ ñòàíäàðòè ðîçâèòêó ñïîðòó, à ç ³íøî-
ãî, – íåãàòèâíî ïîçíà÷àºòüñÿ íà óêðà¿íñüêèõ ñïîðòñìåíàõ, ñòàòóñ ÿêèõ, ç îãëÿäó
íà íåðàòèô³êóâàííÿ â³äïîâ³äíèõ ì³æíàðîäíèõ äîãîâîð³â, ó ðàç³ ÿêùî âîíè áåðóòü
ó÷àñòü ó â³äïîâ³äíèõ ì³æíàðîäíèõ çìàãàííÿõ, âèçíà÷åíî íåíàëåæíèì ÷èíîì.
Ïðèêëàäîì òàêèõ ì³æíàðîäíèõ äîêóìåíò³â ìîæíà íàçâàòè Êîäåêñ ñïîðòèâíî¿
åòèêè Ðàäè ªâðîïè “Ñïðàâåäëèâà ãðà – øëÿõ äî ïåðåìîãè”, ÿêèé áóëî ïðèéíÿòî
íà ð³âí³ Ðàäè ªâðîïè. Öåé äîêóìåíò çàáåçïå÷óº ì³öíó åòè÷íó îñíîâó äëÿ áîðîòüáè
ç íåãàòèâíèìè ïðîÿâàìè ó ñó÷àñíîìó ñóñï³ëüñòâ³, ÿê³ ï³äðèâàþòü òðàäèö³éíó
îñíîâó ñïîðòó, çáóäîâàíó íà ñïðàâåäëèâ³é ãð³, òîâàðèøóâàíí³ ³ äîáðîâ³ëüíîìó
ðóñ³ [13].

Íàéâèùîþ þðèäè÷íîþ ñèëîþ ñåðåä íàö³îíàëüíèõ íîðìàòèâíî-ïðàâîâèõ àêò³â
Óêðà¿íè íàä³ëåíà Êîíñòèòóö³ÿ, ÿêà º îñíîâíèì äîêóìåíòîì äåðæàâè. Íàñòóïíèìè
åëåìåíòàìè â ³ºðàðõ³¿ íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿê³ º äæåðåëàìè öèâ³ëüíî-
ñïîðòèâíîãî ïðàâà, º Öèâ³ëüíèé êîäåêñ Óêðà¿íè òà çàêîíè. Îñòàíí³ íå ìîæóòü
ñóïåðå÷èòè Êîäåêñó òà ïîâèíí³ éîìó â³äïîâ³äàòè. Îñíîâíèì çàêîíîäàâ÷èì àêòîì
ó ñôåð³, ùî ðîçãëÿäàºòüñÿ, º Çàêîí Óêðà¿íè “Ïðî ô³çè÷íó êóëüòóðó ³ ñïîðò” [13],
ÿêèé âèçíà÷àº ïðàâîâ³, ñîö³àëüí³, åêîíîì³÷í³ é îðãàí³çàö³éí³ îñíîâè ô³çè÷íî¿
êóëüòóðè ³ ñïîðòó â Óêðà¿í³, ó÷àñòü äåðæàâíèõ îðãàí³â, ïîñàäîâèõ îñ³á, à òàêîæ
ï³äïðèºìñòâ, óñòàíîâ, îðãàí³çàö³é íåçàëåæíî â³ä ôîðì âëàñíîñò³ ó çì³öíåíí³
çäîðîâ’ÿ ãðîìàäÿí, äîñÿãíåíí³ âèñîêîãî ð³âíÿ ïðàöåçäàòíîñò³ òà äîâãîë³òòÿ çàñîáàìè
ô³çè÷íî¿ êóëüòóðè ³ ñïîðòó.

Çàêîí Óêðà¿íè “Ïðî ï³äòðèìêó îë³ìï³éñüêîãî, ïàðàë³ìï³éñüêîãî ðóõó òà
ñïîðòó âèùèõ äîñÿãíåíü â Óêðà¿í³” [14], ñïðÿìîâàíèé íà ðåãóëþâàííÿ â³äíîñèí,
ïîâ’ÿçàíèõ ³ç ðîçâèòêîì îë³ìï³éñüêîãî òà ïàðàë³ìï³éñüêîãî ðóõó â Óêðà¿í³.

Ó ïîñòàíîâ³ Âåðõîâíî¿ Ðàäè Óêðà¿íè “Ïðî íåäîïóùåííÿ çàêðèòòÿ òà ïåðå-
ïðîô³ëþâàííÿ çàêëàä³â ô³çè÷íî¿ êóëüòóðè ³ ñïîðòó, áàç îë³ìï³éñüêî¿ òà ïàðàë³ì-
ï³éñüêî¿ ï³äãîòîâêè, ô³çêóëüòóðíî-îçäîðîâ÷èõ ³ ñïîðòèâíèõ ñïîðóä, ë³êóâàëüíî-
ô³çêóëüòóðíèõ çàêëàä³â” [15] çàçíà÷åíî îô³ö³éíó äåðæàâíó ïîçèö³þ ùîäî öüîãî
ïèòàííÿ. Ñåðåä àêò³â Ïðåçèäåíòà Óêðà¿íè, ÿê³ ñòîñóþòüñÿ ðåãëàìåíòàö³¿ ñïîðòèâíèõ
â³äíîñèí, ìîæíà íàçâàòè Óêàç Ïðåçèäåíòà Óêðà¿íè “Ïðî Íàö³îíàëüíó äîêòðèíó
ðîçâèòêó ô³çè÷íî¿ êóëüòóðè ³ ñïîðòó” [16].

Âàæëèâèì äæåðåëîì öèâ³ëüíî-ñïîðòèâíîãî ïðàâà º ³ ïðàâîâèé çâè÷àé. Çã³äíî
ç³ ñò. 7 Öèâ³ëüíîãî êîäåêñó Óêðà¿íè, öå ïðàâèëî ïîâåä³íêè, ÿêå íå âñòàíîâëåíå
àêòàìè öèâ³ëüíîãî çàêîíîäàâñòâà, àëå º óñòàëåíèìè ó ïåâí³é ñôåð³ öèâ³ëüíèõ
â³äíîñèí. Ñåðåä îñòàíí³õ ìîæíà âèä³ëèòè òàê³ çâè÷à¿, ÿê âåäåííÿ ÷åñíî¿ ãðè,
çìàãàëüí³ñòü, ð³âí³ñòü. Îäíàê êîìåðö³àë³çàö³ÿ ñïîðòó, à òàêîæ ³íöèäåíòè îñòàíí³õ
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íàéá³ëüøèõ ñïîðòèâíèõ ôîðóì³â íåäâîçíà÷íî äåìîíñòðóþòü, ùî çâè÷àºâå
ðåãóëþâàííÿ íå º äîñêîíàëèì, à çâè÷à¿ ìîæóòü ðîçóì³òèñÿ ³ñòîòíî ïî-ð³çíîìó
[7]. Ç ö³º¿ ïðè÷èíè ïðîâ³äíà ðîëü çàëèøàºòüñÿ çà íîðìàòèâíî-ïðàâîâèìè àêòàìè
òà äîãîâîðîì.

Íàñòóïíèì åëåìåíòîì ó ñèñòåì³ äæåðåë ïðàâà º íîðìàòèâíî-ïðàâîâèé äîãîâ³ð,
ï³ä ÿêèì ðîçóì³þòü äîáðîâ³ëüíó çãîäó äâîõ ³ á³ëüøå ñòîð³í, ÿêà ì³ñòèòü íîðìè
ïðàâà [5]. Çã³äíî ç³ ñò. 627 Öèâ³ëüíîãî êîäåêñó, ñòîðîíè º â³ëüíèìè â óêëàäåíí³
äîãîâîðó, âèáîð³ êîíòðàãåíòà òà âèçíà÷åíí³ óìîâ äîãîâîðó ç óðàõóâàííÿì âèìîã
Êîäåêñó. Íàïðèêëàä, ñïîðòñìåíè óêëàäàþòü ñïîðòèâí³ êîíòðàêòè ç³ ñïîðòèâíèìè
êëóáàìè. Ñïîðòèâíèé êîíòðàêò – öå îñîáëèâà óãîäà, îñê³ëüêè éîãî óìîâè íå
ï³äïàäàþòü ï³ä ðåãóëþâàííÿ òðóäîâèõ ïðàâîâ³äíîñèí, à ïåðåïë³òàþòüñÿ ç ïðèðîäîþ
öèâ³ëüíî-ïðàâîâèõ óãîä. Íåîáõ³äí³ñòü éîãî óêëàäåííÿ ó ðàç³ âèíèêíåííÿ â³äíîñèí
ì³æ ñïîðòñìåíîì òà êëóáîì º îáîâ’ÿçêîâîþ, îñê³ëüêè êîíòðàêò ïåðåâîäèòü öåé
îñîáëèâèé âèä â³äíîñèí ó ïðàâîâå ïîëå.

Äî äæåðåë ïðàâà â³äíîñÿòü ñóäîâèé ïðåöåäåíò – äæåðåëî ïðàâà, ùî âèðàæåíå
â îá’ºêòèâíîìó ð³øåíí³ îðãàíó äåðæàâè, ì³ñòèòü þðèäè÷íå ïîëîæåííÿ àáî äàº
òëóìà÷åííÿ ñï³ðíîãî ïèòàííÿ, ÷è âèð³øóº â ïåâíîìó ðîçóì³íí³ íå ïåðåäáà÷åíå â
çàêîí³ ïèòàííÿ, ÿêîìó íàäàºòüñÿ ôîðìàëüíà îáîâ’ÿçêîâ³ñòü ïðè âèð³øåíí³ âñ³õ
íàñòóïíèõ àíàëîã³÷íèõ ñïðàâ [8, c. 157]. Ð³øåííÿ ªâðîïåéñüêîãî Ñóäó ç ïðàâ
ëþäèíè º îáîâ’ÿçêîâèìè äëÿ êðà¿í, ÿê³ ðàòèô³êóâàëè ªâðîïåéñüêó Êîíâåíö³þ ç
ïðàâ ëþäèíè é îñíîâíèõ ñâîáîä. Òàêîæ ó ñïîðòèâíèõ ïðàâîâ³äíîñèíàõ ðîëü
Ñïîðòèâíîãî àðá³òðàæíîãî ñóäó â Ëîçàíí³ (Øâåéöàð³ÿ) º êëþ÷îâîþ äëÿ Óêðà¿íè
[17]. Íàïðèêëàä, óêðà¿íñüêîþ ñïðàâîþ, ÿêà ðîçãëÿäàëàñÿ Ñïîðòèâíèì àðá³òðàæíèì
ñóäîì ó ì³ñò³ Ëîçàííà, áóâ ñï³ð ì³æ ôóòáîëüíèìè êëóáàìè “Øàõòàð” òà “Áîðèñôåí”
ùîäî â³äøêîäóâàííÿ ó ñóì³ 250 òèñÿ÷ äîëàð³â ÑØÀ çà ôóòáîë³ñòà Îëåãà
Êàðàìóøêó.

Îòæå, ä³ÿëüí³ñòü ó ãàëóç³ ô³çè÷íî¿ êóëüòóðè ³ ñïîðòó º îäí³ºþ ç òèõ ñôåð,
ó ÿê³é çíàõîäèòü ïðîÿâ ïðèâàòíèé òà ïóáë³÷íèé ³íòåðåñ, âèêëèêàíèé ïîòðåáàìè
ðîçâèòêó óñüîãî ñóñï³ëüñòâà. Âèêëàäåíå äîâîë³ ÿñêðàâî äåìîíñòðóº, ùî öèâ³ëüíî-
ñïîðòèâíå ïðàâî ìàº âëàñíó äæåðåëüíó áàçó, à öå äîäàòêîâèé àðãóìåíò äëÿ
ìîæëèâîñò³ â³äíåñåííÿ éîãî äî ï³äãàëóç³ öèâ³ëüíîãî ïðàâà Óêðà¿íè. Ñèñòåìàòèçàö³ÿ
öèâ³ëüíî-ñïîðòèâíîãî ïðàâà ìàº çä³éñíþâàòèñÿ øëÿõîì êîäèô³êàö³¿, âèêëèêàíî¿
íàÿâí³ñòþ çíà÷íî¿ ê³ëüêîñò³ éîãî äæåðåë. Öå ìàº ñïðèÿòè óñóíåííþ êîë³ç³é, ÿê³
íèí³ ìàþòü ì³ñöå ó íîðìàòèâíèõ àêòàõ ³ç ïèòàíü ô³çè÷íî¿ êóëüòóðè òà ñïîðòó;
óí³ô³êóâàòè íîðìè íàö³îíàëüíîãî ñïîðòèâíîãî ïðàâà çà ì³æíàðîäíèìè ñòàíäàðòàìè;
óäîñêîíàëèòè ïðàâîâèé ñòàòóñ ïðîôåñ³éíèõ ñïîðòñìåí³â; àêòèâ³çóâàòè íàóêîâ³
äîñë³äæåííÿ ó ñôåð³ ïðèâàòíîïðàâîâîãî ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí, ÿê³
âèíèêàþòü ó ñôåð³ ô³çêóëüòóðè òà ñïîðòó.
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CIVIL AND SPORTS LAW
AS A SUB-BRANCH OF UKRAINIAN CIVIL LAW

The article is devoted to topical issues of reforming civil law as a branch of law
and including in its structure such a sub-branch as sports law.

The introduction of a new legal entity into the system of civil law of Ukraine
– sports law, which regulates the activities of subjects of private law relations in the
field of rules and regulations, is substantiated. They determine the legal status and
ensure the protection of the interests of individuals on the basis of legal equality, the
absence of their own powers between the subjects.

For modern society, sports played an important part in its development. This
requires legal regulation of disputes, systematization of sources of sports law, which
should harmonize the whole array of regulations in the field of physical culture and
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sports. Similarly, it would allow the development of curricula to train future specialists
in this field and the creation of sports courts in our country.

The dominant place in the public life of the state and in particular in sports
belongs to human health (this is enshrined in Article 3 of the Constitution of
Ukraine). It is recognized as the highest social value in the state. Significant funding
in this area leads to the creation and systematization of the system of legal norms
governing sports relations. In particular, among the issues that need to be resolved by
law are the regulation of the legal status of the athlete, the procedure of sports
arbitration, the features of protection of the rights and interests of the subjects of
sports relations. To do this, first of all, it is necessary to determine the legal sources
of civil sports law.

The branch of civil sports law, acting as an integral part of civil law, is a sub-
branch of Ukrainian law that regulates relations between participants in civil sports
relations: individuals and legal entities, the state, local communities, foreign states
and other public law entities in the field of physical culture and sports.

Civil sports law has its own sources of law. This is the basis for its inclusion in
the structure of civil law of Ukraine.

Systematization of civil sports law should be carried out by codification. This is
due to the presence of a large number of sources of sports law. It will also help to
eliminate the gaps and contradictions that currently exist in the regulations governing
the relationship between physical culture and sports. Sports law will meet international
(European) standards; the legal status of professional athletes will become more
protected; intensified research in the field of private law regulation of public relations
that arise in the field of physical culture and sports; a competitive Olympic reserve
will be formed; additional opportunities will be created to involve the general public,
especially minors, in physical education and sports.

Keywords: civil law, sports law, sports, sources of sports law, norms of law,
precedent, legal custom.

Îòðèìàíî 17.06.2022


