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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ çì³ñòó íàãëÿäîâî¿ ïðîáàö³¿ â Óêðà¿í³. Àâòîðè
âèð³øèëè ïðîàíàë³çóâàòè íîðìàòèâíî-ïðàâîâó áàçó ïðîáëåìàòèêè, îêðåñëèòè
îñíîâí³ äîêòðèíàëüí³ ïîëîæåííÿ â³ò÷èçíÿíî¿ òà çàðóá³æíî¿ íàóêîâî¿ ë³òåðàòóðè,
ïðîâåñòè ïîð³âíÿëüíî-ïðàâîâèé àíàë³ç, îá’ºäíàòè ¿õ çà ñï³ëüíèìè îçíàêàìè òà
âèîêðåìèòè â³äì³íí³, âèçíà÷èòè îñîáëèâîñò³ ñï³ââ³äíîøåííÿ ì³æ ñîáîþ òà íàäàòè
íàóêîâî îá´ðóíòîâàí³ âèñíîâêè.

Êëþ÷îâ³ ñëîâà: íàãëÿäîâà ïðîáàö³ÿ; çì³ñò; íàóêîâ³ ï³äõîäè; ïðîáàö³ÿ â
Óêðà¿í³.

²íñòèòóò ïðîáàö³¿ º â³äíîñíî íîâèì ÿâèùåì ó êðèì³íàëüíîìó ïðàâ³ Óêðà¿íè.
² õî÷à ôóíäàìåíò éîãî ðåàë³çàö³¿ çàêëàäåíèé ùå ó 2002 ðîö³, ñó÷àñíèé åòàï ñòà-
íîâëåííÿ ðîçïî÷àâñÿ ëèøå ç ïðèéíÿòòÿì ïðîô³ëüíîãî çàêîíîäàâ÷îãî àêòà ó 2015
ðîö³. Ïðîòå çíà÷íà ÷àñòèíà ïèòàíü òåîðåòè÷íîãî òà ïðàêòè÷íîãî õàðàêòåðó çàëè-
øèëèñü íåäîñë³äæåíèìè. Îäíèì ³ç òàêèõ ïèòàíü º çì³ñò íàãëÿäîâî¿ ïðîáàö³¿.
Íàóêîâà äèñêóñ³ÿ ó ìåæàõ çàçíà÷åíî¿ ïðîáëåìàòèêè ìàº òåîðåòè÷íèé õàðàêòåð,
àëå, áåççàïåðå÷íî, âïëèâàº íà ïðàâîçàñòîñóâàííÿ òà º àêòóàëüíîþ ç îãëÿäó íà
çðîñòàþ÷ó ðîëü ïðîáàö³¿ ó êðèì³íàëüíîìó ïðàâ³ Óêðà¿íè. Çà îñòàíí³ ðîêè äîñë³ä-
æåííþ îêðåìèõ àñïåêò³â ïðîáëåìàòèêè ïðèñâÿòèëè ñâî¿ ïðàö³ Ê.À. Àâòóõîâ,
ª.Þ. Áàðàø, Î.Â. Áåöà, Î.Â. Ãàëüöîâà, Ò.À. Äåíèñîâà, Â.Ì. Äðüîì³í, Â.Î. Íàâðîöü-
êèé, Ì.Ñ. Ïóçèðüîâ, À. Õ. Ñòåïàíþê, Ä.Â. ßãóíîâ, ².Ñ. ßêîâåöü òà ³í.

Íà ñüîãîäí³ ñëóæáà ïðîáàö³¿ º íàäçâè÷àéíî âàæëèâîþ âèïðàâíîþ àãåíö³ºþ,
îñíîâîþ ñèñòåìè êðèì³íàëüíî¿ þñòèö³¿, ÿêà óñóíóëà â’ÿçíèöþ ç öåíòðàëüíîãî
ì³ñöÿ. ¯¿ îñíîâíèìè ïåðåâàãàìè º â³äíîñíî íèçüê³ âèòðàòè, ìîæëèâîñò³ á³ëüø
ãíó÷êî¿, åôåêòèâíî¿ òà ðåçóëüòàòèâíî¿ ðåàá³ë³òàö³¿ çëî÷èíö³â òà çíèæåííÿ ðèçèê³â
ðåöèäèâíèõ çëî÷èí³â [1, ñ. 146]. Ìåòà ³íñòèòóòó ïðîáàö³¿ – ïîêàÿííÿ, âèïðàâëåííÿ
òà ðåñîö³àë³çàö³ÿ çàñóäæåíîãî. Ç öüîãî ïðèâîäó Ì.Î. Ìàðøóáà ñëóøíî çàçíà÷àº,
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ùî ïîÿâà ³íñòèòóòó ïðîáàö³¿ º â³ääçåðêàëåííÿì íåñïðîìîæíîñò³ â’ÿçíèö³ ïîâåðíóòè
çëî÷èíö³â äî ñóñï³ëüñòâà ÿê ïîâíîïðàâíèõ ÷ëåí³â [2, ñ. 205; 3, ñ. 117]. Òàêà ïîçèö³ÿ
êîðåëþºòüñÿ ³ ç³ ñòàòèñòè÷íèìè ïîêàçíèêàìè ðîçâèòêó ñèñòåìè ïðîáàö³¿ â Óêðà¿í³.
Ñòàíîì íà 01 ñ³÷íÿ 2022 ðîêó ó Äåðæàâí³é óñòàíîâ³ “Öåíòð ïðîáàö³¿” â³äçâ³òóâàëè,
ùî ó 2020 ðîö³ çàãàëüíà ê³ëüê³ñòü çàñóäæåíèõ äî ïîêàðàíü, íå ïîâ’ÿçàíèõ ³ç
ïîçáàâëåííÿì âîë³, òà îñ³á, äî ÿêèõ çàñòîñîâàíî àäì³í³ñòðàòèâíå ñòÿãíåííÿ, ñòàíî-
âèëà 63 249 îñ³á. Ïðè öüîìó çà 2021 ð³ê òàê³ ïîêàçíèêè çðîñëè ìàéæå íà 5 000 ³
ñòàíîâèëè âæå 67 864 îñîáè [4].

Áåçóìîâíî, ñòâîðåííÿ ñèñòåìè ïðîáàö³¿ â³äáóâàëîñÿ ç óðàõóâàííÿì âèâ÷åííÿ
ïîçèòèâíîãî äîñâ³äó çàðóá³æíèõ êðà¿í, à òàêîæ ³ç âèçíà÷åííÿì ïåðåë³êó ôóíêö³é,
ÿê³ ðåàëüíî ìîæóòü ìàòè ì³ñöå ó ñîö³àëüíî-åêîíîì³÷íèõ óìîâàõ Óêðà¿íè [5,
ñ. 15]. Ôîðìóâàííÿ êîíöåïö³¿ ñó÷àñíîãî áà÷åííÿ êðèì³íàëüíî-âèêîíàâ÷î¿ ñèñòåìè
òà ñëóæáè ïðîáàö³¿ çàâåðøèëîñÿ óñòàëåííÿì ïðîöåñó ãóìàí³çàö³¿ òà ðåôîðìóâàííÿ
ñèñòåìè âèêîíàííÿ ïîêàðàíü, çàïî÷àòêîâàíîãî äåðæàâîþ, ³ç ïåðåîð³ºíòàö³ºþ ¿¿
ä³ÿëüíîñò³ ç êàðàëüíî¿ íà ðåñîö³àë³çàö³éíó òà ïðîáàö³éíó [6, ñ. 20].

Ïðîáàö³ÿ â ö³ëîìó ³ íàãëÿäîâà ïðîáàö³ÿ çîêðåìà ó ¿õ çàãàëüíîñâ³òîâîìó òà
âíóòð³øíüî óêðà¿íñüêîìó ðîçóì³íí³ äåùî â³äð³çíÿþòüñÿ. ªäèíèì º ðîçóì³ííÿ,
ùî â îñíîâ³ íàãëÿäó ëåæèòü ìîí³òîðèíã ³íäèâ³äóàëüíî¿ àêòèâíîñò³ çàñóäæåíîãî
[7, c. 608–612]. Ïîçà öèì àáî íà äîïîâíåííÿ, íà æàëü, ºäèíîãî ï³äõîäó íåìàº íå
ëèøå ñåðåä íàóêîâö³â Óêðà¿íè, à é ñâ³òó [8, c. 409].

Äëÿ äåòàë³çàö³¿ ïðîáëåìàòèêè íàñàìïåðåä íåîáõ³äíî çâåðíóòèñü äî çàãàëüíî-
ñâ³òîâî¿ ïðàêòèêè òà ì³æíàðîäíèõ íîðìàòèâíî-ïðàâîâèõ àêò³â. Â³äïîâ³äíî äî
ñò. ñò. 53, 55 Ïðàâèë Ðàäè ªâðîïè “Ïðî ïðîáàö³þ”, ñëóæáà ïðîáàö³¿ ìîæå
çä³éñíþâàòè íàãëÿä äî, ï³ä ÷àñ àáî ï³ñëÿ ñóäîâîãî ðîçãëÿäó. Éîãî âàðòî ðîçãëÿäàòè
íå ëèøå â ÿêîñò³ êîíòðîëüíî¿ ôóíêö³¿, à é ÿê çàñ³á êîíñóëüòóâàííÿ ïðàâîïîðóø-
íèê³â, íàäàííÿ ¿ì äîïîìîãè àáî ñòâîðåííÿ ìîòèâàö³¿. Çà ìîæëèâîñò³ íàãëÿä íåîá-
õ³äíî ïîºäíóâàòè ç ³íøèìè çàõîäàìè âèõîâíîãî õàðàêòåðó, ÿê³ ìîæóòü çä³éñíþâà-
òèñÿ ñëóæáîþ ïðîáàö³¿ àáî ³íøèìè â³äîìñòâàìè, íàïðèêëàä, íàâ÷àííÿ, ïðîôåñ³éíà
ï³äãîòîâêà, ïðàöåâëàøòóâàííÿ ³ ë³êóâàííÿ [9].

Ç íàâåäåíîãî ìîæíà çðîáèòè òàê³ âèñíîâêè: 1) íàãëÿäîâà ïðîáàö³ÿ ìîæå çà-
ñòîñîâóâàòèñÿ äî ïðèçíà÷åííÿ âèðîêó ñóäó òà ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó; 2) íàÿâí³ñòü
êîíòðîëüíî¿ ôóíêö³¿ ó ïðîáàö³¿ ìîæíà ââàæàòè çàãàëüíèì êîíñåíñóñîì; 3) îêð³ì
êîíòðîëþ, ïðîáàö³ÿ âêëþ÷àº çàõîäè ç êîíñóëüòóâàííÿ, äîïîìîãè, ìîòèâàö³¿ ïðàâî-
ïîðóøíèê³â; 4) çàõîäè âèõîâíîãî õàðàêòåðó íå íàëåæàòü äî íàãëÿäîâî¿ ïðîáàö³¿,
àëå ò³ñíî ïîºäíàí³ ³ çàñòîñîâóþòüñÿ êîìïëåêñíî.

Âëàñíå áà÷åííÿ ç öüîãî ïðèâîäó çàïðîïîíóâàâ Ê.Á. Êëîêàðñ (Klockars). Íà
éîãî äóìêó, ñóòí³ñòü ï³äõîä³â äî ðîçóì³ííÿ çì³ñòó íàãëÿäîâî¿ ïðîáàö³¿ ìîæíà
íàî÷íî â³äîáðàçèòè ó ÷îòèðüîõ ï³äõîäàõ ïðàö³âíèêà äî ñâîº¿ ðîë³: 1) àêöåíò íà
äîòðèìàíí³ âñòàíîâëåíèõ îáìåæóâàëüíèõ çàõîä³â (ìîí³òîðèíãó òà ñïîñòåðåæåííÿ)
³ îð³ºíòàö³ÿ íà áåçïåêó ñóñï³ëüñòâà; 2) â³äñóòí³ñòü ³íòåðåñó äî ðåçóëüòàò³â, áåç³í³-
ö³àòèâíå âèêîíàííÿ ïîñòàâëåíèõ çàâäàíü ³ äîòðèìàííÿ âèçíà÷åíèõ ïðàâèë; 3) àê-
öåíò íà äîïîìîç³ ïðàâîïîðóøíèêàì, ¿õ ðåàá³ë³òàö³¿; 4) ïîºäíàííÿ ìîí³òîðèíãó òà
êîíñóëüòóâàííÿ, çà ÿêîãî ïîºäíóºòüñÿ ñïðèÿííÿ áåçïåö³ ñóñï³ëüñòâà òà ï³äòðèìêà
çàñóäæåíîãî íà øëÿõó äî êðàùîãî æèòòÿ [10, ñ. 550–556]. Äîñë³äæåííÿ Êëîêàðñà
áóëè ïðîâåäåí³ á³ëüø í³æ 40 ðîê³â òîìó, àëå âñå ùå º àêòóàëüíèìè. Íàïðèêëàä,



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2022.2(56) Issue 2(56) 2022

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(56) 2022  http://naukaipravoohorona.com/

© Denysov Serhii, Svirin Mykola, Zaika Dmytro, 2022
DOI (Article): https: //doi.org/10.36486/np.2022.2(56)

168

íàãëÿäîâà ïðîáàö³ÿ ïåðøîãî òà ÷åòâåðòîãî òèï³â ïðèòàìàííà äëÿ ïðàâîâî¿ ñèñòåìè
ÑØÀ [11, ñ. 6, 12, ñ. 257]. Äëÿ Óêðà¿íè á³ëüø òèïîâèìè º ïåðøèé òà äðóãèé òèïè
ç îð³ºíòàö³ºþ íà ïåðåõ³ä äî ÷åòâåðòîãî.

Á³ëüøå òîãî, ó íàóêîâ³é ë³òåðàòóð³ çàçíà÷àºòüñÿ, ùî íàãëÿäó, êð³ì êîíòðîëþ,
ìîí³òîðèíãó òà êàðè, ìîæóòü áóòè ïðèòàìàíí³ äîäàòêîâ³ çàõîäè, ñïðÿìîâàí³ íà
âèêîíàííÿ âèðîêó ñóäó, çàáåçïå÷åííÿ ãðîìàäñüêîãî çàõèñòó òà çìåíøåííÿ ïîâòîðíèõ
ïðàâîïîðóøåíü [8, c. 409]. Í. Êð³ñò³ âêàçóâàâ, ùî íà ÷àñ, êîëè çàñóäæåíèé çíàõî-
äèòüñÿ ï³ä íàãëÿäîì ïðàö³âíèê³â ñëóæáè ïðîáàö³¿, íà íüîãî, ñåðåä ³íøîãî, ïîêëà-
äàþòüñÿ çîáîâ’ÿçàííÿ ç â³äøêîäóâàííÿ àáî ðåïàðàö³¿ çáèòê³â, çàâäàíèõ êðèì³íàëü-
íèì ïðàâîïîðóøåííÿì [13, c. 117].

Ç ìåòîþ äîñë³äæåííÿ ïðàêòè÷íîãî áîêó ïèòàííÿ ². Äóðíåñêó (Durnescu),
Ë. Êåííåô³ê (Kennefick), ². Ñó÷³÷ (Sucic) òà Ð. Ãëàâàê Òêàë³÷ (Glavak Tkalic)
ïðîâåëè îïèòóâàííÿ ñåðåä çàñóäæåíèõ ó êðà¿íàõ ªâðîïè. Ïîïðè âêàçàí³ âèùå
åëåìåíòè íàãëÿäîâî¿ ïðîáàö³¿, íà äóìêó ñàìèõ çàñóäæåíèõ, âîíà íàïîëîâèíó
ñêëàäàºòüñÿ ³ç çàõîä³â êàðàëüíîãî õàðàêòåðó. Ïðè öüîìó ðåñïîíäåíòè ç ²ñïàí³¿ ³
Ëèòâè çàçíà÷àþòü, ùî ïåðåâàæàº ñàìå êàðà, ç Àíãë³¿ òà Ñåðá³¿ – ðåàá³ë³òàö³ÿ [14,
ñ. 14–15]. Õî÷à, íà äóìêó Þ.À. Ïîíîìàðåíêà, ïðàâîîáìåæóâàëüíèé çì³ñò öüîãî
çàõîäó, à ùå á³ëüøå – éîãî êàðàëüíà ìåòà, íå º ÿñêðàâî âèðàæåíèìè [15, ñ. 192].

Íà ðîçá³æíîñò³ ç ì³æíàðîäíèì çàêîíîäàâñòâîì çâåðòàº óâàãó ³ À.Õ. Ñòåïàíþê.
Íà äóìêó àâòîðà, â³äïîâ³äíî äî ñò. 55 Ïðàâèë Ðàäè ªâðîïè “Ïðî ïðîáàö³þ”
ïðîáàö³ÿ âêëþ÷àº â ñåáå íàãëÿä, êåð³âíèöòâî ³ äîïîìîãó, ñïðÿìîâàí³ íà ñîö³àëüíó
ðå³íòåãðàö³þ ïðàâîïîðóøíèêà, ñïðèÿííÿ ñóñï³ëüí³é áåçïåö³. Ïðîòå ó òàêîìó
ðîçóì³íí³ âèõîäèòü, ùî ïðîáàö³ÿ íå º âèêîíàííÿì ðåàëüíèõ ïîêàðàíü, ïåðåäáà÷åíèõ
êðèì³íàëüíèì çàêîíîäàâñòâîì [16, ñ. 54–55; 9].

Óêðà¿íñüêèé âàð³àíò âèçíà÷åííÿ íàãëÿäîâî¿ ïðîáàö³¿ çàêð³ïëåíî ó Çàêîí³
Óêðà¿íè “Ïðî ïðîáàö³þ”, â³äïîâ³äíî äî ñò. 10 ÿêîãî, íàãëÿäîâà ïðîáàö³ÿ – öå
çä³éñíåííÿ íàãëÿäîâèõ òà ñîö³àëüíî-âèõîâíèõ çàõîä³â ùîäî çàñóäæåíèõ äî ïîêàðàíü
ó âèä³ ïîçáàâëåííÿ ïðàâà îá³éìàòè ïåâí³ ïîñàäè àáî çàéìàòèñÿ ïåâíîþ ä³ÿëüí³ñòþ,
ãðîìàäñüêèõ ðîá³ò, âèïðàâíèõ ðîá³ò, îñ³á, ÿêèì ïîêàðàííÿ ó âèä³ îáìåæåííÿ âîë³
àáî ïîçáàâëåííÿ âîë³ íà ïåâíèé ñòðîê çàì³íåíî ïîêàðàííÿì ó âèä³ ãðîìàäñüêèõ
ðîá³ò àáî âèïðàâíèõ ðîá³ò, îñ³á, çâ³ëüíåíèõ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáó-
âàííÿì, çâ³ëüíåíèõ â³ä â³äáóâàííÿ ïîêàðàííÿ âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü
ä³òåé â³êîì äî òðüîõ ðîê³â, à òàêîæ íàïðàâëåííÿ çàñóäæåíèõ äî îáìåæåííÿ âîë³
äëÿ â³äáóâàííÿ ïîêàðàííÿ äî âèïðàâíèõ öåíòð³â [18], à òàêîæ â îêðåìèõ äîâ³äêîâèõ
þðèäè÷íèõ äæåðåëàõ [17, ñ. 346–347].

Ä³éñíî, ì³æíàðîäí³ ñòàíäàðòè âèçíà÷àþòü íàãëÿäîâó ïðîáàö³þ äåùî â³äì³ííî
â³ä óêðà¿íñüêîãî çàêîíîäàâñòâà [19, ñ. 49].

Òàê, ç³ çì³ñòó â³ò÷èçíÿíî¿ çàêîíîäàâ÷î¿ íîðìè âáà÷àºòüñÿ, ùî ïîïðè ºâðîïåéñü-
êå áà÷åííÿ, íàö³îíàëüí³ íàãëÿäîâ³ çàõîäè çàñòîñîâóþòüñÿ ëèøå ï³ñëÿ âèðîêó
ñóäó. Õî÷à, ÿê çàçíà÷àº äèðåêòîð ÄÓ “Öåíòð ïðîáàö³¿” Î.Á. ßí÷óê, ñàìå íàãëÿäîâà
ïðîáàö³ÿ îõîïëþº íàéá³ëüøó ê³ëüê³ñòü ëþäåé òà íàéá³ëüø òðèâàëèé ïðîì³æîê
÷àñó [20, ñ. 17].

Ó÷åí³ âêàçóþòü íà ³ñíóâàííÿ ïåí³òåíö³àðíîãî åêñïàíñ³îí³çìó â îñòàíí³ äåñÿòè-
ë³òòÿ, çà ÿêîãî ê³ëüê³ñòü êë³ºíò³â ïðîáàö³¿ ïîñò³éíî çðîñòàº äî òàêî¿ ì³ðè, ùî ó
äåÿêèõ êðà¿íàõ çíà÷íî ïåðåâàæàº ê³ëüê³ñòü óâ’ÿçíåíèõ. Íþàíñ ö³º¿ òåíäåíö³¿
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ïîëÿãàº ó “ïàðàäîêñ³ âèïðîáóâàëüíîãî òåðì³íó”, çà ÿêîãî óìîâíå çàñóäæåííÿ (ó
êîíòåêñò³ ÑØÀ) ä³º, ç îäíîãî áîêó, ÿê àëüòåðíàòèâà óâ’ÿçíåííþ, à ç ³íøîãî, – ÿê
ðîçøèðþâà÷ ìåðåæ³ êðèì³íàëüíîãî ïðàâîñóääÿ, çàëåæíî â³ä óìîâ, ÷àñó ³ ì³ñöÿ.
ßê çàçíà÷àþòü ². Äóðíåñêó, Ë. Êåííåô³ê, ². Ñó÷³÷ òà Ð. Ãëàâàê Òêàë³÷, ðîçøèðåííÿ
íàãëÿäó ÿê çàñîáó êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó áåçïîñåðåäíüî íåãàòèâíî
âïëèâàº íà ê³ëüê³ñòü ³ “òèï” ïðàâîïîðóøíèê³â, ÿê³ ïåðåáóâàþòü ï³ä íàãëÿäîì [14,
ñ. 10].

Ïðîáëåìà ñòâîðåííÿ íàö³îíàëüíî¿ ìîäåë³ ïðîáàö³¿ º îäí³ºþ ç íàéá³ëüø
àêòóàëüíèõ òåì ñó÷àñíî¿ óêðà¿íñüêî¿ ïðàâîâî¿ íàóêè. Â³äñóòí³ñòü â Óêðà¿í³ öüîãî
ñòàíäàðòíîãî, ìîæíà ñêàçàòè, òèïîâîãî åëåìåíòà, áåç ÿêîãî íåìîæëèâî óÿâèòè
áóäü-ÿêó ñó÷àñíó íàö³îíàëüíó ñèñòåìó þñòèö³¿, íå ìîæå íå ïðèâåðòàòè óâàãó íàó-
êîâö³â òà ïðàêòèê³â. Ó ñó÷àñíèõ êðà¿íàõ ñëóæáà ïðîáàö³¿ çàëèøàºòüñÿ íàäçâè÷àéíî
âàæëèâîþ âèïðàâíîþ àãåíö³ºþ, öåíòðîì ñèñòåìè þñòèö³¿ [2, c. 205].

ßê ñëóøíî çàçíà÷àº Þ.À. Ïîíîìàðåíêî, ÷è íå êîæåí óêðà¿íñüêèé êðèì³íàë³ñò,
êðèì³íîëîã ÷è ïåí³òåíö³àðèñò, áåðó÷èñü äî äîñë³äæåííÿ ïðîáàö³¿, íåîäì³ííî â³äçíà-
÷àº áàãàòîçíà÷í³ñòü ¿¿ ïîíÿòòÿ [15, c. 195]. Âàæëèâó ðîëü ó öüîìó â³ä³ãðàº ³ ïëó-
òàíèíà ÷åðåç íå çîâñ³ì ïðàâèëüíèé ïåðåêëàä áàçîâèõ ïîíÿòü [21, c. 154].

Ç öüîãî ïðèâîäó Ì.². Õàâðîíþê òà Ò.À. Äåíèñîâà â³äíîñÿòü ïðîáàö³þ äî
çàõîä³â êðèì³íàëüíî-ïðàâîâîãî âïëèâó, à íà äóìêó Â.Ì. Äðüîì³íà, ïðîáàö³ÿ ìî-
æå áóòè ïðåäñòàâëåíà ÿê îêðåìèé âèä ïîêàðàííÿ [22, ñ. 6–7; 23, ñ. 26; 24, ñ. 375].

Î.Â. Áåöà ³ Á.Ì. Òåëåôàíêî âêàçóþòü, ùî òåðì³í “ïðîáàö³ÿ” ìîæå âæèâàòèñÿ
ó òàêèõ çíà÷åííÿõ:

1) êîíöåïö³ÿ ñîö³àëüíî¿ ðîáîòè ç ïðàâîïîðóøíèêàìè;
2) ³ºðàðõ³÷íà îðãàí³çàö³éíà ñòðóêòóðà;
3) îðãàí äåðæàâíî¿ âëàäè;
4) ð³çíîâèä ïîêàðàííÿ, íå ïîâ’ÿçàíîãî ç ïîçáàâëåííÿì âîë³ íà ïåâíèé ñòðîê,

³ âîäíî÷àñ ÿê óìîâíå çâ³ëüíåííÿ â³ä êðèì³íàëüíîãî ïîêàðàííÿ ç âèïðîáóâàííÿì [25,
ñ. 297; 26, ñ. 134].

Îòæå, ó ðîçóì³íí³ àâòîð³â, ïðîáàö³ÿ çíàõîäèòüñÿ ïîçà ïîë³ö³ºþ òà óñòàíîâîþ
âèêîíàííÿ ïîêàðàííÿ, ³ º âèïðîáóâàííÿì îñîáè, ÿêà â÷èíèëà çëî÷èí, óìîâíèì
çàñóäæåííÿì ³ â³äñòðî÷êîþ â³ä âèêîíàííÿ âèðîêó ñóäó (ïîçèö³ÿ, ùî çá³ãàºòüñÿ ç
ïîãëÿäàìè Í. Êð³ñò³, íàâåäåíèìè âèùå). Íàãîëîøóºòüñÿ, ùî îñíîâíà ñóòí³ñòü
ïðîáàö³¿ ïîëÿãàº â òîìó, ùî íàä çàñóäæåíèì óñòàíîâëþºòüñÿ íàãëÿä áåç ³çîëÿö³¿
éîãî â³ä ñóñï³ëüñòâà, ïðîòå ç ïîêëàäàííÿì íà íüîãî ïåâíèõ çîáîâ’ÿçàíü òà îáìåæåíü.
Ãîëîâíîþ æ ìåòîþ ïðîáàö³¿ º çàõèñò ñóñï³ëüñòâà, çàïîá³ãàííÿ ïîâòîðíèì çëî÷èíàì,
ñïðèÿííÿ ðå³íòåãðàö³¿ ïðàâîïîðóøíèêà â ñîö³àëüíå æèòòÿ [25, ñ. 297; 26, ñ. 134].

Çâàæàþ÷è íà òàêó äóìêó, ìîæíà ñòâåðäæóâàòè ³ ïðî ³ñíóâàííÿ ïîñòïåí³òåí-
ö³àðíî¿ ïðîáàö³¿, ðîçâèòîê ÿêî¿ ââàæàºòüñÿ îäíèì ³ç ïåðñïåêòèâíèõ íàïðÿì³â
óäîñêîíàëåííÿ ïåí³òåíö³àðíî¿ ñèñòåìè [27, ñ. 201–202; 9].

Ó ö³ëîìó, ÿê ñëóøíî â³äçíà÷àþòü Þ.Â. Áàóë³í ³ Â.ß. Òàö³é, íàóêîâöÿì ùå
ñë³ä âèçíà÷èòè þðèäè÷íó ïðèðîäó ïðîáàö³éíèõ çàõîä³â: ÷è º âîíè îêðåìèì âèäîì
ïîêàðàííÿ, íàïðèêëàä, ïðîáàö³éíèé íàãëÿä, ÷è öå ñóêóïí³ñòü íàãëÿäîâèõ, êîíòðîëü-
íèõ òà äîïîì³æíèõ çàõîä³â, ÿê³ çàñòîñîâóþòüñÿ äî îñ³á, çâ³ëüíåíèõ â³ä ïîêàðàííÿ,
ç ìåòîþ ³íòåãðàö³¿ ¿õ ó ñóñï³ëüñòâî [28, ñ. 28].
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Òàê, ïîë³ñåì³ÿ ïðîáàö³¿ â íàóêîâ³é ë³òåðàòóð³ çíàéøëà ñâîº â³äîáðàæåííÿ ³
â Êîíöåïö³¿ ðåôîðìóâàííÿ êðèì³íàëüíî¿ þñòèö³¿ Óêðà¿íè, ÿêîþ âïåðøå ó íàø³é
ïðàâîâ³é ñèñòåì³ áóëî ïåðåäáà÷åíî çàïðîâàäæåííÿ ïðîáàö³¿ ³ ïðè öüîìó â³äçíà÷à-
ëîñÿ, ùî ÿê ³íñòèòóò ïðàâà ³íîçåìíèõ äåðæàâ ïðîáàö³ÿ âèêîðèñòîâóºòüñÿ ó äâîõ
çíà÷åííÿõ: 1) ÿê âèä ïîêàðàííÿ; 2) ÿê ñïåö³àëüíà ñëóæáà, ùî çä³éñíþº ñâîþ
ä³ÿëüí³ñòü ó äâîõ ãîëîâíèõ íàïðÿìàõ: à) âèêîíàííÿ â³äïîâ³äíîãî âèäó ïîêàðàííÿ;
á) çàáåçïå÷åííÿ ñóäó ³íôîðìàö³ºþ ïðî ñîö³àëüíó õàðàêòåðèñòèêó îñîáè, ÿêà îáâè-
íóâà÷óºòüñÿ ó â÷èíåíí³ çëî÷èíó, ç ìåòîþ âèçíà÷åííÿ íàéá³ëüø àäåêâàòíîãî äëÿ
ö³º¿ îñîáè çàïîá³æíîãî çàõîäó àáî âèäó ïîêàðàííÿ [6].

Ïîïðè ð³çí³ ïîçèö³¿, ç óïåâíåí³ñòþ ìîæíà ñêàçàòè, ùî íàãëÿäîâà ïðîáàö³ÿ
â Óêðà¿í³ º îäíèì ³ç íàéá³ëüø ì’ÿêèõ âèä³â ïðîáàö³éíèõ ïîêàðàíü [29, ñ. 36].

Âî÷åâèäü, ùî â³ò÷èçíÿíà íàãëÿäîâà ïðîáàö³ÿ, îêð³ì âëàñíå íàãëÿäîâèõ çàõîä³â,
âèçíà÷àº ³ äîö³ëüí³ñòü çàñòîñóâàííÿ ñîö³àëüíî-âèõîâíèõ çàõîä³â, ç îáîâ’ÿçêîâèì
óðàõóâàííÿì ³íäèâ³äóàëüíî-ïñèõîëîã³÷íèõ îñîáëèâîñòåé îñîáèñòîñò³ çàñóäæåíîãî,
éîãî êðèì³íàëüíî-ïðàâîâî¿ òà äåìîãðàô³÷íî¿ õàðàêòåðèñòèêè [19, ñ. 49]. Ñõîæå
ïîëîæåííÿ äóáëþºòüñÿ ó ñò. 55 Ïðàâèë Ðàäè ªâðîïè ïðî ïðîáàö³þ [9].

Âàðòî çàçíà÷èòè, ùî Êðèì³íàëüíî-âèêîíàâ÷èé êîäåêñ Óêðà¿íè íàçèâàº “çà-
ñîáàìè” âèïðàâëåííÿ ³ ðåñîö³àë³çàö³¿ çàñóäæåíèõ íå ëèøå âñòàíîâëåíèé ïîðÿäîê
âèêîíàííÿ òà â³äáóâàííÿ ïîêàðàííÿ, à é ïðîáàö³þ, ñóñï³ëüíî êîðèñíó ïðàöþ,
ñîö³àëüíî-âèõîâíó ðîáîòó, çàãàëüíîîñâ³òíº ³ ïðîôåñ³éíî-òåõí³÷íå íàâ÷àííÿ òà
ãðîìàäñüêèé âïëèâ (÷. 3 ñò. 6 ÊÂÊ Óêðà¿íè òîùî) [15, ñ. 64]. Ç ÷îãî ìîæíà çðî-
áèòè âèñíîâîê, ùî ïðîáàö³ÿ çà çì³ñòîì, ó òîìó ÷èñë³, ìàº áóòè íàïðàâëåíà íà äî-
ñÿãíåííÿ ö³ëåé âèïðàâëåííÿ òà ðåñîö³àë³çàö³¿ çàñóäæåíèõ. Ñõîæó ïîçèö³þ ï³ä-
òðèìóâàëà ³ Ò.À. Äåíèñîâà, ÿêà çàïðîïîíóâàëà â³äíåñòè äî ³íøèõ çàõîä³â êðèì³-
íàëüíî-ïðàâîâîãî õàðàêòåðó òàê³ âèïðàâí³ çàõîäè, ÿê ïðèìóñîâ³ âèïðàâí³ ïðîãðàìè,
ìåä³àö³þ, ïðîáàö³þ òà ïîðó÷èòåëüñòâî. Âêàçóþ÷è, ùî ¿õ ïðèçíà÷åííÿ ïîëÿãàº ó
ðåñîö³àë³çàö³¿ îñ³á, ÿê³ çâ³ëüíÿþòüñÿ â³ä â³äáóâàííÿ ïîêàðàííÿ òà ñïåö³àëüí³é
ïðåâåíö³¿ [23, c. 8].

ßê çàçíà÷àþòü Ë.Ï. Ñàìîôàëîâ òà Î.Ë. Ñàìîôàëîâ, ìàéæå ïî êîæíîìó ³ç
âèä³â çàçíà÷åíèõ âèùå ïîêàðàíü âèíèêàþòü ïèòàííÿ â³äíîñíî ïîðÿäêó çä³éñíåííÿ
íàãëÿäîâèõ òà ñîö³àëüíî-âèõîâíèõ çàõîä³â. Íàïðèêëàä, ïîçáàâëåííÿ áóõãàëòåðà
îá³éìàòè äàíó ïîñàäó àáî çàéìàòèñÿ òàêîþ ä³ÿëüí³ñòþ ïðîêîíòðîëþâàòè ç ïðî-
öåñóàëüíîãî ïîãëÿäó íåìîæëèâî. À îòæå, êð³ì îñíîâíèõ åëåìåíò³â, çì³ñò íàãëÿäîâî¿
ïðîáàö³¿ ìîæå âàð³þâàòèñü çàëåæíî â³ä ñàìî¿ çàñóäæåíî¿ îñîáè, ¿¿ ñîö³àëüíîãî
ñòàòóñó, ð³âíÿ îñâ³òè, ñ³ìåéíîãî ñòàíó òîùî [30, ñ. 38].

Åëåìåíòè çì³ñòó íàãëÿäîâî¿ ïðîáàö³¿ ïåâíîþ ì³ðîþ ðîçêðèâàþòüñÿ ó íîðìà-
òèâíî-ïðàâîâèõ àêòàõ, ùî âèçíà÷àþòü çàâäàííÿ òà ïîâíîâàæåííÿ óïîâíîâàæåíîãî
îðãàíó ç ïèòàíü ïðîáàö³¿. Òàê, â³äïîâ³äíî äî íàêàçó Ì³í³ñòåðñòâà þñòèö³¿ Óêðà¿íè
â³ä 29.01.2019 ¹ 272/5 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó çä³éñíåííÿ íàãëÿäó òà
ïðîâåäåííÿ ñîö³àëüíî-âèõîâíî¿ ðîáîòè ³ç çàñóäæåíèìè äî ïîêàðàíü, íå ïîâ’ÿçàíèõ
ç ïîçáàâëåííÿì âîë³”, ìåòîþ íàãëÿäîâèõ òà ñîö³àëüíî-âèõîâíèõ çàõîä³â äî çàñóä-
æåíèõ äî ïîêàðàííÿ ó âèä³ ïîçáàâëåííÿ ïðàâà îá³éìàòè ïåâí³ ïîñàäè àáî çàéìàòèñÿ
ïåâíîþ ä³ÿëüí³ñòþ, ãðîìàäñüêèõ ðîá³ò, âèïðàâíèõ ðîá³ò, çàñóäæåíèõ, ÿêèì ïîêà-
ðàííÿ ó âèä³ îáìåæåííÿ âîë³ àáî ïîçáàâëåííÿ âîë³ íà ïåâíèé ñòðîê çàì³íåíî
á³ëüø ì’ÿêèì ïîêàðàííÿì ó âèä³ ãðîìàäñüêèõ ðîá³ò àáî âèïðàâíèõ ðîá³ò, çàñóäæåíèõ
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îñ³á, çâ³ëüíåíèõ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì, çâ³ëüíåíèõ â³ä â³äáó-
âàííÿ ïîêàðàííÿ âàã³òíèõ æ³íîê ³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðîê³â,
º çàáåçïå÷åííÿ áåçïåêè ñóñï³ëüñòâà øëÿõîì âèïðàâëåííÿ çàñóäæåíèõ, à òàêîæ çà-
ïîá³ãàííÿ â÷èíåííþ íèìè ïîâòîðíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü. Çã³äíî ³ç çà-
çíà÷åíèì Ïîðÿäêîì ³íäèâ³äóàëüíèé ïëàí ðîáîòè ³ç çàñóäæåíîþ îñîáîþ ìîæå
ì³ñòèòè ³íôîðìàö³þ ïðî:

1) íàãëÿäîâ³ çàõîäè;
2) ñîö³àëüíî-âèõîâí³ çàõîäè;
3) êîíñóëüòàòèâíó òà ïñèõîëîã³÷íó äîïîìîãó;
4) çàõîäè ñïðèÿííÿ ó âèð³øåíí³ ñîö³àëüíèõ ïèòàíü, ïðàöåâëàøòóâàíí³,

çàëó÷åíí³ äî íàâ÷àííÿ;
5) çàõîäè ³íäèâ³äóàëüíî-ïðîô³ëàêòè÷íî¿ ðîáîòè òà ³íøå.
Ùîäî ðîçâèòêó ñèñòåìè ïðîáàö³¿ â Óêðà¿í³ ââàæàºìî, ùî ïîäàëüøî¿ íàóêîâî¿

äèñêóñ³¿ ïîòðåáóþòü ïðîïîçèö³¿ ùîäî çàïðîâàäæåííÿ íîâîãî âèäó ïîêàðàííÿ ó
âèä³ ïðîáàö³éíîãî íàãëÿäó (òå, íà ùî Â.Ì. Äðüîì³í âêàçóâàâ ùå ó 2005 ðîö³) [24,
ñ. 375].

Âáà÷àºòüñÿ, ùî ïðîáàö³éíèé íàãëÿä ìàº ïîëÿãàòè â îáìåæåíí³ ïðàâ ³ ñâîáîä
çàñóäæåíîãî, ñïðÿìîâàíèõ íà éîãî âèïðàâëåííÿ áåç ³çîëÿö³¿ â³ä ñóñï³ëüñòâà, çàïî-
á³ãàííÿ â÷èíåííþ íèì íîâèõ ïðàâîïîðóøåíü òîùî.

Çàêð³ïëåííÿ çì³ñòó íàãëÿäîâî¿ ïðîáàö³¿ ìàº çíàéòè ñâîº ì³ñöå ó íîâîìó
Êðèì³íàëüíîìó êîäåêñ³ Óêðà¿íè, äå, íà íàøó äóìêó, ìàþòü áóòè çàêð³ïëåí³
îñíîâí³ íàãëÿäîâ³ çàñîáè ïðîáàö³¿, à ñàìå: ïîêëàäåííÿ íà îñîáó îáîâ’ÿçê³â ùîäî
âèêîíàííÿ ñóñï³ëüíî êîðèñíî¿ ðîáîòè; ïåðåáóâàííÿ ï³ä åëåêòðîííèì ìîí³òîðèíãîì;
äîòðèìóâàííÿ îáìåæåíü ïðîáàö³éíîãî àðåøòó òîùî.

Îòæå, çà ðåçóëüòàòàìè äîñë³äæåííÿ ìîæíà çðîáèòè âèñíîâîê, ùî çì³ñò
íàãëÿäîâî¿ ïðîáàö³¿ â Óêðà¿í³ ñòàíîâèòü ñàì íàãëÿä (ìîí³òîðèíã çà çàãàëüíîñâ³òîâîþ
àíàëîã³ºþ) òà ñîö³àëüíî-âèõîâí³ çàõîäè äî çàñóäæåíèõ äî ïîêàðàííÿ ó âèä³ ïîçáàâ-
ëåííÿ ïðàâà îá³éìàòè ïåâí³ ïîñàäè àáî çàéìàòèñÿ ïåâíîþ ä³ÿëüí³ñòþ, ãðîìàäñüêèõ
ðîá³ò, âèïðàâíèõ ðîá³ò, çàñóäæåíèõ, ÿêèì ïîêàðàííÿ ó âèä³ îáìåæåííÿ âîë³ àáî
ïîçáàâëåííÿ âîë³ íà ïåâíèé ñòðîê çàì³íåíî á³ëüø ì’ÿêèì ïîêàðàííÿì ó âèä³
ãðîìàäñüêèõ ðîá³ò àáî âèïðàâíèõ ðîá³ò, çàñóäæåíèõ îñ³á, çâ³ëüíåíèõ â³ä â³äáóâàííÿ
ïîêàðàííÿ ç âèïðîáóâàííÿì, çâ³ëüíåíèõ â³ä â³äáóâàííÿ ïîêàðàííÿ âàã³òíèõ æ³íîê
³ æ³íîê, ÿê³ ìàþòü ä³òåé â³êîì äî òðüîõ ðîê³â, ÿê îáîâ’ÿçêîâ³ åëåìåíòè. Òàêîæ,
îáîâ’ÿçêîâèì, õî÷à ³ íå ÿñêðàâî âèðàæåíèì åëåìåíòîì, º êàðà. Äîäàòêîâî, çàëåæíî
â³ä ³íäèâ³äóàëüíèõ îñîáëèâîñòåé çàñóäæåíîãî, ìîæóòü çàñòîñîâóâàòèñü êîíñóëüòà-
òèâíà òà ïñèõîëîã³÷íà äîïîìîãà, ñïðèÿííÿ ó âèð³øåíí³ ñîö³àëüíèõ ïèòàíü, ïðàöå-
âëàøòóâàíí³, çàëó÷åíí³ äî íàâ÷àííÿ, çàõîäè ³íäèâ³äóàëüíî-ïðîô³ëàêòè÷íî¿ ðîáîòè
òà ³íøå. Ó ñâîºìó ïîºäíàíí³ ö³ åëåìåíòè êîðåëþþòüñÿ ç ÷åòâåðòèì òèïîì íàãëÿäîâî¿
ïðîáàö³¿ çà êëàñèô³êàö³ºþ Ê.Á. Êëîêàðñà òà ïîºäíóþòü ìîí³òîðèíã òà êîíñóëü-
òóâàííÿ, ñïðèÿþòü áåçïåö³ ñóñï³ëüñòâà òà ï³äòðèìàííþ çàñóäæåíîãî.
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CONTENT RESEARCH OF SUPERVISED PROBATION IN UKRAINE

The article is devoted to the study of the content of supervised probation in
Ukraine. The authors decided to analyze the normative and legal framework of the
issue, to outline the main doctrinal provisions of foreign and domestic scientific
literature, to conduct a comparative legal analysis, to combine them by common
features and to outline the differences, to determine the peculiarities of the relationship
between them and to provide scientifically based conclusions.

The institution of probation is a relatively new phenomenon of the criminal law
of Ukraine. And, although the foundation for its implementation was laid back in
2002, the modern stage of formation began only in 2015 with the adoption of a
relevant normative legal act. However, a significant part of theoretical and practical
issues remained unexplored. One of these issues is the content of supervised probation.
The scientific discussion within the limits of the mentioned issues is theoretical in
nature, but it undoubtedly affects law enforcement and is relevant in view of the
growing role of probation in the criminal law of Ukraine.

Based on the results of the study, it can be concluded that the content of
supervised probation in Ukraine consists of supervision itself (monitoring according
to the global analogy) and social and educational measures as mandatory elements.
Also, an obligatory, although not pronounced element is punishment. In addition,
depending on the individual characteristics of the convict, counseling and psychological
assistance, assistance in solving social issues, employment, involvement in education,
measures of individual preventive work, etc. may be applied. In their combination,
these elements correlate with the fourth type of supervised probation according to the
classification of Ñ.B. Klockars constitute a combination of monitoring and counseling,
promotion of public safety and support of the convict.

Keywords: supervised probation, content, scientific research, probation in
Ukraine.
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