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ÊÐÈÌ²ÍÀËÜÍÎÃÎ ÊÎÄÅÊÑÓ ÓÊÐÀ¯ÍÈ

Ó ñòàòò³ ïðî³ëþñòðîâàíî àâòîðñüêå áà÷åííÿ çàêîíîäàâ÷î¿ ìîäåë³ ïîëîæåíü
ïðî “íàðêîòè÷í³” ïðàâîïîðóøåííÿ çà ïðîºêòîì íîâîãî Êðèì³íàëüíîãî êîäåêñó Óê-
ðà¿íè. Ðîçãëÿíóòî ì³ðêóâàííÿ, ÿêèìè êåðóâàëàñÿ ðîáî÷à ãðóïà ç ïèòàíü ðîçðîáêè
íîâîãî êðèì³íàëüíîãî çàêîíîäàâñòâà, ôîðìóëþþ÷è íîâ³ çàêîíîäàâ÷³ ïîëîæåííÿ.
Îá´ðóíòîâàíî çì³íó íàçâè ³íñòèòóòó “íàðêîòè÷íèõ” êðèì³íàëüíèõ ïðàâîïîðóøåíü.
Íàâåäåíî àðãóìåíòè ùîäî âèçíà÷åííÿ ïðåäìåòîì àíàë³çîâàíèõ êðèì³íàëüíèõ
ïðàâîïîðóøåíü. Äîâåäåíî äîö³ëüí³ñòü çì³í çàêîíîäàâ÷î¿ êîíñòðóêö³¿ îñíîâíèõ ñêëàä³â
êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Êëþ÷îâ³ ñëîâà: íåçàêîííèé îá³ã íàðêîòè÷íèõ çàñîá³â òà ïñèõîòðîïíèõ
ðå÷îâèí; “íàðêîòè÷í³” êðèì³íàëüí³ ïðàâîïîðóøåííÿ; ³íñòèòóò “íàðêîòè÷íèõ”
êðèì³íàëüíèõ ïðàâîïîðóøåíü; ïðîºêò íîâîãî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.

Â Óêðà¿í³ çëîâæèâàííÿ íàðêîòè÷íèìè çàñîáàìè ³ ïñèõîòðîïíèìè ðå÷îâèíàìè
ìàº õàðàêòåð åï³äåì³¿, ùî ïðèçâîäèòü äî çàïîä³ÿííÿ øêîäè çäîðîâ’þ ëþäèíè,
íåãàòèâíîãî âïëèâó íà ñîö³àëüíó ñôåðó, à òàêîæ ñòàíîâèòü çàãðîçó íàö³îíàëüí³é
áåçïåö³ äåðæàâè [1]. Ç ìåòîþ ïðîòèä³¿ íåçàêîííîìó ðîçïîâñþäæåííþ íàðêîòè÷íèõ
çàñîá³â ³ ïñèõîòðîïíèõ ðå÷îâèí (äàë³ – íàðêîòèêè) â íàø³é äåðæàâ³ ïðèâåäåíî ó
â³äïîâ³äí³ñòü ç ì³æíàðîäíèìè äîêóìåíòàìè íàö³îíàëüíå çàêîíîäàâñòâî; âñòàíîâëåíî
îñîáëèâèé ïðàâîâèé ðåæèì îá³ãó íàðêîòè÷íèõ çàñîá³â; çàïðîâàäæåíî
àäì³í³ñòðàòèâíó òà êðèì³íàëüíó â³äïîâ³äàëüí³ñòü. Ïðîòå â³ä÷óòíèõ ðåçóëüòàò³â ó
ñêîðî÷åíí³ íåçàêîííîãî îá³ãó íàðêîòèê³â íàðàç³ íå â³ä÷óâàºòüñÿ. Ïåâíîþ ì³ðîþ
öå çóìîâëåíî íåäîñêîíàë³ñòþ ïîëîæåíü Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ –
÷èííèé ÊÊ) ïðî “íàðêîòè÷í³” ïðàâîïîðóøåííÿ.

Ïî÷èíàþ÷è ç 2019 ðîêó, ðîáî÷à ãðóïà ç ïèòàíü ðîçâèòêó êðèì³íàëüíîãî
ïðàâà Êîì³ñ³¿ ç ïèòàíü ïðàâîâî¿ ðåôîðìè ïðè Ïðåçèäåíòîâ³ Óêðà¿íè (äàë³ –
ðîáî÷à ãðóïà) çä³éñíþº ï³äãîòîâêó ïðîºêòó íîâîãî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè
[2]. Ðîçðîáêó ïîëîæåíü ïðî “íàðêîòè÷í³” êðèì³íàëüí³ ïðàâîïîðóøåííÿ â ïðîºêò³
íîâîãî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ïðîºêò íîâîãî ÊÊ) ðîáî÷à ãðóïà
äîðó÷èëà àâòîðó ö³º¿ ïóáë³êàö³¿. Ï³ä ÷àñ ðîçðîáêè öèõ ïîëîæåíü áóëî âðàõîâàíî
çîêðåìà ïîëîæåííÿ Êîíñòèòóö³¿ Óêðà¿íè, ïîçèòèâí³ ì³æíàðîäí³ çîáîâ’ÿçàííÿ
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íàøî¿ äåðæàâè, ïðîãðåñèâí³ ïîëîæåííÿ çàðóá³æíèõ êðèì³íàëüíèõ êîäåêñ³â,
àïðîáîâàí³ ïðàâîçàñòîñîâíîþ ïðàêòèêîþ ïîëîæåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà,
íàãàëüí³ ïðîáëåìè ñóäîâî¿ ïðàêòèêè, ðîçðîáëåí³ äîêòðèíîþ íàóêîâ³ êîíöåïòè.
Àâòîð âèñëîâëþº ùèðó âäÿ÷í³ñòü ïðîôåñîðó À.À. Ìóçèö³, ÿêèé áðàâ áåçïîñåðåäíþ
ó÷àñòü ó ï³äãîòîâö³ íàïðàöüîâàíèõ ìîäåëüíèõ ïîëîæåíü.

Ìåòà ö³º¿ ïóáë³êàö³¿ âáà÷àºòüñÿ ó ïðåçåíòàö³¿ äëÿ ïîäàëüøîãî îáãîâîðåííÿ
þðèñòàìè íàóêîâî îá´ðóíòîâàíî¿ çàêîíîäàâ÷î¿ ìîäåë³ ïîëîæåíü ïðî “íàðêîòè÷í³”
ïðàâîïîðóøåííÿ çà ïðîºêòîì íîâîãî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè  (Ðîçä³ë
6.2. Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî ÊÊ).

 Îçíàéîìëåííÿ ç Ðîçä³ëîì 6.2 Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî ÊÊ
äîçâîëèòü ÷èòà÷ó çðîáèòè âèñíîâîê ïðî òå, ùî çì³íè â ïðàâîâîìó ðåãóëþâàíí³
³íñòèòóòó “íàðêîòè÷íèõ” êðèì³íàëüíèõ ïðàâîïîðóøåíü ïîâ’ÿçàí³ ç íàçâîþ àíà-
ë³çîâàíîãî ïðàâîâîãî ³íñòèòóòó; ïðåäìåòîì êðèì³íàëüíèõ ïðàâîïîðóøåíü; çà-
êîíîäàâ÷îþ êîíñòðóêö³ºþ îñíîâíèõ ñêëàä³â êðèì³íàëüíèõ ïðàâîïîðóøåíü;
îáñòàâèíàìè, ùî ï³äâèùóþòü ñòóï³íü òÿæêîñò³ îñíîâíèõ ñêëàä³â êðèì³íàëüíèõ
ïðàâîïîðóøåíü. Ïðîêîìåíòóºìî çàïðîïîíîâàí³ íàìè çì³íè â êðèì³íàëüíî-
ïðàâîâîìó ðåãóëþâàíí³.

1. Íàçâà ïðàâîâîãî ³íñòèòóòó. Íàçâà ðîçä³ëó â çàêîíîäàâ÷îìó äîêóìåíò³
ìàº ³äåíòèô³êóâàòè ïðàâîâèé ³íñòèòóò ñåðåä ³íøèõ ïðàâîâèõ ³íñòèòóò³â. Çã³äíî ç
ðîçðîáëåíèìè ïðàâèëàìè íîðìîòâîð÷î¿ òåõí³êè íàçâà çàêîíó ìàº äâ³ ôóíêö³¿:
ñïðèÿòè â³äíàõîäæåííþ çàêîíó òà ³íôîðìóâàòè ÷èòà÷à ïðî çàãàëüíèé çì³ñò çàêîíó
[3, ñ. 18]. Ïðè öüîìó çàãîëîâêè ñòðóêòóðíèõ ÷àñòèí çàêîíó, âèêîíóþ÷è îïèñîâó
òà ³íôîðìàòèâíó ôóíêö³þ, ìàþòü áóòè ëàêîí³÷íèìè ³ ÷³òêî ñôîðìóëüîâàíèìè [4]
é â³äïîâ³äàòè çì³ñòó íîðìàòèâíî-ïðàâîâèõ ïðèïèñ³â, ÿê³ ì³ñòÿòüñÿ â íèõ [5, ñ. 6;
6, ñ. 66].

Íà â³äì³íó â³ä ÷èííîãî ÊÊ ñòðóêòóðí³ åëåìåíòè ïðîºêòó íîâîãî ÊÊ ðîáî÷îþ
ãðóïîþ îá’ºäíàí³ íàñàìïåðåä â “Êíèãè”, ÿê³ îá’ºäíóþòü ïåâí³ “Ðîçä³ëè”. Áåðó÷è
äî óâàãè çàïðîïîíîâàíå ðîáî÷îþ ãðóïîþ âèçíà÷åííÿ îá’ºêòà ñêëàäó êðèì³íàëüíîãî
ïðàâîïîðóøåííÿ ÿê ñîö³àëüíèõ ö³ííîñòåé, ÿêèì çàïîä³þºòüñÿ øêîäà êðèì³íàëüíèì
ïðàâîïîðóøåííÿì (÷. 1 ñòàòò³ 2.2.1. ïðîºêòó íîâîãî ÊÊ), ó ïðîºêò³ íîâîãî ÊÊ
âèîêðåìëåíî â³ñ³ì êíèã Îñîáëèâî¿ ÷àñòèíè. “Íàðêîòè÷í³” ïðàâîïîðóøåííÿ ðîç-
ì³ùåí³ â êíèç³ øîñò³é “Çëî÷èíè òà ïðîñòóïêè ïðîòè ïóáë³÷íîãî çäîðîâ’ÿ òà áåç-
ïåêè äîâê³ëëÿ”. Ó òàêèé ñïîñ³á ðîáî÷îþ ãðóïîþ íàãîëîøóºòüñÿ íà ö³ííîñòÿõ,
ÿêèì çàâäàºòüñÿ øêîäà ó ðàç³ â÷èíåííÿ àíàë³çîâàíèõ ïðàâîïîðóøåíü. Ïðè
ôîðìóâàíí³ íàçâè Ðîçä³ëó 6.2. Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî ÊÊ, ðîáî÷à
ãðóïà âçÿëà äî óâàãè ñòàëó äóìêó ùîäî ðîäîâîãî îá’ºêòà “íàðêîòè÷íèõ” êðèì³íàëü-
íèõ ïðàâîïîðóøåíü (çäîðîâ’ÿ íàñåëåííÿ), ñôîðìîâàíó â óêðà¿íñüê³é êðèì³íàëüíî-
ïðàâîâ³é íàóö³ [7, ñ. 368]. Îá’ºêòîì àíàë³çîâàíèõ ïðàâîïîðóøåíü âèçíà÷åíî çäîðîâ’ÿ
ëþäåé (íàñåëåííÿ), íà ÿêå íåáåçïå÷íî âïëèâàþòü íàðêîòèêè. Îá’ºäíóþ÷îþ îçíàêîþ
àíàë³çîâàíèõ ïðàâîïîðóøåíü ó ãðóïè ïîñÿãàíü íà çäîðîâ’ÿ íàñåëåííÿ ñòàëà ¿õ
çäàòí³ñòü çàâäàâàòè îäíîð³äíó øêîäó (÷è ñòâîðþâàòè íåáåçïåêó çàïîä³ÿííÿ òàêî¿
øêîäè) ó âèãëÿä³ ïîøèðåííÿ íàðêîìàí³¿ òà òîêñèêîìàí³¿ ñåðåä íåâèçíà÷åíîãî
êîëà îñ³á ÷åðåç íåçàêîííèé îá³ã íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí ³
ïðåêóðñîð³â [8, ñ. 1963]. Âðàõîâóþ÷è âèçíà÷åíèé îá’ºêò êðèì³íàëüíèõ ïðàâîïî-
ðóøåíü, ñôîðìóëüîâàíî ³ íàçâó Ðîçä³ëó 6.2.  Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî
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ÊÊ. Öÿ íàçâà, íà íàøó äóìêó, º ëàêîí³÷íîþ, ÷³òêî ñôîðìóëüîâàíîþ, óçàãàëüíåíî
â³äïîâ³äàº çì³ñòó íîðìàòèâíî-ïðàâîâèõ ïðèïèñ³â, ÿê³ ì³ñòÿòüñÿ â ö³é ñòðóêòóðí³é
÷àñòèí³ êîäåêñó, ³äåíòèô³êóþ÷è ¿¿, ùî ñïðèÿº â³äíàõîäæåííþ àíàë³çîâàíîãî ðîçä³ëó
ÿê ó ñòðóêòóð³ Êíèãè øîñòî¿, òàê ³ ñòðóêòóð³ Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî
ÊÊ.

2. Ïðåäìåò êðèì³íàëüíèõ ïðàâîïîðóøåíü. Ó íàçâ³ Ðîçä³ëó 6.2. Îñîáëèâî¿
÷àñòèíè ïðîºêòó íîâîãî ÊÊ óçàãàëüíåíî â³äîáðàæåíî ëèøå äâà ïðåäìåòè êðè-
ì³íàëüíèõ ïðàâîïîðóøåíü – íàðêîòè÷í³ çàñîáè òà ïñèõîòðîïí³ ðå÷îâèíè (ÿê
êâ³íòåñåíö³ÿ íåçàêîííîãî îá³ãó àíàë³çîâàíèõ ðå÷îâèí). Îäíàê ïðåäìåò “íàðêî-
òè÷íèõ” êðèì³íàëüíèõ ïðàâîïîðóøåíü, çàêð³ïëåíèé ó ïðîºêò³ íîâîãî ÊÊ, çíà÷íî
øèðøèé. Ïðåäìåò öèõ ïðàâîïîðóøåíü âèçíà÷åíî ç óðàõóâàííÿì â³äîìèõ Êîíâåíö³¿
ÎÎÍ – 1961 [9], 1971 [10], 1988 ðð. [11], à òàêîæ íàö³îíàëüíîãî çàêîíîäàâñòâà
[12, 13] ùîäî ïðîòèä³¿ íåçàêîííîìó ðîçïîâñþäæåííþ íàðêîòè÷íèõ çàñîá³â ³
ïñèõîòðîïíèõ ðå÷îâèí.

Â óçàãàëüíåíîìó âèãëÿä³ ïðåäìåò êðèì³íàëüíèõ ïðàâîïîðóøåíü ó Ðîçä³ëàõ
6.2. Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî ÊÊ ñòàíîâëÿòü: 1) íàðêîòè÷í³ çàñîáè
(ñòàòò³ 6.2.4, 6.2.5, 6.2.8, 6.2.9, 6.2.12, 6.2.13, 6.2.14); 2) ïñèõîòðîïí³ ðå÷îâèíè
(ñòàòò³ 6.2.4, 6.2.5, 6.2.8, 6.2.9, 6.2.12, 6.2.13, 6.2.14); 3) àíàëîãè íàðêîòè÷íèõ çàñîá³â
òà ïñèõîòðîïíèõ ðå÷îâèí (ñòàòò³ 6.2.4, 6.2.5, 6.2.8, 6.2.9, 6.2.12, 6.2.14); 4) ðîñëèíè
÷è ãðèáè, ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè àáî ïñèõîòðîïí³ ðå÷îâèíè (ñòàòò³ 6.2.6,
6.2.7, 6.2.8, 6.2.9, 6.2.15), à òàêîæ ïðåêóðñîðè (ñòàòòÿ 6.2.7, 6.2.17); 5) ïðåêóðñîðè
(ñòàòò³ 6.2.8, 6.2.9, 6.2.10, 6.2.13, 6.2.16); 6) îáëàäíàííÿ, ïðèçíà÷åíå äëÿ âèðîáíèöòâà
÷è âèãîòîâëåííÿ íàðêîòè÷íîãî çàñîáó àáî ïñèõîòðîïíî¿ ðå÷îâèíè (ñòàòò³ 6.2.8,
6.2.10, 6.2.13, 6.2.16); 7) îäóðìàíþþ÷³ çàñîáè (ñòàòò³ 6.2.12); 7) äîï³íã (ñòàòòÿ
6.2.12).

ßê âèäíî ç íàâåäåíîãî âèùå ïåðåë³êó, âæå íå º ïðåäìåòîì êðèì³íàëüíèõ
ïðàâîïîðóøåíü, ïåðåäáà÷åíèõ ðîçä³ëîì 6.2. Îñîáëèâî¿ ÷àñòèíè ïðîºêòó íîâîãî
ÊÊ: 1) êîøòè, çäîáóò³ â³ä íåçàêîííîãî îá³ãó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí, ¿õ àíàëîã³â, ïðåêóðñîð³â (ñòàòòÿ 306 ÷èííîãî ÊÊ); 2) ï³äðîáëåíèé
äîêóìåíò íà îòðèìàííÿ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ïðåêóðñîð³â
(ñòàòòÿ 318 ÷èííîãî ÊÊ); 3) ðåöåïò íà ïðàâî ïðèäáàííÿ íàðêîòè÷íèõ çàñîá³â àáî
ïñèõîòðîïíèõ ðå÷îâèí (ñòàòòÿ 319 ÷èííîãî ÊÊ). Îäíàê öå çîâñ³ì íå îçíà÷àº, ùî
ðîáî÷à ãðóïà â³äìîâèëàñÿ â³ä êðèì³íàë³çàö³¿ íåçàêîííèõ ä³é ³ç çàçíà÷åíèìè ïðåä-
ìåòàìè. Íà íàøó äóìêó, ä³¿ ç öèìè ïðåäìåòàìè (ç óðàõóâàííÿì îñíîâíîãî áåçïî-
ñåðåäíüîãî îá’ºêòà ïðàâîïîðóøåííÿ) ìàþòü áóòè çàêð³ïëåí³ â ïðèïèñàõ ³íøèõ
ðîçä³ë³â Îñîáëèâî¿ ÷àñòèíè ïðîºêòó ÊÊ (ïðî öå áóäå çàçíà÷åíî íèæ÷å).

Ñë³ä çàçíà÷èòè, ùî ó ÷ëåí³â ðîáî÷î¿ ãðóïè ïåâíó äèñêóñ³þ âèêëèêàëî ïèòàííÿ
ïðî çáåðåæåííÿ â ïðîºêò³ íîâîãî ÊÊ êðèì³íàë³çàö³¿ ä³é ç àíàëîãàìè íàðêîòè÷íèõ
çàñîá³â òà ïñèõîòðîïíèõ ðå÷îâèí (äàë³ – àíàëîãè). Àíàëîãè íàðêîòè÷íèõ çàñîá³â
³ ïñèõîòðîïíèõ ðå÷îâèí – çàáîðîíåí³ äî îá³ãó íà òåðèòîð³¿ Óêðà¿íè ðå÷îâèíè
ñèíòåòè÷í³ ÷è ïðèðîäí³, íå âêëþ÷åí³ äî Ïåðåë³êó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîï-
íèõ ðå÷îâèí ³ ïðåêóðñîð³â, õ³ì³÷íà ñòðóêòóðà òà âëàñòèâîñò³ ÿêèõ ïîä³áí³ äî
õ³ì³÷íî¿ ñòðóêòóðè òà âëàñòèâîñòåé íàðêîòè÷íèõ çàñîá³â ³ ïñèõîòðîïíèõ ðå÷îâèí,
ïñèõîàêòèâíó ä³þ ÿêèõ âîíè â³äòâîðþþòü (ñò. 1 Çàêîíó Óêðà¿íè “Ïðî íàðêîòè÷í³
çàñîáè, ïñèõîòðîïí³ ðå÷îâèíè ³ ïðåêóðñîðè”) [12].
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Ïèòàííÿ â³äíåñåííÿ çàñîá³â ³ ðå÷îâèí äî àíàëîã³â íàðêîòè÷íèõ çàñîá³â ³
ïñèõîòðîïíèõ ðå÷îâèí ðåãëàìåíòóºòüñÿ íàêàçîì ÌÎÇ Óêðà¿íè “Ïðî äåÿê³ ïèòàííÿ
â³äíåñåííÿ çàñîá³â ³ ðå÷îâèí äî àíàëîã³â íàðêîòè÷íèõ çàñîá³â ³ ïñèõîòðîïíèõ
ðå÷îâèí” â³ä 03 êâ³òíÿ 2019 ð. ¹ 715 [14]. Öèì íàêàçîì õî÷à ³ ïåðåäáà÷åíî âåäåí-
íÿ íà âåáñàéò³ Äåðæàâíî¿ óñòàíîâè “Öåíòð ïñèõ³÷íîãî çäîðîâ’ÿ ³ ìîí³òîðèíãó
íàðêîòèê³â òà àëêîãîëþ Ì³í³ñòåðñòâà îõîðîíè çäîðîâ’ÿ Óêðà¿íè” Ïåðåë³êó àíàëîã³â
ó åëåêòðîííîìó âèãëÿä³, îäíàê ñòàíîì íà 1 ëèïíÿ  2022 ð. öÿ ³íôîðìàö³ÿ íà âåá-
ñàéò³ ö³º¿ óñòàíîâè íàðàç³ â³äñóòíÿ.

Íåâèçíà÷åí³ñòü ó ôîðìóâàíí³ ïåðåë³êó àíàëîã³â, áåçóìîâíî, çíà÷íî óñêëàäíþº
ÿê çàêîííó ä³ÿëüí³ñòü ñóá’ºêò³â ãîñïîäàðþâàííÿ, òàê ³ ïðîòèä³þ ¿õ íåçàêîííîìó
îá³ãó. Â àíàë³çîâàíîìó àñïåêò³ ðîçãëÿäàºòüñÿ ïðîáëåìà çàáåçïå÷åííÿ ïðàâîâî¿
âèçíà÷åíîñò³ ó ïèòàíí³ âñòàíîâëåííÿ êðèì³íàëüíî-ïðàâîâèõ çàáîðîí çà ä³ÿííÿ ç
àíàëîãàìè. Ó çâ’ÿçêó ç öèì ðîáî÷îþ ãðóïîþ îáãîâîðþâàëîñÿ, çîêðåìà, ïèòàííÿ
ïðî âèêëþ÷åííÿ àíàëîã³â ³ç ïðåäìåòà àíàë³çîâàíèõ ïðàâîïîðóøåíü. Ïðîòå ï³ä ÷àñ
îáãîâîðåííÿ öüîãî ïèòàííÿ ìè óñâ³äîìèëè ïîìèëêîâ³ñòü òàêîãî ð³øåííÿ.

Â³äîìî, ùî âèðîáíèêè íàðêîòèê³â, ç ìåòîþ óíèêíåííÿ êðèì³íàëüíî¿ â³ä-
ïîâ³äàëüíîñò³ çà ñâî¿ ïðîòèïðàâí³ ä³¿ òà ïîøèðåííÿ â îá³ãó ôîðìàëüíî ëåãàëüíèõ
øê³äëèâèõ ðå÷îâèí, ïîñò³éíî ïðàöþþòü íàä çì³íîþ õ³ì³÷íî¿ ñòðóêòóðè ïåâíèõ
çàñîá³â òà ðå÷îâèí. Âíàñë³äîê öüîãî â³äïîâ³äí³ ðå÷îâèíè (àíàëîãè), çáåð³ãàþ÷è
ïîä³áíó äî íàðêîòè÷íèõ çàñîá³â ³ ïñèõîòðîïíèõ ðå÷îâèí ïñèõîàêòèâíó ä³þ, îäíàê,
ìàþ÷è ³íøó õ³ì³÷íó ñòðóêòóðó, ëèøàþòüñÿ ïîçà ìåæàìè âêëþ÷åíèõ äî Ïåðåë³êó
íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí ³ ïðåêóðñîð³â. Çàêîíîäàâ÷à ïðîöåäóðà
âêëþ÷åííÿ íîâîâèÿâëåíî¿ ðå÷îâèíè äî Ïåðåë³êó àíàëîã³â º ñêëàäíîþ ³ çàòðàòíîþ
â ÷àñ³. ² ïîêè äåðæàâí³ îðãàíè çàêîíîäàâ÷î â³äðåàãóþòü íà ïîÿâó â îá³ãó ïåâíîãî
àíàëîãó, âèðîáíèêè íàðêîòèê³â óæå âèïóñòÿòü íà ðèíîê íîâó íåáåçïå÷íó ðå÷îâèíó.
Âðàõîâóþ÷è çàçíà÷åí³ àðãóìåíòè, ðîáî÷à ãðóïà ä³éøëà âèñíîâêó ïðî çáåðåæåííÿ
â ïðîºêò³ íîâîãî ÊÊ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïðîòèïðàâí³ ä³ÿííÿ ç
àíàëîãàìè.

Íàö³îíàëüíå çàêîíîäàâñòâî âèçíà÷àº ïîíÿòòÿ àáñîëþòíî¿ á³ëüøîñò³ ïðåäìåò³â
àíàë³çîâàíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü. Îäíàê ïîíÿòòÿ îêðåìèõ ³ç öèõ
ïðåäìåò³â º äîòåïåð íåâèçíà÷åíèì. Äî òàêèõ íåâèçíà÷åíèõ ïîíÿòü íàëåæèòü çîêðåìà
ïîíÿòòÿ “îäóðìàíþþ÷³ çàñîáè”.

Ó þðèäè÷í³é ë³òåðàòóð³ ïîíÿòòÿ îäóðìàíþþ÷èõ çàñîá³â âèçíà÷àºòüñÿ çäå-
á³ëüøîãî ÷åðåç íàñë³äîê, ÿêèé íàñòàº â ðåçóëüòàò³ ¿õ íåìåäè÷íîãî âæèâàííÿ
(çàõâîðþâàííÿ íà òîêñèêîìàí³þ) [15, ñ. 75] àáî ÷åðåç ïåðåë³ê òàêèõ çàñîá³â (îò-
ðóéí³ ë³êàðñüê³ çàñîáè, ñèëüíîä³þ÷³ ë³êàðñüê³ çàñîáè, à òàêîæ äåÿê³ ïðåêóðñîðè)
[8, ñ. 1007]. Âîäíî÷àñ, ÿê ñëóøíî çàçíà÷àº Ñ. Ëîñè÷, òàê³ âèçíà÷åííÿ íå â³äîáðàæàþòü
óñ³õ îçíàê öüîãî ïîíÿòòÿ. Ïðîòå ç âèçíà÷åííÿì ïîíÿòòÿ “îäóðìàíþþ÷³ çàñîáè”,
ñôîðìóëüîâàíèì öèì ó÷åíèì, íàì òàêîæ ñêëàäíî ïîãîäèòèñÿ, îñê³ëüêè âîíî, íà
íàøó äóìêó, º çàíàäòî îá’ºìíèì òà ñêëàäíèì äëÿ ïðàâîçàñòîñóâàííÿ [16, ñ. 133–
134].

Íà äóìêó àâòîðà ö³º¿ ïóáë³êàö³¿ (ñêîðåãîâàíîþ ðîáî÷îþ ãðóïîþ), îäóðìà-
íþþ÷èì çàñîáîì º ñèíòåòè÷íà ðå÷îâèíà, ïðåïàðàò, çàñ³á (ùî íå º íàðêîòè÷íèì
çàñîáîì àáî ïñèõîòðîïíîþ ðå÷îâèíîþ) ë³êàðñüêîãî, ïðîìèñëîâîãî, ïîáóòîâîãî
÷è ³íøîãî ïðèçíà÷åííÿ, ùî âæèâàºòüñÿ îñîáîþ ç ìåòîþ îäóðìàíåííÿ òà ìîæå
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ïðèçâåñòè äî çàõâîðþâàííÿ íà òîêñèêîìàí³þ. Öå ïîíÿòòÿ (äëÿ ö³ëåé ÊÊ) çàïðî-
ïîíîâàíî çàêð³ïèòè ó ñòàòò³ 6.2.1 ïðîºêòó íîâîãî ÊÊ “Çíà÷åííÿ òåðì³í³â, óæèòèõ
ó öüîìó Ðîçä³ë³”.

3. Çàêîíîäàâ÷à êîíñòðóêö³ÿ îñíîâíèõ ñêëàä³â êðèì³íàëüíèõ ïðàâîïîðó-
øåíü. ×èííèé Êðèì³íàëüíèé êîäåêñ Óêðà¿íè º áåçñóìí³âíèì ë³äåðîì çà ê³ëüê³ñòþ
ñòàòåé, ùî âñòàíîâëþþòü â³äïîâ³äàëüí³ñòü çà “íàðêîòè÷í³” ïðàâîïîðóøåííÿ. Íàðàç³
â íüîìó ïåðåäáà÷åíî ø³ñòíàäöÿòü (!) òàêèõ ñòàòåé. Óí³ô³êóâàòè â³äïîâ³äàëüí³ñòü
çà “íàðêîòè÷í³” êðèì³íàëüí³ ïðàâîïîðóøåííÿ â Ðîçä³ë³ 6.2 ïðîºêòó íîâîãî ÊÊ
ðîáî÷à ãðóïà âèð³øèëà øëÿõîì: êîíñòðóþâàííÿ ïî-íîâîìó ñêëàä³â “íàðêîòè÷íèõ”
çëî÷èí³â òà ïðîñòóïê³â (ç óðàõóâàííÿì ïðåäìåòà êðèì³íàëüíîãî ïðàâîïîðóøåííÿ
òà ìåòè ¿õ ó÷èíåííÿ); îá’ºäíàííÿ â ìåæàõ îäíîãî ñêëàäó çëî÷èíó îäíàêîâèõ çà
ñòóïåíåì òÿæêîñò³ ïðîòèïðàâíèõ ä³é; òðàíñôîðìóâàííÿ â îáñòàâèíè, ùî ï³ä-
âèùóþòü ñòóï³íü òÿæêîñò³ íîâèõ îñíîâíèõ ñêëàä³â êðèì³íàëüíèõ ïðàâîïîðóøåíü,
ðîçì³ùåíèõ â ³íøèõ Ðîçä³ëàõ ïðîºêòó ÊÊ, ä³é ³ç â³äïîâ³äíèìè ïðåäìåòàìè êðèì³-
íàëüíèõ ïðàâîïîðóøåíü.

ßê³ æ ä³¿ â àíàë³çîâàí³é ñôåð³ ðîáî÷à ãðóïà ââàæàº äîö³ëüíèì âèçíàòè êðè-
ì³íàëüíèìè ïðàâîïîðóøåííÿìè? Íà íàøó äóìêó, â ïðîºêò³ íîâîãî ÊÊ (óðàõîâóþ÷è
ì³æíàðîäí³ çîáîâ’ÿçàííÿ òà íàö³îíàëüíèé çàêîíîäàâ÷èé äîñâ³ä) çàñëóãîâóþòü íà
êðèì³íàë³çàö³þ: 1) íåçàêîííèé îá³ã íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí
àáî ¿õ àíàëîã³â (ñòàòò³ 6.2.4, 6.2.5, 6.2.14); 2) íåçàêîííèé îá³ã ðîñëèí àáî ãðèá³â,
ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè ÷è ïñèõîòðîïí³ ðå÷îâèíè (ñòàòò³ 6.2.6, 6.2.7, 6.2.15);
3) íåçàêîííèé îá³ã ïðåêóðñîð³â àáî îáëàäíàííÿ, ïðèçíà÷åíèõ äëÿ âèðîáíèöòâà ÷è
âèãîòîâëåííÿ íàðêîòè÷íîãî çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè àáî ¿õ àíàëîã³â (ñòàòòÿ
6.2.10, 6.2.16); 4) íåçàêîííèé îá³ã ðîñëèí ÷è ãðèá³â, ùî ì³ñòÿòü ïðåêóðñîð (ñòàòòÿ
6.2.17); 5) íåçàêîííà ïåðåäà÷à íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí, ¿õ
àíàëîã³â, ðîñëèí ÷è ãðèá³â, ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³ ðå÷îâèíè
àáî ïðåêóðñîðè (ñòàòò³ 6.2.9); 6) ñïðèÿííÿ íåçàêîííîìó âèðîáíèöòâó àáî âèãî-
òîâëåííþ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí, ¿õ àíàëîã³â, ïðåêóðñîð³â
÷è îáëàäíàííÿ, ïðèçíà÷åíèõ äëÿ âèðîáíèöòâà àáî âèãîòîâëåííÿ íàðêîòè÷íîãî
çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè, ¿õ àíàëîãó (ñòàòòÿ 6.2.10); 7) çàâîëîä³ííÿ íàðêî-
òè÷íèì çàñîáîì, ïñèõîòðîïíîþ ðå÷îâèíîþ, ¿õ àíàëîãîì, ðîñëèíîþ ÷è ãðèáîì, ùî
ì³ñòèòü íàðêîòè÷íèé çàñ³á àáî ïñèõîòðîïíó ðå÷îâèíó, ïðåêóðñîðîì ÷è îáëàäíàííÿì,
ïðèçíà÷åíèì äëÿ âèðîáíèöòâà ÷è âèãîòîâëåííÿ íàðêîòè÷íîãî çàñîáó, ïñèõîòðîïíî¿
ðå÷îâèíè àáî ¿õ àíàëîãó (ñòàòòÿ 6.2.8); 8) ñïðèÿííÿ íåìåäè÷íîìó âæèâàííþ íàðêî-
òè÷íîãî çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè àáî ¿õ àíàëîã³â ÷è îäóðìàíþþ÷îãî çàñîáó
(ñòàòòÿ 6.2.11); 9) ñïîíóêàííÿ äî íåìåäè÷íîãî âæèâàííÿ íàðêîòè÷íîãî çàñîáó,
ïñèõîòðîïíî¿ ðå÷îâèíè, ¿õ àíàëîã³â, îäóðìàíþþ÷îãî çàñîáó ÷è äîï³íãó (ñòàòòÿ
6.2.12); 10) ïîðóøåííÿ âñòàíîâëåíèõ ïðàâèë îá³ãó íàðêîòè÷íèõ çàñîá³â,
ïñèõîòðîïíèõ ðå÷îâèí, ïðåêóðñîð³â àáî îáëàäíàííÿ, ïðèçíà÷åíîãî äëÿ âèðîáíèöòâà,
âèãîòîâëåííÿ íàðêîòè÷íèõ çàñîá³â ÷è ïñèõîòðîïíèõ ðå÷îâèí (ñòàòòÿ 6.2.13).

Âàðòî íàãîëîñèòè, ùî êîíñòðóþþ÷è ñêëàäè “íàðêîòè÷íèõ” êðèì³íàëüíèõ
ïðàâîïîðóøåíü, ðîáî÷à ãðóïà âðàõóâàëà ïðîïîçèö³¿ àâòîðà ö³º¿ ñòàòò³ âçÿòè äî
óâàãè ïðåäìåò êðèì³íàëüíîãî ïðàâîïîðóøåííÿ òà ìåòó éîãî â÷èíåííÿ. Ëîã³êà
òàêèõ ïðîïîçèö³é ïðîñòà. Î÷åâèäíî, ùî õàðàêòåð ä³é ç ïðåäìåòàìè, ùî ìîæóòü
ñòàíîâèòè: ãîòîâèé äî íåìåäè÷íîãî âæèâàííÿ çàñ³á ÷è ðå÷îâèíó, ñèðîâèíó äëÿ ¿õ
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âèðîáíèöòâà ÷è âèãîòîâëåííÿ àáî ñêëàäîâ³ ïðîöåñó ¿õ âèðîáíèöòâà ÷è âèãî-
òîâëåííÿ, º ð³çíèì. Óðàõîâóþ÷è ö³ â³äì³ííîñò³, â³äïîâ³äàëüí³ñòü çà íåçàêîíí³ ä³¿
ç íàðêîòè÷íèìè çàñîáàìè, ïñèõîòðîïíèìè ðå÷îâèíàìè àáî ¿õ àíàëîãàìè (ñòàòò³
6.2.4, 6.2.5, 6.2.14), ðîñëèíàìè àáî ãðèáàìè, ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè ÷è
ïñèõîòðîïí³ ðå÷îâèíè (ñòàòò³ 6.2.6, 6.2.7, 6.2.15), à òàêîæ ïðåêóðñîðè (ñòàòòÿ
6.2.17), ïðåêóðñîðàìè àáî îáëàäíàííÿì, ïðèçíà÷åíèì äëÿ âèðîáíèöòâà ÷è âèãîòîâ-
ëåííÿ íàðêîòè÷íîãî çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè àáî ¿õ àíàëîã³â (ñòàòòÿ 6.2.16)
ðîáî÷îþ ãðóïîþ ðåãëàìåíòîâàíà â îêðåìèõ ñòàòòÿõ Ðîçä³ëó 6.2 ïðîºêòó íîâîãî
ÊÊ.

Îçíàéîìèâøèñü ç³ çì³ñòîì öèõ ñòàòåé íåâàæêî ïîáà÷èòè, ùî äèôåðåíö³àö³ÿ
â³äïîâ³äàëüíîñò³ çà íåçàêîíí³ ä³¿ ç çàçíà÷åíèìè âèùå ïðåäìåòàìè çä³éñíåíà ç
óðàõóâàííÿì ìåòè â÷èíåííÿ ïðîòèïðàâíèõ ä³é òà ðîçì³ðîì ïðåäìåòà ïðàâîïîðó-
øåííÿ. Íàïðèêëàä, ó ñòàòò³ 6.2.4 ïðîºêòó íîâîãî ÊÊ ïåðåäáà÷åíî â³äïîâ³äàëüí³ñòü
çà íåçàêîííèé îá³ã íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ¿õ àíàëîã³â ç
ìåòîþ ïåðåäàâàííÿ (3 ñòóï³íü òÿæêîñò³ çëî÷èíó, ùî êàðàºòüñÿ øòðàôîì ó ðîçì³ð³
â³ä 1000 äî 2000 ðîçðàõóíêîâèõ îäèíèöü àáî óâ’ÿçíåííÿì íà ñòðîê â³ä 3 äî 4
ðîê³â), à â ñòàòò³ 6.2.5 – çà íåçàêîííèé îá³ã íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí àáî ¿õ àíàëîã³â ó çíà÷íèõ ðîçì³ðàõ áåç ìåòè ïåðåäàâàííÿ (1 ñòóï³íü
òÿæêîñò³ çëî÷èíó, ùî êàðàºòüñÿ øòðàôîì ó ðîçì³ð³ â³ä 100 äî 500 ðîçðàõóíêîâèõ
îäèíèöü àáî óâ’ÿçíåííÿ íà ñòðîê â³ä 3 ì³ñÿö³â äî 2 ðîê³â). Ïðîòå ó ðàç³ â÷èíåííÿ
îñîáîþ ä³é ùîäî íåçàêîííîãî îá³ãó öèõ çàñîá³â ÷è ðå÷îâèí ó íåâåëèêèõ ðîçì³ðàõ
áåç ìåòè ïåðåäàâàííÿ – öå ä³ÿííÿ º ïðîñòóïêîì (ñòàòòÿ 6.2.14). Àíàëîã³÷íèé ï³ä-
õ³ä íàìè çàñòîñîâàíî ³ ïðè êîíñòðóþâàíí³ ïîëîæåíü ïðî íåçàêîííèé îá³ã ðîñëèí
÷è ãðèá³â, ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³ ðå÷îâèíè (ñòàòò³ 6.2.6,
6.2.7, 6.2.15 ïðîºêòó íîâîãî ÊÊ).

Ï³ä ÷àñ âèçíà÷åííÿ ä³é, ùî óòâîðþþòü íåçàêîííèé îá³ã â³äïîâ³äíèõ ïðåäìåò³â
(ñòàòò³ 6.2.4, 6.2.5, 6.2.6, 6.2.7, 6.2.14, 6.2.15, 6.2.16, 6.2.17), ìè  âðàõóâàëè ïîëîæåííÿ
ñò. 1 Çàêîíó Óêðà¿íè “Ïðî íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³ ðå÷îâèíè ³ ïðåêóðñîðè”,
äå ðîç’ÿñíåíî ïîíÿòòÿ “îá³ã íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí ³ ïðå-
êóðñîð³â”. Âàðòî íàãîëîñèòè, ùî ïîíÿòòÿ íåçàêîííîãî îá³ãó òåïåð îõîïëþº, îêð³ì
óæå â³äîìèõ (âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ), äâà íîâèõ
ð³çíîâèäè òàêèõ ä³é – “ïåðåì³ùåííÿ” òà “ïåðåì³ùóâàííÿ ÷åðåç ìèòíèé êîðäîí”.

Çíà÷åííÿ öèõ òåðì³í³â ðîç’ÿñíåíî â ïóíêòàõ 44 òà 45 â³äïîâ³äíî ñòàòò³ 1.3.1.
“Çíà÷åííÿ òåðì³í³â Êðèì³íàëüíîãî êîäåêñó”. Òàê, ï³ä ïåðåì³ùåííÿì íàìè çàïðî-
ïîíîâàíî ðîçóì³òè ä³þ, ðåçóëüòàòîì ÿêî¿ º çì³íà ì³ñöÿ ïåðåáóâàííÿ ëþäèíè ÷è
áóäü-ÿêîãî ïðåäìåòà (â àíàë³çîâàíîìó âèïàäêó – íàðêîòèê³â) ó ïðîñòîð³ ç âèêîðè-
ñòàííÿì òðàíñïîðòó àáî áåç òàêîãî, çîêðåìà ïåðåâåçåííÿ, ïåðåíåñåííÿ, ïåðåñèëàííÿ.
Çàçíà÷èìî, ùî çàïðîïîíîâàíà íàìè ðåäàêö³ÿ òåðì³íà “ïåðåì³ùåííÿ” ðîçâ’ÿçóº,
çîêðåìà, ïðîáëåìó ïðàâîâî¿ îö³íêè “ïåðåíåñåííÿ” íàðêîòèê³â ó ìåæàõ ïåâíî¿
òåðèòîð³àëüíî¿ îäèíèö³ áåç âèêîðèñòàííÿ òðàíñïîðòó. Â³äïîâ³äíî äî óñòàëåíî¿
ñóäîâî¿ ïðàêòèêè, òàê³ ä³¿ êâàë³ô³êóþòüñÿ ÿê “çáåð³ãàííÿ” íàðêîòèê³â [17, ñ. 539],
ùî, íàñïðàâä³, íå â³äïîâ³äàº çì³ñòó öèõ ä³é.

Ñâîºþ ÷åðãîþ, ïåðåì³ùóâàííÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè – åêñïîðò,
³ìïîðò ÷è òðàíçèò òåðèòîð³ºþ Óêðà¿íè ïåâíîãî ïðåäìåòà (â àíàë³çîâàíîìó âèïàä-
êó – íàðêîòèê³â) ³ç éîãî ïåðåì³ùåííÿì ÷åðåç ìèòíèé êîðäîí Óêðà¿íè àáî ñïðîáîþ
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òàêîãî ïåðåì³ùåííÿ, íåçàëåæíî â³ä éîãî ñïîñîáó (çîêðåìà, ïðè îñîá³, ÿêà ïåðåì³ùóº,
âèêîðèñòîâóþ÷è òðàíñïîðòíèé çàñ³á ÷è ïîøòîâèé çâ’ÿçîê). Çâåðòàºìî óâàãó íà
òå, ùî çðîáëåíèé íàìè àêöåíò íà ïðîöåñ³ – “ïåðåì³ùóâàííÿ ÷åðåç ìèòíèé êîðäîí
Óêðà¿íè”, à íå íà ðåçóëüòàò³ – “ïåðåì³ùåííÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè”, íå
º âèïàäêîâèì.

Çà ñüîãîäí³øíüî¿ ðåäàêö³¿ ñòàòò³ 305 ÷èííîãî ÊÊ óâåçåííÿ ïðåäìåò³â êîíòðà-
áàíäè íà òåðèòîð³þ Óêðà¿íè çàâæäè óòâîðþº çàê³í÷åíèé çëî÷èí. Àäæå ìèòíèé
êîíòðîëü ïðè ââåçåí³ òîâàð³â íà òåðèòîð³þ Óêðà¿íè çä³éñíþºòüñÿ ï³ñëÿ ïåðåòèíàí-
íÿ òîâàð³â ìèòíîãî êîðäîíó Óêðà¿íè. Îäíàê ó âèïàäêàõ âèâåçåííÿ ïðåäìåò³â
êîíòðàáàíäè çà ìåæ³ Óêðà¿íè ìèòíèé êîíòðîëü çä³éñíþºòüñÿ äî ïåðåòèíàííÿ
ìèòíîãî êîðäîíó Óêðà¿íè. ² ó âèïàäêó âèÿâëåííÿ ïðåäìåò³â êîíòðàáàíäè ï³ä ÷àñ
ìèòíîãî êîíòðîëþ öå, ÿê ïðàâèëî, îö³íþºòüñÿ íå ÿê çàê³í÷åíèé çëî÷èí, à çàìàõ
íà íüîãî (ôîðìóëà êâàë³ô³êàö³¿ êîíòðàáàíäè íàðêîòèê³â áóäå ì³ñòèòè ïîñèëàííÿ
íà ñò. 15 ÷èííîãî ÊÊ). Çâ³äñè – íàÿâí³ âñ³ çàêîíí³ ï³äñòàâè äëÿ ïðèçíà÷åííÿ
âèíóâàòîìó, ÿêèé âèêîíàâ óñ³ ä³¿, ÿê³ ââàæàâ çà ïîòð³áíå, äëÿ êîíòðàáàíäíîãî
ïåðåì³ùåííÿ ïðåäìåòà, á³ëüø ì’ÿêîãî ïîêàðàííÿ (ñò. 68 ÷èííîãî ÊÊ) [18, ñ. 144].
Àáè óíèêíóòè ïîä³áíî¿ (òàê áè ìîâèòè, çàçäàëåã³äü âèìóøåíî¿) êâàë³ô³êàö³¿ êîí-
òðàáàíäè, âðàõîâóþ÷è ïåðåäóñ³ì âèñîêèé ñòóï³íü ¿¿ ñóñï³ëüíî¿ íåáåçïåêè, ìè çà-
ïðîïîíóâàëè àêöåíòóâàòè â ïðîºêò³ íîâîãî ÊÊ íà òîìó, ùî ìîìåíòîì çàê³í÷åííÿ
â÷èíåííÿ êîíòðàáàíäè âèçíàºòüñÿ ÿê ïåðåì³ùåííÿ ïðåäìåòà, òàê ³ ñïðîáà òàêîãî
ïåðåì³ùåííÿ.

Íåçàêîííå ïåðåäàâàííÿ ³íø³é îñîá³ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí, ¿õ àíàëîã³â, ðîñëèí ÷è ãðèá³â, ùî ì³ñòÿòü íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³
ðå÷îâèíè àáî ïðåêóðñîðè, ÿê íàéíåáåçïå÷í³øó ôîðìó ïðîòèïðàâíî¿ ïîâåä³íêè ó
ö³é ñôåð³, ìè âèîêðåìèëè â ñàìîñò³éíó ñòðóêòóðíó îäèíèöþ – ñòàòòþ 6.2.9. Ðîç-
ä³ëó 6.2. ïðîºêòó íîâîãî ÊÊ. Ï³ä ïåðåäàâàííÿì ìè ïðîïîíóºìî ðîçóì³òè ôîðìó
îïëàòíîãî (çáóò) ÷è áåçîïëàòíîãî â³ä÷óæåííÿ ðå÷³ (â àíàë³çîâàíîìó âèïàäêó –
íàðêîòèê³â): ¿¿ ïðîäàæ, îáì³í, ðîçì³í, äàðóâàííÿ, âèêîðèñòàííÿ ÿê çàñîáó ïëàòåæó,
ïåðåäà÷à â áîðã ÷è â ðàõóíîê ïîêðèòòÿ áîðãó, ïåðåäà÷à äëÿ òèì÷àñîâîãî çáåð³ãàííÿ
÷è äëÿ âèêîðèñòàííÿ, ïðîãðàø â àçàðòí³é ãð³ òîùî (ïóíêò 43 ñòàòò³ 1.3.1 Çàãàëüíî¿
÷àñòèíè ïðîºêòó ÊÊ). Â³äïîâ³äíî ä³ÿííÿ îñîáè, ÿêà, íàïðèêëàä, íàðêîòè÷íèé
çàñ³á âèãîòîâèëà, çáåð³ãàëà, ïåðåì³ñòèëà ç ìåòîþ ïåðåäàâàííÿ, à ïîò³ì ïåðåäàëà
öåé çàñ³á ³íø³é îñîá³, çàâæäè áóäóòü óòâîðþâàòè ñóêóïí³ñòü çëî÷èí³â (ïóíêòè 2,
4, 5 ñò. 6.2.4; ñò. 6.2.9 ïðîºêòó íîâîãî ÊÊ).

Óðàõîâóþ÷è òå, ùî ñèðîâèííî¿ áàçîþ äëÿ âèãîòîâëåííÿ íàðêîòè÷íèõ çàñîá³â,
ïñèõîòðîïíèõ ðå÷îâèí ÷è ïðåêóðñîð³â ìîæóòü áóòè íå ëèøå ðîñëèíè ñíîòâîðíîãî
ìàêó ÷è êîíîïåëü, à é ³íø³ ðîñëèíè (çîêðåìà, êîêà¿íîâèé êóù, åôåäðà) ÷è ãðèáè,
ðîáî÷à ãðóïà ñïðèéíÿëà àðãóìåíòè àâòîðà ö³º¿ ñòàòò³ âèçíàòè êðèì³íàëüíî êàðàíèì
íåçàêîííèé îá³ã áóäü-ÿêèõ ðîñëèí ÷è ãðèá³â, ùî ì³ñòÿòü íàðêîòè÷íèé çàñ³á, ïñè-
õîòðîïíó ðå÷îâèíó, ïðåêóðñîðè. Ñë³ä çàçíà÷èòè, ùî íà íåäîñêîíàë³ñòü íàö³îíàëü-
íîãî çàêîíîäàâñòâà â àíàë³çîâàíîìó àñïåêò³ âæå äàâíî çâåðòàëàñÿ óâàãà þðèñòàìè
[19, ñ. 365–366]. Éäåòüñÿ, çîêðåìà, ïðî êðèì³íàë³çàö³þ íåçàêîííèõ ä³é ç ãðèáàìè,
ÿê³ ì³ñòÿòü ãàëþöèíîãåíí³ ðå÷îâèíè: àëêàëî¿äè  ïñèëîöèá³í (ÏÑÁ) ³ ïñèëîöèí
(ÏÑ), ä³ÿ ÿêèõ íà öåíòðàëüíó íåðâîâó ñèñòåìó ëþäèíè ïîä³áíà äî ä³¿ ËÑÄ (äèåòè-
ëàì³ä ë³çåðã³íîâî¿ êèñëîòè), ùî âèêëèêàº ïñèõîìèìåòè÷í³ ñèìïòîìè. Â Óêðà¿í³
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âåëüìè ðîçïîâñþäæåíèé âèä ãðèá³â Psilocybe semilanceata [20]. Êð³ì òîãî, ç
ðîçâèòêîì âèðîáíè÷èõ òåõíîëîã³é ðàí³øå åêçîòè÷í³ äëÿ Óêðà¿íè ðîñëèíè òà
ãðèáè òåïåð áåçïðîáëåìíî âèðîùóþòüñÿ íàðêîä³ëêàìè ó òåïëè÷íèõ óìîâàõ [21].
Çàêîíîäàâåöü, óâàæàºìî, ìàº ðåàãóâàòè íà ö³ îáñòàâèíè.

Òàêîæ âèäàºòüñÿ äîö³ëüíèì ÷³òêî âèçíà÷èòè â çàêîíîäàâñòâ³ â³äïîâ³äàëüí³ñòü
íå ëèøå çà ïîñ³â òà âèðîùóâàííÿ íàðêîòèêîâì³ñíèõ ðîñëèí (ñòàòòÿ 310 ÊÊ
2001 ð.), à é çà ¿õ ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåì³ùåííÿ àáî ïåðåì³ùóâàííÿ ÷åðåç
ìèòíèé êîðäîí Óêðà¿íè ÿê ç ìåòîþ ¿õ ïåðåäàâàííÿ (ñòàòòÿ 6.2.6. ïðîºêòó íîâîãî
ÊÊ), òàê ³ áåç òàêî¿ ìåòè ó çíà÷íèõ ðîçì³ðàõ (ñòàòòÿ 6.2.7. ïðîºêòó íîâîãî ÊÊ)
÷è ó íåâåëèêèõ ðîçì³ðàõ (ñòàòòÿ 6.2.15. ïðîºêòó íîâîãî ÊÊ), à òàêîæ çàâîëîä³ííÿ
íèìè (ñòàòòÿ 6.2.8. ïðîºêòó íîâîãî ÊÊ).

ßêîþ æ ìàº áóòè çàêîíîäàâ÷à ïîë³òèêà ùîäî íåìåäè÷íîãî âæèâàííÿ íàðêî-
òèê³â? Íåìåäè÷íå âæèâàííÿ íàðêîòè÷íîãî àáî îäóðìàíþþ÷îãî çàñîáó, ïñèõîòðîïíî¿
ðå÷îâèíè – âæèâàííÿ íàðêîòè÷íîãî çàñîáó ÷è ïñèõîòðîïíî¿ ðå÷îâèíè áåç ïðèçíà-
÷åííÿ ë³êàðÿ àáî îäóðìàíþþ÷îãî çàñîáó âñóïåðå÷ éîãî ö³ëüîâîìó ïðèçíà÷åííþ
(ï. 2. ÷. 1 ñò. 6.2.1. ïðîºêòó ÊÊ). Íåìåäè÷íå âæèâàííÿ íàðêîòèê³â õî÷à ³ íå
çàáîðîíåíî ó áàãàòüîõ êðà¿íàõ ñâ³òó, îäíàê çàçíà÷åíà ñèòóàö³ÿ ïîòðåáóº ïåâíèõ
óòî÷íåíü ³ ðîç’ÿñíåíü. Æîäíà ç òðüîõ êîíâåíö³é ïðî áîðîòüáó ç íåçàêîííèì îá³-
ãîì íàðêîòèê³â (1961, 1971 ³ 1988 ðð.) íå îð³ºíòóþòü íà âñòàíîâëåííÿ â íàö³îíàëü-
íîìó çàêîíîäàâñòâ³ â³äïîâ³äàëüíîñò³ çà âæèâàííÿ íàðêîòè÷íèõ çàñîá³â àáî ïñèõî-
òðîïíèõ ðå÷îâèí.

×èííå êðèì³íàëüíå çàêîíîäàâñòâî Óêðà¿íè, íå âñòàíîâëþþ÷è â³äïîâ³äàëüí³ñòü
çà îäíîîñ³áíå âæèâàííÿ íàðêîòèê³â, ùî ïîçáàâëåíå ïóáë³÷íîãî õàðàêòåðó, âîäíî÷àñ
ïåðåäáà÷àº â³äïîâ³äàëüí³ñòü çà ïóáë³÷íå àáî â÷èíåíå ãðóïîþ îñ³á íåçàêîííå
âæèâàííÿ íàðêîòè÷íèõ çàñîá³â ó ì³ñöÿõ ìàñîâîãî ïåðåáóâàííÿ ãðîìàäÿí (ñò. 316
ÊÊ Óêðà¿íè 2001 ð.). Ñë³ä çàçíà÷èòè, ùî ñõîæèé çàêîíîäàâ÷èé ï³äõ³ä ðåàë³çîâàíî
â çàêîíîäàâñòâ³ áàãàòüîõ äåðæàâ, ó ÿêèõ äåêðèì³íàë³çîâàíî âîëîä³ííÿ êàíàá³ñîì
äëÿ âëàñíîãî âæèâàííÿ, îäíàê âèçíàíî çëî÷èíîì âæèâàííÿ öüîãî íàðêîòè÷íîãî
çàñîáó ó ïóáë³÷íîìó ì³ñö³ (çîêðåìà, Áåëüã³¿, Âåëèêîáðèòàí³¿, Ëþêñåìáóðãó).

Íà äóìêó îêðåìèõ ó÷åíèõ (çîêðåìà À.À. Ìóçèêè), àíàë³çîâàíèé çàêîíîäàâ÷èé
ï³äõ³ä íåõòóº ïðàâàìè ëþäèíè òà º, ïî ñóò³, ïðèõîâàíèì âàð³àíòîì êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà íåìåäè÷íå âæèâàííÿ íàðêîòè÷íèõ çàñîá³â. Îäíàê àâòîð ö³º¿
ñòàòò³ ïåðåêîíàíèé, ùî çàçíà÷åíà êðèì³íàëüíî-ïðàâîâà çàáîðîíà ïîêëèêàíà
îõîðîíÿòè ãðîìàäñüêèé ïîðÿäîê ³ ñòðèìóâàòè ðåêëàìóâàííÿ íåìåäè÷íîãî âæèâàííÿ
íàðêîòèê³â. Óñâ³äîìëåííÿ öèõ îáñòàâèí â³ä³ãðàëî âèð³øàëüíó ðîëü ï³ä ÷àñ
ôîðìóëþâàííÿ ó ïðîºêò³ íîâîãî ÊÊ Óêðà¿íè ïîëîæåíü ñòàòò³ 6.2.12, â ÿê³é
âñòàíîâëåíî â³äïîâ³äàëüí³ñòü çà ñïîíóêàííÿ äî íåìåäè÷íîãî âæèâàííÿ íàðêîòèê³â
ó ôîðì³ ¿õ âæèâàííÿ ó ïóáë³÷íîìó ì³ñö³ (ïóíêò 5 ö³º¿ ñòàòò³).

ßê³ îäíàêîâ³ çà ñòóïåíåì òÿæêîñò³ ïðîòèïðàâí³ ä³¿ ïðîïîíóºòüñÿ îá’ºäíàòè
â ìåæàõ îäíîãî ñêëàäó çëî÷èíó? Øòó÷íå ðîç’ºäíàííÿ çàêîíîäàâöåì ó ÷èííîìó
ÊÊ îäíàêîâèõ çà ñâî¿ì çì³ñòîì òà ñòóïåíåì òÿæêîñò³ ä³é ç íàðêîòèêàìè âèäàºòüñÿ
íå îá´ðóíòîâàíèì ³ íå â³äïîâ³äàº ïðàâèëàì þðèäè÷íî¿ òåõí³êè. Íà íàøó äóìêó,
òàê³ ä³ÿííÿ, ÿê ñõèëÿííÿ äî âæèâàííÿ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí
àáî ¿õ àíàëîã³â (ñòàòòÿ 315 ÊÊ 2001 ð.), ÷è îäóðìàíþþ÷èõ çàñîá³â (ñòàòòÿ 324 ÊÊ
2001 ð.), ñïîíóêàííÿ äî âæèâàííÿ äîï³íãó (ñòàòòÿ 323 ÊÊ 2001 ð.), ïóáë³÷íå
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âæèâàííÿ íàðêîòè÷íîãî çàñîáó (ñòàòòÿ 316 ÊÊ), ìàþòü ñï³ëüíå ðîäîâå ïîíÿòòÿ
“ñïîíóêàííÿ”. Àêàäåì³÷íèé òëóìà÷íèé ñëîâíèê óêðà¿íñüêî¿ ìîâè âèçíà÷àº öåé
òåðì³í ÿê “âèêëèêàòè ó êîãî-íåáóäü áàæàííÿ ðîáèòè ùî-íåáóäü; çìóøóâàòè,
ñõèëÿòè, çàîõî÷óâàòè äî ÿêî¿ñü ä³¿, ïåâíîãî â÷èíêó” [22, ñ. 572]. Íà äóìêó ÷ëåí³â
ðîáî÷î¿ ãðóïè, òàê³ ä³ÿííÿ ìàþòü ïîð³âíÿíî îäíàêîâó ñòóï³íü òÿæêîñò³. Óðàõîâóþ÷è
çàçíà÷åíå, ðîáî÷à ãðóïà ï³äòðèìàëà ïðîïîçèö³þ àâòîðà îá’ºäíàòè â ïðîºêò³ íîâîãî
ÊÊ ö³ ïðîòèïðàâí³ ä³¿ â ìåæàõ îäíîãî ñêëàäó çëî÷èíó – “ñïîíóêàííÿ äî íåìåäè÷íîãî
âæèâàííÿ íàðêîòè÷íîãî çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè, ¿õ àíàëîã³â, îäóðìàíþþ÷îãî
çàñîáó ÷è äîï³íãó” (ñòàòòÿ 6.2.12 ïðîºêòó íîâîãî ÊÊ). Ï³ä ñïîíóêàííÿì äî íåìåäè÷-
íîãî âæèâàííÿ òàêèõ çàñîá³â, ðå÷îâèí ÷è äîï³íãó ìè ïðîïîíóºìî ââàæàòè âæå
óñòàëåí³ â ïðàêòèö³ ä³ÿííÿ: 1) ñõèëÿííÿ ³íøî¿ îñîáè äî âæèâàííÿ òàêîãî çàñîáó,
ðå÷îâèíè ÷è äîï³íãó; 2) íåçàêîííå ââåäåííÿ òàêîãî çàñîáó, ðå÷îâèíè ÷è äîï³íãó
â îðãàí³çì ³íøî¿ îñîáè ïðîòè ¿¿ âîë³ àáî 3) ó ïóáë³÷íîìó ì³ñö³ âæèâàííÿ òàêîãî
çàñîáó, ðå÷îâèíè ÷è äîï³íãó. ßê ñïîíóêàííÿ ìè ïðîïîíóºìî îö³íþâàòè òàêîæ ³
íîâ³ (ðàí³øå íå êðèì³íàë³çîâàí³) ä³ÿííÿ, ÿê³ âíàñë³äîê ¿õ ïîøèðåííÿ ïîòðåáóþòü,
ââàæàºìî, íàãàëüíî¿ êðèì³íàë³çàö³¿: 1) íåçàêîííå ðåêëàìóâàííÿ íàðêîòè÷íîãî
çàñîáó, ïñèõîòðîïíî¿ ðå÷îâèíè, ¿õ àíàëîã³â, îäóðìàíþþ÷îãî çàñîáó ÷è äîï³íãó;
2) ïîøèðåííÿ ³íôîðìàö³¿ ïðî ì³ñöå ïðèäáàííÿ òàêîãî çàñîáó, ðå÷îâèíè ÷è äîï³íãó
(çîêðåìà â êàíàëàõ ñîö³àëüíèõ ìåðåæ àáî ïðîãðàì).

Çàçíà÷èìî, ùî âèêîðèñòàííÿ ñîö³àëüíèõ ìåðåæ äëÿ ïîïóëÿðèçàö³¿ íåìåäè÷-
íîãî âæèâàííÿ íàðêîòèê³â âèêëèêàº íåàáèÿêó ñòóðáîâàí³ñòü Ì³æíàðîäíîãî êîì³-
òåòó ïî êîíòðîëþ çà íàðêîòèêàìè [23, ñ. 67–69]. Êðèì³íàë³çàö³ÿ ðåêëàìóâàííÿ òà
ïîøèðåííÿ ³íôîðìàö³¿ ïðî ì³ñöå ïðèäáàííÿ íàðêîòèê³â çàãàëîì â³äïîâ³äàº ïîëî-
æåííÿì Êîíâåíö³é ÎÎÍ ïðî ïñèõîòðîïí³ ðå÷îâèíè 1971 ð. (ïóíêò 2 ñòàòò³ 10) òà
ïðî áîðîòüáó ïðîòè íåçàêîííîãî îá³ãó íàðêîòè÷íèõ çàñîá³â ³ ïñèõîòðîïíèõ ðå÷îâèí
1988 ð. (ï³äïóíêò “³³³” ïóíêòó “Ñ” ñòàòò³ 3). Òàê³ ä³¿ âèçíàþòüñÿ çëî÷èííèìè â
êðèì³íàëüíîìó çàêîíîäàâñòâ³ ²ñïàí³¿, Í³ìå÷÷èíè, Ôðàíö³¿ òîùî. Âæå çðîáëåí³
êðîêè â íàïðÿì³ êðèì³íàë³çàö³¿ ðåêëàìè àáî ïðîïàãàíäè íàðêîòèê³â é óêðà¿íñüêèìè
ïàðëàìåíòàðÿìè â ÷èííîìó ÊÊ [24]. Îòæå, àíàë³çîâàí³ ïðîïîçèö³¿ ðîáî÷î¿ ãðóïè
âèäàþòüñÿ îá´ðóíòîâàíèìè.

À ÿêèõ ä³ÿíü òîðêíåòüñÿ òðàíñôîðìàö³ÿ â îáñòàâèíè, ùî ï³äâèùóþòü ñòó-
ï³íü òÿæêîñò³ íîâèõ îñíîâíèõ ñêëàä³â êðèì³íàëüíèõ ïðàâîïîðóøåíü, ðîçì³ùåíèõ
â ³íøèõ Ðîçä³ëàõ ïðîºêòó ÊÊ? Ðîáî÷à ãðóïà íå ïîãîäæóºòüñÿ ç ð³øåííÿì çàêî-
íîäàâöÿ ùîäî âèçíà÷åííÿ îñíîâíîãî áåçïîñåðåäíüîãî îá’ºêòà îêðåìèõ ïðàâîïîðó-
øåíü ó ÷èííîìó ÊÊ. Ìè ââàæàºìî, ùî ä³¿ ç ï³äðîáëåíèì äîêóìåíòîì íà îòðèìàííÿ
íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ïðåêóðñîð³â (ñò. 318 ÊÊ ÷èííîãî
ÊÊ) òà ðåöåïòîì íà ïðàâî ïðèäáàííÿ íàðêîòè÷íèõ çàñîá³â àáî ïñèõîòðîïíèõ ðå-
÷îâèí (ñò. 319 ÷èííîãî ÊÊ) ñïðÿìîâàí³ ïðîòè äîñòîâ³ðíîñò³ ³íôîðìàö³¿, ùî ì³ñ-
òÿòüñÿ íà ìàòåð³àëüíèõ íîñ³ÿõ (Ðîçä³ë 5.8. ïðîºêòó íîâîãî ÊÊ). Ç óðàõóâàííÿì
öüîãî ðîáî÷à ãðóïà ïðîïîíóº â ïåðñïåêòèâ³ îö³íþâàòè òàê³ ä³¿, ÿê ôàëüñèô³êàö³þ
îô³ö³éíîãî äîêóìåíòà, éîãî âèäàííÿ, ïåðåäàâàííÿ ÷è âèêîðèñòàííÿ (ñò. 5.8.4.
ïðîºêòó íîâîãî ÊÊ), à òàêîæ âèêîðèñòàííÿ çàâ³äîìî ñôàëüñèô³êîâàíîãî àáî ÷ó-
æîãî äîêóìåíòà (ñòàòòÿ 5.8.14. ïðîºêòó ÊÊ). Ïðè öüîìó îçíàêîþ ñêëàäó çëî÷èíó,
ÿêà ï³äâèùóº òÿæê³ñòü öèõ çëî÷èí³â íà îäèí ñòóï³íü, º â÷èíåííÿ çëî÷èíó ùîäî
äîêóìåíòà íà îòðèìàííÿ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ³íøèõ
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ïðåäìåò³â, îá³ã ÿêèõ â³äïîâ³äíî äî öüîãî Êîäåêñó º êðèì³íàëüíèì ïðàâîïîðó-
øåííÿì (ï. 5 ñòàòò³ 5.8.3. ïðîºêòó íîâîãî ÊÊ).

Ùîäî ïðàâîâî¿ ðåãëàìåíòàö³¿ ä³é ç êîøòàìè, çäîáóòèìè â³ä íåçàêîííîãî
îá³ãó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí, ¿õ àíàëîã³â, ïðåêóðñîð³â (ñò.
306 ÷èííîãî ÊÊ). Ìè ïåðåêîíàí³, ùî öåé çëî÷èí ïîñÿãàº, íàñàìïåðåä, íà ô³íàíñè
(Ðîçä³ë 7.3. Çëî÷èíè òà ïðîñòóïêè ïðîòè ô³íàíñ³â), à íå íà çäîðîâ’ÿ íàñåëåííÿ.
Äî òîãî æ âèäàºòüñÿ íåëîã³÷íèì çàêð³ïëþâàòè â ÷èííîìó çàêîíîäàâñòâ³ â³äïî-
â³äàëüí³ñòü çà ñõîæ³ ä³ÿííÿ ç îêðåìèìè ïðåäìåòàìè ëèøå â ñòàòò³ 209 òà 306 ÷èí-
íîãî ÊÊ. Çà òàêî¿ ëîã³êè çàêîíîäàâåöü ìàâ áè âèä³ëèòè â îêðåì³ ñòàòò³ ÷èííîãî
ÊÊ ³ òàê³, íàïðèêëàä, ñêëàäè çëî÷èí³â, ÿê âèêîðèñòàííÿ êîøò³â, çäîáóòèõ â³ä òå-
ðîðèçìó; âèêîðèñòàííÿ êîøò³â, çäîáóòèõ â³ä íåçàêîííîãî îá³ãó çáðî¿; âèêîðèñòàííÿ
êîøò³â, çäîáóòèõ â³ä òîðã³âë³ ëþäüìè.

Ìè óñâ³äîìëþºìî, ùî ìåòà âèêîðèñòàííÿ ìàéíà, îäåðæàíîãî çëî÷èííèì
øëÿõîì, ó ëåãàëüíèõ ñåêòîðàõ åêîíîì³êè òà äëÿ ïðîäîâæåííÿ çëî÷èííî¿ ä³ÿëüíîñò³,
º äåùî ð³çíîþ. Òîìó ìè ïðîïîíóºìî çàêð³ïèòè â³äïîâ³äàëüí³ñòü çà òàê³ ä³ÿííÿ â
îêðåìèõ ñòàòòÿõ ïðîºêòó íîâîãî ÊÊ – ñòàòò³ 7.3.13. “Ëåãàë³çàö³ÿ (â³äìèâàííÿ
ìàéíà), îäåðæàíîãî çëî÷èííèì øëÿõîì” òà ñòàòò³ 7.3.14 “Âèêîðèñòàííÿ ìàéíà,
îäåðæàíîãî çëî÷èííèì øëÿõîì”. Ïðè öüîìó â îñòàíí³é ñòàòò³ éäåòüñÿ ïðî ìàéíî,
ùîäî ÿêîãî ôàêòè÷í³ îáñòàâèíè ñâ³ä÷àòü ïðî éîãî îäåðæàííÿ øëÿõîì ó÷èíåííÿ
ïðåäèêàòíîãî çëî÷èíó áóäü-ÿêîãî âèäó (à íå ëèøå “íàðêîòè÷íîãî”).

Îçíàêè ñêëàäó çëî÷èíó, ÿê³ ï³äâèùóþòü òÿæê³ñòü ïðîàíàë³çîâàíèõ “íàðêîòè÷-
íèõ” êðèì³íàëüíèõ ïðàâîïîðóøåíü, ïåðåäáà÷åí³ â ñòàòòÿõ 6.2.2, 6.2.3. ïðîºêòó
íîâîãî ÊÊ ³ îñîáëèâîãî íàóêîâîãî êîìåíòóâàííÿ, íà íàøó äóìêó, íå ïîòðå-
áóþòü.

Ñë³ä çàçíà÷èòè, ùî â ðîçä³ë³ 6.2 (ÿê ³ â ³íøèõ ðîçä³ëàõ) Îñîáëèâî¿ ÷àñòèíè
ïðîºêòó íîâîãî ÊÊ íå çàêð³ïëåíî çàîõî÷óâàëüíèõ íîðì. Îäíàê öå çîâñ³ì íå
îçíà÷àº, ùî ðîáî÷à ãðóïà â³äìîâèëàñÿ â³ä ³íñòèòóòó çàîõî÷åííÿ ïîçèòèâíî¿
ïîñòêðèì³íàëüíî¿ ïîâåä³íêè. Ð³÷ ó òîìó, ùî ðîáî÷à ãðóïà óõâàëèëà ð³øåííÿ
òðàíñôîðìóâàòè ³íñòèòóò çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ (ÿê
çàãàëüí³, òàê ³ ñïåö³àëüí³ éîãî íîðìè) â ³íñòèòóò çâ³ëüíåííÿ â³ä ïîêàðàííÿ [25,
ñ. 6–7]. Ï³äñòàâè, ç ÿêèõ îñîá³, ÿêà â÷èíèëà “íàðêîòè÷í³” êðèì³íàëüí³ ïðàâîïîðó-
øåííÿ, ïåðåäáà÷åí³ ñòàòòÿìè 6.2.4, 6.2.5, 6.2.6, 6.2.7, 6.2.14, 6.2.15, 6.2.16, 6.2.17
ïðîºêòó íîâîãî ÊÊ (çà âèíÿòêîì çáóòó ÷è ³íøîãî ïåðåäàâàííÿ ïðåäìåòà), ìîæå
áóòè íå ïðèçíà÷åíî ïîêàðàííÿ, âñòàíîâëåíå â ÷. 5 ñò. 3.4.2. ïðîºêòó íîâîãî ÊÊ
“Íåïðèçíà÷åííÿ ïîêàðàííÿ ó çâ’ÿçêó ç ïîçèòèâíîþ ïîâåä³íêîþ îñîáè ï³ñëÿ â÷è-
íåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ”. Òàêèìè ï³äñòàâàìè º: 1) ùèðå êàÿòòÿ
îñîáè; 2) äîáðîâ³ëüíå ïîâ³äîìëåííÿ îñîáîþ ïðîêóðîðó ÷è îðãàíó ïðàâîïîðÿäêó
âñ³º¿ â³äîìî¿ ³íôîðìàö³¿ ïðî â÷èíåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, ñïðèÿííÿ
éîãî ðîçêðèòòþ òà 3) äîáðîâ³ëüíà âèäà÷à ïðîêóðîðó ÷è îðãàíó ïðàâîïîðÿäêó
ïðåäìåòà, ùîäî ÿêîãî âîíà çä³éñíþâàëà â³äïîâ³äíå ä³ÿííÿ, òà âêàçàëà äæåðåëî
éîãî íàáóòòÿ.

Íàñàìê³íåöü çàçíà÷èìî, ùî ðîáîòà íàä ïîëîæåííÿìè ïðî “íàðêîòè÷í³”
êðèì³íàëüí³ ïðàâîïîðóøåííÿ â ïðîºêò³ íîâîãî ÊÊ ïîñò³éíî òðèâàº. ×ëåíè ðîáî÷î¿
ãðóïè â³äêðèò³ äî îá´ðóíòîâàíî¿ êðèòèêè ðîçðîáëåíèõ ïîëîæåíü, ¿õ ïîäàëüøîãî
îáãîâîðåííÿ òà âäîñêîíàëåííÿ.

© Horokh Oleksii, 2022



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2022.2(56) Issue 2(56) 2022

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(56) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.2(56)

162

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Ñòðàòåã³ÿ äåðæàâíî¿ ïîë³òèêè ùîäî íàðêîòèê³â íà ïåð³îä äî 2020 ðîêó (ñõâàëåíî ðîç-
ïîðÿäæåííÿì Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 28 ñåðïíÿ 2013 ðîêó ¹ 735-ð). URL: https://
zakon.rada.gov.ua/laws/show/735-2013-%D1%80/print (äàòà çâåðíåííÿ: 09.04.2021).

2. Ïðîºêò íîâîãî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè. URL: https://newcriminalcode.org.ua/
criminal-code (äàòà çâåðíåííÿ: 10.06.2022).

3. Áåðæåðîí Ð. Ê. Ïðàâèëà íîðìîïðîåêòóâàííÿ. Êè¿â, 1999. 101 ñ.
4. Î íîðìàòèâíûõ ïðàâîâûõ àêòàõ: Çàêîí Ðåñïóáëèêè Áåëàðóñü îò 10 ÿíâàðÿ 2000 ã.

¹ 361-3. URL: http://www.pravo.by/document/?guid=3871&p0=h10000361 (äàòà çâåðíåííÿ:
10.06.2022).

5. Äçåéêî Æ. Î. Ñòàòòÿ, ãëàâà, ðîçä³ë çàêîíó ÿê åëåìåíò éîãî ñòðóêòóðè. ªâðîïåéñüê³ ïåð-
ñïåêòèâè. 2014. ¹ 1. Ñ. 5–10.

6. Òðîñòþê Ç. À. Ïîíÿò³éíèé àïàðàò Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.
Êè¿â: Àò³êà, 2003. 144 ñ.

7. Âåëèêà óêðà¿íñüêà þðèäè÷íà åíöèêëîïåä³ÿ: ó 20 ò. Ò. 17: Êðèì³íàëüíå ïðàâî / ðåäêîë.:
Â.ß. Òàö³é (ãîëîâà), Â.². Áîðèñîâ (çàñò. ãîëîâè) òà ³í.; Íàö. àêàä. ïðàâ. íàóê Óêðà¿íè; ²í-ò
äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüêîãî ÍÀÍ Óêðà¿íè; Íàö. þðèä. óí-ò ³ì. ßðîñëàâà Ìóäðîãî.
Õàðê³â: Ïðàâî, 2017. 1064 ñ.

8. Íàóêîâî-ïðàêòè÷íèé êîìåíòàð Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè / çà ðåä. Ì.². Ìåëüíèêà,
Ì.². Õàâðîíþêà. 10-òå âèä., ïåðåðîá. òà äîïîâ. Êè¿â: ÂÄ Äàêîð, 2018. 1360 ñ.

9. Åäèíàÿ êîíâåíöèÿ î íàðêîòè÷åñêèõ ñðåäñòâàõ 1961 ãîäà ñ ïîïðàâêàìè, âíåñåííûìè â
íåå â ñîîòâåòñòâèè ñ Ïðîòîêîëîì 1972 ãîäà î ïîïðàâêàõ ê Åäèíîé êîíâåíöèè î íàðêîòè÷åñêèõ
ñðåäñòâàõ 1961 ãîäà. URL: https://zakon.rada.gov.ua/laws/show/995_177#Text (äàòà çâåðíåííÿ:
10.03.2021).

10. Êîíâåíöèÿ î ïñèõîòðîïíûõ âåùåñòâàõ. URL: https://zakon.rada.gov.ua/laws/show/
995_176#Text  (äàòà çâåðíåííÿ: 10.03.2021).

11. Êîíâåíö³ÿ Îðãàí³çàö³¿ Îá’ºäíàíèõ Íàö³é ïðî áîðîòüáó ïðîòè íåçàêîííîãî îá³ãó
íàðêîòè÷íèõ çàñîá³â ³ ïñèõîòðîïíèõ ðå÷îâèí. URL: https://zakon.rada.gov.ua/laws/show/
995_096#Text (äàòà çâåðíåííÿ: 10.03.2021).

12. Ïðî íàðêîòè÷í³ çàñîáè, ïñèõîòðîïí³ ðå÷îâèíè ³ ïðåêóðñîðè. Çàêîí Óêðà¿íè â³ä 15 ëþ-
òîãî 1995 ð. URL: https://zakon.rada.gov.ua/laws/show/60/95-%D0%B2%D1%80#Text (äàòà
çâåðíåííÿ: 10.03.2021).

13. Ïåðåë³ê íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí ³ ïðåêóðñîð³â. Çàòâåðäæåíî
ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 6 òðàâíÿ 2000 ð. ¹ 770. URL: https://zakon.rada.gov.ua/
laws/show/770-2000-%D0%BF#Text (äàòà çâåðíåííÿ: 10.03.2021).

14. Ïðî äåÿê³ ïèòàííÿ â³äíåñåííÿ çàñîá³â ³ ðå÷îâèí äî àíàëîã³â íàðêîòè÷íèõ çàñîá³â ³
ïñèõîòðîïíèõ ðå÷îâèí: íàêàç ÌÎÇ Óêðà¿íè â³ä 03 êâ³òíÿ 2019 ð. ¹ 715. URL: https://zakon.
rada.gov.ua/laws/show/z0655-19#Text (äàòà çâåðíåííÿ: 10.03.2021).

15. Ôåñåíêî ª.Â. Çëî÷èíè ïðîòè çäîðîâ’ÿ òà ñèñòåìè çàõîä³â ç éîãî îõîðîíè: ìîíîãðàô³ÿ.
Êè¿â: Àò³êà, 2004. 377 ñ.

16. Ëîñè÷ Ñ.Â. Ïðîáëåìí³ ïèòàííÿ âèçíà÷åííÿ ïðåäìåòà çëî÷èíó, ïåðåäáà÷åíîãî ñò. 324
ÊÊ Óêðà¿íè. Ïðàâî ³ ñóñï³ëüñòâî. ¹ 1. ×àñòèíà 2/2016. Ñ. 131–135.

17. Ïðî ñóäîâó ïðàêòèêó â ñïðàâàõ ïðî çëî÷èíè ó ñôåð³ îá³ãó íàðêîòè÷íèõ çàñîá³â,
ïñèõîòðîïíèõ ðå÷îâèí, ¿õ àíàëîã³â àáî ïðåêóðñîð³â: ïîñòàíîâà Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè
â³ä 26 êâ³òíÿ 2002 ðîêó ¹ 4. Ïðàêòèêà çàñòîñóâàííÿ Âåðõîâíèì Ñóäîì Óêðà¿íè ïîëîæåíü
Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè / óêëàä. Î.Ï. Ãîðîõ; çà çàã. ðåä. À.À. Ìóçè-
êè. Ê.: Öåíòð ó÷áîâî¿ ë³òåðàòóðè, 2017. 915 ñ.

18. Ìóçèêà À.À., Ãîðîõ Î.Ï. Ïîêàðàííÿ òà éîãî çàñòîñóâàííÿ çà çëî÷èíè ïðîòè çäîðîâ’ÿ
íàñåëåííÿ: ìîíîãðàô³ÿ. Êè¿â: ÏÀËÈÂÎÄÀ À.Â., 2012. 404 ñ.

19. Ðîáàê Â.À. Ïðåäìåò çëî÷èíó, ïåðåäáà÷åíîãî ñò. 310 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè.
Äåðæàâà ³ ïðàâî: de lege praeterita, instante, futura: ìàòåð³àëè Ì³æíàðîäíî¿ íàóêîâî-ïðàêòè÷íî¿
êîíôåðåíö³¿. Ìèêîëà¿â, 27–28 ëèñòîïàäà 2009 ðîêó. Ìèêîëà¿â: ²ë³îí, 2009. Ñ. 365–366.

20. Ê³ðøåíáëàò ß.Ä., Ãîðä³ºíêî Â.Â. “Ìàã³÷í³” ãðèáè. URL: https://www.bsmu.edu.ua/blog/
6900-magichni-gribi/ (äàòà çâåðíåííÿ: 13.05.2022).

21. Íà ×åðí³ã³âùèí³ âèÿâèëè òåïëèöþ ç êîíîïëåþ òà ãàëþöèíîãåííèìè ãðèáàìè íà ì³ëüéîí
ãðèâåíü. URL: https://www.unian.ua/incidents/10689153-na-chernigivshchini-viyavili-teplicyu-z-
konopleyu-ta-galyucinogennimi-gribami-na-milyon-griven.html (äàòà çâåðíåííÿ: 13.05.2022).

22. Ñëîâíèê óêðà¿íñüêî¿ ìîâè: [â 11 ò.] / ÀÍ Óêðà¿íñüêî¿ ÐÑÐ, ²í-ò ìîâîçíàâ. ³ì. Î.Î. Ïî-
òåáí³; ðåäêîë.: ².Ê. Á³ëîä³ä (ãîëîâà) [òà ³í.]. Êè¿â: Íàóê. äóìêà, 1970–1980. Ò. 9: ðåä. ².Ñ. Íà-
çàðîâà [òà ³í.]. 1978. 916 c.

© Horokh Oleksii, 2022



DOI (Issue): https: //doi.org/10.36486/np.2022.2(56) Issue 2(56) 2022

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(56) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.2(56)

163

23. Äîïîâ³äü Ì³æíàðîäíîãî êîì³òåòó ç êîíòðîëþ çà íàðêîòèêàìè çà 2021 ð³ê. Âåíà, 2022.
192 ñ.

24. Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî êðèì³íàë³çàö³¿ ðåêëàìè
àáî ïðîïàãàíäè íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí, ¿õ àíàëîã³â àáî ïðåêóðñîð³â: ïðîºêò
Çàêîíó â³ä 14.05.2021 ¹ 5496. URL: http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=71908
(äàòà çâåðíåííÿ: 13.05.2022).

25. Ãîðîõ Î.Ï. Çâ³ëüíåííÿ â³ä ïîêàðàííÿ çà ïðîºêòîì íîâîãî Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè. Íàóêîâ³ çàïèñêè ÍàÓÊÌÀ. Þðèäè÷í³ íàóêè. 2021. Ò. 8. Ñ. 3–15.

REFERENCES

1. Stratehiia derzhavnoi polityky shchodo narkotykiv na period do 2020 roku. “Strategy of the
state policy on drugs for the period until 2020 (commended to the orders of the Cabinet of Ministers
of Ukraine on 28 September 2013 No.735-r)”. URL: https://zakon.rada.gov.ua/laws/show/735-
2013-%D1%80/print (Date of Application: 09.04.2021 [in Ukrainian].

2. Proiekt novoho Kryminalnoho kodeksu Ukrainy. “Draft of a new Criminal Code of Ukraine”.
https://newcriminalcode.org.ua/criminal-code (Date of Application: 10.06.2022). [in Ukrainian].

3. Bergeron R.K. (1999). Pravyla normoproektuvannia. “Rules of normative design”. Kyiv.
101 p. [in Ukrainian].

4. O normatyvnykh pravovykh aktakh. “Law of the Republic of Belarus ‘On Normative Legal
Acts’ dated January 10, 2000 No. 361-3". http://www.pravo.by/document/?guid=3871&p0=h10000361
(Date of Application: 10.06.2022) [in Belarus].

5. Zheiko Zh.O. (2014). Stattia, hlava, rozdil zakonu yak element yoho struktury. “Article,
chapter, section of the law as an element of its structure”. European perspectives. No. 1. P. 5–10 [in
Ukrainian].

6. Trostiuk Z.A. (2003). Poniatiinyi aparat Osoblyvoi chastyny Kryminalnoho kodeksu Ukrainy.
“Conceptual apparatus of the Special part of the Criminal Code of Ukraine”. Kyiv: Atika. 144 p. [in
Ukrainian].

7. Velyka ukrainska yurydychna entsyklopediia. “The Great Ukrainian Legal Encyclopedia”: in
20 volumes. T. 17: Criminal Law / editorial board: V.Ya. Tatsii (head), V.I. Borisov and in.; National
acad. rights. Sciences of Ukraine; ²n-t of State and Rights V.M. Koretsky NAS of Ukraine; National
Legal un-t Yaroslav the Wise. Kharkiv: Pravo, 2017. 1064 p. [in Ukrainian].

8. Naukovo-praktychnyi komentar Kryminalnoho kodeksu Ukrainy. “Scientific and practical
commentary on the Criminal Code of Ukraine” / ed. by. M.I. Melnyk, M.I. Khavroniuk. 10th species.
Kyiv: VD Dakor, 2018. 1360 p. [in Ukrainian].

9. Edinaia konvientsiia o narkotycheskykh sredstvakh 1961 goda s popravkami, vniesiennymi v
nieie v sootvetstvii s Protokolom 1972 goda o popravkakh k Edinoi konvientsii o narkotichieskikh
sriedstvakh 1961 goda. “Single Convention on Narcotic Drugs, 1961, as amended by the 1972
Protocol amending the Single Convention on Narcotic Drugs, 1961”. URL: https://zakon.rada.gov.ua/
laws/show/995_177#Text (Date of Application: 10.03.2021) [in Russian].

10. Konventsiia o psikhotropnykh vieshchiestvakh. “Convention on Psychotropic Substances”.
URL: https://zakon.rada.gov.ua/laws/show/995_176#Text (Date of Application: 10.03.2021) [in
Russian].

11. Konventsiia Orhanizatsii Obiednanykh Natsii pro borotbu proty nezakonnoho obihu
narkotychnykh zasobiv i psykhotropnykh rechovyn. “Convention of the Organization of the United
Nations on the fight against illegal drugs and psychotropic speeches”. URL: https://zakon.rada.gov.ua/
laws/show/995_096#Text (Date of Application: 10.03.2021) [in Ukrainian].

12. Pro narkotychni zasoby, psykhotropni rechovyny i prekursory. “About narcotic drugs,
psychotropic speech and precursors. Law of Ukraine dated February 15, 1995”. URL: https://
zakon.rada.gov.ua/laws/show/60/95-%D0%B2%D1%80#Text (Date of Application: 10.03.2021) [in
Ukrainian].

13. “List of narcotic drugs, psychotropic speeches and precursors”. Approved by the decision of
the Cabinet of Ministers of Ukraine dated May 6, 2000. No. 770. URL: https://zakon.rada.gov.ua/
laws/show/770-2000-%D0%BF#Text (Date of Application: 10.03.2021) [in Ukrainian].

14. Pro deiaki pytannia vidnesennia zasobiv i rechovyn do analohiv narkotychnykh zasobiv i
psykhotropnykh rechovyn. “ About acts of nutrition for the introduction of drugs and speeches to
analogues of narcotic drugs and psychotropic speeches”. Order of the Ministry of Health of Ukraine
dated April 03, 2019 No. 715. URL: https://zakon.rada.gov.ua/laws/show/z0655-19#Text (Date of
Application: 10.03.2021) [in Ukrainian].

© Horokh Oleksii, 2022



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2022.2(56) Issue 2(56) 2022

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(56) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.2(56)

164

15. Fesenko Ye.V. (2004). Zlochyny proty zdorovia ta systemy zakhodiv z yoho okhorony.
“Crimes against the health of the population and the system of measures for its protection”. Monograph.
Kyiv: Atika. 377 p. [in Ukrainian].

16. Losich S.V. (2016). Problemni pytannia vyznachennia predmeta zlochynu, peredbachenoho.
“324 CC of Ukraine”. Law and Susp³lstvo. No. 1. Part 2. P. 131-135 [in Ukrainian].

17. Pro sudovu praktyku v spravakh pro zlochyny u sferi obihu narkotychnykh zasobiv,
psykhotropnykh rechovyn, yikh analohiv abo prekursori. “Resolution of the Plenum of the Supreme
Court of Ukraine “On judicial practice in cases of crimes in the sphere of trafficking in narcotic
drugs, psychotropic substances, their analogues or precursors” dated April 26, 2002 No. 4 / Practice
of application by the Supreme Court of Ukraine of the provisions of the Special Part of the Criminal
Code of Ukraine [Article O.P. Gorokh]; In general ed. A.A. Muzyka. K.: “Center for Educational
Literature”, 2017. 915 p. [in Ukrainian].

18. Muzuka A.A., Gorokh O.P. (2012). Pokarannia ta yoho zastosuvannia za zlochyny proty
zdorovia naselennia.  “Punishment and its application for crimes against public health: monograph”.
Kyiv: A.V. PALIVODA. 404 p. [in Ukrainian].

19. Robak V.A. (2009). Predmet zlochynu, peredbachenoho st. 310 Kryminalnoho kodeksu
Ukrainy. “The subject of the crime provided for in Art. 310 of the Criminal Code of Ukraine”. State
and law: de lege praeterita, instante, futura: Materials of the International scientific and practical
conference. Mykolaiv, November 27–28, 2009. Mykolaiv: Ilion. P. 365–366 [in Ukrainian].

20. Kirshenblat Ya.D., Gordienko V.V. “Mahichni” hryby. “Magic” mushrooms. URL: https://
www.bsmu.edu.ua/blog/6900-magichni-gribi/ (Date of Application: 13.05.2022)  [in Ukrainian].

21. Na Chernihivshchyni vyiavyly teplytsiu z konopleiu ta haliutsynohennymy hrybamy na
milion hryven. “A greenhouse with hemp and hallucinogenic mushrooms worth a million hryvnias was
discovered in Chernihiv Oblast”. URL: https://www.unian.ua/incidents/10689153-na-chernigivshchini-
viyavili-teplicyu-z-konopleyu-ta-galyucinogennimi-gribami-na-milyon-griven.html (Date of Application:
13.05.2022) [in Ukrainian].

22. Slovnyk ukrainskoi movy. “Dictionary of the Ukrainian language: [in 11 volumes]” /
Academy of Sciences of the Ukrainian SSR, Institute of Linguistics O.O. Potebny; editor: I.K. Bilodid
(head) [etc.]. Kyiv: Nauk.opinion, 1970–1980. T. 9: ed. I.S. Nazarova [and others]. 1978. 916 c.
[in Ukrainian].

23. Dopovid Mizhnarodnoho komitetu z kontroliu za narkotykamy za 2021 rik. “Report of the
International Narcotics Control Committee for 2021”. Vienna, 2022. 192 p. [in Ukrainian].

24. Pro vnesennia zmin do Kryminalnoho kodeksu Ukrainy shchodo kryminalizatsii reklamy
abo propahandy narkotychnykh zasobiv, psykhotropnykh rechovyn, yikh analohiv abo prekursoriv.
“Draft Law ‘On Amendments to the Criminal Code of Ukraine Regarding the Criminalization of
Advertising or Propaganda of Narcotic Drugs, Psychotropic Substances, Their Analogues or Precursors’
No. 5496 dated May 14, 2021”. URL: http://w1.c1.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=71908
(Date of Application: 13.05.2022) [in Ukrainian].

25. Gorokh O.P. (2021). Zvinennia vid pokarannia za proiektom novoho Kryminalnoho kodeksu
Ukrainy. “Release from punishment under the draft new Criminal Code of Ukraine”. Scientific notes
of NaUKMA. Legal sciences. Vol. 8. P. 3–15 [in Ukrainian].

UDC 343.57

Íorokh Oleksii,
Doctor of Juridical Sciences, Docent, Associate Professor,

National University “Kyiv-Mohyla Academy”
Kyiv, Ukraine,

ORCID ID 0000-0002-9050-4581
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Scientific substantiation of the feasibility of reforming criminal legislation is of
great importance. The purpose of the article – the presentation for further discussion

© Horokh Oleksii, 2022



DOI (Issue): https: //doi.org/10.36486/np.2022.2(56) Issue 2(56) 2022

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(56) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.2(56)

165

by lawyers of a scientifically based legislative model of provisions on “narcotic”
offenses under the draft of the new Criminal Code of Ukraine. To achieve the goal,
using comparative, dialectical, systemic, hermeneutic and other scientific methods,
the national legislation, doctrinal provisions were critically analyzed, and the formulated
proposals under the draft of the new Criminal Code of Ukraine were highlighted.

Based on the results of the research, the main novelties of the reform of the legal
institution of “narcotic” offenses in the draft of the new Criminal Code of Ukraine
were substantiated. The considerations that guided the working group on the
development of new criminal legislation, formulating new legislative provisions, are
given.

Reasoned change of the name of the analyzed legal institution. Arguments are
given regarding the “narcotic” offenses enshrined in the legislation. The concept of
‘intoxicant’ was formulated. The expediency of unifying responsibility for “narcotic”
criminal offenses in various ways is argued. In particular, the vision of changes in the
legislative construction of the main components of criminal offenses (taking into
account the subject of the criminal offense and the purpose of their commission) is
highlighted. The expediency of uniting illegal actions of the same degree of gravity
within one new composition of the crime is substantiated. Arguments are presented
in favor of the transformation of actions with the relevant subjects of criminal offenses
into new main categories of criminal offenses placed in other Sections of the draft of
the new Criminal Code.
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