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“HAPKOTUYHI” KPUMIHAJIbHI IIPABOIIOPYINEHHS
3A IPOEKTOM HOBOTO
KPUMIHAJIBHOTO KOJIEKCY YKPATHU

Y cmammi npoimocmposano asmopcvke bauens 3aKoH00aeu0i Moo NOIONCEHD
npo “naprxomuuni” npasonopyulenis 3a nPoekmom Hoeozo Kpuminaivnozo xooekcy Yx-
painu. Posensinymo Mipkyeanus, SKUMU Kepysaiacs poooua zpyna 3 numans po3pooKu
HOB020 KPUMIHATLHOZO 3AKOHOOABCMEA, (POPMYI0I0UU HOBI 3AKOHOOABYT NOJONCEHHSL.
O6rpynmosano sminy HA36U THCTMUMYMY “HAPKOMUUHUX” KPUMIHALHUX NPABONOPYULCHD.
Hasedeno apeymenmu w000 SusHauenns npeomMemom aHAmi308aHUX KPUMIHATOHUX
npasonopyuens. /losedeno douiibHicmy 3Min 3aK0H00A8Y0T KOHCMPYKUiE OCHOBHUX CKAAOI8
KPUMIHATOHUX NPABONOPYULEHD.

Kmouosi caosa: nesakonnuii 06iz HapKomuunux 3acobie ma ncuxomponHux
Peuosur; “HaprKomuuHni” KPUMIHAIbHI NPABONOPYULEHHS, THCMUMyYym “HapKomuyHux”
KPUMIHATLHUX NPABONOPYUEeHb; Npoekm 108020 Kpuminanvnozo xkodexcy Yxpainu.

B Ykpaiti 3/10BKUBaHHS HAPKOTUUHUMHY 32C00aMU i TICUXOTPOITHUMK PEYOBUHAMU
Ma€ XapakTep errijieMii, Mo MPU3BOAUTD 0 3AMOMISTHHS IKOAU 3I0POB’I0 JIIOIUHM,
HEraTMBHOTO BILIMBY Ha colliaibHy cdepy, a TaKOK CTAHOBUTH 3arpo3y HalliOHAJIbHIl
Gesrietti ep:kasu [1]. 3 MeTOMO IPOTHIIT HE3AKOHHOMY PO3TIOBCIO/IZKEHHIO HAPKOTUIHUX
3ac00iB i ICUXOTPOITHUX PEYOBUH (i — HAPKOTUKK) B HAIIIN /iep/KaBi MPUBEAEHO Y
Bi/IIIOBi/IHICTD 3 Mi’KHAPOAHUMH JIOKYMEHTaMU HalliOHJIbHE 3aKOHO/ABCTBO; BCTAHOBJICHO
0cOOJMBHUIT TTPABOBUIT PeKUM 06iry HapKOTHYHUX 3ac06iB; 3alPOBAKEHO
a/IMiHiCTPaTUBHY Ta KPUMiHAJbHY BiANOBiAaabHiCTh. [IpoTe BiguyTHUX pe3ysabTaTiB y
CKOPOYEHHI HE3aKOHHOTO 00iry HapKOTHKIB Hapasi He BimuyBaeThcs. [leBHOIO Mipoto
11e 3yMOBJICHO HEeIOCKOHAJIICTIO IoJI0KeHb KpuminanbHoro kogekey Y kpainu (nani —
yunauil KK) mpo “Hapkotuuni” mpaBonopymieHHsl.

[Mounnaroun 3 2019 poky, poboua rpyma 3 MUTaHb PO3BUTKY KPUMiHAIBHOIO
npaBa Kowicii 3 utanb npaBoBoi pedopmu npu IlpesuzpentoBi Ykpainu (mani —
poboua TpyIia) 3AiHCHIOE TATOTOBKY POEKTY HOBOro KpuMiHAIBHOTO KOZEKCY Y KpaiHu
[2]. Po3po6Ky 10105KeHb TIPO “HAPKOTHYHI” KPUMiHAJIbHI IPABOIOPYIIEHHS B IPOEKTI
HoBoro KpuminanbHoro Kogekcy Yipainu (gasi — mpoekt HoBoro KK) po6oua rpymna
nopyuria aBropy i€l myOumikarii. ITiz yac po3poOKH KX TMOJI0KEHD OYJI0 BpaXOBaHO
30Kpema 1osiokenHs Konerurynii Yipainu, MO3UTUBHI MisKHAPOAHI 3000B’s3aHHS
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HAIOi JIepsKaBU, MPOTPECHBHI TMOJOKEHHS 3apyOiKHUX KPUMIHATBHUX KOJIEKCIB,
arpoOOBaHi MPaBO3aCTOCOBHOIO TIPAKTUKOIO MOJIOKEHHS HAIIOHAJIBHOTO 3aKOHO/IABCTBA,
HarajibHi TPOGJIEMH CYIOBOI MPAKTUKH, PO3POOJIEHi JOKTPUHOIO HAYKOBI KOHIIETH.
ABTOp BUCJIOBJIIOE IUPY BIASYHICTH Tipocecopy A.A. Mysutli, sikuii 6paB 6e3M0CePeTHIO
y4acTh Y MiITOTOBII HAIIPAIlbOBAaHUX MOJIEJbHUX MTOJIOKEHb.

Mera 1iei Hy6JIiKaui'1' BOAUAETHCS y TIpe3eHTallii JIsT TO/IaIbIIIOT0 0OTOBOPEHHST
IOPUCTaMU HAyKOBO OOIPYHTOBAHOI 3aKOHOABYOI MOZEJ MOJIOKEHD TIPO “HapKOTHYH”
IIPABOIIOPYIIEHHS 3a MPOEKTOM HOBOro KpuminanbHoro kojekcy Ykpainu (Posmin
6.2. OcobmBoi yacTuHu poekTy HOoBoro KK).

Osnaitomsiennst 3 Posgiom 6.2 OcobamBoi yactuHM TpoekTy HOBoro KK
JI03BOJIUTH YMTady 3pOOWTH BHCHOBOK TIPO T€, IO 3MiHU B MPABOBOMY PeTyJIIOBaHHI
iHCTUTYTY “HAPKOTUYHUX KPUMiHATBHUX MPABONOPYIIEHDb OB sI3aHi 3 Ha3BOIO aHa-
JIiI30BAHOTO TIPABOBOTO iHCTUTYTY; MPEAMETOM KPUMiHAJbHUX I1PABOIIOPYIIEHD; 3a-
KOHO/IaBYOI0 KOHCTPYKITI€I0 OCHOBHUX CKJAIiB KPUMiHATbHUX IMPABOMOPYIICHB;
obcTaBUHAMMU, IO MiABUILYIOTh CTYIIHb TSYKKOCTI OCHOBHUX CKJIAAiB KPUMiHATbHUX
npasornopyiieHb. [IpokoMeHTyeMO 3alponoHOBaHi HaMM 3MiHU B KPUMiHAJIbHO-
[IPaBOBOMY PeryJIlOBaHHi.

1. Ha3Ba npaBoBoro incturyty. HasBa po3ziny B 3aKOHOZaBYOMY JOKYMEHTI
Mae€ ileHTUdiKyBaTH PABOBUIA iIHCTUTYT cepejl iHIINX TPABOBUX iHCTUTYTiB. 3Ti/[HO 3
PO3pO6JIEHNMH TTPaBUJIAMU HOPMOTBOPYOI TEXHIKM Ha3Ba 3aKOHY Ma€ JBi (DyHKITII:
CIIPUSTH BiIHAXO/KEHHIO 3aKOHY Ta iH(HOpPMyBaTH UMTava PO 3arajJbHUN 3MIiCT 3aKOHY
[3, c. 18]. IIpu 11bOMY 3aroJIOBKU CTPYKTYPHUX YACTUH 3aKOHY, BUKOHYIOUU OIKUCOBY
Ta iHdopMaTUBHY (DYHKI[TO0, MAIOTh OYTH JAKOHIYHUMU i YiTKO chOPMYIbOBAHIMHE 4]
il BijilIOBiziaTH 3MiCTy HOPMATHBHO-IIPABOBUX IPUITUCIB, SIKi MiCTATHCS B HUX [, ¢. 6;
6, c. 66].

Ha Bigminy Big unaHOro KK crpykrypHi eementn npoekty HoBoro KK po6odoro
rpymoo o6’eqHani Hacammepen B “Kuurn”, ski 00’exnytors nesHi “Posmimmn”. Bepyun
JI0 YBary 3alpOIIOHOBaHe POOOUOIO TPYIION0 BU3HAYEHHS 00’€KTa CKJIaly KPUMiHATIBHOTO
ITPABOIOPYIIEHHS SIK COLIaTbHUX IIHHOCTEH, SIKUM 3all0/III0ETHCS 1ITKO/Ia KPUMiHAJIbHUM
npaBornopymieHHsaM (4. 1 crarti 2.2.1. nmpoekty HOBoro KK), y nmpoekti HoBoro KK
BUOKpeMJieHO BiciM kaur OcobimBoi yactuan. “Hapkornysi” mpaBoIOpyIIeHHST pO3-
MillleHi B KHU31 M0CTi# “3/09MHU Ta MPOCTYIIKU TPOTHU yOJIiuHOTO 3710pOB’st Ta Ge3-
neku MOBKiist”. Y Takuii crocib pobovoo Ipyoi HaroJIOMYEThCS Ha IIHHOCTSIX,
SIKUM 3aBJIA€THhCS TIKO/A y Ppa3i BUMHEHHS aHA/Ii30BaHUX TpaBornopyiieHb. Ipu
dopmyBanni HazBu Posxiny 6.2. OcobamBoi yactuau mpoekty HoBoro KK, poboua
rpylia B3sijla JI0 yBaru CTajay AyMKY 100 POAOBOro 06’€KTa “HapKOTUYHUX KPUMiHATIb-
HUX TIPABOTIOPYIIeHbD (3710POB’sT HacesieHHs ), cpOpMOBaHy B YKpPaiHChKill KpUMiHATBHO-
npaBoBiil Hayii [7, c. 368]. O6’'ekToM aHATI30BAHUX MTPABOIIOPYIIIEHb BU3HAYEHO 37I0POB’sT
Jfozieit (HacesieHHs1 ), Ha sike HeOe3IeYHO BILIMBAOTh HAPKOTHKI. O €IHYI0U0I0 03HAKOO
aHaJi30BaHUX IPABOIIOPYIIEHb Yy TPYIH MOCSATaHb Ha 3/I0POB’S HaceJeHHs cTaja ix
3IATHICTH 3aBIaBaTH OJHOPIAHY MIKOMY (YU CTBOPIOBATH HEGE3IEKY 3aIOIisTHHS TaKOi
NIKO/IN) Y BUTJISAI TIONTMPEHHS HAPKOMaHil Ta TOKCUKOMaHii cepeli HEBU3HAYEHOTO
KoJia 0ci0 yepe3 He3aKOHHUN 06ir HapKOTHMYHUX 3aC00iB, ICUXOTPOIHUX PEYOBUH i
npekypcopis [8, c. 1963]. BpaxoByioun BusHaueHU 00’€KT KPUMiHAIBHUX IIPABOIIO-
py1eHb, chopMyIboBaHoO i HaszBy Po3ziay 6.2. OcobauBOi YacTHHM TPOEKTY HOBOTO
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KK. I1g na3zBa, Ha HaI1y AyMKY, € JIJAKOHIYHOIO, YiTKO c(DOPMYJIBOBAHOIO, y3araJabHEHO
Bi/IIIOBi/Ia€ 3MiCTy HOPMATUBHO-TTPABOBUX IIPUIIUCIB, IKi MiCTATHCS B il CTPYKTYPHil
YaCcTUHI KoZIeKCy, ileHTrdhiKytouu i, 1110 CIIpusi€ BiTHAXO/XKEHHIO aHATi30BAaHOTO PO3/ITY
sk y ctpykrypi Kuurn moctoi, Tak i ctpykrypi OcobauBoi YacTHHM MPOEKTY HOBOTO
KK.

2. IlpeameT KpuMiHAIBHUX MpaBoNoOpyiieHb. Y Ha3Bi Posxiny 6.2. OcobimnBoi
yactuHu 1poekTy HoBoro KK ysaranbHeHO BigoOpaskeHO JMile IBa IPEAMETH KpH-
MiHQJIBHUX TIPABOIOPYIIEHb — HAPKOTUYHI 3acO0M Ta TCHUXOTPOITHI pedyoBHHU (SIK
KBIHTECEHI[is1 HE3aKOHHOTrO 006iry aHajaizoBaHuX pedoBuH). OmHAK MpeaMeT “HapKo-
TUYHUX  KPUMiHAJBbHUX MTPABOIOPYIIEHbD, 3aKpiryieHni y mpoekTi HoBoro KK, 3HauHO
nmprmit. [Ipeqmer mx mpaBomopyIiieHb BUSHAYEHO 3 ypaXyBaHHSAM Bifjomnx KonBeHirii
OOH - 1961 [9], 1971 [10], 1988 pp. [11], a Tako:X HaIiOHAJIBHOTO 3aKOHO/IABCTBA
[12, 13] moxo mpoTuzaii HE3aKOHHOMY PO3IMOBCIOKEHHIO HAPKOTUYHUX 3ac00iB i
MICUXOTPOITHUX PEYOBUH.

B y3arasmbHenomy BUTJIA/I TpeiMeT KPUMiHATbHUX ITpaBornopyliedsb y Posminax
6.2. Ocob6smBoi yactuau mpoekty HoBoro KK cranoisTh: 1) HapkoTuuHi 3acobu
(crarti 6.2.4, 6.2.5, 6.2.8, 6.2.9, 6.2.12, 6.2.13, 6.2.14); 2) NCUXOTPOITHI PEUYOBUHU
(crarTi 6.2.4,6.2.5,6.2.8,6.2.9,6.2.12, 6.2.13, 6.2.14); 3) aHam0rn HAPKOTUYHKX 3aCO0IB
Ta IICUXOTPOITHUX peuoBuH (crarTi 6.2.4, 6.2.5,6.2.8,6.2.9, 6.2.12, 6.2.14); 4) pocaunu
i TpuOH, 0 MiCTATH HAPKOTHYHI 3acoOu abo TicuxoTpornHi pedoBuHu (ctarti 6.2.6,
6.2.7, 6.2.8, 6.2.9, 6.2.15), a Takox npekypcopu (crarts 6.2.7, 6.2.17); 5) npekypcopu
(crarTi 6.2.8, 6.2.9, 6.2.10, 6.2.13, 6.2.16); 6) 00.1a1HAHHS, IPU3HAYEHE /I BAPOOHUIITBA
Y1 BUTOTOBJIEHHST HAPKOTUYHOTO 3ac00y abo mcuxoTporHoi pedoBuuu (cratti 6.2.8,
6.2.10, 6.2.13, 6.2.16); 7) oxypmanioodi 3acobu (crarti 6.2.12); 7) mominr (craTTst
6.2.12).

Ak BumHO 3 HaBeleHOTO BUINE TIEpesiKy, BiKe He € MPeMeTOM KPUMiHAIbHUX
IIPaBOIIOPYIIEeHb, mepeabdadeHnx po3aisom 6.2. OcobgnuBOI YaCTHHU TIPOEKTY HOBOTO
KK: 1) xorrru, 3100yTi Bifi He3aKOHHOTO 00iry HAPKOTHYHUX 3aC0O6iB, IICUXOTPOITHIX
pedoBHH, ix aHajoris, mpekypcopiB (crarts 306 umanoro KK); 2) migpobierii
JIOKYMEHT Ha OTPUMaHHsI HAPKOTUIHHUX 3aC00iB, IICMXOTPOITHUX PEYOBUH ab0 MPEKYPCOPIB
(crarTs 318 ynnnoro KK); 3) perenit Ha mpaBo npuabanHst HAPKOTHYHUX 3ac00iB a60
ncuxoTponHux pedoBuH (ctattd 319 unnnoro KK). OHak 11e 30BciM He 03HAYaE, 1110
poboua rpyra BiIMOBHJIACS Biji KpUMiHaJTi3aIlil HE3aKOHHUX JIill i3 3a3HAYEHUMU TTPe/I-
Metamu. Ha Hariry 1ymKy, il 3 muMu npeaMeTamu (3 ypaxyBaHHSIM OCHOBHOTO 6€3110-
cepeHbOro 00’eKTa IPaBOIOPYIIEHHS) MAlOTh OyTH 3aKpillJieHi B MPUIIKCAX iHIITUX
posainiB Ocobusoi yactuau npoekty KK (mpo 1e Oye 3a3HayeHo HUKYE).

Ctijt 3a3HAYUTH, 1110 Y YJI€HIB POOOYOI TPYITH TIEBHY AUCKYCII0 BUKIUKAJIO TIATAHHS
1po 30epeskeHHs B mpoekTti HoBoro KK kpuminamisarii il 3 ananozamu HapKOTHIHIX
3ac00iB Ta MCUXOTPOITHUX PEYOBUH (Jajli — aHagorK). AHAJIOTH HAPKOTUYHUX 3aCO0iB
i ICMXOTPONTHUX pPedoBUH — 3a6OpPOHEHI 10 06iry Ha Teputopii YKpaiHu pedyoBUHU
CUHTETHYHI Y¥ IPUPOJIHI, He BKJIOUYeHi 10 Ilepestiky HapkoTHIHMX 3ac00iB, ICUXOTPOII-
HUX PEYOBWH i TPEKypPCcOPiB, XiMiuHA CTPYKTypa Ta BJACTUBOCTI SIKMX MOAIOHI 10
XiMi9HOI CTPYKTYPH Ta BJIACTUBOCTEN HAPKOTUYHMX 3aCO0IB i ICMXOTPOITHUX PEUOBHH,
MICUXOAKTUBHY [Ii0 SIKUX BOHU BiZITBOPIOfOTH (cT. 1 3akony Ykpainu “IIpo HapkoTmuHi
3aco0, TICUXOTPOITHI pedoBUHM i ipekypcopu”) [12].
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[Mutanuga BimHeceHHS 3ac00iB i PEYOBUH 10 aHAJIOTIB HAPKOTUYHUX 3aco0iB i
MICUXOTPOITHUX PEUOBUH persiaMeHTyeThes HakazoM MO3 Ykpainu “IIpo neski nuranus
BiJHECEHHs 3ac00iB i PEYOBMH [0 aHAJOTrIB HAPKOTUYHUX 3aCO0IB i IICHXOTPOITHUX
peuosun” Bix 03 kBiTHs 2019 p. Ne 715 [14]. ITum Hakasom xoua i mepenbaueHo BeIeH-
Hs1 Ha BebcaiiTi /lepskaBHoi ycranoBu “IleHTp MCUXiYHOTO 3M0POB’ST i MOHITOPHHTY
HapPKOTHKIB Ta ajikoroJito MiHicTepcTBa 0XOpoHU 3710poB’st Ykpainu” Ilepestiky ananoriB
y €JIeKTPOHHOMY BUTJISI, ofHaK cTanoM Ha 1 sumas 2022 p. s indopmaitist Ha BeO-
caiiTi 1iei ycTaHOBU Hapasi BifICyTHS.

HesusHaueHicts y hopMyBaHHi TIEPeTiKy aHAIOTIB, 0€3yMOBHO, 3HAUHO YCKJIATHIOE
AK 3aKOHHY JisAJbHICTD cy6’€KTiB roCIIo/IapioBaHHA, TaK 1 IIPOTU/IIO0 X HE3aKOHHOMY
0b6iry. B aHasizoBaHOMY acrekTi po3rJsiacThest mpobieMa 3abe3redyeHHs TPaBoOBOi
BU3HAYEHOCT] y MUTaHHI BCTAHOBJIEHHST KPUMiHAJIbHO-ITPABOBUX 3a00POH 32 JIisTHHS 3
aHasoraMu. Y 3B’sI3Ky 3 IIMM POOOUYOI0 TPYIIOI0 06rOBOPIOBAIOCS, 30KpeMa, TTHTaHHS
PO BUKJIIOUEHHS aHAJIOTIB i3 IIpe/iMeTa aHaIi30BaHUX MpaBonopyiieHb. [IpoTe mig yac
00OTOBOPEHHS I[bOTO IMMTAHHS MU YCBIIOMIIM OMUIKOBICTh TAKOTO PilllEHHS.

Bizomo, 1110 BUPOOHUKKM HAPKOTHUKIB, 3 METOIO YHUKHEHHS KPUMiHAJAbHOI Bij-
MOBiIa/IbHOCTI 32 CBOI MPOTUIIPaBHI /i Ta MomMpeHHst B 00iry (hOpMaIbHO JIeTaTbHUX
HIKiVIMBUX PEYOBUH, MOCTIHO MPAIIOIOTh HA/ 3MiHOIO XiMi4HOI CTPYKTYPH MEBHUX
3aco06iB Ta pedoBMH. BHacIiIOK 11bOr0 BiAmoBiAHI peyoBuHu (aHasorn), sbepirandn
HOIOHY /10 HAPKOTUIHUX 3aCO0IB i ICUXOTPOITHUX PEYOBHH TICUXOAKTUBHY JIif0, OTHAK,
Malo4u iHIIly XiMi4HY CTPYKTYPY, JUIIAIOTHCA 11032 MekaMU BKJIoueHux /1o lepeniky
HAPKOTHYHUX 3aC00iB, ICUXOTPOITHUX PEYOBHUH i IPEKYPCOPiB. 3aKOHOIaBYa MPOLELypa
BKJIIOUEHHS HOBOBUSIBJIEHOI pedoBUHM /10 [lepestiky aHa/OriB € CKJIQIHOIO i 3aTPaTHOIO
B yaci. | moku Jep:kaBHi OpraHu 3aKOHOABYO BifipearyioTh Ha MOsIBY B 00iry TIEBHOTO
aHaJIory, BUPOOHUKN HAPKOTHKIB ysKe BUITYCTSTh Ha PUHOK HOBY HEOE3MEeYHy PEYOBHUHY.
BpaxoBytoun 3a3HaueHi apryMeHTH, poboda rpyiia Aililiia BECHOBKY PO 30epesKeHHs
B mpoekTi HoBoro KK KpuMmiHambHOI BiMOBiZalbHOCTI 3a MPOTUIIPABHI AiSHHS 3
ananozamu.

HarrionasibHe 3aKOHOIABCTBO BU3HAYAE MOHSATTSI aOCOTIOTHOI GiJTBIIIOCTI TIPEIMETIB
aHaTi30BaHUX KPUMiHaJbHUX TIpaBomopyiieHb. OnHAK MOHATTS OKPEMUX i3 IHUX
IIPe/IMETIB € JloTenep HeBU3HaYeHUM. /[0 TaKMX HeBU3HAUYECHUX TTOHATH HAJIEKUTD 30KpeMa
HOHSTTS “OypMaHIiOoUi 3acoou”.

Y topuandHiil giTepaTypi MOHSATTS OLypPMaHIOIUYNX 3ac00iB BUSHAYAETHCS 3/1€-
GIJIBINIOTO Yepe3 HaCHiOK, SIKMi HAcTa€ B Pe3yJbTaTi iX HEMEIUYHOTO B/KUBAHHS
(3axBOpIOBaHHST Ha TOKCMKOMaHi0) [15, c. 75] abo uepes mepetik Takux 3acobiB (OT-
PyIiHi JiKapchKi 3aco06M, CUIIBHOIITOYI JIIKAPChKi 3aCO0M, a TAKOXK JAesAKi IPEKYPCOpPH )
[8, c. 1007]. Bomrouac, sik curymrso 3a3nadae C. Jlocwd, Taki BU3HAYEHHST He BiZIOOPaKAOTh
yCiX 03HaK IbOTO TMOHATTS. IIpoTe 3 BUBHAYEHHSIM MOHSTTS “OfypMaHio4i 3acobu”,
c(popMyIbOBAHUM 1IUM YYEHUM, HAM TaKOK CKJIAJHO MOTOJAUTHUCS, OCKIJIBKM BOHO, Ha
HAIITy JIyMKY, € 3aHa/ITO 00’EMHUM Ta CKJIaJIHUM JIJIsT TipaBo3actocyBanus [16, ¢. 133—
134].

Ha nymxy aBropa wmiei ny6uikaiii (ckoperoBanoo po6odoio TPyIo), ogypMa-
HIOIOYMM 3ac000M € CHHTETHYHA PEeYOBMHA, Ipenapar, 3acio (1o He € HapKOTUYHUM
3ac000M ab0 TCHXOTPOIHOIO PEYOBUHOIO) JIIKAPChKOT0, IIPOMKICIOBOIO, IOOYTOBOIO
4y iHITOTO MPU3HAYEHHS, IO BXKUBAETHCSA 0COO0I0 3 METOI0 OJyPMaHEHHS Ta MOKe
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MIPU3BECTH 10 3aXBOPIOBAaHHS Ha ToOKcuKoMaHiio. e monsgarrsa (ars et KK) sampo-
MOHOBaHO 3akpinuTu y crarti 6.2.1 npoexty HoBoro KK “3HaueHHs TepMiHiB, yKUTHUX
y 1bomy Posznimi”.

3. 3akoHOaBYa KOHCTPYKIisl OCHOBHUX CKJIA/liB KPUMiHAJbHUX NPAaBONOPY-
mreHb. Yunuuii Kpuminaabauit Kogeke Ykpaiau € 6e3CyMHIBHUM JTiZIEPOM 3a KiJIbKiCTIO
cTaTeid, 110 BCTAHOBJIIOIOTH Bi/INOBiIA/IbHICTD 3a “HapkoTUYHi” TipaBonopyiieHHs. Hapasi
B HbOMY Tiepebadero mricTHaansTh () tTakux crarteit. YHidikyBaTu BiAIOBifaIbHICTD
3a “HapKOTUYHI” KpUMiHaJbHI paBonopyiieHHs B Poaxaini 6.2 npoekty HoBoro KK
po6oya rpyma BUPIIINIIA ILJIIXOM: KOHCTPYIOBAHHS II0-HOBOMY CKJIA/iB “HAPKOTUYHUX
3JI0YMHIB Ta MPOCTYIIKIB (3 ypaxyBaHHSIM IIpeiMeTa KpUMiHAIBHOTO TIPABOIIOPYIICHHS
Ta METH iX YYMHEHHs ); 00’€IHaHHSI B M€XKaxX OJHOTO CKJIAIy 3JOYMHY OJHAKOBUX 32
CTyIIEHEM TSPKKOCTI TMPOTHUIPABHUX Jill; TpaHC(HOPMYBaHHS B OOCTaBUHH, IO ITij-
BUIIYIOTb CTYIIiHb TSYKKOCTI HOBUX OCHOBHUX CKJIa/1iB KPUMiHAJIbHUX ITPABOIIOPYIIEHD,
poaminiennx B inmmx Poapisax mpoexty KK, miii i3 BiamoBiqaumMuy mpeametaMu KpuMi-
HAJIBHUX TTPABOTIOPYTIEHb.

Axi oc 0ii 6 ananizosaniii chepi poboua zpyna 66axcae OOUIILHUM BUSHAMU KPU-
Minanvnumu npasonopyuwennamu? Ha nanry gymky, B mpoekTi HoBoro KK (ypaxoByioun
MiKHApOIHI 3000B’sI3aHHS Ta HAIliOHAJIbHUI 3aKOHOAABUNI OCBI/]) 3aC/yTOBYIOTh Ha
KpuMiHasizaiito: 1) He3aKOHHMIT 06ir HAPKOTHUYHUX 3aC00iB, IICUXOTPOITHUX PEUYOBUH
abo ix anasoris (crarti 6.2.4, 6.2.5, 6.2.14); 2) HezakouHuUit 06ir pocaun abo rpudis,
10 MIiCTSATh HAPKOTUYHI 3ac00M Y TICUXOTPOIHI pedoBuHm (ctatTi 6.2.6, 6.2.7, 6.2.15);
3) He3aKOHHMI O6IT TIPeKypcopiB abo ob6IaHAHHS, TPU3HAYEHIX JIJIsi BUPOOHUI[TBA Y1
BUTOTOBJIEHHSI HAPKOTUYHOTO 3aCO0Y, IICUXOTPOITHOI pedoBrHM a0 iX aHamoriB (CTaTTs
6.2.10, 6.2.16); 4) He3aKOHHWMIT 06IT POCJIUH YK TPUOIB, MO MICTITH TPEKYPCOp (CTaTTsI
6.2.17); 5) HesaKoOHHA Ilepejadya HAPKOTMYHUX 3aCO0iB, IICUXOTPOIHUX PEYOBUH, IX
aHAJIOriB, POCAUH ui rpubiB, 110 MICTATHh HAPKOTUYHI 3aCO0M, IICUXOTPOIIHI pEYOBUHI
a6o mpexypcopu (crarti 6.2.9); 6) crpusiHHS He3aKOHHOMY BHPOOHUIITBY ab0 BUTO-
TOBJIEHHIO HAPKOTHYHKX 3aC00iB, ICMXOTPOITHUX PEYOBHH, X aHAJIOTIB, MPEKYPCOPIiB
un o0JTafiHAaHH, TPU3HAYEHUX [T BUPOOHUIITBA ab0 BUTOTOBJIEHHST HAPKOTUIHOTO
3aco0y, IICUXOTPOITHOI PeYOBMHY, iX aHasory (ctarts 6.2.10); 7) 3aBoJIOAiHHS HAPKO-
TUYHIM 32C000M, TICUXOTPOITHOIO PEYOBMHOIO, IX aHATIOTOM, POCIMHOIO YU IPUOOM, IO
MiCTUTh HAPKOTUYHHUT 3aci® ab0 MICUXOTPOITHY PEYOBUHY, TIPEKYPCOPOM YU OOJIATHAHHSIM,
TIPU3HAYEHUM JIJIsI BUPOOHUIITBA YU BUTOTOBJIEHHST HAPKOTHIHOTO 32C00Y, TICUXOTPOITHOL
pedoBuHM 260 ix aHasory (crartst 6.2.8); 8) crpusiHHS HeMeMYHOMY BKUBAHHIO HAPKO-
THUYHOTO 3aC00Y, MCUXOTPOITHOI PeYoBUHHU a00 X aHAJIOTIB YU OlypPMAHIOI0YOTO 3aC00Y
(crartst 6.2.11); 9) crioHyKaHHS 0 HEMEAMYHOTO BKUBAHHS HAPKOTHYHOTO 3ac00y,
IICUXOTPOITHOI PEYOBUHM, iX aHAJOrIB, OYPMAHIOIOYOTO 3acO0y Y1 JOMIHTY (CTATTs
6.2.12); 10) mopylieHHs BCTaHOBJIEHUX MpaBu 00iry HapKOTUYHUX 3ac00iB,
IICUXOTPOITHUX PEYOBHUH, TIPEKYPCOPIB a00 00 1aHAHHST, TIPU3HAYEHOTO JIJIsl BAPOOHUIITBA,
BUTOTOBJIEHHST HADKOTUYHUX 3aC00IB UM MCUXOTPOITHUX pedoBuH (cTarts 6.2.13).

BapTo HarosiocuTH, 1110 KOHCTPYIOIOUM CKJIQAM “HAPKOTUYHUX  KPUMiHATBHUX
IPaBOIMOPYIIeHb, poboya TPyTia BpaxyBaja MPOMO3HIlii aBTopa Ii€l cTaTTi B3SATH 0
yBaru IpeaMeT KPUMiHQJIBHOTO IIPABOMOPYIIEHHSI Ta MeTy Horo BumHeHHs. Jlorika
TaKUX MPOTo3ulliil mpocta. OueBUIHO, MO XapakTep il 3 TpeaMeTaMu, 0 MOKYThb
CTaHOBUTH: TOTOBUI JI0 HEMEIUYHOTO BXKMBAHHs 3aci® YU PEYOBUHY, CHPOBUHY JIJIST IX
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BUPOOHMIITBA YW BUTOTOBJIEHHS ab0 CKJIAZOBi MpoIecy iX BUPOOHUIITBA YU BUTO-
TOBJIEHHSI, € PI3HUM. Y PaxoBYIOUM Ili BiZIMiHHOCTI, BiZINOBi/JaJIbHICTD 32 HE3aKOHHI il
3 HAPKOTUYHUMHU 3ac00aMH, TICUXOTPOITHUMH PedoBHHaMU abo ix aHasoramu (CTaTTi
6.2.4, 6.2.5, 6.2.14), pocauHamu ab6o rpubaMu, IO MICTITh HAPKOTUYHI 3aco0M 4Yn
ncuxorponti pedoBuau (ctarti 6.2.6, 6.2.7, 6.2.15), a TakoxK npexypcopu (CTaTTs
6.2.17), npekypcopamu abo 06J1aIHAHHSIM, TPU3HAYCHUM JIJIsl BUPOOHUIITBA Y1 BUTOTOB-
JIEHHST HAPKOTHYHOTO 3ac00Y, TICUXOTPOINTHOI pedoBuHM 200 ix aHasoriB (ctatts 6.2.16)
Po6OYOIO TPYIIOID perlaMeHTOBaHa B OKPEMUX CTATTAX Posiny 6.2 mpoeKkTy HOBOTO
KK.

O3HallOMUBIINCH 3i 3MiCTOM IIMX CTaTe HEBAKKO ITOOAYUTH, 1110 nmudepentiais
BiINIOBiIa/TbHOCTi 32 HE3aKOHHI [ii 3 3a3HaUYeHUMM BUIIlE TIpeMeTaMU 3/lilicHeHa 3
ypaxyBaHHSIM MeTH BUNHEHHS MTPOTUTIPABHUX Jill Ta PO3MipPOM TIpPe/IMeTa TPaBOIoOpY-
mennst. Hampukitaz, y crarti 6.2.4 ipoexty HoBoro KK mepen6auero BiAmoBizaabHiCTh
3a HE3aKOHHUH 06ir HAPKOTHYHKX 3ac00iB, ICUXOTPOITHUX PEYOBUH ab0 IX aHAJIOTIB 3
Mmemoro nepedasanis (3 CTYIiHD TSHKKOCTI 3JI0YMHY, M0 KAPAETHCS MITPadoM y po3mipi
Bix 1000 1o 2000 po3paxyHKOBUX OAMHHUIh ab0 YB'SI3HEHHSIM Ha CTPOK Bix 3 710 4
POKiB), a B cTarTi 6.2.5 — 3a HE3aKOHHMIT 06Ir HAPKOTUIHUX 3aCO0iB, ICUXOTPOITHUX
pedoBHH ab0 IX aHAJIOTIB y sHaunux posmipax Oe3 memu nepedasanns (1 cTymiHb
TSKKOCTI 37I09KHY, 110 KapaeThes mrpacdom y poamipi Big 100 1o 500 pospaxyHKoBHX
OIIMHUITH 200 YB'sI3HEHHSI Ha CTPOK Bia 3 MicstiB 1o 2 pokis). [Ipote y pasi BunHeHHs
0c00010 fIiii MO0 HE3AKOHHOTO 00Iry IUX 3aC00iB UM PEYOBUH Y HEBCNUKUX POSMIPAX
bes memu nepedasanis — 11e TisHHA € npocTynkoM (crarts 6.2.14). AnajoriaHuii miz-
XiJ{ HAMHU 3aCTOCOBAHO i IPM KOHCTPYIOBAHHI MOJIOKEHD ITPO HE3aKOHHUI 00IT pOCIUH
i TpubiB, M0 MICTATH HAPKOTUYHI 3aco6u, MCUXOTpormHI pedoBuHu (craTti 6.2.6,
6.2.7, 6.2.15 npoexty HoBoro KK).

ITix yac BUBHAYEHHS [Iild, 1[0 YTBOPIOIOTH HE3aKOHHHUIA OOIT Bi/IIIOBIIHUX TIPEIMETIB
(crarti 6.2.4, 6.2.5,6.2.6,6.2.7,6.2.14, 6.2.15, 6.2.16, 6.2.17), MU BpaxyBaJIu MMOJIOKEHHS
cr. 1 3akony Ykpaiau “IIpo HapKoTHYHI 3ac00M, TICKXOTPOITHI PEYOBUHM i TIpeKypcopu”,
Jie PO3’SICHEHO TMOHSATTS “00ir HAPKOTUYHUX 3aCc06iB, IICUXOTPOITHUX PEYOBUH i TIpe-
KypcopiB”. BapTo Harosiocut, 1o MoHSITTS He3aKOHHOTO 00iTy Terep OXOILII0E, OKPiM
yKe BiJoMUX (BHPOOHUIITBO, BUTOTOBJIEHHS, NpUAOaHHs, 30epiraHHs), IBa HOBHX
Pi3HOBU/IM TaKuX [ili — “niepeminieHHs” Ta “miepeMillyBaHHs yepe3 MUTHUI KOP/OH.

3HayeHHs IIUX TEPMiHiB pO3’siCHEHO B IIyHKTax 44 Ta 45 BifnosiaHo crarri 1.3.1.
“3nauvenns tepminiB KpuminaabHnoro kozaekcy”. Tak, mia nepemiujennsam HaMu 3arpo-
MIOHOBAHO PO3YMITH [if0, PE3yIbTATOM SIKOI € 3MiHa MicIist mepeOyBaHHsI JIFOIUHU Y1
Oy/1b-sIKOTO TTpeIMeTa (B aHATI30BAaHOMY BUIIA/IKy — HAPKOTHKIB) ¥ TIPOCTOPI 3 BUKOPH-
CTaHHSIM TPaHCITOPTY ab0 6e3 TAKOTo, 30KpeMa IePeBE3eHHs], TIEPEHEeCEHH S, ePECHIAHHSL.
3a3HauMMo, 110 3alIPOTIOHOBAHA HAMU peJlaKIlid TepMiHa “nepeMillieHHsI” PO3B’S3YE,
30KpeMa, IpobsieMy IPaBOBOI OIIHKKM “llepeHeceHHs” HAPKOTHKIB Y MesKaX IEeBHOI
TepuTOpiabHOI OMHMIN 6e3 BUKOPUCTAaHHS TPAHCIOPTY. BiANOBiAHO 10 ycTaseHoi
CY/IOBOI TPAKTUKH, TaKi i KBamiikyoThest ik “30epirants” HapkoTukis [17, c. 539,
110, HacIpaB/i, He BiJIIIOBifla€ 3MiCTy 1UX il

CBO€IO 4eproro, nepemiuysanns uepes Mumuuii Kopoon YKpainu — eKCIIOpT,
iMIIOPT UM TPAH3UT TEPUTOPI€I0 Y KpaiHU NIEBHOIO IIpejiMeTa (B aHAIi30BAaHOMY BUIIA/I-
Ky — HaPKOTHKIB) i3 I0T0 IepeMillleHHsIM Yepe3 MUTHUI KOPAOH Y Kpainu abo cripoboio
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TAKOTO MepeMillleHHsI, He3aIeKHO Bijl fI0ro criocody (30Kpema, Tpr 0co0i, sIKa TePeMiIILyeE,
BUKOPUCTOBYIOUM TPAHCHOPTHUIN 3aci0 4M IOIITOBUI 3B’sI30K). 3BEPTAEMO yBary Ha
Te, O 3pOOJIEHIUIT HaMU aKIIEHT Ha TIpotieci — “repeMililyBaHHs Yepe3 MUTHUN KOPIOH
Ykpaian”, a He Ha pe3ybTaTi — “nepeMilieHHs: yepe3 MUTHUN KOP/OH YKpainu’, He
€ BUIIAJIKOBUM.

3a choromuimuboi pemakiiii crarti 305 unnnoro KK yBesenHst npenmeTiB KOHTpa-
OaHIM Ha TEPUTOPII0 YKpaiHW 3aBKAU YTBOPIOE 3aKiHYEHUH 3I0UNH. AJKe MUTHUN
KOHTPOJIb ITPY BBE3€Hi TOBAPiB HA TEPUTOPit0 Y KpaiHU 3/iHICHIOETHCS TTiCJIsI TIepeTUHAH-
HS TOBapiB MUTHOTO KOPAOHY YKpainu. OJHaK y BUIQJKaX BUBE3CHHS IPeIMETiB
KOHTpabaHAM 32 MeXi YKpaiHM MUTHUN KOHTPOJb 3/iHCHIOETHC [0 HMEPEeTHUHAHHS
MUTHOTO KOPZOHY YKpainu. | y BUNajiKy BUSIBJICHHS TPEAMETIB KOHTpabaHAM TIi/] Jyac
MUTHOTO KOHTPOJIIO 1€, SIK IIPABUJIO, OI[IHIOETHCA HE K 3aKiHYeHUI 3JI04MH, a 3aMax
Ha HborO ((hopmyra kBamidikailii KoHTpabaHAN HAPKOTHKIB Oy/ie MiCTUTH TTOCUIaHHST
Ha cT. 15 yunnoro KK). 3Biscu — HasgBHI Bci 3aKOHHI TiACTaBU /Ui TPU3HAYEHHS
BUHYBaTOMY, SIKMiI BUKOHaB yci [ii, sIKi BBakaB 3a MoTpiOHe, /TSI KOHTPaOaHIHOTO
riepeMileHHst mpeamera, Oiibin M’sikoro nokapausst (ct. 68 ynanoro KK) [18, c. 144].
Abu yHukHYTH TIOAIOHOT (Tak OM MOBWTH, 3a3/[aJI€Tiib BUMYIIEHOI ) KBasidikariii KoH-
TpabaH/ I, BDAaXOBYIOUH MEPEIAYCiM BUCOKHIA CTYIIHD ii CyCIiIbHOT HeOe3meKkn, Mu 3a-
ITPOTIOHYBAJIM aKIIeHTYBaTHU B ITPOEKTI HOBoro KK Ha Tomy, 1110 MOMEHTOM 3aKiHYeHHS
BUMHEHHST KOHTPabaHI BUSHAETHCSI SIK TIePEMIIIIeHHST TIPeIMETa, Tak i crrpoba Takoro
rnepeMileHHs.

Hesakonne mnepesaBaHHs iHIIINH 0c00i HAPKOTHMYHKMX 3ac00iB, MCUXOTPOITHUX
PEYOBHH, iX aHAJIOTIB, POCJIMH Y1 TPHUOIB, 1[0 MiCTATh HAPKOTUYHI 3aCOOH, TICUXOTPOITHI
pedoBHHM ab0 TIPEKYPCOPH, SIK HaliHebe3meuHinry (GopMy IPOTHIIPABHOI MOBEIIHKN Y
11i#l cpepi, MM BUOKPEMUJIN B CAMOCTIHIHY CTPYKTYPHY ofHUINIO — cTaTTio 6.2.9. Po3-
mimy 6.2. mpoekty HoBoro KK. Ilig nepedasanmsm My mporioHyeMo po3yMiTu hopmy
omaaTHOro (30yT) un Ge30IIaTHOrO BiAduysKeHHs pedi (B aHATi30BaHOMY BUIAAKY —
HAPKOTHKIB): Ti Ipogask, 0OMiH, PO3MiH, JapyBaHHs, BAKOPUCTAHHS SIK 3aCO0Y ILIATEXKY,
riepeaya B OOPr 4i B paxXyHOK MOKPHUTTSI GOPTY, Tiepeiada Ijisi TUMYacoBOTO 30epiranHst
YU JIJI1 BUKOPUCTAHHS, POTpall B a3apTHiii rpi Tomo (myHKT 43 ctatTi 1.3.1 3aranbHoi
yactunau npoekty KK). BiamosigHo misiHHS 0coOHM, sKa, HAIPUKJIAL, HAPKOTHYHUI
3aci6 BUTOTOBMIIA, 30epiraja, MepeMicTiIa 3 METOIO TiepelaBaHHs, a MOTiM Hepeaaia
1eii 3aci6 iHii 0cobi, 3aBKau OyAyTh YTBOPIOBATH CYKYITHICTh 3JI04MHIB (IyHKTH 2,
4, 5 cr. 6.2.4; ct. 6.2.9 poekty nHoBoro KK).

Y paxoByIou Te, 1[0 CUPOBUHHOI 6a3010 /i1 BUTOTOBJIEHHS HADKOTUYHKX 3ac00iB,
IICUXOTPOITHUX PEYOBKH UM IIPEKYPCOPIB MOKYTh OYTH He JIHIIe POCTUHI CHOTBOPHOTO
MaKy 4i KOHOIIEJIb, a i iHIIi pocanHu (30KpemMa, KOKaiHOBUI Ky, edenpa) un rpudH,
poboua rpymna CIpHriiHsIa apryMEHTH aBTOpa IIi€i CTaTTi BUSHATH KPUMiHAJIBHO KapaHUM
He3axonnuil 00iz 6Yob-aKUX POCIUN YU 2pUbi6, W0 MICMAMb HAPKOMUYHULL 3ACi0, NCU-
xomponny peuosuny, npexypcopu. Ciia 3a3HaYNTH, IO HA HEJJOCKOHAJIICTh HAI[iOHATb-
HOT'O 3aKOHO/IAaBCTBA B aHAI30BAaHOMY acIeKTi BKe JaBHO 3BepTajacs yBara IopucTaMmu
[19, c. 365—366]. MxeTbest, 30KpeMa, PO KpUMiHAII3alli0 He3AKOHHUX il 3 Tprbamu,
SIKi MICTSITh Ta/fOIMHOTeHHI pedoBuHM: ajkaioigy ncuaoiubin (IICB) i meumonmx
(TIC), xist IKKMX Ha IEHTPaIbHY HEPBOBY cUCTeMY JioauHM ToAi6Ha 10 aii JIC (auern-
JiaMiJl Ji3epTriHOBOI KMCJIOTH ), 1110 BUKJIMKAE ICUXOMUMETUYHI cumintomu. B Ykpaini
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BeJIbMU PO3IOBCIOMKeHii B rpubiB Psilocybe semilanceata [20]. Kpim Toro, 3
PO3BUTKOM BUPOOHUYMX TEXHOJIOTiH paHille eK30THYHI JIst YKpaiHu POCIUHU Ta
rpubu Terep 6e31pobIEeMHO BUPOIIYIOThCS HAPKOAITKAMHU Y TEIJIMYHUX yMoBax [21].
3aKOoHOaBEIlb, YBA/KAEMO, MAE PearyBaTh Ha I1i 0OCTaBUHHU.

Takosk BUIacTbCd AOIIJIBHUM YiTKO BUSHAYNTU B 3aKOHOIABCTBI BiIIOBia/IbHICTD
He JIMIie 3a IO0CiB Ta BUPOIIYBaHHS HapKOTUKOBMicHuUX pociauH (ctartda 310 KK
2001 p.), a i1 3a ix npuabaHHs, 306epirants, epeMilieHHs abo mepeMillyBaHHs Yepe3
MUTHUI KOPAOH YKpaiHu SIK 3 MeTOIo iX repejiaBaHHs (cTaTTd 6.2.6. IPOEKTY HOBOTO
KK), tak i 6e3 Takoi Mmetu y sHaunux posmipax (crarts 6.2.7. npoekry HoBoro KK)
4yH y HeBeJIMKUX po3mipax (crarts 6.2.15. nmpoekty HoBoro KK), a Takosk 3aBostoiHHs
uumu (ctarts 6.2.8. mpoekty HoBoro KK).

SIkot0 K Mae OyTH 3aKOHO/IaBYA TTOJITHKA MO0 HEMEIUYHOTO BXKUBAHHST HAPKO-
TUKIB? Hemeduune sicusanis napxomuunozo abo o0ypmanionuozo 3acoby, ncuxomponuoi
peuosuny — BXKUBAHHS HAPKOTHYHOTO 3ac00y UM MICHUXOTPOITHOT peYOBUHY (€3 TIPU3Ha-
JeHHs JiiKapst a60 OypMaHI0Y0ro 3aco0y BCymeped Horo MmMiJibOBOMY pHU3HAYEHHIO
(m. 2. 4. 1 cr. 6.2.1. npoexkty KK). HemenuuHe BXKuBaHHS HApKOTHKIB Xo4a i He
3ab0poHeHO y OaraThoX KpaiHaX CBiTy, OJlHAK 3a3HadyeHa CUTYyallis oTpeOy€ IMeBHIX
YyTOYHEHbD i po3’sicieHb. YKoiHa 3 TPhOX KOHBEHINH TIpo 60POTHOY 3 HE3aKOHHUM 00i-
roM HapkoTukiB (1961, 1971 1 1988 pp.) He opieHTYIOTh HA BCTAHOBJIEHHS B HAI[iOHAJIb-
HOMY 3aKOHOJIaBCTBI BiIMOBIAIBHOCTI 3a 6iCU6aHHA HADKOTHYHKX 3ac00iB ab0 TICHXO0-
TPOTTHUX PEUYOBUH.

YunHe KpUMiHATbHE 3aKOHO/IABCTBO Y KpaiHU, He BCTAHOBJIIOIOUN Bi/IIOBIIA/IbHICTD
3a 0IHOOCIOHEe BKMBAaHHS HAPKOTHKIB, 110 TI030aB/ieHe MyOIiuHOTo XapaKTepy, BOAHOYAC
nepenbavae BiANMOBiJaIbHICTh 3a MmybsiuHe ab0 BUMHEHE TPYIOI0 OCiO He3aKOHHEe
BXKUBAHHA HAPKOTUYHUX 3aC00iB Y MiCI[SIX MacoBOro nepedyBanus rpoMazst (cr. 316
KK Yxpainu 2001 p.). Crin 3a3HaunTH, M0 CXOKUN 3aKOHOAABUMH TTi/IXif] peasizoBaHO
B 3aKOHO/IABCTBi OaraTbox JIePIKaB, Y AKUX JEKPUMiHAII30BaHO BOJIOIIHHA kaHabicom
71T BIACHOTO BXKUBAHHS, OTHAK BU3HAHO 3JI04MHOM B)KMBAHHS ITHOTO HAPKOTUYHOTO
3acoby y mybsiunoMy Mictii (30kpema, bBesbrii, Bennko6puranii, JIlokceMOypry).

Ha nymky okpemux yuenux (3oxkpema A.A. My3sukn), aHasiisoBaHUl 3aKOHO/IaBYNI
II/IXi/1 HeXTy€ IpaBaMu JIIOJUHU Ta €, I10 CYTi, IPUXOBAaHUM BapiaHTOM KpPUMiHaJIbHOI
Bi/IMOBiIA/IbHOCTI 32 HEMeIMUYHE BXKUBAHHS HaPKOTUYHUX 3ac06iB. OHAK aBTOD i€l
CTaTTi MepeKoHaHWii, 10 3a3HaYeHa KPUMiHAJIbHO-IIPpaBoBa 3a60POHA MOKJIMKAaHA
OXOPOHSITU TPOMAJICBKUI TTOPSIZIOK i CTPUMYBATH PEKJIAMYBAHHS HEMEIMYHOTO BXKUBAHHS
HAPKOTHKIB. YCBIZIOMJIEHHST IIUX OOCTaBWH Bifirpaso BUPIMIAJIbHY POJb I Yac
(opmymoBanHsa y npoekti HoBoro KK Ykpainu nosioxenb crarti 6.2.12, B kit
BCTAHOBJIEHO BiJIIOBIIAJIbHICTD 32 CIIOHYKAHHA 10 HEMEIUYHOIO BJKUBAHHA HAPKOTUKIB
y dopmi ix BikuBaHHs y 1mybsaiuHomMy miciti (IIyHKT 5 11i€i ctaTTi).

AKi 00naxosi 3a cmynenem maxcKocmi npomunpasHi 0ii nPonoHyemvcst 00’ eonamu
6 mexcax 00nozo cxnady saovuny? 1ITydHe pos’eIHAHHS 3aKOHOAABIEM Y YUHHOMY
KK omnakoBux 3a CBOIM 3MiCTOM Ta CTyTIeHEM TSKKOCTI il 3 HADKOTUKAMU BUIAETHCS
He OOTPYHTOBAHUM i He BiNOBiZa€ MpaBuiaM opuandtoi Texuiku. Ha Hamry n1ymky,
TaKi JiSTHHS, K CXULSAHHS 10 BXUBAHHS HAPKOTUYHUX 3aC00iB, ICMXOTPOITHUX PEYOBUH
abo ix anasoris (crartst 315 KK 2001 p.), un oxypmanioounx 3aco6iB (crarts 324 KK
2001 p.), cnonyxanna no BxuBanusg pominry (crarrs 323 KK 2001 p.), ny6niune
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eacueanns HapkoTruHoro 3acoOy (crarrsa 316 KK), MaroTh crijbHe pogoBe MOHATTS
“cnonyxannsa”. AxameMiuHUN TIyMauyHUN CJIOBHUK YKPAiHCbKOI MOBU BU3HAYa€ Iiei
TEPMiH K “BUKJIMKATH Yy KOro-HeOyIb OaskaHHs poOUTH 10-HeOy/b;, 3MYIIyBaTH,
CXUJISATH, 3A0X0UyBATH JI0 SIKOICh [ii, meBHOTO BUMHKY” [22, ¢. 572]. Ha nymKy usenis
po6OYOT TPYITH, TaKi [isTHHS MAIOTh MOPiBHSIHO OHAKOBY CTYITiHb TSLKKOCTI. Y PAaXOBYIOUM
3a3HaveHe, poOoUa rpyria i ITpuMasa MPOoHo3uIliio aBTopa 00’€IHATH B TIPOEKTI HOBOTO
KK 11i mpotumpaBHi fii B Me3kax OTHOTO CKJIA/TY 3JI0YMHY — “CHIOHYKAHHS JI0 HEMEIMIHOTO
B/KUBAHHSI HADKOTUYHOT'O 3aC00Y, TICMXOTPOITHOI PEYOBHHH, iX aHAJIOTIB, O/Ly PMAHIOIOUOTO
3aco0y um gominry” (crarrs 6.2.12 npoexry Hosoro KK). ITij crioHyKaHHSM 10 HEMe[uy-
HOTO BJKMBAHHs TaKWX 3aCc00iB, PEYOBUH UM JOIIHTY MU ITPOTIOHYEMO BBAKATH BIKE
yCTasieHi B PaKTHIli MistHHst: 1) CXMIIHHS iHII0i 0co0u 10 BXKMBaHHSI TaKOTO 3ac00Yy,
PEYOBUHM YU JIOMIHTY; 2) He3aKOHHE BBEJIEHHSI TAKOTO 3ac00Y, PEYOBUHU YK JOTIHTY
B Oprafism iHImroi ocobu mpoTu ii Bosi abo 3) y myOidHOMY MicIli BJKMBAHHSI TAKOTO
3aco0y, PEYOBMHU YU JOTMIHTY. SIK CIIOHYKaHHS MU MPOMOHYEMO OI[iHIOBATH TaKOK i
HOBI (paHillle He KPUMiHATI30BaHi) isTHHS, sIKi BHACJIIIOK X MOIMHUPEHHS MOTPeOYIOTh,
BBa)Ka€EMO, HarajabHOi KpumiHamizailii: 1) He3akOHHe peKJaMyBaHHS HApPKOTUYHOTIO
3aco0y, TMICUXOTPOITHOI PEYOBUHM, IX aHAJIOTIB, OLyPMAHIOIYOr0 3ac00y YU JIOMIHTY;
2) monupenHst indopmartii mpo Mmiciie TpuaAGAHHS TAKOTO 3ac00Y, PEYOBUHU YU JOTIHTY
(30KpeMa B KaHaJIax COIaJbHIX Mepex abo mporpam).

3a3HAYMMO, 1110 BUKOPUCTAHHS COIIAJIbHUX MePeX /Ui oMy Isipu3altii HeMemd-
HOTO BJKMBaHHS HAPKOTHKIB BUK/INKAE HeabusKy cTypOoBaHicTh MiKHapOAHOTO KOMi-
TeTy 110 KOHTPOJIIO 3a HapKoTukamu |23, ¢. 67—69]. Kpuminanizaiiisi pekamyBaHHs Ta
HoIMpeHHs iHdopMarii mpo Micie mpuadaHHs HAPKOTHKIB 3arajloM Bi/IIIOBifa€ MO0~
sxenHssM Konsentiiit OOH mipo nicuxorpornsi peuoBunu 1971 p. (myskr 2 cratti 10) Ta
1po 6OpPOTHOY IMPOTU HE3AKOHHOTO 00Ty HAPKOTUYHUX 3aC00iB i ICUXOTPOITHUX PEYOBUH
1988 p. (mianmynkt “iii” nynkry “C” crarti 3). Taki aii BU3HAIOTHCS 3JIOYMHHUMU B
KpuMiHanibHOMY 3akoHofaBcTBi Icnanii, Himeuunnu, @pawntiii Toro. Bike 3pobieni
KPOKH B HAIpsiMi KpUMiHasTi3aii pexamMmu abo Tporaraiii HAPKOTUKIB I yKpaiHCHKUMM
napiaamentapsvu B unaHOMY KK [24]. OTike, anasmizoBaHi mpomosuilii po6ouoi rpymnu
BUJIAIOTHCST OOTPYHTOBAHMMU.

A sixux 0isinb mopKkHemvCst mpancopmayis 6 06cmasunu, w0 nidsUwYOMy cmy-
NiHb MANCKOCMI HOBUX OCHOBHUX CKAADI8 KPUMIHAILHUX NPABONOPYULEH, POSMIUYECHUX
¢ inwux Posdinax npoexmy KK? Poboua rpyra He MOTOKYETHCS 3 PIllIEHHSIM 3aKO0-
HOJIABIIS [IO/I0 BU3HAYEHHST OCHOBHOTO GE3I0CEPETHBOTO 06’ €KTa OKPEMUX TIPABOIIOPY-
menp y unanomy KK. Mu BBaskaemo, 1o ziii 3 miapoOeHnM I0KyMEHTOM Ha OTPUMAHHS
HAPKOTUYHKX 3aC00iB, ICUXOTPOITHKUX peyoBrH abo mnpekypcopis (cr. 318 KK unnnOro
KK) Ta perenrtom Ha mpaBo mpubaHHs HAPKOTUYHUX 3ac06iB a00 ICUXOTPOITHUX pPe-
yoBuH (cT. 319 unnnoro KK) cripsiMmoBani 1nmpotu poctoBipHOCTi iHopMmaltii, 1o mic-
TATbCS Ha MaTepianbHuX HOcisgx (Posxin 5.8. mpoekty HoBoro KK). 3 ypaxyBanusm
I[bOr0 pobOYa TPyIia IMPOIOHYE B MEPCIIEKTHBI OIiHIOBATH Taki /ii, K (anbcudikariro
odiliiHOTO OKYMeHTa, HOro BUIAHHS, IepelaBaHHs Yd BUKOpHUcTaHHus (CT. 5.8.4.
npoekry HoBoro KK), a Takox BukopucTanHs 3aBijoMo chanbcudikoBaoro abo uy-
xoro pokymenTa (crattst 5.8.14. mpoexty KK). [1pu mibomy 03HaKOIO CKJIaLy 37I09UHY,
dKa TiJABUILYE TAXKKICTb 1IUX 3JI0YUHIB HA OJIUH CTYIIiHb, € BUNHEHHA 3JI0YUHY 1010
JOKyMEHTa Ha OTPUMaHHSI HAPKOTUYHUX 3aC00iB, TICHXOTPOITHUX PEYOBUH ab0 iHIINX
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peaMeTiB, 00ir SIKUX BiANOBIAHO 10 1boro Koaekcy € KpuMiHaJIbHUM IIPaBOIOPY-
mennsm (1. 5 crarti 5.8.3. nmpoekty HoBoro KK).

[ITomo mpaBoBOi persameHTariii /iii 3 KormrramMu, 3100yTUMHU Bifi HE3aKOHHOTO
006iry HapKOTUYHUX 3aC00iB, ICUXOTPOITHUX PEYOBUH, iX aHAJIOTIB, TIPEKYPCOPiB (CT.
306 unnnoro KK). Mu nepekonati, 1110 11eil 3Ji04rH 1ocsirae, Hacamiepe/l, Ha (hiHaHCH
(Pozpin 7.3. 3n0uynHu Ta NpOCTyNnKU TPoTH (hiHAHCIB), @ HEe HA 3/I0POB’S] HACEJICHHSI.
[lo Toro  BUJAETHCS HEJOTIYHUM 3aKPIIJIIOBAaTU B YUHHOMY 3aKOHOJIABCTBi BifIo-
Bi/Ia/TbHICTh 32 CXOXKi JIiTHHS 3 OKpeMUMHU TIpegiMeTamu Juiiie B ctatTTi 209 Ta 306 ynn-
Horo KK. 3a Takoi jioriku 3akoHoaBel[b MaB O BU/IUTH B OKPEMi CTaTTi YNHHOTO
KK i Taki, HarmpuKkJaz, cKiaan 3JI0YNHIB, SK BUKOPUCTAHHS KOIITiB, 3[[06yTI/IX Bizt me-
POPUSMY; BUKOPUCTAHHS KOIITIB, 3100y THX Bill He3aKoHH020 00izy 30poi; BAKOPUCTAHHST
KOIITIB, 37100yTUX Bix mopzieni 100bmu.

Mu ycBigommoemMo, 0 MeTa BUKOPUCTAHHSA MailHa, OJeP:KaHOTO 3JI0YMHHUM
[JIAXOM, Y JICTAJIbHUX CEKTOPAX €KOHOMIKM Ta I IPOAOBKEHHA 3JI0YUHHOI TiANbHOCTI,
€ Jle1llo pi3Hol0. ToMy MU ITPOMIOHYEMO 3aKPIilUTU BiIMOBIIA/IbHICTD 3a TaKi JisIHHS B
OKpeMUX CTaTTsIX NMpoekTy HoBoro KK — crarti 7.3.13. “Jleramizaiiia (BiamMuBaHHs
MaifHa), O/Iep;KaHOTO 3JIOYMHHUM NIIsIxoM” Ta ctaTTi 7.3.14 “Bukopucranisg maiina,
OJIeP>KAHOTO 3710YnHHUM 1sixoM”. [Ipu 1ibomMy B ocTanHi# cTaTTi HieThest TPO MaiiHo,
110/I0 SIKOTO (baKTHUYHi 0OCTABUHM CBIYaTh MPO HOTO O/IEPIKAHHS TIJISIXOM YIYUHEHHST
MPEINKATHOTO 3JI0YMHY OY/Ib-sIKOTO BUy (a He JuIire “HapKOTHYHOTO”).

O3Haky CKJIAy 3JI04MHY, SIKi MTiABUILYIOTH TSKKICTD MPOAHATI30BAHUX “HAPKOTHY-
HUX” KPUMIHAJIbHUX [PAaBOIOPYIIEHD, TepenbadeHi B crartsax 6.2.2, 6.2.3. mpoexTy
HoBoro KK i 0cob6mBOro HayKoOBOTO KOMEHTYBAaHHsS, Ha Hallly JyMKY, He IOTpe-
OyIOTb.

Cutit 3a3HaunTH, 1o B po3aiii 6.2 (K i B inmmx poazaisax) OcobguBoI YacTHHE
npoekTy HoBoro KK He 3akpimieHo 3aoxouyBaibHux HOpM. OmHaK 1ie 30BCiM He
O3Hayae, II10 p060qa rpymna BiMOBMUJIACS BiJl IHCTUTYTY 3a0XOYE€HHH IMO3UTUBHOI
MOCTKPUMIHANBHOI TOBeAiHKKM. Piu y ToMmy, 110 poboda Tpyra yXBajujia pPillleHHs
TpaHcdopmMyBaTU iHCTUTYT 3BiJIbHEHHS BiJl KpUMiHaJbHOI BifmoBizambHOCTI (SK
3arajibHi, Tak i creriajabHi HOro HOPMHU) B IHCTUTYT 3BiJIbHEHHS BiJl TOKapaHHs [25,
c. 6-7]. Ilincrasy, 3 skUx 0co0i, sTKa BUMHMJIA “HAPKOTUYHI” KPUMiHAIbHI ITPaBOTIOPY-
nIeHHs, rnepegdaveHi crarramu 6.2.4, 6.2.5, 6.2.6, 6.2.7, 6.2.14, 6.2.15, 6.2.16, 6.2.17
npoekty HoBoro KK (3a BunsTKOM 30yTy UM iHIIOTO TiepeaBaHHsI TIpeMeTa), MOKe
OyTy He MpU3HAYEHO TOKAapaHHsI, BCTAaHOBJEHE B 4. 5 ¢T. 3.4.2. mpoekty HoBoro KK
“HempusHayenHst moKapaHHsl y 3B’s13Ky 3 TIO3UTUBHOIO TIOBEIIHKOIO 0COOU TTiC/Is BUM-
HEHHs1 KPUMiHAJIbHOTO TpaBonopyiieHHs’ . Takumu migctaBamu €: 1) mupe KasgTTs
ocobu; 2) 1o6poBisIbHE MOBIZOMIEHHSI 0COO0I0 TIPOKYPOPY UM OPraHy IPaBOIOPSIAKY
Bci€l BizloMoi iHdopmallii mpo BUMHEHHS KPUMiHAJIBbHOTO ITPABONOPYIIEHHS, CIIPUSHHS
fioro poskputTio Ta 3) MOOPOBiJIbHA BHAaya MPOKYPOPY YW OPraHy MPaBOMOPSAIKY
npeaMeTa, 1010 SIKOTO0 BOHA 3/IiliCHIOBAJIA Bi/ITIOBi/IHE JIiSHHS, Ta BKa3aja JIsKepeso
fioro HaOyTTsI.

Hacamkinertp 3a3HaumMo, 10 poOOTa Haj MOJOKEHHSMHU TIPO “HAPKOTUYHI”
KpUMiHaJIbHI ITpaBonopyieHHs B mpoekTi HoBoro KK mocriitio tpusae. Ynern pobodoi
IPYIH BiAKPUTI 10 OOIPYHTOBAHOT KPUTHKK PO3POOIEHUX TIOJI0KEHD, X MOAAIBIIOTO
0OTOBOPEHHS Ta BIOCKOHAJICHHSI.
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“DRUG” CRIMINAL OFFENSES
UNDER THE DRAFT OF THE NEW CRIMINAL CODE OF UKRAINE

Scientific substantiation of the feasibility of reforming criminal legislation is of
great importance. The purpose of the article — the presentation for further discussion
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by lawyers of a scientifically based legislative model of provisions on “narcotic”
offenses under the draft of the new Criminal Code of Ukraine. To achieve the goal,
using comparative, dialectical, systemic, hermeneutic and other scientific methods,
the national legislation, doctrinal provisions were critically analyzed, and the formulated
proposals under the draft of the new Criminal Code of Ukraine were highlighted.

Based on the results of the research, the main novelties of the reform of the legal
institution of “narcotic” offenses in the draft of the new Criminal Code of Ukraine
were substantiated. The considerations that guided the working group on the
development of new criminal legislation, formulating new legislative provisions, are
given.

Reasoned change of the name of the analyzed legal institution. Arguments are
given regarding the “narcotic” offenses enshrined in the legislation. The concept of
‘intoxicant” was formulated. The expediency of unifying responsibility for “narcotic”
criminal offenses in various ways is argued. In particular, the vision of changes in the
legislative construction of the main components of criminal offenses (taking into
account the subject of the criminal offense and the purpose of their commission) is
highlighted. The expediency of uniting illegal actions of the same degree of gravity
within one new composition of the crime is substantiated. Arguments are presented
in favor of the transformation of actions with the relevant subjects of criminal offenses
into new main categories of criminal offenses placed in other Sections of the draft of
the new Criminal Code.

Keywords: illegal trafficking of narcotic drugs and psychotropic substances;
“narcotic” criminal offenses; institute of “narcotic” criminal offenses; the draft of the
new Criminal Code of Ukraine.
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