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Ñòàòòÿ ïðèñâÿ÷åíà òåîðåòè÷íèì òà ïðàêòè÷íèì ïèòàííÿì âèçíàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì. Ïðîàíàë³çîâàíî ð³øåííÿ â³ò÷èçíÿíèõ ñóä³â, à
òàêîæ ð³øåííÿ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè. Êîíñòàòîâàíî â³äñóòí³ñòü
ºäèíîãî ï³äõîäó ùîäî âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó
ïðîâàäæåíí³. Çà ðåçóëüòàòàìè äîñë³äæåííÿ çðîáëåíî âèñíîâîê ùîäî âèêîðèñòàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â çà ïðàâèëàìè çàñòîñóâàííÿ íåïðÿìèõ äîêàç³â.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíå ïðîâàäæåííÿ, ïîêàçàííÿ ç ÷óæèõ ñë³â, äîêàçè,
ñë³ä÷èé, ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè, ñòîðîíè êðèì³íàëüíîãî ïðîâàäæåííÿ,
ñóäîâå ïðîâàäæåííÿ.

Íàÿâíà ïðàâîçàñòîñîâíà ïðàêòèêà ùîäî âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â
äîêàçîì ïðèçâåëà äî äèñêóñ³éíîñò³ çàçíà÷åíîãî ïèòàííÿ. Çîêðåìà íàóêîâö³, ïðàâ-
íèêè àêöåíòóþòü óâàãó, ùî ³ñíóâàííÿ òàêî¿ çàêîíîäàâ÷î¿ êîíñòðóêö³¿:

ñòâîðþº ïîòåíö³éíó âðàçëèâ³ñòü ïðàâ ³ ñâîáîä ëþäèíè;
íå ñïðèÿº âñòàíîâëåííþ ³ñòèíè ó ñïðàâ³, îñê³ëüêè îñîáà, ÿêà íàäàº ïîêàçàííÿ

ç ÷óæèõ ñë³â, íå ìîæå íåñòè â³äïîâ³äàëüí³ñòü çà ¿õ íåïðàâäèâ³ñòü;
âèêîðèñòàííÿ ÷óòîê, ÿêèìè çà ñâîºþ ñóòòþ ìîæóòü áóòè ïîêàçàííÿ ç ÷óæèõ

ñë³â, º íåïðèïóñòèìèì ó êðèì³íàëüíîìó ïðîâàäæåíí³, îñê³ëüêè îáâèíóâà÷åííÿ
ïîâèííî ́ ðóíòóâàòèñÿ íà äîêàçàõ, äîñòîâ³ðí³ñòü ÿêèõ ìîæëèâî ïåðåâ³ðèòè [1; 2].
Òîìó ââàæàºìî çà äîö³ëüíå ðîçêðèòè äåÿê³ îñîáëèâîñò³ âèçíàííÿ ïîêàçàíü ç
÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Çã³äíî ç ÷. 2 ñò. 97 ÊÏÊ Óêðà¿íè ëèøå ñóä ìàº ïðàâî âèçíàòè äîïóñòèìèì
äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â, ÿêèé ïåðåä óõâàëåííÿì ð³øåííÿ ïî êðèì³íàëüíîìó
ïðîâàäæåííþ áåçïîñåðåäíüî äîñë³äæóº äîêàçè (ñò. 23 ÊÏÊ Óêðà¿íè). Â³äïîâ³äíî,
ÿêùî ç³áðàí³ äîêàçè ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ íå áóëè ïåðåâ³ðåí³ ñóäîì,
âîíè íå ìîæóòü ñòàòè îá´ðóíòóâàííÿì äëÿ âèíåñåííÿ âèðîêó ïî êðèì³íàëüíîìó
ïðîâàäæåííþ. Êðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîäàâñòâîì Óêðà¿íè ïåðåäáà÷åíà
òàêîæ ìîæëèâ³ñòü çáîðó äîêàç³â ÿê ñòîðîíîþ îáâèíóâà÷åííÿ, òàê ³ ñòîðîíîþ
çàõèñòó. Àëå îñíîâíèé òÿãàð ó ïðîöåñ³ äîêàçóâàííÿ ïîêëàäåíî íà ñë³ä÷îãî, ÿêèé
ÿê ñëóæáîâà îñîáà â³äïîâ³äíîãî ïðàâîîõîðîííîãî îðãàíó óïîâíîâàæåíèé ó ìåæàõ
êîìïåòåíö³¿, âèçíà÷åíî¿ ÊÏÊ Óêðà¿íè, çä³éñíþâàòè äîñóäîâå ðîçñë³äóâàííÿ êðè-
ì³íàëüíèõ ïðàâîïîðóøåíü é íåñå â³äïîâ³äàëüí³ñòü çà çàêîíí³ñòü òà ñâîº÷àñí³ñòü
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çä³éñíåííÿ ïðîöåñóàëüíèõ ä³é. Ñàìå ñë³ä÷èé çà ðåçóëüòàòàìè ðîçñë³äóâàííÿ ñêëàäàº
îáâèíóâàëüíèé àêò, êëîïîòàííÿ ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî
àáî âèõîâíîãî õàðàêòåðó òà ïîäàº ¿õ ïðîêóðîðó íà çàòâåðäæåííÿ (ï. 7 ÷. 2 ñò. 40
ÊÏÊ Óêðà¿íè). Â³äïîâ³äíî äî òîãî, íà ñê³ëüêè ÿê³ñíî, ³ ç äîòðèìàííÿì çàêîíó
áóäóòü ç³áðàí³ äîêàçè ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ñë³ä÷èì, çàëåæèòü ³
ïîäàëüøèé ðåçóëüòàò îö³íêè öèõ äîêàç³â ó ñóä³, â òîìó ÷èñë³ ³ ïîêàçàíü ç ÷óæèõ
ñë³â, é ïðèéíÿòå ð³øåííÿ ïî êðèì³íàëüíîìó ïðîâàäæåííþ â ö³ëîìó.

Ñë³ä çâåðíóòè óâàãó, ùî â ÊÏÊ Óêðà¿íè â³äñóòíÿ íîðìà, ÿêà á âèçíà÷àëà,
çà ÿêèìè êðèòåð³ÿìè ñë³ä÷èé ïîâèíåí îö³íèòè ïîêàçàííÿ ç ÷óæèõ ñë³â ÿê äîêàç.
Ñóäÿ÷è ç ïîëîæåííÿ ñò. 94 ÊÏÊ Óêðà¿íè, çà çàãàëüíèì ïðàâèëîì, ÿêå ñòîñóºòüñÿ
óñ³õ äîêàç³â ïî êðèì³íàëüíîìó ïðîâàäæåííþ, ñë³ä÷èé çà ñâî¿ì âíóòð³øí³ì ïåðå-
êîíàííÿì ïîâèíåí âèçíà÷èòè òàê³ êðèòåð³¿, ÿê íàëåæí³ñòü, äîïóñòèì³ñòü, äîñòîâ³ð-
í³ñòü ïîêàçàíü ç ÷óæèõ ñë³â. Òàê³ íåäîë³êè ïðàâîâîãî ðåãóëþâàííÿ ³íñòèòóòó âè-
çíàííÿ äîïóñòèìèì äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â º ï³ä´ðóíòÿì äëÿ âíåñåííÿ
çì³í òà äîïîâíåíü äî ÊÏÊ Óêðà¿íè. Òîæ ââàæàºìî, ùî ñò. 97 ÊÏÊ Óêðà¿íè
íåîáõ³äíî äîïîâíèòè ÷àñòèíîþ, â ÿê³é ÷³òêî âèçíà÷èòè, ÿê³ îáñòàâèíè ñë³ä÷èé ïî-
âèíåí óðàõóâàòè, îö³íþþ÷è ïîêàçàííÿ ç ÷óæèõ ñë³â ç ïîãëÿäó íàëåæíîñò³, äîïó-
ñòèìîñò³ é äîñòîâ³ðíîñò³.

Ïðîáëåìí³ ïèòàííÿ âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â ó êðèì³íàëüíîìó
ïðîâàäæåíí³ âèíèêàþòü ÿê ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, òàê ³ ï³ä ÷àñ ðîçãëÿäó
ñïðàâè â ñóä³. Íåäîñêîíàë³ñòü ³íñòèòóòó âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì
ïðèçâîäèòü äî çâåðíåííÿ ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ ç³ ñêàðãîþ (â
òîìó ÷èñë³ àïåëÿö³éíîþ), ó ÿê³é ñòàâèòüñÿ ïèòàííÿ ïðî ñêàñóâàííÿ âèðîêó ñóäó
ó çâ’ÿçêó ç òèì, ùî â îñíîâó âèðîêó ïîêëàäåí³ ïîêàçàííÿ ïîòåðï³ëî¿ ³ ñâ³äêà ç ÷ó-
æèõ ñë³â, ÿê öå çàçíà÷åíî â Ïîñòàíîâ³ Êîëåã³¿ ñóää³â Äðóãî¿ ñóäîâî¿ ïàëàòè â³ä
30.05.2019.

ßê âáà÷àºòüñÿ ç³ çì³ñòó çàçíà÷åíî¿ ïîñòàíîâè, ñóä âèçíàâ äîïóñòèìèìè äîêàçè
ïîêàçàííÿ ç ÷óæèõ ñë³â ïîòåðï³ëî¿ òà ñâ³äêà ç òèõ ï³äñòàâ, ùî äîïèòàòè áåçïîñåðåäíüî
ïîòåðï³ëîãî ïðî îáñòàâèíè çàãèáåë³ íåìîæëèâî, îñê³ëüêè â³í çàãèíóâ, à íàäàí³
ïîêàçàííÿ óçãîäæóþòüñÿ ç ³íøèìè äîêàçàìè, íàâåäåíèìè ó âèðîêó ñóäó [3].

Îòæå, ïðè âèð³øåíí³ ïèòàííÿ äîïóñòèìîñò³ äîêàçó ïîêàçàíü ç ÷óæèõ ñë³â
íåîáõ³äíî âñòàíîâèòè, ÷è íàäàþòüñÿ àáî âèêîðèñòîâóþòüñÿ âèñëîâëþâàííÿ ³íøî¿
îñîáè äëÿ äîâåäåííÿ ³ñíóâàííÿ òîãî ôàêòó, ïðî ÿêèé ñòâåðäæóºòüñÿ ó ïåðåäàíîìó
âèñëîâëþâàíí³. Çì³ñò ñò. 97 ÊÏÊ Óêðà¿íè çàñâ³ä÷óº, ùî ïðè ïðèéíÿòò³ ð³øåííÿ
ïðî äîïóñòèì³ñòü äîêàçó ïîêàçàíü ç ÷óæèõ ñë³â ñóä çîáîâ’ÿçàíèé óðàõîâóâàòè
íèçêó äîäàòêîâèõ îáñòàâèí, ÿê³ ìàþòü ñâî¿ îñîáëèâîñò³ â êîæíîìó îêðåìî âçÿòîìó
êðèì³íàëüíîìó ïðîâàäæåíí³.

Äëÿ ïðèêëàäó ðîçãëÿíåìî ð³øåííÿ ñóäó. Òàê, Ñâÿòîøèíñüêèé ðàéîííèé
ñóä ì³ñòà Êèºâà âèçíàâ äîïóñòèìèì äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â ñòîñîâíî
³íôîðìàö³¿, ÿêó éîìó ïîâ³äîìèâ ñâ³äîê, çîêðåìà ïðî òå, ùî â³í âèïóñòèâ ãàìàíåöü
òà ñèãàðåòó ñàì, à õòî ¿õ çàáðàâ éîìó íå â³äîìî, îñê³ëüêè ö³ ïîêàçàííÿ ïîòåðï³ëîãî
ç³ ñë³â óêàçàíîãî ñâ³äêà çíàéøëè ñâîº ï³äòâåðäæåííÿ ï³ä ÷àñ áåçïîñåðåäíüîãî
äîïèòó ñóäîì öüîãî ñâ³äêà (÷. 2 ñò. 97 ÊÏÊ Óêðà¿íè).

Íàòîì³ñòü, ñóä îö³íèâ êðèòè÷íî é â³äõèëèâ ïîêàçàííÿ ç ÷óæèõ ñë³â ïîòåð-
ï³ëîãî òà ñâ³äêà ïðî òå, ùî í³áè â ìàøèí³ ó÷àñíèê³â êîíôë³êòó áóëè âèÿâëåí³
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íàëåæí³ ÎÑÎÁÀ_55 ãàìàíåöü òà åëåêòðîííà ñèãàðåòà, îñê³ëüêè ö³ ïîêàçàííÿ
çàçíà÷åíèìè îñîáàìè íàäàí³ ç ÷óæèõ ñë³â ³ ñâîãî äîêóìåíòàëüíîãî ï³äòâåðäæåííÿ
äîïóñòèìèìè äîêàçàìè íå çíàéøëè (÷. 6 ñò. 97 ÊÏÊ Óêðà¿íè) [4].

Âèíîñÿ÷è âèðîê â ³íø³é ñïðàâ³, ñóä óðàõóâàâ îñîáèñòó çàö³êàâëåí³ñòü îñîáè
ó íàäàíí³ ïîêàçàíü ç ÷óæèõ ñë³â. À ñàìå, Øåâ÷åíê³âñüêèé ðàéîííèé ñóä ì³ñòà
Çàïîð³ææÿ ó çâ’ÿçêó ç òèì, ùî ñâ³äêè â êðèì³íàëüíîìó ïðîâàäæåíí³ íå º î÷åâèä-
öÿìè ïîä³¿ çëî÷èíó, à ïîâ³äîìëåí³ íèìè îáñòàâèíè º ïîêàçàííÿìè ç ÷óæèõ ñë³â,
ó ñèëó ñò. 97 ÊÏÊ Óêðà¿íè, ïðèéíÿâ ð³øåííÿ ïðî íåäîïóñòèì³ñòü öèõ äîêàç³â,
îñê³ëüêè âîíè º ïîõ³äíèìè â³ä îñîáè, ÿêà ïðè÷åòíà äî çëî÷èíó, ìàëà ï³äñòàâè
îáìîâëÿòè îáâèíóâà÷åíó ç ìåòîþ óíèêíóòè â³äïîâ³äàëüíîñò³ çà ñêîºíå [5].

Îòæå, ïðèéìàþ÷è ð³øåííÿ ïðî âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèì
äîêàçîì, ñóää³ ìîòèâóþòü ñâî¿ ð³øåííÿ íàÿâí³ñòþ ³íøèõ äîêàç³â, ÿê³ ¿õ ï³äòâåðä-
æóþòü. Ùî âêàçóº íà âèíÿòêîâ³ñòü âèçíàííÿ ñóäîì ïîêàçàíü ç ÷óæèõ ñë³â
äîïóñòèìèì äîêàçîì ç óðàõóâàííÿì ïåâíèõ óìîâ, à íå çàãàëüíå ïðàâèëî.

Ùî äî òîãî, ÿê âèçíà÷èòè, ÷è º ïîêàçàííÿ, â ÿêèõ ïåðåäàþòüñÿ âèñëîâëþâàííÿ
³íøî¿ îñîáè, ïîêàçàííÿìè ç ÷óæèõ ñë³â, Âåðõîâíèé Ñóä ïðè ðîçãëÿä³ ñïðàâè
¹ 441/845/17 íàãîëîñèâ, ùî íåîáõ³äíî âñòàíîâèòè, ÷è íàäàþòüñÿ àáî âèêîðèñòî-
âóþòüñÿ âèñëîâëþâàííÿ ³íøî¿ îñîáè äëÿ äîâåäåííÿ ³ñíóâàííÿ òîãî ôàêòó, ïðî
ÿêèé ñòâåðäæóºòüñÿ â öüîìó ïåðåäàíîìó âèñëîâëþâàíí³. Òàê ÿê ïîêàçàííÿ, ÿê³
ì³ñòÿòü âèñëîâëþâàííÿ ³íøî¿ îñîáè, íàäàí³ ç ³íøîþ ìåòîþ, íàïðèêëàä, äëÿ
äîâåäåííÿ òîãî, ùî ³íøà îñîáà âèñëîâèëàñÿ ñàìå òàê çà ïåâíèõ îáñòàâèí, íå ìî-
æóòü ââàæàòèñÿ ïîêàçàííÿìè ç ÷óæèõ ñë³â â³äïîâ³äíî äî ñò. 97 ÊÏÊ Óêðà¿íè,
îñê³ëüêè ó òàêîìó ðàç³ âîíè º ïîâ³äîìëåííÿì ïðî ôàêò âèñëîâëþâàííÿ, ÿêèé
ñâ³äîê áåçïîñåðåäíüî ñïîñòåð³ãàâ” [6].

Äîñë³äæóþ÷è ïèòàííÿ äîïóñòèìîñò³ äîêàçó ïîêàçàíü ç ÷óæèõ ñë³â, ñë³ä
çàçíà÷èòè, ùî çã³äíî ç ÷. 2 ñò. 97 ÊÏÊ Óêðà¿íè ñóä ìàº ïðàâî âèçíàòè ¿õ äîïóñòèìèì
äîêàçîì íåçàëåæíî â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ
ó âèíÿòêîâèõ âèïàäêàõ ³ çà óìîâè, ùî âîíè º äîïóñòèìèì äîêàçîì çã³äíî ç
³íøèìè ïðàâèëàìè äîïóñòèìîñò³ äîêàç³â. Íåäîë³êîì ö³º¿ íîðìè º òå, ùî
çàêîíîäàâåöü íå âèçíà÷èâ ïåðåë³ê öèõ âèíÿòêîâèõ âèïàäê³â, ó íàñë³äîê ÷îãî
êîæíèé ñóä íà âëàñíèé ðîçñóä âèçíà÷àº ¿õ âèíÿòêîâ³ñòü.

Íà äóìêó Ì.À. Ïîãîðåöüêîãî ³ Ì.ª. Øóìèëà, íåîáõ³äí³ñòü â îòðèìàíí³
ïîêàçàíü ç ÷óæèõ ñë³â ìîæå âèíèêíóòè ó ðàç³: 1) êîëè çíà÷óù³ñòü òàêîãî äîêàçó
íàäàº äîäàòêîâó òà ºäèíó ìîæëèâ³ñòü ñóäó âñòàíîâèòè ³ñòîòí³ îáñòàâèíè êðèì³-
íàëüíîãî ïðîâàäæåííÿ, à òàêîæ, êîëè áåç íàÿâíîñò³ òàêîãî äîêàçó íåìîæëèâî
äîâåñòè íåîáõ³äíó äëÿ ïðîâàäæåííÿ îáñòàâèíó; 2) ÿêùî âèêîðèñòàííÿ òàêîãî
äîêàçó º âèïðàâäàíèì ó ñèòóàö³¿ â³äñóòíîñò³ ïåðâèííèõ äîêàç³â àáî ¿õ ñóìí³âíîñò³;
3) êîëè ïåðâèííèé äîêàç âòðà÷åíèé àáî éîãî íåìîæëèâî îòðèìàòè; 4) êîëè çà
äîïîìîãîþ ïîêàçàíü ç ÷óæèõ ñë³â º ìîæëèâ³ñòü â³äíàéòè ³íø³ äîêàçè, äî ÿêèõ
ïîòð³áíî çâåðíóòèñÿ äëÿ ïåðåâ³ðêè ôàêò³â, ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ; 5) êîëè äàí³, îòðèìàí³ ç ïîêàçàíü ç ÷óæèõ ñë³â, ìîæóòü áóòè
çàñîáîì äëÿ ïåðåâ³ðêè ³íøèõ äîêàç³â ó êðèì³íàëüíîìó ïðîâàäæåíí³ [7, ñ. 291–
292].

Òàêîæ, ïðèéìàþ÷è ð³øåííÿ, ñóä ïîâèíåí óðàõîâóâàòè, ùî ïîêàçàííÿ ç ÷óæèõ
ñë³â º ïîõ³äíèì äîêàçîì, òîìó äîêàçóâàííÿ ìàº ñïðÿìîâóâàòèñÿ äî ïåðøîäæåðåëà
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â³äîìîñòåé, ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Óðàõîâóþ÷è
çàçíà÷åíå, ââàæàºìî áåççàïåðå÷íèì, ùî äëÿ îá’ºêòèâíîãî äîñë³äæåííÿ îáñòàâèí
êðèì³íàëüíîãî ïðîâàäæåííÿ âàæëèâèì º îòðèìàííÿ ïðÿìîãî äîêàçó – ïîêàçàíü
îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Àëå éîãî îòðèìàííÿ íå çàâæäè º ìîæëèâèì.

Ç ïðèâîäó öüîãî äîðå÷íî ðîçãëÿíóòè Óõâàëó àïåëÿö³éíîãî ñóäó Õåðñîíñüêî¿
îáëàñò³ ó ñïðàâ³ ¹ 766/13786/16-ê â ÿê³é çàçíà÷åíî, ùî ñóä äîïèòàâ ñâ³äêà
ÎÑÎÁÀ_4, ÿêèé ïîâ³äîìèâ, ùî ïðàöþº ë³êàðåì ó øâèäê³é äîïîìîç³ é 20.08.2016
áëèçüêî 20 ãîä. 30 õâ. âè¿õàâ çà âèêëèêîì é, ïðè¿õàâøè íà ì³ñöå, âèÿâèâ ÎÑÎÁÀ_3
(ïîòåðï³ëîãî, ÿêèé ó ïîäàëüøîìó ïîìåð âíàñë³äîê îòðèìàíèõ îï³ê³â – ÎÑÎÁÀ_2)
ç³ ñë³äàìè òåðì³÷íîãî îï³êó ãðóäíî¿ êë³òèíè, òóëóáó, âåðõí³õ ê³íö³âîê. ÎÑÎÁÀ_3
ðîçïîâ³â éîìó, ùî éîãî îáëèâ òà ï³äïàëèâ ð³äíèé áðàò (îáâèíóâà÷åíèé ó ö³é
ñïðàâ³ ÎÑÎÁÀ_2). Ñâ³äîê ïîêàçàâ, ùî âêàçàí³ îï³êè áóëè îáøèðíèìè òà
ãëèáîêèìè, îòðèìàí³ òðàâìè ó ïîòåðï³ëîãî áóëè äîñèòü âàæêèìè.

Îö³íþþ÷è ïîêàçàííÿ ñâ³äêà ÎÑÎÁÀ_4, ÿê³ áóëè ïîñë³äîâíèìè ³ íåçì³ííèìè,
ÿê ï³ä ÷àñ ðîçãëÿäó ñïðàâè ó ñóä³ ïåðøî¿ ³íñòàíö³¿, òàê ³ ï³ä ÷àñ àïåëÿö³éíîãî
ðîçãëÿäó, ñóä àïåëÿö³éíî¿ ³íñòàíö³¿ ïîãîäèâñÿ ç âèñíîâêîì ñóäó ïåðøî¿ ³íñòàíö³¿
ïðî äîïóñòèì³ñòü âêàçàíîãî äîêàçó, îñê³ëüêè áóäü-ÿêèõ ï³äñòàâ äëÿ îáìîâè
ÎÑÎÁÀ_1 ñâ³äîê íå ìàâ, òîìó éîãî ïîêàçàííÿ âèêëèêàþòü äîâ³ðó ùîäî ¿õ äîñòîâ³ð-
íîñò³, º ïåðåêîíëèâèìè ³ ìàþòü ³ñòîòíå çíà÷åííÿ äëÿ âñòàíîâëåííÿ ôàêòè÷íèõ
îáñòàâèí, îñê³ëüêè äîïèòàòè ïîòåðï³ëîãî áåçïîñåðåäíüî íåìîæëèâî, ó çâ’ÿçêó ç
÷èì âèêîðèñòàâ ö³ ïîêàçàííÿ íà ï³äòâåðäæåííÿ âèíóâàòîñò³ ÎÑÎÁÀ_2 [8].

Ùîäî ïîðÿäêó âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â áåç ï³äòâåðäæóþ÷èõ
ïîÿñíåíü, îòðèìàíèõ â³ä ïåðøîäæåðåëà, â îêðåì³é äóìö³ äî ïîñòàíîâè ÂÑ â³ä
05.06.2018 ó ñïðàâ³ ¹  360/1378/16-ê ñóääÿ íàãîëîøóº, ùî öå ïîëîæåííÿ äîçâîëÿº,
çà ïåâíèõ óìîâ, âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â ó ðàç³, ÿêùî îñîáà, ùî
äàâàëà ïåðâèíí³ ïîêàçàííÿ, íå äîïèòàíà â ñóä³. ßêùî æ òàêà îñîáà â ñóä³ äîïèòàíà,
òî âèêîðèñòàííÿ ïîêàçàíü, ùî ïåðåêàçóþòü ¿¿ ïîêàçàííÿ, çà öèì ïðàâèëîì º
íåäîïóñòèìèì [9].

Àíàëîã³÷íó ïîçèö³þ âèñëîâëþº Â.Â. Âàïíÿð÷óê, ÿêèé îäíî÷àñíî çàçíà÷àº,
ùî äëÿ ïðèéíÿòòÿ ð³øåííÿ ïðî âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â òà ¿õ
äîïóñòèì³ñòü âèçíà÷àëüíèì º âñòàíîâëåííÿ òîãî, ùî ïåðâèííèé äîêàç óòðà÷åíî
àáî îòðèìàòè éîãî ç îá’ºêòèâíèõ ïðè÷èí íåìîæëèâî, ó çâ’ÿçêó ç öèì îá´ðóíòîâàíî
ïðîïîíóº âíåñòè çì³íè äî ñò. 97 ÊÏÊ Óêðà¿íè, ÿêèìè â àáç. 1 ÷. 2 ñëîâà “íåçàëåæíî
â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ” çàì³íèòè íà “ó
ðàç³ íåìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ”, à â ï. 7 ÷. 2
âèêëþ÷èòè ôðàçó “ìîæëèâ³ñòü äîïèòó îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ”
[10, ñ. 251]. Ç ÷èì ìè ö³ëêîì ïîãîäæóºìîñÿ.

Îòæå, âðàõîâóþ÷è çì³ñò ïðîàíàë³çîâàíèõ ïîçèö³é, ñë³ä çàçíà÷èòè, ùî âèçíàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì âñå æ òàêè ïîâèííî ïîâ’ÿçóâàòèñÿ ç
âèïàäêàìè, ÿê³ óíåìîæëèâëþþòü äîïèò îñîáè, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ
ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó ÿê ñâ³äîê, ïîòåðï³ëèé. Çà íàÿâíîñò³ ìîæëèâîñò³ ñóä
ïîâèíåí, ç óðàõóâàííÿì íàäàíèõ éîìó íîðìàìè êðèì³íàëüíîãî ïðîöåñóàëüíîãî
çàêîíó ïîâíîâàæåíü, âèêëèêàòè ³ äîïèòàòè òàêó îñîáó.

Òàê, ñë³ä çâåðíóòè óâàãó íà ïåâí³ îñîáëèâîñò³, ùîäî âèçíàííÿ ñóäîì
äîïóñòèìèì äîêàç ïîêàçàííÿ ç ÷óæèõ ñë³â, êîëè âíàñë³äîê ñìåðò³ íåìîæëèâî
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äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîêàçàííÿ. Ïðèâåðòàº óâàãó óõâàëà Êîâïà-
ê³âñüêîãî ðàéîííîãî ñóäó â³ä 30 òðàâíÿ 2018 ðîêó ïî ñïðàâ³ ¹ 592/7657/16-ê, ó
ÿê³é ñóä â³äìîâèâ çà íåîá´ðóíòîâàí³ñòþ ó çàäîâîëåíí³ êëîïîòàííÿ ïðîêóðîðà ïðî
äîðó÷åííÿ Ñóìñüêîìó â³ää³ëó ïîë³ö³¿ äîïèòàòè â ÿêîñò³ ñâ³äêà ÎÑÎÁÀ_3, ÿêà º
îíóêîþ ïîìåðëîãî ïîòåðï³ëîãî ÎÑÎÁÀ_4.

ßê âáà÷àºòüñÿ ç³ çì³ñòó óõâàëè, ï³ä ÷àñ ñóäîâîãî ðîçãëÿäó â³ä ïðîêóðîðà, â
ïîðÿäêó ñò. 333 ÊÏÊ Óêðà¿íè íàä³éøëî êëîïîòàííÿ ïðî äîðó÷åííÿ Ñóìñüêîìó
â³ää³ëó ïîë³ö³¿ äîïèòàòè â ÿêîñò³ ñâ³äêà ÎÑÎÁÀ_3, ÿêà º îíóêîþ ïîìåðëîãî,
ïîòåðï³ëîãî â öüîìó êðèì³íàëüíîìó ïðîâàäæåíí³ ÎÑÎÁÀ_4, ÿêà ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ äîïèòàíà íå áóëà, îñê³ëüêè í³ ñë³ä÷îìó, í³ ïðîêóðîðó íå áóëî
â³äîìî ïðî òå, ùî ïîòåðï³ëèé ÎÑÎÁÀ_4 ðàïòîâî ïîìðå.

Ñóä, çàñëóõàâøè îá´ðóíòóâàííÿ, íàäàí³ ïðîêóðîðîì, òà çàïåðå÷åííÿ ñòîðîíè
çàõèñòó, à òàêîæ äîñë³äèâøè íàÿâí³ ìàòåð³àëè êðèì³íàëüíîãî ïðîâàäæåííÿ, ä³éøîâ
âèñíîâêó, ùî êëîïîòàííÿ ïðîêóðîðà çàäîâîëåííþ íå ï³äëÿãàº ó çâ’ÿçêó ç òèì, ùî
ïðîêóðîð íå äîâ³â, ùî ñë³ä÷³ (ðîçøóêîâ³) ä³¿, ïðî ïðîâåäåííÿ ÿêèõ â³í ïðîñèòü,
íå ìîãëè áóòè ïðîâåäåí³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ÷åðåç òå, ùî íå áóëè
³ íå ìîãëè áóòè â³äîì³ îáñòàâèíè, ÿê³ ñâ³ä÷àòü ïðî íåîáõ³äí³ñòü ¿õ ïðîâåäåííÿ.
Òîìó ç ïðèâîäó äîïèòó â ÿêîñò³ ñâ³äêà ÎÑÎÁÀ_3 ñóä çàçíà÷èâ, ùî, ÿê âêàçóº
ïðîêóðîð, âîíà çìîæå ò³ëüêè ïåðåäàòè ñëîâà ñâîãî ä³äà ÎÑÎÁÀ_4 ó âèïàäêó,
ÿêùî òîé ¿é ùîñü ðîçêàçóâàâ ïðî â÷èíåíå â³äíîñíî íüîãî êðèì³íàëüíå ïðàâîïî-
ðóøåííÿ. Òîáòî äîïèò ó ÿêîñò³ ñâ³äêà ÎÑÎÁÀ_3 áóäå îçíà÷àòè îòðèìàííÿ â³ä íå¿
“ïîêàçàíü ç ÷óæèõ ñë³â” [11].

Ðàçîì ³ç öèì, ñóä ïðè ïðèéíÿòò³ ð³øåííÿ ùîäî íåîáõ³äíîñò³ äîïèòàòè â ñóä³
ñâ³äêà, ïîêàçàííÿ ÿêîãî áóäóòü “ïîêàçàííÿìè ç ÷óæèõ ñë³â”, ïîâèíåí óðàõóâàòè,
ùî òàê³ ïîêàçàííÿ íå ìîæóòü áóòè äîïóñòèìèì äîêàçîì ôàêòó ÷è îáñòàâèíè, íà
äîâåäåííÿ ÿêèõ âîíè íàäàí³, ÿêùî ïîêàçàííÿ íå ï³äòâåðäæóºòüñÿ ³íøèìè äîêàçàìè,
ÿê³ âèçíàí³ äîïóñòèìèìè çã³äíî ç ïðàâèëàìè, â³äì³ííèìè â³ä ïîëîæåíü ÷àñòèíè
äðóãî¿ ö³º¿ ñòàòò³. Òîáòî ñò. 97 ÊÏÊ Óêðà¿íè ÷³òêî ïåðåäáà÷åíî, ùî ïîêàçàííÿ
ñâ³äêà, íàäàí³ íèì ç ÷óæèõ ñë³â, ïîâèíí³ â îáîâ’ÿçêîâîìó ïîðÿäêó ï³äòâåðäæóâàòèñü
é ³íøèìè äîïóñòèìèìè äîêàçàìè ó êðèì³íàëüíîìó ïðîâàäæåíí³.

Òîìó ó ðîçãëÿíóò³é âèùå óõâàë³ ñòîðîíà îáâèíóâà÷åííÿ, çà íàÿâíîñò³ ³íøèõ
äîêàç³â íà ï³äòâåðäæåííÿ âèíóâàòîñò³ îáâèíóâà÷åíî¿ â ³íêðèì³íîâàíèõ ¿é çëî÷èíàõ,
ìîæå íàäàòè ¿õ ñóäó, ³ â òàêîìó âèïàäêó íåìàº í³ÿêî¿ íåîáõ³äíîñò³ äîäàòêîâî
äîïèòóâàòè â ÿêîñò³ ñâ³äêà îíóêó. À ó âèïàäêó â³äñóòíîñò³ ó ñòîðîíè îáâèíóâà÷åííÿ
³íøèõ äîêàç³â, ïðî ÿê³ éäå ìîâà ó ÷àñòèí³ 6 ñò. 97 ÊÏÊ Óêðà¿íè, ñóä âñå îäíî íå
çìîæå âèçíàòè äîïóñòèìèì äîêàç ïîêàçàííÿ îíóêè ïîòåðï³ëîãî.

Ùå îäíèì ³ç íåäîë³ê³â ïðàâîâîãî ðåãóëþâàííÿ âèçíàííÿ ïîêàçàíü ç ÷óæèõ
ñë³â äîïóñòèìèì äîêàçîì º íå÷³òêå âèçíà÷åííÿ êîëà îñ³á, ÿê³ ìîæóòü äàâàòè ïîêàçàííÿ
³ç ÷óæèõ ñë³â. Ëèøå â ÷. 7 ñò. 97 ÊÏÊ Óêðà¿íè óòî÷íÿºòüñÿ, ùî â áóäü-ÿêîìó ðàç³
íå ìîæóòü áóòè âèçíàí³ äîïóñòèìèì äîêàçîì ïîêàçàííÿ ³ç ÷óæèõ ñë³â, ÿêùî âîíè
äàþòüñÿ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ
îñîáîþ ùîäî ïîÿñíåíü îñ³á, íàäàíèõ ñë³ä÷îìó, ïðîêóðîðó, àáî ñï³âðîá³òíèêó
îïåðàòèâíîãî ï³äðîçä³ëó ï³ä ÷àñ çä³éñíåííÿ íèì êðèì³íàëüíîãî ïðîâàäæåííÿ.

Ñë³ä çàçíà÷èòè, ùî â ÊÏÊ Óêðà¿íè 1960 ðîêó áóëà â³äñóòíÿ çàáîðîíà ùîäî
îòðèìàííÿ ïîêàçàíü ïðîêóðîðà, ñï³âðîá³òíèêà îïåðàòèâíîãî ï³äðîçä³ëó àáî â³ä
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³íøî¿ îñîáè ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ íèìè
êðèì³íàëüíîãî ïðîâàäæåííÿ. Çàïðîâàäæåííÿ òàêî¿ çàáîðîíè â ÊÏÊ Óêðà¿íè
2012 ðîêó, î÷åâèäíî, ïîâ’ÿçàíî ³ç â³äíåñåííÿì öèõ ó÷àñíèê³â êðèì³íàëüíîãî ïðîöåñó
äî ñòîðîíè îáâèíóâà÷åííÿ. Ó çâ’ÿçêó ç ÷èì âáà÷àºòüñÿ éìîâ³ðí³ñòü ¿õíüî¿ ïðî-
öåñóàëüíî¿ çàö³êàâëåíîñò³ â êðèì³íàëüíîìó ïðîâàäæåíí³. Ïðîòå, íåçâàæàþ÷è íà
ïðÿìó çàáîðîíó â ÊÏÊ Óêðà¿íè ùîäî âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â, íà-
äàíèõ ñë³ä÷èì, ïðîêóðîðîì, ñï³âðîá³òíèêîì îïåðàòèâíîãî ï³äðîçä³ëó àáî ³íøîþ
îñîáîþ ñòîñîâíî ïîÿñíåíü îñ³á, íàäàíèõ ¿ì ï³ä ÷àñ çä³éñíåííÿ íèìè êðèì³íàëüíîãî
ïðîâàäæåííÿ, ó ñóäîâ³é ïðàêòèö³ º ïåâí³ îñîáëèâîñò³ ùîäî âèçíàííÿ òàêèõ äîêàç³â
äîïóñòèìèìè. Ï³ä ÷àñ ïðèéíÿòòÿ ð³øåííÿ ïðî äîïóñòèì³ñòü äîêàçó ïîêàçàíü ç³
ñë³â ïðàö³âíèê³â ïîë³ö³¿ ñóä ïîâèíåí ç’ÿñóâàòè, ÷è ÿâëÿþòüñÿ âîíè ïîêàçàííÿìè
ç ÷óæèõ ñë³â, ÷è âîíè º ³íôîðìàö³ºþ, ÿêó ïðàö³âíèêè ïîë³ö³¿ îòðèìàëè ÿê î÷å-
âèäö³ ï³ä ÷àñ çä³éñíåííÿ çàõîä³â íà ì³ñö³ ïîä³¿, òîáòî º íîñ³ºì ³íôîðìàö³¿, ÿêó
ñïðèéìàëè áåçïîñåðåäíüî.

Äîñë³äæóþ÷è ïèòàííÿ âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì, ñë³ä òàêîæ
çâåðíóòè óâàãó íà íàïðàöüîâàíó ç öüîãî ïðèâîäó ïðàêòèêó ªâðîïåéñüêîãî ñóäó ç
ïðàâ ëþäèíè (äàë³ – ªÑÏË). Çîêðåìà, ç ïðèâîäó ðîë³ ïîêàçàíü íåïðÿìèõ ñâ³äê³â,
ó ªÑÏË çàóâàæèëè, ùî ³íîä³ íåîäíîçíà÷íèé õàðàêòåð òàêèõ ñâ³ä÷åíü òà ðèçèê
òîãî, ùî îñîáà ìîæå áóòè çâèíóâà÷åíà òà çààðåøòîâàíà íà îñíîâ³ íåïåðåâ³ðåíèõ
çâèíóâà÷åíü, ÿê³ íå îáîâ’ÿçêîâî º íåóïåðåäæåíèìè, íå ñë³ä íåäîîö³íþâàòè. Ç öèõ
ïðè÷èí äîêàçè ç ÷óæèõ ñë³â ïîâèíí³ áóòè ï³äòâåðäæåí³ îá’ºêòèâíèìè äîêàçàìè.
Öå îñîáëèâî àêòóàëüíî, êîëè ïðèéìàºòüñÿ ð³øåííÿ ïðî ïðîäîâæåííÿ òðèìàííÿ
ï³äîçðþâàíîãî ï³ä âàðòîþ äî ñóäîâîãî ðîçãëÿäó. Õî÷à ï³äîçðþâàíèé ìîæå áóòè
ä³éñíî çàòðèìàíèé íà ïî÷àòêó ïðîâàäæåííÿ íà ï³äñòàâ³ òâåðäæåíü íåïðÿìèõ
ñâ³äê³â. Ïðîòå òàê³ òâåðäæåííÿ îáîâ’ÿçêîâî ñòàþòü ìåíø àêòóàëüíèìè ç ïëèíîì
÷àñó, îñîáëèâî, êîëè â õîä³ ðîçñë³äóâàííÿ íå áóëî âèÿâëåíî æîäíèõ äîäàòêîâèõ
äîêàç³â [12; 13; 14, ñ. 438–454].

Óðàõîâóþ÷è, ùî ó êðèì³íàëüíîìó ïðîöåñóàëüíîìó çàêîíîäàâñòâ³ ñêàñîâàíî
³íñòèòóò äîñë³ä÷î¿ ïåðåâ³ðêè òà ñòàä³þ ïîðóøåííÿ êðèì³íàëüíî¿ ñïðàâè, ¿õ çàì³íåíî
çàãàëüíèì åòàïîì äîñóäîâîãî ðîçñë³äóâàííÿ, ï³ä ÷àñ ÿêîãî ñë³ä÷èé ïîâèíåí
ïðèéíÿòè íèçêó ïðîöåñóàëüíèõ ð³øåíü. Òîìó ââàæàºìî, ùî â äåÿêèõ âèïàäêàõ,
ÿê âèêëþ÷åííÿ, ñë³ä÷èé ïðîñòî íå ìîæå îá³éòèñÿ áåç ïîêàçàíü ³ç ÷óæèõ ñë³â,
îñîáëèâî íà ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ.

Òàêèì ÷èíîì, çà ðåçóëüòàòàìè ïðîâåäåíîãî àíàë³çó â³ò÷èçíÿíîãî çàêîíîäàâ-
ñòâà, çîêðåìà íîðì ÊÏÊ Óêðà¿íè òà ð³øåíü ñóäó, ñë³ä çàçíà÷èòè, ùî “âèêîðèñòàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â ïîâèííî â³äáóâàòèñÿ çà ïðàâèëàìè çàñòîñóâàííÿ íåïðÿìèõ
äîêàç³â. Âèäàºòüñÿ, ùî òàê³ äîêàçè íå ìîæóòü äîñòîâ³ðíî âñòàíîâëþâàòè ñï³ðí³
ôàêòè. Íà îäíèõ ëèøå ïîêàçàííÿõ ç ÷óæèõ ñë³â íå ìîæóòü ́ ðóíòóâàòèñÿ ï³äîçðà
òà îáâèíóâà÷åííÿ, ò³ëüêè â ñóêóïíîñò³ ç ïåðâèííèìè äîêàçàìè âîíè ìîæóòü âè-
çíàâàòèñÿ äîñòàòí³ìè äëÿ ïðèéíÿòòÿ ñóäîâèõ ð³øåíü” [15, ñ. 264]. Çâàæàþ÷è íà
ùî, â óêðà¿íñüêîìó ñóäî÷èíñòâ³ ïðè ïðèéíÿòò³ ð³øåííÿ ïðî âèçíàííÿ ïîêàçàíü
ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì ñóää³ ìîòèâóþòü ñâî¿ ð³øåííÿ íàÿâí³ñòþ ³íøèõ
äîêàç³â, ÿê³ ¿õ ï³äòâåðäæóþòü, ³ ÿê³ â³äïîâ³äíî âèçíàí³ äîïóñòèìèìè çã³äíî ç
ïðàâèëàìè, â³äì³ííèìè â³ä ïîëîæåíü ÷. 2 ñò. 97 ÊÏÊ Óêðà¿íè.

© Havryliuk Liudmyla, 2022



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2022.1(55) Issue 1(55) 2022

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(55) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.1(55)

116

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Ãàâðèëþê Ë.Â. Ïðàâîâà ðåãëàìåíòàö³ÿ ïîêàçàíü ç ÷óæèõ ñë³â ó êðèì³íàëüíîìó ïðîöåñ³
Óêðà¿íè: Êðèì³íàëüíå ñóäî÷èíñòâî. Có÷àñíèé ñòàí òà ïåðñïåêòèâè ðîçâèòêó: ìàòåð³àëè Âñåóêð.
íàóê.-ïðàêò. êîíô. (Êè¿â, 28 òðàâ. 2021 ð.) / ðåäêîë.: Â.Â. ×åðíºé, Ñ.Ä. Ãóñàðºâ, Ñ.Ñ. ×åðíÿâñüêèé
òà ³í. Êè¿â: Íàö. àêàä. âíóòð. ñïðàâ, 2021. C. 87–91.

2. Êîì³òåò ç ïèòàíü âåðõîâåíñòâà ïðàâà òà ïðàâîñóääÿ ðåêîìåíäóº ïàðëàìåíòó íàïðàâèòè
íà äîîïðàöþâàííÿ ïðîºêò çàêîíó ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó
Óêðà¿íè (ùîäî âèêëþ÷åííÿ ïîëîæåíü ïðî âèçíàííÿ äîêàçàìè ïîêàçàíü ç ÷óæèõ ñë³â) URL:
https://rada.gov.ua/fsview/78466.html (äàòà çâåðíåííÿ: 07.04.2020).

3. Òèæíåâèé îãëÿä ñóäîâî¿ ïðàêòèêè Êàñàö³éíîãî êðèì³íàëüíîãî ñóäó ó ñêëàä³ Âåðõîâíîãî
Ñóäó. URL: https://supreme.court.gov.ua/userfiles/media/Oglyad_KKS_27_05_19.pdf?fbclid=
IwAR2Z-o7ofhiIJxTI1KPYVuueMDPG-MBxU4SAwUx9yK1QT16baKGbZJg3L74 (äàòà çâåðíåííÿ:
07.05.2020).

4. Âèðîê Ñâÿòîøèíñüêîãî ðàéîííîãî ñóäó ì. Êèºâà â³ä 10.02.2020 ¹ 759/18942/18 ïð.
¹ 1-êï/759/190/20 (äàòà çâåðíåííÿ: 14.03.2021).

5. Âèðîê Øåâ÷åíê³âñüêîãî ðàéîííîãî ñóäó ì. Çàïîð³ææÿ â ñêëàä³ êîëåã³¿ â³ä 18 ñ³÷íÿ
2017 ðîêó: Ñïðàâà ¹ 336/2281/15-ê. Ïðîâàäæåííÿ 1êï/336/25/2017. URL: https://app.pravosud.
com.ua/search/ (äàòà çâåðíåííÿ: 06.05.2021).

6. Ïîñòàíîâà Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 19.11.2019, ñïðàâà ¹ 441/845/17, ïðîâàäæåííÿ
¹ 51-8328êì18. URL: http://reyestr.court.gov.ua/Review/85934761?fbclid=IwAR35qetlrA36E_
rB37ktT1jYb7HmAnLorTT5aZofj8C5k5wYDWQ-imemtd4 (äàòà çâåðíåííÿ: 01.02.2021).

7. Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè. Íàóêîâî-ïðàêòè÷íèé êîìåíòàð: ó 2 ò.
Ò. 1 / Î.Ì. Áàíäóðêà, ª.Ì. Áëàæ³âñüêèé, ª.Ï. Áóðäîëü òà ³í.; çà çàã. ðåä. Â.ß. Òàö³ÿ, Â.Ï. Ïøîí-
êè, À.Â. Ïîðòíîâà. X.: Ïðàâî, 2012. Ñ. 291–292.

8. Óõâàëà Àïåëÿö³éíîãî ñóäó Õåðñîíñüêî¿ îáëàñò³ ó ñïðàâ³ â³ä 01.11. 2017 ¹ 766/13786/
16-ê. URL: https://youcontrol.com.ua/ru/catalog/court-document/69918731/ (äàòà çâåðíåííÿ:
25.05.2020).

9. Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè: ïîñòàòåéíà ñèñòåìàòèçàö³ÿ îêðåìèõ
ïðàâîâèõ ïîçèö³é Âåðõîâíîãî Ñóäó / íàóê. ðåä.: ².Â. Ãëîâþê, Ì.². Ïàøêîâñüêèé, Ä.Â. Ïîíîìàðåíêî;
óêëàä.: Î.ª. Áëàùóê, ².Â. Ãëîâþê, Â.Ï. Êåäèê, Ì.². Ïàøêîâñüêèé, Ä.Â. Ïîíîìàðåíêî, Î.Ñ. Òðî-
ÿí. Îäåñà: Ôåí³êñ, 2019. Ñ. 273.

10. Âàïíÿð÷óê Â.Â. Òåîð³ÿ ³ ïðàêòèêà êðèì³íàëüíîãî ïðîöåñóàëüíîãî äîêàçóâàííÿ: ìîíî-
ãðàô³ÿ. Õ.: Þðàéò, 2017. Ñ. 251.

11. Óõâàëà Êîâïàê³âñüêîãî ðàéîííîãî ñóäó ì³ñòà Ñóìè â³ä 30 òðàâíÿ 2018 ðîêó ïî ñïðàâ³
¹ 592/7657/16-ê. URL: http://reyestr.court.gov.ua/Review/74329244 (äàòà çâåðíåííÿ: 27.03.2020).

12. ªÑÏË íàãàäàâ ïðî êðèòåð³¿ îá´ðóíòîâàíîñò³ ï³äîçðè äëÿ àðåøòó ëþäèíè. URL: https://
www.echr.com.ua/yespl-nagadav-pro-kriteri%d1%97-ob%d2%91runtovanosti-pidozri-dlya-areshtu-
lyudini/ (äàòà çâåðíåííÿ: 02.04.2020).

13. Ð³øåííÿ ªÑÏË ó ñïðàâ³ “Êàâàëà ïðîòè Òóðå÷èíè”. URL: https://www.echr.com.ua/
translation/sprava-kavala-proti-turechchini/ (äàòà çâåðíåííÿ: 25.05.2020).

14. Ïîíîìàðåíêî À.Â. Ãàâðèëþê Ë.Â. Âèçíàííÿ ïîêàçàíü ³ç ÷óæèõ ñë³â äîêàçîì ó
êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè. Modern achievements of EU countries and Ukraine in the area of
law: Collective monograph. Riga: Izdevniecîba “Baltija Publishing”, 2020. P. 2. 438–454 p.

15. Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè. Íàóêîâî-ïðàêòè÷íèé êîìåíòàð / çà çàã.
ðåä. Â.Ã. Ãîí÷àðåíêà, Â.Ò. Íîðà, Ì.ª. Øóìèëà. Ê.: Þñò³í³àí, 2012. 1224 ñ.

REFERENCES

1. Havryliuk L.V. (2021) Pravova rehlamentatsiia pokazan z chuzhykh sliv u kryminalnomu
protsesi Ukrainy: Kryminalne sudochynstvo. “Legal regulation of testimony from other people’s
words in the criminal process of Ukraine: Criminal proceedings”. Current state and prospects of
development: materials All-Ukrainian. scientific-practical conf. (Kyiv, May 28, 2021) / editors: V.V.
Chernei, S.D. Husariev, S.S. Cherniavskyi and others. Kyiv: Nat. Acad. Internal Cases. P. 87–91 [³n
Ukrainian].

© Havryliuk Liudmyla, 2022



DOI (Issue): https: //doi.org/10.36486/np.2022.1(55) Issue 1(55) 2022

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(55) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.1(55)

117

2. Komitet z pytan verkhovenstva prava ta pravosuddia rekomenduie parlamentu napravyty na
doopratsiuvannia proiekt zakonu pro vnesennia zmin do Kryminalnoho protsesualnoho kodeksu Ukrainy
(shchodo vykliuchennia polozhen pro vyznannia dokazamy pokazan z chuzhykh sliv). “The Committee
on the Rule of Law and Justice recommends that the Parliament submit for finalization the draft law
on amendments to the Criminal Procedure Code of Ukraine (excluding provisions on the admission
of evidence from other people’s words)”. URL: https://rada.gov.ua/fsview/78466.html (Date of
Application: 07.04.2020) [³n Ukrainian].

3. Tyzhnevyi ohliad sudovoi praktyky Kasatsiinoho kryminalnoho sudu u skladi Verkhovnoho
Sudu. “Weekly review of the case law of the Criminal Court of Cassation of the Supreme Court”.
URL: https://supreme.court.gov.ua/userfiles/media/Oglyad_KKS_27_05_19.pdf?fbclid=IwAR2Z-
o7ofhiIJxTI1KPYVuueMDPG-MBxU4SAwUx9yK1QT16baKGbZJg3L74 (Date of Application:
07.05.2020) [³n Ukrainian].

4. Vyrok Sviatoshynskoho raionnoho sudu m. Kyieva. “Judgment of the Sviatoshynsky District
Court of Kyiv of 10.02.2020 ¹ 759/18942/18 Ave. ¹ 1-kp / 759/190/20” (Date of Application:
14.03.2121) [³n Ukrainian].

5. Vyrok Shevchenkivskoho raionnoho sudu m. Zaporizhzhia v skladi kolehii vid 18 sichnia
2017 roku.  “Judgment of the Shevchenkivsky District Court of Zaporizhia in the composition of the
board of January 18, 2017: Case ¹ 336/2281/15-k. Proceedings 1kp / 336/25/2017”. URL: https:/
/app.pravosud.com.ua/search/ (Date of Application: 06.05.2021) [³n Ukrainian].

6. Postanova Verkhovnoho Sudu Ukrainy vid 19.11.2019 “Resolution of the Supreme Court of
Ukraine of November 19, 2019, case ¹ 441/845/17, proceedings ¹ 51-8328km18”. URL: http://
reyestr.court.gov.ua/Review/85934761?fbclid=IwAR35qetlrA36E_rB37ktT1jYb7HmAnLor
T5aZofj8C5k5wYDWQ-imemtd4 (Date of Application: 01.02.2021) [³n Ukrainian].

7. Kryminalnyi protsesualnyi kodeks Ukrainy. Naukovo-praktychnyi komentar. “Criminal

8. Ukhvala Apeliatsiinoho sudu Khersonskoi oblasti. “Decision of the Court of Appeal of
Kherson region in the case of 01.11. 2017 ¹ 766/13786/16-k”. URL: https://youcontrol.com.ua/ru/
catalog/court-document/69918731/ (Date of Application: 25.05.2020) [³n Ukrainian].

9. Kryminalnyi protsesualnyi kodeks Ukrainy: postateina systematyzatsiia okremykh pravovykh
pozytsii Verkhovnoho. “Criminal Procedure Code of Ukraine: article-by-article systematization of
certain legal positions of the Supreme Court” / science. ed.: I.V. Hloviuk, M.I. Pashkovskyi, D.V. Po-
nomarenko; uklad.: O.Ie. Blashchuk, I.V. Hloviuk, V.P. Kedyk, M.I. Pashkovskyi, D.V. Ponomarenko,
O.S. Troian. Odesa: Feniks, 2019. P. 273 [³n Ukrainian].

10. Vapniarchuk V.V. (2017) Teoriia i praktyka kryminalnoho protsesualnoho dokazuvannia.
“Theory and practice of criminal procedural evidence: a monograph”. Kh.: Yurait. P. 251. [In Ukrainian].

11. Ukhvala Kovpakivskoho raionnoho sudu mista Sumy. “Decision of the Kovpakivsky District
Court of the city of Sumy of May 30, 2018 in the case of law ¹ 592/7657/16-k”. URL: http://
reyestr.court.gov.ua/Review/74329244 (Date of Application: 27.03.2020) [³n Ukrainian].

12. YeSPL nahadav pro kryterii obgruntovanosti pidozry dlia areshtu liudyny. “The ECtHR
recalled the criteria for the validity of a suspicion of arrest”. URL: https://www.echr.com.ua/yespl-
nagadav-pro-kriteri%d1%97-ob%d2%91runtovanosti-pidozri-dlya-areshtu-lyudini/ (Date of Application:
02.04.2020) [³n Ukrainian].

13. Rishennia YeSPL u spravi “Kavala proty Turechyny”. “Judgment of the European Court of
Human Rights in the case of Kavala v. Turkey”. URL: https://www.echr.com.ua/translation/sprava-
kavala-proti-turechchini/ (Date of Application: 25.05.2020) [³n Ukrainian].

14. Ponomarenko A.V. Havryliuk L.V. (2020) Vyznannia pokazan iz chuzhykh sliv dokazom u
kryminalnomu protsesi Ukrainy. “Modern achievements of EU countries and Ukraine in the area of
law”: Collective monograph. Riga: Izdevniecîba “Baltija Publishing”. P. 2. 438–454 p. [³n Ukrainian].

15. Kryminalnyi protsesualnyi kodeks Ukrainy. “Criminal Procedure Code of Ukraine. Scientific
and practical commentary” / for the general. ed.V.H. Honcharenka, V.T. Nora, M.Ie. Shumyla. K.:
Yustinian, 2012. 1224 p. [³n Ukrainian].

© Havryliuk Liudmyla, 2022



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2022.1(55) Issue 1(55) 2022

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(55) 2022  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2022.1(55)

118

UDC 343.140.2

Candidate of Juridical Sciences, Senior Researcher, Leading Researcher,
State Reserch Institute MIA Ukraine, Kyiv, Ukraine,

ORCID ²D 0000-0002-9441-4073

PECULIARITIES OF THE ADMISSION OF HEARSAY EVIDENCE
IN CRIMINAL PROCEEDINGS THROUGH THE PRISM

OF COURT DECISIONS

The article is devoted to theoretical and practical issues of admitting hearsay
evidence. With the aim of determining the peculiarities of recognition of hearsay
evidence, the decision of domestic courts was analyzed. As a result, of which the
absence of a unified approach to the recognition of hearsay evidence in criminal
proceedings was stated. Problematic issues of the use of hearsay evidence in criminal
proceedings arise during both pre-trial investigation and court proceedings. When
examining the issue of the recognition of hearsay evidence, attention should also be
paid to the developed practice of the European Court of Human Rights (hereinafter
– ECHR) in this regard. In particular, regarding the role of circumstantial witness
testimony, the ECtHR noted that the sometimes ambiguous nature of such testimony
and the risk that a person may be charged and arrested on the basis of unverified
allegations that are not necessarily impartial should not be underestimated. For these
reasons, evidence on hearsay must be corroborated by objective evidence. Especially
relevant when deciding to extend the detention of a suspect in custody pending trial.
The imperfection of the institute of recognition of hearsay testimony as evidence leads
to a complaint by participants in criminal proceedings (including appeal) in which
an issue is raised about the cancellation of the court verdict due to the fact that, the
verdict is based on the victim’s and witness’ hearsay testimony. Taking into account
that the institute of pre-investigation and the stage of initiation of a criminal case
have been abolished in the criminal procedural legislation. They have been replaced
by the general stage of the pre-trial investigation, during which the investigator must
make a number of procedural decisions. Therefore, we believe that in some cases, as
an exception, the investigator simply cannot do without hearsay evidence, especially
at the beginning of the pre-trial investigation.

According to the results of the study, it is concluded that the use of hearsay
evidence should take place according to the rules of application of indirect evidence.
It seems that such evidence cannot reliably establish disputed facts. Suspicions and
accusations cannot be based on hearsay evidence alone, only in combination with
primary evidence they can be recognized as sufficient for making judicial decisions.

Keywords: criminal proceedings, testimony from other people’s words, evidence,
investigator, European Court of Human Rights, parties to criminal proceedings, court
proceedings.
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