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ÓÄÊ 342.9:347.965

Ãóñåéíë³ Àëàñêàð Ìàãáåò ,
àñï³ðàíò ²íñòèòóòó çàêîíîäàâñòâà Âåðõîâíî¿ Ðàäè Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà

ÏÎÍßÒÒß ÏÐÀÂÎÂÎÃÎ ÑÒÀÒÓÑÓ ÀÄÂÎÊÀÒÀ
ßÊ Ó×ÀÑÍÈÊÀ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎÃÎ ÑÓÄÎ×ÈÍÑÒÂÀ

Ó ñòàòò³ ðîçãëÿäàþòüñÿ íà íàóêîâîìó ð³âí³ ó ïðàâîâîìó àñïåêò³ ïðàâîâèé
ñòàòóñ àäâîêàòà ÿê ñóá’ºêòà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà íà ñó÷àñíîìó
åòàï³ ðåôîðìóâàííÿ ³íñòèòóòó àäâîêàòóðè Óêðà¿íè. Çðîáëåíî âèñíîâîê, ùî
ïðàâîâèé ñòàòóñ àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà – öå
êîìïëåêñíà ïðàâîâà êàòåãîð³ÿ, ÿêà â³äîáðàæàº ïðàâîâå ñòàíîâèùå àäâîêàòà ó
ñîö³óì³ é õàðàêòåðèçóºòüñÿ íàÿâí³ñòþ ó íüîãî çàêîíîäàâ÷î âèçíà÷åíèõ òà çà-
êð³ïëåíèõ ïðàâ, ïðîôåñ³éíèõ îáîâ’ÿçê³â, ïðàâîâèõ ãàðàíò³é òà þðèäè÷íî¿ â³äïî-
â³äàëüíîñò³.

Êëþ÷îâ³ ñëîâà: àäâîêàò, ïðàâîâèé ñòàòóñ, ïðàâà, îáîâ’ÿçêè, þðèäè÷íà
â³äïîâ³äàëüí³ñòü, àäì³í³ñòðàòèâíå ñóäî÷èíñòâî.

Ç ìåòîþ çàõèñòó òà ïðåäñòàâíèöòâà ³íòåðåñ³â îñîáè â àäì³í³ñòðàòèâíî-
ïóáë³÷íèõ ïðàâîâ³äíîñèíàõ íà çàêîíîäàâ÷îìó ð³âí³ â ñò. 16 ÊÀÑ Óêðà¿íè â³ä
06.07.2005 ¹ 2747-IV áóëî çàêð³ïëåíî, ùî ïðåäñòàâíèöòâî â ñóä³ ÿê âèä ïðàâíè÷î¿
äîïîìîãè çä³éñíþºòüñÿ âèêëþ÷íî àäâîêàòîì (ïðîôåñ³éíà ïðàâíè÷à äîïîìîãà),
êð³ì âèïàäê³â, âñòàíîâëåíèõ çàêîíîì. Áåçîïëàòíà ïðàâíè÷à äîïîìîãà íàäàºòüñÿ â
ïîðÿäêó, âñòàíîâëåíîìó çàêîíîì, ùî ðåãóëþº íàäàííÿ áåçîïëàòíî¿ ïðàâíè÷î¿
äîïîìîãè [1]. Ó öüîìó ðàç³ àäâîêàò – öå îñîáà, ÿêà áåðå ó÷àñòü â àäì³í³ñòðàòèâíîìó
ñóäî÷èíñòâ³ ³ ñïðèÿº ó çä³éñíåíí³ ïðàâîñóääÿ çà êîíêðåòíîþ àäì³í³ñòðàòèâíîþ
ñïðàâîþ, à òàêîæ îñîáà, ÿêà íàä³ëÿºòüñÿ ïðàâîì çâåðíåííÿ äî áóäü-ÿêîãî äåðæàâ-
íîãî îðãàíó ÷è ñóäó â³ä ³ìåí³ òà çàäëÿ çàäîâîëåííÿ ³íòåðåñ³â êë³ºíòà, ÿêîãî â³í
ïðåäñòàâëÿº.

Ïîñò³éí³ ïðàâîâ³ ðåôîðìàö³¿ íàö³îíàëüíîãî çàêîíîäàâñòâà Óêðà¿íè, ó òîìó
÷èñë³ âäîñêîíàëåííÿ çàñàä àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, ïðèçâîäÿòü äî çì³í
âèçíà÷åííÿ ïðàâîâîãî ñòàòóñó àäâîêàòà â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³. Òîìó
äëÿ òîãî, ùîá âèçíà÷èòè ïîíÿòòÿ òà çì³ñò ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, íåîáõ³äíî äåòàëüíî äîñë³äèòè éîãî ïðàâîâó ïðèðîäó
òà îñîáëèâîñò³.

Óïðîäîâæ óæå äîñèòü òðèâàëîãî ÷àñó âèçíà÷åííÿ ïîíÿòòÿ ïðàâîâîãî ñòàòóñó
àäâîêàòà áóëî îá’ºêòîì äîñë³äæåííÿ òà íàóêîâî¿ ðîçðîáêè ó ïðàöÿõ áàãàòüîõ â³ò-
÷èçíÿíèõ òà çàðóá³æíèõ â÷åíèõ. Îêðåì³ ïèòàííÿ ïðàâîâîãî ñòàòóñó àäâîêàòà â àä-
ì³í³ñòðàòèâíîìó ïðîöåñ³ äîñë³äæóâàëè òàê³ â÷åí³ ÿê: Â.Á. Àâåð’ÿíîâ, Ä.Ì. Áàõðàõ,
Þ.Ï. Áèòÿê, Â.Â. Ãàéâîðîíñüêà, Ñ.Ò. Ãîí÷àðóê, Â.Ë. Ãðàí³í, Î.Â. Ãóðè÷, Å.Ô. Äåìñü-
êèé, Ì.Â. Çàâàëüíèé, Ä.Ï. Êàëàÿíîâ, Î.Â. Êóçüìåíêî, Ì.Â. Ëîøèíñüêèé, Ð.Â. Ìè-
ðîíþê, Â.². Îëåô³ð, ª.Ì. Ïîïîâè÷, Ä.Â. Ñè÷îâ, Ë.Â. Òàö³é òà ³íø³. Ïðîòå á³ëüø³ñòü
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òàêèõ íàóêîâèõ äîñë³äæåíü º íåïîâíèìè, à îòæå, ïîòðåáóþòü äîêëàäí³øîãî âèâ÷åí-
íÿ òà óçàãàëüíåííÿ.

Ìåòîþ ñòàòò³ º ç’ÿñîâóâàííÿ ñóòíîñò³ ïîíÿòòÿ àäì³í³ñòðàòèâíî-ïðàâîâîãî
ñòàòóñó àäâîêàòà òà âèçíà÷åííÿ éîãî ãîëîâíèõ åëåìåíò³â.

Íåîáõ³äí³ñòü äîñë³äæåííÿ ïîíÿòòÿ “ïðàâîâîãî ñòàòóñó” îñîáè º îäíèì ç íàé-
á³ëüø ôóíäàìåíòàëüíèõ òà ñêëàäíèõ êàòåãîð³é ó þðèñïðóäåíö³¿. Öå ïîÿñíþºòüñÿ
òèì, ùî öå ïðàâîâå âèçíà÷åííÿ øèðîêî âèêîðèñòîâóºòüñÿ íå ò³ëüêè â þðèäè÷í³é
òåîð³¿, à é ó ïðàêòè÷í³é ñôåð³ ä³ÿëüíîñò³ þðèñòà. Ïðîòå ºäèíèé ï³äõ³ä äî âèçíà÷åííÿ
òà ðîçóì³ííÿ öüîãî ïîíÿòòÿ â³äñóòí³é. Òîìó ïðîïîíóºìî çâåðíóòèñÿ äî íàóêîâèõ
íàäáàíü â÷åíèõ ç ïðèâîäó äîñë³äæóâàíîãî ïèòàííÿ. Òàê, íà íàøó äóìêó, àêòóàëüíîþ
º äóìêà Â.Ä. Ïåðåâàëîâà ùîäî òîãî, ùî ïîâíå ³ ðåàëüíå óÿâëåííÿ ïðî ïðàâà òà
ñâîáîäè íå ìîæíà îòðèìàòè, íå ðîçãëÿäàþ÷è ¿õ ó ñêëàä³ ïðàâîâîãî ñòàòóñó îñî-
áèñòîñò³. Ïðàâîâèé ñòàòóñ íå ò³ëüêè âêëþ÷àº â ñåáå þðèäè÷íèé àñïåêò, àëå äàº
ìîæëèâ³ñòü ç’ÿñóâàòè é ôàêòè÷íå (ðåàëüíå) ïðàâîâå ñòàíîâèùå îñîáè â ñóñï³ëüñòâ³
[2, ñ. 548]. Ïðàâîâà ïîçèö³ÿ Î.Ñ. Ïî÷å÷óºâî¿ ïîëÿãàº â òîìó, ùî åôåêòèâí³ñòü ñó-
äî÷èíñòâà çàëåæèòü â³ä òîãî, íàñê³ëüêè ÷³òêî áóäå ñôîðìîâàíèé áàçèñ éîãî
ä³ÿëüíîñò³, àäæå ÿê³ îñíîâè, òàêèé ³ ¿õ ìîæëèâèé ïîòåíö³àë ùîäî çàõèñòó ïðàâ òà
çàêîííèõ ³íòåðåñ³â êë³ºíòà [3, ñ. 341]. Òàêèì ÷èíîì, ð³âåíü ïðàâîâîãî ñòàòóñó àä-
âîêàòà áåçïîñåðåäíüî âïëèâàº íà ð³âåíü íàäàííÿ íèì ïðàâîâî¿ äîïîìîãè êë³ºíòó
³ òèì ñàìèì âïëèâàº íà ð³âåíü ïðàâîâî¿ çàõèùåíîñò³ íàñåëåííÿ äåðæàâè çàãàëîì.

Ïîíÿòòÿ “ïðàâîâèé ñòàòóñ” äîçâîëÿº âñòàíîâèòè ïðàâà, ñâîáîäè, îáîâ’ÿçêè
îñîáèñòîñò³ â ö³ë³ñíîìó ñèñòåìíîìó âèãëÿä³, äàº ìîæëèâ³ñòü ïðîâîäèòè ïîð³âíÿííÿ
ñòàòóñ³â, â³äêðèâàº øëÿõè ïîäàëüøîãî ¿õ âäîñêîíàëåííÿ [2, ñ. 549]. Öÿ ïðàâîâà
ïîçèö³ÿ º ñëóøíîþ, îñê³ëüêè âèçíà÷åííÿ ïðàâîâîãî ñòàòóñó àäâîêàòà äîçâîëÿº
íàì âèð³çíÿòè éîãî ç-ïîì³æ ³íøèõ ñóá’ºêò³â àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, ÿê³
íàäàþòü þðèäè÷í³ ïîñëóãè, áåðó÷è äî óâàãè òå, ùî â àäâîêàòà, îêð³ì ïðîöåñóàëüíèõ,
ùå º ³ ïðîôåñ³éí³ ïðàâà, îáîâ’ÿçêè, ãàðàíò³¿ òà â³äïîâ³äàëüí³ñòü.

Ð³çí³ â÷åí³ ïîíÿòòÿ ïðàâîâîãî ñòàòóñó îñîáè, ó òîìó ÷èñë³ é àäâîêàòà, âè-
çíà÷àþòü ÷åðåç ñóêóïí³ñòü ïðàâîâèõ åëåìåíò³â. Òàê, íàïðèêëàä, À.Á. Âåíãåðîâ
ðîçãëÿäàº ïîíÿòòÿ ïðàâîâîãî ñòàòóñó ÿê ñóêóïí³ñòü ïðàâ ³ ñâîáîä, îáîâ’ÿçê³â òà
â³äïîâ³äàëüíîñò³ îñîáè, ùî âñòàíîâëþþòü ¿¿ ïðàâîâå ñòàíîâèùå â ñóñï³ëüñòâ³ [4,
ñ. 585]. Â÷åíèé À.Â. Ðàãóë³í ïðîïîíóº ðîçóì³òè ïðàâîâèé ñòàòóñ àäâîêàòà-çàõèñíèêà
ÿê þðèäè÷íî çàêð³ïëåíå ñòàíîâèùå öüîãî ñóá’ºêòà â ñóñï³ëüñòâ³, êîòðå âèçíà÷àºòüñÿ
âïîðÿäêîâàíî ñóêóïí³ñòþ íàäàíèõ éîìó ïðàâ, ïîêëàäåíèõ íà íüîãî îáîâ’ÿçê³â ³
ãàðàíò³é éîãî ä³ÿëüíîñò³ [5, ñ. 50].

Íåîáõ³äíî çàçíà÷èòè, ùî êàòåãîð³ÿ “ïðàâîâèé ñòàòóñ àäâîêàòà” ïîâèííà âêëþ-
÷àòè â ñåáå íå ò³ëüêè ñóêóïí³ñòü ñòðóêòóðíèõ åëåìåíò³â òàêîãî ñòàòóñó, à é ðîçêðè-
âàòè ö³ëüîâå ïðèçíà÷åííÿ òàêèõ åëåìåíò³â. Òîìó äîñèòü âäàëèì º âèçíà÷åííÿ
ïðàâîâîãî ñòàòóñó àäâîêàòà Â.Â. Ïîñòí³êîâà, ÿêèé çàçíà÷àº, ùî öå ïðàâîâå ñòàíîâèùå
àäâîêàòà, ÿêå õàðàêòåðèçóºòüñÿ íàÿâí³ñòþ â íüîãî âñòàíîâëåíèõ ³ ãàðàíòîâàíèõ
÷èííèì çàêîíîäàâñòâîì ïðàâ ³ îáîâ’ÿçê³â, íåîáõ³äíèõ ³ äîñòàòí³õ äëÿ çä³éñíåííÿ
íèì àäâîêàòñüêî¿ ä³ÿëüíîñò³ [6, ñ. 34]. Â÷åíà Þ.². Ñîëîâéîâà ïðàâîâèé ñòàòóñ
àäâîêàòà ðîçêðèâàº ÿê ñèñòåìó âñòàíîâëåíèõ çàêîíîäàâñòâîì ïðî àäâîêàòñüêó
ä³ÿëüí³ñòü ³ àäâîêàòóðó ïðàâ, îáîâ’ÿçê³â, ãàðàíò³é òà â³äïîâ³äàëüíîñò³ àäâîêàòà,
ùî íàäàº çìîãó çä³éñíþâàòè àäâîêàòñüêó ä³ÿëüí³ñòü â³äïîâ³äíî äî ïåðåäáà÷åíèõ
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çàêîíîì ïðîôåñ³éíèõ ñòàíäàðò³â òà åòè÷íèõ íîðì [7, ñ. 159]. Øëÿõîì ¿õ àíàë³çó
íàóêîâèõ òëóìà÷åíü âèçíà÷åííÿ ïðàâîâîãî ñòàòóñó àäâîêàòà ìîæíà âèçíà÷èòè
ñêëàäîâ³ åëåìåíòè éîãî ñòàòóñó òà ñôîðìóëþâàòè îñíîâíó ìåòó éîãî ä³ÿëüíîñò³.

Òàêèì ÷èíîì, øëÿõîì àíàë³çó âñüîãî âèùåçàçíà÷åíîãî, ïîíÿòòÿ “ïðàâîâèé
ñòàòóñ àäâîêàòà” íåîáõ³äíî ðîçãëÿäàòè ÿê ñóêóïí³ñòü åëåìåíò³â, ÿê³ ôîðìóþòü
þðèäè÷íèé áàçèñ éîãî ïðàâîâî¿ ä³ÿëüíîñò³, âèçíà÷àþòü ïðàâîâå ñòàíîâèùå àäâîêàòà
ó ñîö³óì³ òà âèîêðåìëþþòü îñîáëèâîñò³ ïðàâîâîãî ñòàíîâèùà àäâîêàòà ïîð³âíÿíî
ç ³íøèìè ó÷àñíèêà ñóäî÷èíñòâà, ó òîìó ÷èñë³ é àäì³í³ñòðàòèâíîãî.

Òîìó äëÿ òîãî, ùîá ðîçêðèòè ïîíÿòòÿ “ïðàâîâèé ñòàòóñ àäâîêàòà” ÿê ó÷àñíèêà
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, íåîáõ³äíî âñòàíîâèòè òà ðîçãëÿíóòè éîãî åëåìåíòè.
Àíàë³ç þðèäè÷íî¿ ë³òåðàòóðè ùîäî ñêëàäîâèõ åëåìåíò³â ïðàâîâîãî ñòàòóñó àäâîêàòà
ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà çàñâ³ä÷èâ, ùî ñåðåä íàóêîâö³â â³äñóòíÿ
ºäèíà òî÷êà çîðó ùîäî ñêëàäîâèõ åëåìåíò³â, ÿê³ ôîðìóþòü ïðàâîâèé ñòàòóñ
àäâîêàòà. Ïðîòå ïåðåâàæíà á³ëüø³ñòü â÷åíèõ ñõèëÿºòüñÿ äî òîãî, ùî íåîáõ³äíèìè
åëåìåíòàìè ïðàâîâîãî ñòàòóñó àäâîêàòà âèçíà÷àþòü ïðàâà òà îáîâ’ÿçêè. Ï³äõ³ä, çà
ÿêîãî ïðàâîâèé ñòàòóñ ó÷àñíèêà ïðàâîâ³äíîñèí âèçíà÷àþòü ÿê ñóêóïí³ñòü ëèøå
ïðàâ òà îáîâ’ÿçê³â ïðèéíÿòî ââàæàòè ÿê âóçüêèé ï³äõ³ä. Öþ ïðàâîâó ïîçèö³þ ï³ä-
òðèìóº Î.À. Ëóêàøåâà, à ñàìå âîíà çàçíà÷àº, ùî ïðàâîâèé ñòàòóñ ó÷àñíèêà ïðàâî-
â³äíîñèí ó íàéçàãàëüí³øîìó âèãëÿä³ ìîæå áóòè îõàðàêòåðèçîâàíèé ÿê ñèñòåìà
ïðàâ òà îáîâ’ÿçê³â, ùî çàêîíîäàâ÷î çàêð³ïëþºòüñÿ äåðæàâàìè â êîíñòèòóö³ÿõ,
ì³æíàðîäíî-ïðàâîâèõ àêòàõ ïðî ïðàâà ëþäèíè òà ³íøèõ íîðìàòèâíî-ïðàâîâèõ
àêòàõ. Ïðè öüîìó âîíà çàçíà÷àº, ùî ïðàâà òà îáîâ’ÿçêè – îñíîâíèé, âèõ³äíèé åëå-
ìåíò ïðàâà, í³÷îãî á³ëüø âàæëèâîãî â ñòðóêòóð³ ïðàâà, ïî ñóò³, íåìàº [8, ñ. 255].

Ä³éñíî, îñíîâîþ ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà âèñòóïàþòü éîãî ïðàâà òà îáîâ’ÿçêè ÿê ñåðöåâèíà, öåíòð ïðàâîâî¿
ñôåðè. Îäíàê ëèøå ïðàâà òà îáîâ’ÿçêè ÿê åëåìåíòè ïðàâîâîãî ñòàòóñó àäâîêàòà íå
çàáåçïå÷àòü ïîâíîþ ì³ðîþ àí³ ìîæëèâîñò³ âèçíà÷åííÿ îñîáëèâèõ îçíàê ñòàòóñó
àäâîêàòà, àí³ ïðàâîâîãî ñòàíîâèùà àäâîêàòà â ìåæàõ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà.
Òîìó ïðàâîâèé ñòàòóñ àäâîêàòà ïîâèíåí â ñåáå âêëþ÷àòè, êð³ì ïðàâ òà îáîâ’ÿçê³â,
íèçêè ³íøèõ âàæëèâèõ ñòðóêòóðíèõ åëåìåíò³â.

Äî îáîâ’ÿçêîâèõ ñòðóêòóðíèõ åëåìåíò³â ïðàâîâîãî ñòàòóñó àäâîêàòà ïîâèíí³
áóòè âêëþ÷åí³ ïðàâîâ³ ãàðàíò³¿ ¿õ ïðîôåñ³éíî¿ ä³ÿëüíîñò³. Òàêó ïðàâîâó ïîçèö³þ
ïîä³ëÿþòü Â.Ã. Áåññàðàáîâ òà Ì.Î. Êîñàðåâ, ÿê³ çàçíà÷àþòü, ùî ïðàâîâèé ñòàòóñ
àäâîêàòà âêëþ÷àº â ñåáå òàê³ åëåìåíòè: ïîâíîâàæåííÿ àäâîêàòà (ïðàâà, îáîâ’ÿçêè
³ ñïîñîáè ¿õ ðåàë³çàö³¿); ãàðàíò³¿ íåçàëåæíîñò³ àäâîêàòà; ãàðàíò³¿ áåçïåêè àäâî-
êàòà; ãàðàíò³¿ íåäîòîðêàííîñò³ àäâîêàòà, à òàêîæ â³äïîâ³äàëüí³ñòü àäâîêàòà [9,
ñ. 102].

Âêëþ÷åííÿ ïðàâîâèõ ãàðàíò³é ïðîôåñ³éíî¿ ä³ÿëüíîñò³ â îáîâ’ÿçêîâ³ åëåìåíòè
ïðàâîâîãî ñòàòóñó àäâîêàòà â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ º ïåðøî÷åðãîâîþ
íåîáõ³äí³ñòþ, îñê³ëüêè ëèøå çàâäÿêè ãàðàíò³ÿì ìîæóòü áóòè ðåàë³çîâàí³ áàçîâ³
åëåìåíòè ïðàâîâîãî ñòàòóñó – ïðàâà òà îáîâ’ÿçêè. Ë.Ä Âîºâîä³í ùîäî öüîãî ïèòàííÿ
çàçíà÷àâ, ùî ãàðàíò³¿ íåîáõ³äí³ äëÿ ïðàâîâîãî ñòàòóñó çàãàëîì ³ äëÿ êîæíîãî éîãî
åëåìåíòà. Îäíàê ïåðåäîâñ³ì ¿õ ïîòðåáóþòü ïðàâà, ñâîáîäè òà îáîâ’ÿçêè. Á³ëüø
òîãî, áåç â³äïîâ³äíèõ ãàðàíò³é ïðîãîëîøåí³ â êîíñòèòóö³¿, â çàêîíàõ ïðàâà ³
ñâîáîäè – ïîðîæí³é çâóê [10, ñ. 221].
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Äîñë³äæóþ÷è îñîáëèâîñò³ ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðà-
òèâíîãî ñóäî÷èíñòâà, ñë³ä çâåðíóòè óâàãè íà íàéá³ëüø äèñêóñ³éíå ïèòàííÿ ùîäî
â³äíåñåííÿ äî éîãî ñòðóêòóðíèõ åëåìåíò³â òàêîãî åëåìåíòà, ÿê â³äïîâ³äàëüí³ñòü.
Íàïðèêëàä, Î.À. Ëóêàøåâà â³äíîñèòü þðèäè÷íó â³äïîâ³äàëüí³ñòü äî âòîðèííèõ
åëåìåíò³â ïðàâîâîãî ñòàòóñó îñîáè, âêàçóþ÷è íà òå, ùî ñàìà ïî ñîá³ þðèäè÷íà
â³äïîâ³äàëüí³ñòü º âòîðèííîþ â³äíîñíî îáîâ’ÿçê³â, îñê³ëüêè áåç îáîâ’ÿçêó íåìàº
â³äïîâ³äàëüíîñò³ [8, ñ. 92]. Ñõîæîþ º ïðàâîâà ïîçèö³ÿ À.Â. Ðàãóë³íà, ÿêèé çàçíà÷àº,
ùî â³äïîâ³äàëüí³ñòü ñóá’ºêòà ïðàâîâ³äíîñèí ìàº ôàêóëüòàòèâíèé õàðàêòåð ó
ñòðóêòóð³ ïðàâîâ³äíîñèí, îñê³ëüêè ¿¿ íàñòàííÿ íå º îáîâ’ÿçêîâèì, à áåç ïåâíèõ
ïðàâ ³ îáîâ’ÿçê³â ñóá’ºêò³â ïðàâîâ³äíîñèíè ³ñíóâàòè íå ìîæóòü [5, ñ. 49]. Íå
âêëþ÷àº â³äïîâ³äàëüí³ñòü äî îñíîâíèõ ñòðóêòóðíèõ åëåìåíò³â ³ Â.Ë. Êóäðÿâöåâ,
çàçíà÷àþ÷è ïðè öüîìó : “îñê³ëüêè â³äïîâ³äàëüí³ñòü º âñüîãî ëèøå îäí³ºþ ç òðüîõ
îñíîâíèõ ôîðì þðèäè÷íîãî îáîâ’ÿçêó, òî íåìàº ï³äñòàâ äëÿ ¿¿ âèîêðåìëåííÿ ÿê
ñàìîñò³éíîãî åëåìåíòó ïðîöåñóàëüíîãî ñòàíîâèùà àäâîêàò³â” [11, ñ. 64].

Ñóòî ïðîòèëåæíó ïðàâîâó ïîçèö³þ ìàþòü Ì.Ñ. Ñòðîãîâè÷, Î.Ô. Ñêàêóí ³
À.Á. Âåíãåðîâ, ÿê³ íå ò³ëüêè âêëþ÷àþòü â³äïîâ³äàëüí³ñòü äî ñòðóêòóðíèõ åëåìåíò³â
ïðàâîâîãî ñòàòóñó àäâîêàòà, à é íàãîëîøóþòü íà îáîâ’ÿçêîâîñò³ òàêîãî âêëþ÷åííÿ.
Íàïðèêëàä, Ì.Ñ. Ñòðîãîâè÷ íàãîëîøóº, ùî â³äïîâ³äàëüí³ñòü â áóäü-ÿê³é ¿¿ ôîðì³,
âêëþ÷àþ÷è þðèäè÷íó, – íàñàìïåðåä â³äïîâ³äàëüíå ñòàâëåííÿ ãðîìàäÿíèíà äî
ñâî¿õ îáîâ’ÿçê³â, äî ¿õ âèêîíàííÿ. Âîäíî÷àñ ïîñèëåííÿ â³äïîâ³äàëüíîñò³ îçíà÷àº
ï³äâèùåííÿ â³äïîâ³äàëüíîãî ñòàâëåííÿ ëþäåé äî ñâî¿õ îáîâ’ÿçê³â, ï³äâèùåííÿ
êîíòðîëþ çà âèêîíàííÿì íèì ñâî¿õ îáîâ’ÿçê³â, ï³äâèùåííÿ âèìîã äî ïðàâèëüíîãî,
òî÷íîãî, ñóìë³ííîãî, äîáðîÿê³ñíîãî âèêîíàííÿ íèì ñâî¿õ îáîâ’ÿçê³â. ßê âèñíîâîê,
â³í çàçíà÷àº, ùî ïðàâîâèé ñòàòóñ ñêëàäàºòüñÿ ç ïðàâ, ïðàâîâèõ (þðèäè÷íèõ
îáîâ’ÿçê³â), ïðàâîâèõ (þðèäè÷íèõ) ãàðàíò³é òà ïðàâîâî¿ (þðèäè÷íî¿)
â³äïîâ³äàëüíîñò³ [12, ñ. 244–245].

Ñë³ä çâåðíóòè óâàãó íà òå, ùî ì³æ ãàðàíò³ÿìè ïðàâîâî¿ ä³ÿëüíîñò³ àäâîêàòà
òà éîãî â³äïîâ³äàëüí³ñòþ ³ñíóº ïåâíèé âçàºìîçâ’ÿçîê. Òàê, Ã.². Ñ³á³ðöåâ çàçíà÷àº,
ùî íåçàëåæí³ñòü àäâîêàòà ïîâèííà áóòè âð³âíîâàæåíà â³äïîâ³äàëüí³ñòþ çà ñâî¿
ä³¿, àäæå ëèøå òàêà óìîâà ñòâîðþº ïðèðîäíó ãàðàíò³þ òîãî, ùî àäâîêàòó íåçàëåæí³ñòü
íå ïåðåòâîðèòüñÿ íà âñåäîçâîëåí³ñòü [13, ñ. 31, 32]. Òîáòî ñàì ìåõàí³çì íåçàëåæíî¿
ïðàâîâî¿ ä³ÿëüíîñò³ àäâîêàòà ïîâ’ÿçàíèé ³ç ãàðàíò³ºþ, ùî çàáåçïå÷óº îñîáëèâèé
ïîðÿäîê ïðèòÿãíåííÿ àäâîêàòà äî äèñöèïë³íàðíî¿ â³äïîâ³äàëüíîñò³, ÿêèé ïåðåä-
áà÷åíèé ï. 17 ÷. 1. ñò. 23 Çàêîíó Óêðà¿íè “Ïðî àäâîêàòóðó òà àäâîêàòñüêó ä³ÿëüí³ñòü”
â³ä 05.07.2012 ¹ 5076-VI, íàÿâí³ñòþ ó àäâîêàòà ³íäåìí³òåòó (òîáòî íåìîæëèâ³ñòü
ïðèòÿãíóòè àäâîêàòà äî â³äïîâ³äàëüíîñò³ çà òå, ùî â³í çä³éñíþº ñâîþ ïðîôåñ³éíó
ïðàâîâó ä³ÿëüí³ñòü) òà ñâ³äîöüêîãî ³ìóí³òåòó (íåìîæëèâ³ñòü âèìîãó ó àäâîêàòà
³íôîðìàö³¿, ÿêà ï³äïàäàº ï³ä ïîíÿòòÿ àäâîêàòñüêî¿ òàºìíèö³) òîùî.

Òàêèì ÷èíîì, ç óðàõóâàííÿì ð³çíèõ ïðàâîâèõ ïîçèö³é òà ïîãëÿä³â, ìîæíà
çðîáèòè âèñíîâîê, ùî â³äïîâ³äàëüí³ñòü º îäíèì ³ç ñàìîñò³éíèõ òà íåîáõ³äíèõ
åëåìåíò³â ñòðóêòóðè ïðàâîâîãî ñòàòóñó àäâîêàòà. Âèîêðåìëåííÿ â³äïîâ³äàëüíîñò³
ÿê ñàìîñò³éíîãî åëåìåíòà îá´ðóíòîâóºòüñÿ òèì, ùî ëèøå â òàêîìó âèïàäêó áóäå
çàáåçïå÷åíî â³äïîâ³äàëüíå ñòàâëåííÿ àäâîêàòà äî âèêîíàííÿ ïîêëàäåíèõ íà íüîãî
ïðîôåñ³éíèõ îáîâ’ÿçê³â â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³. Ó ìåæàõ àäì³í³ñòðà-
òèâíîãî ñóäî÷èíñòâà ïðàâîâèé ñòàòóñ àäâîêàòà áóäå âêëþ÷àòè â ñåáå àäì³í³ñòðàòèâíî-
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ïðàâîâó â³äïîâ³äàëüí³ñòü. Ñàìå àäì³í³ñòðàòèâíî-ïðàâîâà â³äïîâ³äàëüí³ñòü
çàáåçïå÷èòü ä³ºâèé ìåõàí³çì ðåàë³çàö³¿ ïðàâ òà ïðîôåñ³éíèõ îáîâ’ÿçê³â àäâîêàòà
ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà.

Ó ïðîöåñ³ äîñë³äæåííÿ ïèòàííÿ çì³ñòó ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, íà äóìêó äåÿêèõ â÷åíèõ, äî ñòðóêòóðíèõ åëåìåíò³â
ïðàâîâîãî ñòàòóñó àäâîêàòà ñë³ä â³äíîñèòè éîãî ïðîöåñóàëüíó ïðàâîñóá’ºêòí³ñòü.
Äî ö³º¿ ãðóïè â÷åíèõ ñë³ä â³äíåñòè Î.Ì. Âàùóêà, Â.². Ñåðãåºâà. Íåîáõ³äíî çàóâà-
æèòè, ùî âèð³øåííÿ ïèòàííÿ ùîäî âêëþ÷åííÿ ïðîöåñóàëüíî¿ ïðàâîñóá’ºêòíîñò³
äî çì³ñòó ïîíÿòòÿ ïðàâîâîãî ñòàòóñó ÿê îñîáè, òàê ³ àäâîêàòà ³ñíóþòü ð³çí³ ï³äõîäè.
Îäí³ â÷åí³ ââàæàþòü ïðîöåñóàëüíó ïðàâîñóá’ºêòí³ñòü ïåðåäóìîâîþ ïðàâîâîãî
ñòàòóñó àäâîêàòà, à ³íø³ ââàæàþòü çà íåîáõ³äíå âêëþ÷àòè ¿¿ â ïðàâîâèé ñòàòóñ ÿê
ñòðóêòóðíèé åëåìåíò, òðåòÿ ãðóïà â÷åíèõ íàçèâàº ïðàâîñóá’ºêòí³ñòü á³ëüø îá’ºìíîþ
êàòåãîð³ºþ, ÿêà âêëþ÷àº â ñåáå ïðàâîâèé ñòàòóñ [14, ñ. 379].

Òàê, íàïðèêëàä, Â.Ì. Êîòåíêî çàçíà÷àº, ùî ïðîöåñóàëüíà ïðàâîñóá’ºêòí³ñòü
îñîáè íåîáõ³äíà ÿê ïðàâîâà ïåðåäóìîâà, çà ÿêî¿ êîíêðåòíà îñîáà ìîæå âèñòóïàòè
ñóá’ºêòîì â³äïîâ³äíèõ ïðàâîâ³äíîñèí. Áåç ïðàâîñóá’ºêòíîñò³ æîäíà îñîáà íå ìîæå
áóòè, ïî-ïåðøå, ó÷àñíèêîì ïðàâîâ³äíîñèí, ïî-äðóãå, ñóá’ºêòîì ïðàâà [15, ñ. 73–
74]. Â÷åíèé  Ñ.Ã. Ñòåöåíêî â ñâî¿é ïðàö³ çàçíà÷àº, ùî àäì³í³ñòðàòèâíà ïðàâîñó-
á’ºêòí³ñòü – öå ëèøå çäàòí³ñòü ñóá’ºêòà ìàòè ³ ðåàë³çîâóâàòè ïðàâà òà âèêîíóâàòè
îáîâ’ÿçêè, òîä³ ÿê àäì³í³ñòðàòèâíî ïðàâîâèé ñòàòóñ – öå ðåàëüíî ³ñíóþ÷³ ïðàâà òà
îáîâ’ÿçêè [16, ñ. 90]. Âäàëèì º âèñëîâëþâàííÿ Ò.Â. Ñòåïàíîâî¿, ùî ïðîöåñóàëüíèé
ñòàòóñ ó÷àñíèêà ïîçîâíîãî ïðîâàäæåííÿ â âèãëÿä³ ïðîöåñóàëüíèõ ïðàâ òà îáîâ’ÿçê³â
çàëèøàºòüñÿ äåêëàðàö³ºþ çà â³äñóòíîñò³ óìîâ çàáåçïå÷åííÿ éîãî ðåàë³çàö³¿
[17, ñ. 102]. À íàóêîâåöü Ê.Þ. Ïóäàíñ-Øóøëåá³íà çà öèì ïèòàííÿì ïèøå òàêå:
“êàòåãîð³ÿ “àäì³í³ñòðàòèâíà ïðîöåñóàëüíà ïðàâîñóá’ºêòí³ñòü” ïåðåäáà÷àº “çäàòí³ñòü”
òà “ñïðîìîæí³ñòü” îñîáè ùîñü çðîáèòè, òîä³ ÿê àäì³í³ñòðàòèâíî-ïðîöåñóàëüíèé
ñòàòóñ – öå âæå “ñòàá³ëüíà âëàñòèâ³ñòü”, ÿêà ïðèòàìàííà éîãî íîñ³þ” [18, ñ. 98].

Òàêèì ÷èíîì, àäì³í³ñòðàòèâíó ïðîöåñóàëüíó ïðàâîñóá’ºêòí³ñòü ñë³ä âêëþ÷àòè
äî ãîëîâíèõ åëåìåíò³â ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà, îñê³ëüêè ñàìå âîíà íàäàº àäâîêàòó çìîãó âèêîðèñòîâóâàòè ñâî¿ ïðî-
öåñóàëüí³ ïðàâà òà îáîâ’ÿçêè, ÿê³ âèçíà÷àþòüñÿ â çàêîíîäàâñòâ³, òà äîñÿãàòè ïîñòàâ-
ëåíèõ ïðàâîâèõ ö³ëåé, ÿê³ âèíèêàþòü ó àäâîêàòà ïðè âñòóï³ â àäì³í³ñòðàòèâíèé
ïðîöåñ. Ñàìå àäì³í³ñòðàòèâíî-ïðîöåñóàëüíà ïðàâîñóá’ºêòí³ñòü âèçíà÷àº ñïåöèô³÷í³
ïðàâà òà îáîâ’ÿçêè àäâîêàòà ïîð³âíÿíî ç ³íøèìè ó÷àñíèêàìè àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà.

Âåäó÷è ìîâó ïðî ïðîöåñóàëüíó ïðàâîñóá’ºêòí³ñòü àäâîêàòà, íåîáõ³äíî çàçíà-
÷èòè, ùî ¿é ïðèòàìàííà ñïåöèô³÷íà ðèñà – âèêëþ÷í³ñòü. Öÿ îñîáëèâ³ñòü ïîëÿãàº
â òîìó, ùî àäì³í³ñòðàòèâíà ïðîöåñóàëüíà ïðàâîçäàòí³ñòü àäâîêàòà º óí³êàëüíîþ,
òîáòî òàêîþ, ÿêà íàëåæèòü ëèøå òèì îñîáàì, ÿê³ ìàþòü ïðàâîâèé ñòàòóñ àäâîêàòà
³ âèíèêàº ç ìîìåíòó îòðèìàííÿ ñâ³äîöòâà ïðî ïðàâî çàíÿòòÿ àäâîêàòñüêîþ ä³ÿëü-
í³ñòþ.

Ç îãëÿäó íà çàçíà÷åíå âèùå, ìîæåìî ä³éòè âèñíîâêó, ùî ï³ä ïîíÿòòÿì ïðà-
âîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà ñë³ä ðîçóì³òè
êîìïëåêñíó ïðàâîâó êàòåãîð³þ, ÿêà â³äîáðàæàº ïðàâîâå ñòàíîâèùå àäâîêàòà â ñî-
ö³óì³ òà õàðàêòåðèçóºòüñÿ íàÿâí³ñòþ â íüîãî çàêîíîäàâ÷î âèçíà÷åíèõ òà çàêð³ïëåíèõ
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ïðàâ, ïðîôåñ³éíèõ îáîâ’ÿçê³â, ïðàâîâèõ ãàðàíò³é ³ þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ ó
ñôåð³ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, ÿê³ º íåîáõ³äíèìè òà äîñòàòí³ìè äëÿ íàäàííÿ
àäâîêàòîì ïðîôåñ³éíî¿ ïðàâíè÷î¿ äîïîìîãè íà çàñàäàõ àáñîëþòíî¿ íåçàëåæíîñò³.

Äî åëåìåíò³â ïðàâîâîãî ñòàòóñó àäâîêàòà ÿê ó÷àñíèêà àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà ïðîïîíóºìî â³äíåñòè ïðàâà òà îáîâ’ÿçêè ÿê áàçîâ³ òà çàãàëüíîïðèéíÿò³
åëåìåíòè, ïðàâîâ³ ãàðàíò³¿, þðèäè÷íó â³äïîâ³äàëüí³ñòü òà àäì³í³ñòðàòèâíó ïðîöå-
ñóàëüíó ïðàâîñóá’ºêòí³ñòü. Ëèøå â ñóêóïíîñò³ âñ³õ öèõ ï’ÿòè ñòðóêòóðíèõ åëåìåíò³â
ïðàâîâîãî ñòàòóñó àäâîêàòà ìîæóòü áóòè äîñÿãíóò³ íåîáõ³äíà óí³âåðñàëüíà ä³ºâ³ñòü
òà ñèñòåìí³ñòü ïðîôåñ³éíî¿ ä³ÿëüíîñò³ àäâîêàòà â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³.
Óñ³ ³íø³ ïðàâîâ³ êàòåãîð³¿, à ñàìå ï³äñòàâè òà ïîðÿäîê íàáóòòÿ, ïðèïèíåííÿ ÷è
çóïèíåííÿ ä³ÿëüíîñò³ àäâîêàòà òîùî, º ëèøå ïåðåäóìîâàìè äëÿ âèíèêíåííÿ â
àäâîêàòà ïðàâîâîãî ñòàòóñó é íå ìîæóòü áóòè âêëþ÷åí³ äî éîãî îñíîâíèõ ñòðóê-
òóðíèõ åëåìåíò³â.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Êîäåêñ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè â³ä 06.07.2005 ¹ 2747-IV. Â³äîìîñò³
Âåðõîâíî¿ Ðàäè Óêðà¿íè, 2005. ¹ 35–36, 37. Ñò. 446.

2. Òåîðèÿ ãîñóäàðñòâà è ïðàâà: ó÷åáíèê äëÿ âóçîâ / ïîä ðåä. Â.Ì. Êîðåëüñêîãî, Â.Ä. Ïå-
ðåâàëîâà. 2-å èçä., èçì., è äîï. Ì.: Èçä-âî ÍÎÐÌÀ, 2002. 616 ñ.

3. Ïî÷å÷óåâà Î.Ñ. Íåêîòîðûå âîïðîñû, âîçíèêàþùèå ïðè ðåàëèçàöèè ïðîôåññèîíàëüíûõ
ôóíêöèé àäâîêàòà-çàùèòíèêà è ïðåäñòàâèòåëÿ â óãîëîâíîì ïðîöåññå. Ïðîáåëû â ðîññèéñêîì
çàêîíîäàòåëüñòâå, 2008. ¹ 2. Ñ. 340–343.

4. Âåíãåðîâ À.Á. Òåîðèÿ ãîñóäàðñòâà è ïðàâà: ó÷åáíèê. Ì.: Îìåãà-Ë, 2002. 608 ñ.
5. Ðàãóëèí À.Â. Ïðîôåññèîíàëüíûå ïðàâà àäâîêàòà-çàùèòíèêà â Ðîññèéñêîé Ôåäåðàöèè.

Âîïðîñû òåîðèè è ïðàêòèêè: äèññ. … ä-ðà þðèä. íàóê. ñïåö.: 12.00.11 – ñóäåáíàÿ äåÿòåëüíîñòü,
ïðîêóðîðñêàÿ äåÿòåëüíîñòü, ïðàâîçàùèòíàÿ è ïðàâîîõðàíèòåëüíàÿ äåÿòåëüíîñòü. Ìîñêâà, 2014.
462 c.

6. Ïîñòíèêîâà Â.Â. Òðåáîâàíèÿ ê ëèöó, ïðåòåíäóþùåìó íà ïðèîáðåòåíèå ñòàòóñà àäâîêàòà,
â Ðîññèéñêîé Ôåäåðàöèè è â Âåëèêîáðèòàíèè. Àäâîêàòñêàÿ ïðàêòèêà, 2013. ¹ 5. Ñ. 33–37.

7. Ñîëîâüåâà Þ.È. Àêòóàëüíûå ïðîáëåìû ïðàâîâîãî ñòàòóñà àäâîêàòà â Ðîññèéñêîé Ôå-
äåðàöèè íà ñîâðåìåííîì ýòàïå. Àêòóàëüíûå ïðîáëåìû ðåàëèçàöèè êîíñòèòóöèîííî-ïðàâîâûõ
íîðì ïðè îòïðàâëåíèè ïðàâîñóäèÿ â Ðîññèéñêîé Ôåäåðàöèè: ìàòåðèàëû ìåæäèñöèïëèíàðíîãî
êðóãëîãî ñòîëà, ïîñâÿùåííîãî 20-ëåòèþ ïðèíÿòèÿ Êîíñòèòóöèè Ðîññèéñêîé Ôåäåðàöèè (ã. Âî-
ëîãäà, 31 ìàÿ 2013 ã.). Âîëîãäà: ÈÏ Âàëååâà Â.Í., 2013. Ñ. 155–160.

8. Ïðàâà ÷åëîâåêà: ó÷åáíèê äëÿ âóçîâ / îòâ. ðåä. Å.À. Ëóêàøåâà. Ì.: Èçä-âî “ÍÎÐÌÀ”,
Èçäàòåëüñêàÿ ãðóïïà “ÈÍÔÀ Ì-ÍÎÐÌÀ”, 2001. 573 ñ.

9. Áåññàðàáîâ Â.Ã., Êîñàðåâ Ì.À. Ïîíÿòèå ïðàâîâîãî ñòàòóñà àäâîêàòà. Ïðàâî è ïîëèòèêà,
2005. ¹ 11. Ñ. 93–102.

10. Âîåâîäèí Ë.Ä. Þðèäè÷åñêèé ñòàòóñ ëè÷íîñòè â Ðîññèè: ó÷åáíîå ïîñîáèå. Ì.: Èçä-âî
ÌÃÓ, Íîðìà, Èíôà-Ì, 1997. 304 ñ.

11. Êóäðÿâöåâ Â.Ë. Ïðîöåññóàëüíîå ïîëîæåíèå àäâîêàòà â ðîññèéñêîì óãîëîâíîì ñóäîïðî-
èçâîäñòâå. Ñîâðåìåííîå ïðàâî, 2005. ¹ 4. Ñ. 64–68.

12. Ñòðîãîâè÷ Ì.Ñ. Èçáðàííûå òðóäû: â 3 ò. Ì.: Íàóêà. Ò. 1. Ïðîáëåìû îáùåé òåîðèè ïðà-
âà, 1990. 304 ñ.

13. Ñèáèðöåâ È.Ã. Òåîðåòè÷åñêèå îñíîâû íåçàâèñèìîñòè çàùèòèòåëüíîé þðèäè÷åñêîé
äåÿòåëüíîñòè â ðàìêàõ óãîëîâíîãî ïðîöåññà. Åâðàçèéñêàÿ àäâîêàòóðà, 2014. ¹ 1. Ñ. 29–34.

14. Ñêàêóí Î.Ô. Òåîðèÿ ãîñóäàðñòâà è ïðàâà: ó÷åáíèê. Õàðüêîâ: Êîíñóì; Óí-ò âíóòð. äåë,
2000. 704 ñ.

15. Êîòåíêî Â.Ì. Çàáåçïå÷åííÿ ïðîöåñóàëüíèõ ïðàâ ³ çàêîííèõ ³íòåðåñ³â ïîçèâà÷à òà â³ä-
ïîâ³äà÷à â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ Óêðà¿íè: äèñ. … êàíä. þðèä. íàóê. Êè¿â, 2011. 196 ñ.

16. Ñòåöåíêî Ñ.Ã. Àäì³í³ñòðàòèâíå ïðàâî Óêðà¿íè: íàâ÷àëüíèé ïîñ³áíèê. Êè¿â: Àòàêà,
2007. 624 ñ.

© Huseinli Alaskar Mahbeth ohl , 2021



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.3(53) Issue 3(53) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 3(53) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.3(53)

74

17. Ñòåïàíîâà Ò.Â. Ïðîöåñóàëüíèé ñòàòóñ ó÷àñíèê³â ïîçîâíîãî ïðîâàäæåííÿ ó
ãîñïîäàðñüêîìó ñóäî÷èíñòâ³: òåîðåòèêî-ïðàâîâ³ òà ïðàêñåîëîã³÷í³ àñïåêòè: ìîíîãðàô³ÿ. Îäåñà:
Ôåí³êñ, 2017. 494 ñ.

18. Ïóäàíñ-Øóøëåá³íà Ê.Þ. Ñóá’ºêò âëàäíèõ ïîâíîâàæåíü ÿê â³äïîâ³äà÷ ó ñïðàâàõ
àäì³í³ñòðàòèâíî¿ þðèñäèêö³¿. Êè¿â, 2013. 212 ñ.

REFERENCES

1. Code of Administrative Procedure of Ukraine dated 06.07.2005 No 2747-IV. Bulletin of the
Verkhovna Rada of Ukraine. 2005. No 35–36, 37. Art. 446 [in Ukrainian].

2. Teoriya gosudarstva i prava. Theory of state and law: textbook for universities / eds V.M. Ko-
relsky, V.D. Perevalov. 2nd ed. M.: Publishing house NORMA. 2002. 616 p. [in Russian].

3. Pochechuyeva, O.S. (2008) Nekotoryye voprosy voznikayushchiye pri realizatsii professional’nykh
funktsiy advokata-zashchitnika i predstavitelya v ugolovnom protsesse. ”Some Issuess Arising in the
Implementation of the Professional Functions of a Defense Lawyer and a Representative in Criminal
Proceedings”. Gaps in Russian Legislation 2, 340–343 [in Russian].

4. Vengerov, A.B. (2002) Teoriya gosudarstva i prava. “Theory of State and Law”: textbook.
M.: Omega-L. 608 p. [in Russian].

5. Ragulin, A.V. (2014) Professional’nyye prava advokata-zashchitnika v Rossiyskoy
Federatsii. ”Professional Rights of a Defense Lawyer in the Russian Federation”. Questions of Theory
and Practice: thesis ... doct. sci. (Law): 12.00.11. Moscow. 462 p. [in Russian].

6. Postnikova, V.V. (2013) Trebovaniya k litsu, pretenduyushchemu na priobreteniye statusa
advokata, v Rossiyskoy Federatsii i v Velikobritanii. ”Requirements for a Person Applying for the
Status of a Lawyer in the Russian Federation and in the UK”. Law Practice 5, 33–37 [in Russian].

7. Solovyeva, Yu.I. (2013) Aktual’nyye problemy pravovogo statusa advokata v Rossiyskoy
Federatsii na sovremennom etape. “Actual Issues of the Legal Status of a Lawyer in the Russian
Federation at the Present Stage”. Actual problems of the implementation of constitutional and legal
norms in the administration of justice in the Russian Federation: materials of an interdisciplinary
round table dedicated to the 20th anniversary of the adoption of the Constitution of the Russian
Federation (Vologda, May 31, 2013). Vologda: I.P. Valeeva V.N. P. 155–160 [in Russian].

8. Prava cheloveka. Human rights: textbook for universities / ed. E.A. Lukashev. M.: Publishing
house NORMA, Publishing group “INFA M-NORMA”, 2001. 573 p. [in Russian].

9. Bessarabov, V.G., Kosarev, M.A. (2005) Ponyatiye pravovogo statusa advokata. “The Concept
of the Legal Status of a Lawyer”. Law and Politics 11, 93–102 [in Russian].

10. Voyevodin, L.D. (2005) Yuridicheskiy status lichnosti v Rossii. “The Legal Status of a Per-
son in Russia”: a textbook. M.: Publishing house of Moscow State University, Norma, Infa-M, 1997.
304 p. [in Russian].

11. Kudryavtsev, V.L. Protsessual’noye polozheniye advokata v rossiyskom ugolovnom sudo-
proizvodstve. “Procedural Position of a Lawyer in Russian Criminal Proceedings”. Modern Law 4,
64–68 [in Russian].

12. Strogovich, M.S. (1990) Izbrannyye trudy. Selected works: in 3 volumes. M.: Nauka. Vol. 1.
Problems of the General Theory of Law. 304 p. [in Russian].

13. Sibirtsev, I.G. (2014) Teoreticheskiye osnovy nezavisimosti zashchititel’noy yuridicheskoy
deyatel’nosti v ramkakh ugolovnogo protsessa. “Theoretical Foundations of the Independence of Defensive
Legal Activity in the Framework of the Criminal Process”. Eurasian Advocacy 1, 29–34 [in Russian].

14. Skakun, O.F. (2000) Teoriya gosudarstva i prava. “Theory of State and Law”: textbook.
Kharkov: Consum; University of Internal Affairs. 704 p. [in Russian].

15. Kotenko, V.M. (2011) Zabezpechennya protsesual’nykh prav i zakonnykh interesiv pozyvacha
ta vidpovidacha v administratyvnomu sudochynstvi Ukrayiny. “Ensuring of Procedural Rights and
Legitimate Interests of the Plaintiff and Defendant in the Administrative Proceedings of Ukraine”:
thesis … Cand. Sci. (Law). Kyiv. 196 p. [in Ukrainian].

16. Stetsenko, S.H. (2007) Administratyvne pravo Ukrayiny. “Administrative Law of Ukraine”:
a textbook. Kyiv: Ataka. 624 p. [in Ukrainian].

17. Stepanova, T.V. (2017) Protsesual’nyy status uchasnykiv pozovnoho provadzhennya u
hospodars’komu sudochynstvi: teoretyko-pravovi ta prakseolohichni aspekty. “Procedural Status of
Participants in Claim Proceedings in Commercial Litigation: Theoretical, Legal and Praxeological
Aspects”: monograph. Odesa: Phoenix. 494 p. [in Ukrainian].

© Huseinli Alaskar Mahbeth ohl , 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.3(53) Issue 3(53) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 3(53) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.3(53)

75

18. Pudans-Shushlebina, K.Yu. (2013) Subyekt vladnykh povnovazhen’ yak vidpovidach u
spravakh administratyvnoyi yurysdyktsiyi. “The Subject of Power as a Defendant in Cases of
Administrative Jurisdiction”: thesis … Cand. Sci. (Law). Kyiv. 212 p. [in Ukrainian].

UDC 342.9:347.965

Huseinli Alaskar Mahbeth ohl ,
postgraduate of the Institute of Legislation of the

Verkhovna Rada of Ukraine,
Kyiv, Ukraine

THE CONCEPT OF THE LEGAL STATUS OF A LAWYER AS A
PARTICIPANT IN ADMINISTRATIVE PROCEEDINGS

The need for an understanding of the “legal status” of an individual is one of the
most fundamental and folding categories in jurisprudence. A lawyer is a person who wants
to take part in the administrative court and who is responsible for a particular administrative
law, as well as a person who hopes to have the right to commit murder before any state
body, to represent the court in the back Permanent legal reform of the national legislation
of Ukraine, including in detail the ambushes of the administrative court, to change the
legal status of a lawyer in the administrative court. In order for it to be important to the
understanding and to change the legal status of a lawyer as a participant in the administrative
judiciary, it is necessary to thoroughly examine the legal nature of thes particularity.

An analysis of the legal literature of the warehouse elements of the legal status of a
lawyer as a participant in the administrative judiciary has proven the fact that a lawyer
is a lawyer. However, it is important for a large number of people to work out the
necessary elements of the legal status of a lawyer. to establish the rights of the law.

Given the above mentioned, we can conclude that the concept of legal status of
a lawyer as a participant in administrative proceedings should be understood as a
complex legal category that reflects the legal status of a lawyer in society and is
characterized by the presence of legally defined and enshrined rights, professional
responsibilities, legal guarantees and legal liability in the field of administrative
proceedings, which are necessary and sufficient for the provision of professional legal
assistance by a lawyer on the basis of absolute independence.

The elements of the legal status of a lawyer as a participant in administrative
proceedings include rights and obligations as basic and generally accepted elements,
legal guarantees, legal liability and administrative procedural legal personality. Only
in the combination of all these five structural elements of the legal status of a lawyer
can be achieved  the necessary universal effectiveness and systematization of a lawyer’s
professional activity in administrative proceedings. All other legal categories, namely
the grounds and procedure for acquiring, terminating or suspending the activities of
a lawyer, etc., are only prerequisites for the emergence of a lawyer’s legal status and
cannot be included in its basic structural elements.

Keywords: lawyer, legal status, rights, duties, legal responsibility, administrative
proceedings.
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