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Ó ìåæàõ ñòàòò³ ïðîàíàë³çîâàíî íàÿâí³ äîêòðèíàëüí³ ï³äõîäè äî âèçíà÷åííÿ
“ïðàâîâî¿ êóëüòóðè” òà “ïðàâîâîãî ìèñëåííÿ”, ùî â ïîäàëüøîìó äîçâîëèòü ñôîð-
ìóâàòè âèñíîâêè ïðî ñòðóêòóðí³ åëåìåíòè ïðàâîâî¿ êóëüòóðè, ñåðåä ÿêèõ º “êóëü-
òóðà” òà “ïðàâîâå ìèñëåííÿ” â ñèëó áàãàòîàñïåêòíîñò³ öüîãî ïîíÿòòÿ. Çðîáëåíî
âèñíîâîê, ùî íà ñüîãîäí³ íîðìàòèâíà-ïðàâîâà áàçà, ÿêîþ îïåðóº ïðàâîçíàâåöü ó
ïðîôåñ³éí³é ä³ÿëüíîñò³, ïîñò³éíî çàçíàº çì³í, îñê³ëüêè çì³íþþòüñÿ ñóñï³ëüí³ â³ä-
íîñèíè, ç’ÿâëÿþòüñÿ íîâ³ ñóñï³ëüí³ çâ’ÿçêè, åâîëþö³îíóº ñàìå ïðàâî, ùî îáóìîâëþº
äîñêîíàë³ñòü ïðàâîâî¿ êóëüòóðè çàâäÿêè ÿêîñòÿì ïðàâîâîãî ìèñëåííÿ, çîêðåìà
³í³ö³àòèâíîñò³ òà íîâàòîðñòâó.

Êëþ÷îâ³ ñëîâà: êóëüòóðà, ïðàâîâà êóëüòóðà, ïðàâîâå ìèñëåííÿ, ïðàâî, ïðàâî-
ñâ³äîì³ñòü.

Ðîçâèòîê ïðàâîâî¿ êóëüòóðè º îäí³ºþ ç îñíîâíèõ âèìîã ó êîíòåêñò³ ôîðìó-
âàííÿ êîíñîë³äîâàíîãî óêðà¿íñüêîãî ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Ó ñó÷àñíèõ
ðåàë³ÿõ ãðîìàäñüêå ñóñï³ëüñòâî íàìàãàºòüñÿ ìàêñèìàëüíî ðåàë³çîâóâàòè òà óêð³ïèòè
âæå âò³ëåí³ ïðàâîâ³ ³äå¿ ç êîðèñòþ äëÿ âñ³º¿ ñï³ëüíîòè. Îòæå, ñòàë³ñòü ãðîìàäÿíñü-
êîãî ñóñï³ëüñòâà ÿê ïðàâîâîãî ñòâåðäæóºòüñÿ ïåðåäóñ³ì çàâäÿêè óäîñêîíàëåííþ
êîìïåòåíòíîñò³ ³íñòèòóò³â ïðàâîâî¿ êóëüòóðè òà ïðàâîâîãî ìèñëåííÿ, ï³äâèùåííþ
ð³âíÿ ïðàâîâî¿ êóëüòóðè ³ ïðàâîñâ³äîìîñò³ ëþäèíè ³ ãðîìàäÿíèíà, ôîðìóâàííþ
ïîâàãè äî çàêîíó òà âèçíà÷åííÿ ìåõàí³çìó çàõèñòó ¿õ ïðàâ, ï³äíÿòòþ öèõ çàñàä äî
ð³âíÿ îñíîâíèõ íàïðÿì³â äåðæàâíî¿ ïîë³òèêè.

Íàòîì³ñòü, ñüîãîäí³ â³äñóòí³é ºäèíèé ï³äõ³ä äî òðàêòóâàííÿ êàòåãîð³¿ “ïðàâîâà
êóëüòóðà”, ¿¿ ñòðóêòóðíèõ åëåìåíò³â òà îçíàê, îñê³ëüêè öå ïîíÿòòÿ º áàãàòîçíà÷íèì.

Îñîáëèâîãî çíà÷åííÿ äëÿ äîñë³äæåííÿ ïðàâîâî¿ êóëüòóðè ìàº ïîíÿòòÿ êóëü-
òóðè, îñê³ëüêè âîíî:

1) º âèõ³äíîþ â ðóñ³ â³ä àáñòðàêòíîãî äî êîíêðåòíîãî, òîìó â³äîáðàæàº
çàãàëüíå ó ÿâèùàõ êóëüòóðè â óñ³õ ¿¿ ð³çíîâèäàõ;

2) º îð³ºíòèðîì â àíàë³ç³ åìï³ðè÷íîãî ïðàâîâîãî ìàòåð³àëó ïðè ïåðåõîä³ â³ä
òåîð³¿ íàéâèùîãî ô³ëîñîôñüêîãî ð³âíÿ óçàãàëüíåííÿ äî òåîð³¿ ïðàâîâî¿ êóëüòóðè
³ âíàñë³äîê öüîãî äàº çìîãó çä³éñíþâàòè ó êîíêðåòí³é ãàëóç³ çíàíü àíàë³ç
þðèäè÷íîãî ð³çíîâèäó ÿâèùà íå ç ïîçèö³é ðîçãëÿäó êóëüòóðè â ö³ëîìó, à âèâîäèòü

© Fedotova Hanna, 2021



DOI (Issue): https: //doi.org/10.36486/np.2021.1(51) Issue 1(51) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(51) 2021  http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2021.1(51)

43

äîñë³äíèêà íà ï³äãîòîâëåíèé ô³ëîñîô³ºþ ïëàöäàðì äëÿ âèÿâëåííÿ ñïåöèô³êè
îá’ºêòà äîñë³äæåííÿ ñàìå ó ïðàâîâ³é ñôåð³ æèòòÿ ñóñï³ëüñòâà;

3) âêàçóº íà ãîëîâí³ íàïðÿìè ³ ñïîñîáè ðîçâèòêó òåîð³¿ ïðàâîâî¿ êóëüòóðè;
4) áóäó÷è ôîðìîþ ³ ñò³éêèì îðãàí³çóþ÷èì ïðèíöèïîì ïðîöåñó ìèñëåííÿ,

ïîðîäæóº íèçêó âèìîã äî àíàë³çó ïðàâîâî¿ êóëüòóðè [1, ñ. 12–13].
Êóëüòóðà – öå ñóêóïí³ñòü ìàòåð³àëüíèõ ³ äóõîâíèõ ö³ííîñòåé, ñòâîðåíèõ

ëþäñòâîì ïðîòÿãîì éîãî ³ñòîð³¿; ³ñòîðè÷íî íàáóòèé íàá³ð ïðàâèë óñåðåäèí³ ñîö³óìó
äëÿ éîãî çáåðåæåííÿ òà ãàðìîí³çàö³¿. Ïðàâîâó êóëüòóðó äîö³ëüíî ââàæàòè ÷àñòèíîþ
êóëüòóðè çàãàëîì, îñê³ëüêè âîíà, âèçíà÷àþ÷è õàðàêòåð ä³¿ çàêîíîäàâñòâà òà
óïîðÿäêîâóþ÷è éîãî â³äïîâ³äíî äî ³ñòîðè÷íèõ âèìîã òà íàö³îíàëüíî¿ ³äå¿, ñòâîðþº
ïåðåäóìîâè äëÿ ïðîãðåñèâíîãî ³ñíóâàííÿ çàãàëüíî¿ êóëüòóðè ³ º ÷àñòèíîþ ïðàâî-
âîãî áóòòÿ ñîö³óìó. Ïðàâîâà êóëüòóðà ì³ñòèòü ó ñîá³ êóëüòóðíèé çì³ñò, âîíà íå
ìàº âëàñíî¿ ïðåäìåòíîñò³, à ÿâëÿº ñîáîþ îäèí ³ç êîìïîíåíò³â çàãàëüíîëþäñüêî¿
êóëüòóðè, ÿêà âò³ëèëàñÿ â ïðàâ³ òà þðèäè÷í³é ïðàêòèö³.

Òàê, äî òðàêòóâàííÿ ïîíÿòòÿ “ïðàâîâà êóëüòóðà” º ê³ëüêà íàóêîâèõ ï³äõîä³â,
çîêðåìà: ô³ëîñîôñüêèé (àêñ³îëîã³÷íèé), àíòðîïîëîã³÷íèé, ñòðóêòóðíî-ñåì³îòè÷íèé
àáî ³íôîðìàö³éíèé òà ñîö³îëîã³÷íèé.

Íàéøèðøèé, ô³ëîñîôñüêèé (àêñ³îëîã³÷íèé) ï³äõ³ä, ó ÿêîìó ïðàâîâà êóëüòóðà
âèçíà÷àºòüñÿ ÿê ÿâèùå, ÿêå çà îáñÿãîì ïåðåâèùóº ïðàâî. Öÿ äóìêà ïðèòàìàííà
ïðåäñòàâíèêàì íîðìàòèâíîãî ï³äõîäó, ÿê³ ðîçóì³þòü ïðàâî ÿê ñèñòåìó ôîðìàëüíî
âèçíà÷åíèõ ïðàâèë ïîâåä³íêè, ùî çàáåçïå÷óþòüñÿ äåðæàâîþ, òîä³ ÿê ðåøòà åëå-
ìåíò³â, íå ìàþ÷è “þðèäè÷íî¿” ïðèðîäè, îõîïëþþòüñÿ ïîíÿòòÿì ïðàâîâî¿ êóëüòóðè,
ÿêà âõîäèòü ó ìåæ³ òàê çâàíîãî áàæàíîãî, ³äåàëüíîãî ïðàâà. Ïðàâîâà êóëüòóðà, ç
ïîãëÿäó ô³ëîñîô³¿ ïðàâà, àêóìóëþº òà àêòóàë³çóº äîñÿãíåííÿ ëþäèíè çîêðåìà òà
ñóñï³ëüñòâà çàãàëîì â îêðåìèõ ñôåðàõ æèòòºä³ÿëüíîñò³, ñåðåä ÿêèõ íàéãîëîâí³øèìè
º ïðàâîâà òà ñîö³àëüíà.

Â³äïîâ³äíî ãðóïà â÷åíèõ ñõèëüíà ðîçãëÿäàòè ïðàâîâó êóëüòóðó ÷åðåç àêñ³îëî-
ã³÷íèé ï³äõ³ä, îñê³ëüêè ó ô³ëîñîô³¿ ïðàâà â³äîáðàæåíà á³ëüø³ñòü ³äåé êóëüòóðîëîã³¿,
à òàêîæ, ÿê ñòâåðäæóº Ê. Ë³íºéöåâà, â îñíîâó öüîãî ï³äõîäó ïîêëàäåíà ãîëîâíà
ö³íí³ñíà óñòàíîâêà ïðàâîâî¿ êóëüòóðè – çàáåçïå÷åííÿ áàëàíñó ñèë òà ³íòåðåñ³â
ñï³ëüíîòè, ÿêå ñòàá³ë³çóº ñóñï³ëüí³ â³äíîñèíè ³ ñòâîðþº óìîâè äëÿ ¿õ åâîëþö³¿ [2,
ñ. 38].

Àíòðîïîëîã³÷íå ðîçóì³ííÿ ïðàâîâî¿ êóëüòóðè âèõîäèòü ç òîãî, ùî êóëüòóðà
îõîïëþº âñå, ùî â³äð³çíÿº æèòòºä³ÿëüí³ñòü ëþäèíè ³ ñóñï³ëüñòâà â³ä ïðèðîäè,
ÿêà ³ñíóº, òîáòî âñ³ ñòîðîíè ëþäñüêîãî áóòòÿ. Êóëüòóðà îõîïëþº âñå, ùî ñòâîðåíî
ëþäèíîþ, ³ õàðàêòåðèçóº ³ñòîðè÷í³ñòü ¿¿ áóòòÿ ó ñâ³ò³. Îäíèì ³ç âèçíà÷åíü ïðàâîâî¿
êóëüòóðè â ìåæàõ öüîãî ï³äõîäó º ðîçóì³ííÿ ¿¿ ÿê ñèñòåìè ìàòåð³àë³çîâàíèõ òà
³äåàëüíèõ åëåìåíò³â, ùî íàëåæàòü äî ñôåðè ä³¿ ïðàâà, òà ¿õ â³äáèòòÿ â ñâ³äîìîñò³
³ ïîâåä³íö³ ëþäåé [3, ñ. 294]. Â³äïîâ³äíî äî ä³ÿëüí³ñíîãî ï³äõîäó, êóëüòóðà ÿâëÿº
ñîáîþ ïåâíó îðãàí³çîâàí³ñòü êîíêðåòíî-³ñòîðè÷íîãî äîñâ³äó ñîö³àëüíî¿ ä³ÿëüíîñò³
ëþäèíè ³ ôîðìè éîãî ô³êñàö³¿, çáåð³ãàííÿ ³ òðàíñëÿö³¿. Ïðè öüîìó ó âèçíà÷åííÿõ
êóëüòóðè çäåá³ëüøîãî óâàãà àêöåíòóºòüñÿ íà áóäü-ÿêîìó îäíîìó áîö³ ÷è õàðàêòå-
ðèñòèö³ ëþäñüêî¿ ä³ÿëüíîñò³. Ó öüîìó àñïåêò³ êóëüòóðà ðîçóì³ºòüñÿ ÿê ñèíîí³ì
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òâîð÷î¿ ä³ÿëüíîñò³, óîñîáëåííÿ òâîð÷èõ ñèë ñóñï³ëüñòâà, ñïåöèô³÷íèé ñïîñ³á
ëþäñüêî¿ ä³ÿëüíîñò³. Ïðèá³÷íèêè òàêîãî ï³äõîäó íàãîëîøóþòü, ùî ïðàâîâà êóëüòóðà
âèíèêàº, ðîçâèâàºòüñÿ òà ïåðåòâîðþºòüñÿ çà äîïîìîãîþ ä³ÿëüíîñò³. Ïðè öüîìó
éäåòüñÿ ñàìå ïðî òâîð÷ó ä³ÿëüí³ñòü. Òîáòî àíòðîïîëîã³÷íèé (ä³ÿëüí³ñíèé) ï³äõ³ä,
âèçíà÷àº ïðàâîâó êóëüòóðó ÿê ïðîöåñ ³ ðåçóëüòàò òâîð÷îñò³ ëþäèíè ó ñôåð³ ïðà-
âà, ùî õàðàêòåðèçóºòüñÿ ñòâîðåííÿì ³ çàòâåðäæåííÿì ïðàâîâèõ ö³ííîñòåé, îòæå,
âðàõîâóþ÷è öå, ïðàâîâà êóëüòóðà ðîçãëÿäàºòüñÿ ÿê ïðàâîòâîð÷à ä³ÿëüí³ñòü.

Ùîäî ñòðóêòóðíî-ñåì³îòè÷íîãî àáî ³íôîðìàö³éíîãî ï³äõîäó. Îñòàíí³ìè
ðîêàìè äåäàë³ àêòóàëüí³øèìè ñòàþòü ñåì³îòè÷í³ ðîçâ³äêè, ïðèñâÿ÷åí³ àíàë³çó
ïðàâîâî¿ ðåàëüíîñò³. Ñåì³îòèêà – öå íàóêà ïðî çíàêè, ÿêà âèâ÷àº ñâ³ò, êóëüòóðó
òà ñîö³óì ÿê çíàêîâ³ ñèñòåìè, çà äîïîìîãîþ ÿêèõ çä³éñíþºòüñÿ âèðîáíèöòâî,
çáåð³ãàííÿ òà ïåðåäà÷à ³íôîðìàö³¿. ×åðåç çíàêîâèé ïðîñò³ð êóëüòóðà ìîäåëþº
ñâ³äîì³ñòü ëþäèíè òà óÿâëåííÿ ¿¿ ïðî ñâ³ò. Ïîñò³éíèé ïðîöåñ çíàêîóòâîðåííÿ,
ñòâîðåííÿ ñèìâîë³â, ïðîñòîðîâî-÷àñîâèõ óÿâëåíü, ¿õ òðàíñëÿö³¿ – îá’ºêò ñåì³îòèêè.
²ç ïîãëÿäó ñåì³îòè÷íîãî ï³äõîäó, êóëüòóðà ïðåäñòàâëÿº ñîáîþ âåëè÷åçíó ³íôîðìà-
ö³éíó çíàêîâó ñèñòåìó, â ÿê³é çà äîïîìîãîþ îñîáëèâèõ êîä³â ñòâîðåí³ ñöåíàð³¿
ëþäñüêî¿ ïîâåä³íêè, çàêîíè ñîö³óìó, ðåë³ã³éí³ òà õóäîæí³ òåêñòè. Çàãàëîì óñþ
ëþäñüêó êóëüòóðó ìîæíà ïðåäñòàâèòè ÿê áàãàòîìîâíèé ïðîñò³ð. Ñàìå â êóëüòóðíèõ
çíàêàõ ëþäèíà â³äáèðàº òà ñòðóêòóðóº ñâî¿ çíàííÿ ïðî ñâ³ò ³ ñâ³é äîñâ³ä. Â³äïîâ³äíî
ð³çí³ ñôåðè é òèïè êóëüòóðè ïî-ð³çíîìó ïðîâîäÿòü â³äá³ð ³ ñòðóêòóðóâàííÿ ³í-
ôîðìàö³¿.

Òàê, Þ.Ì. Îáîðîòîâ â³äçíà÷àº, ùî â ìåæàõ ³íôîðìàö³éíî-ñåì³îòè÷íîãî
ï³äõîäó äî ïðàâîâî¿ êóëüòóðè âîíà ðîçóì³ºòüñÿ ÿê ñôåðà ³äåàëüíîãî, òîáòî òàêîãî,
ùî ì³ñòèòü ó ñîá³ é ñóùå, é íàëåæíå, âñ³ ïðîäóêòè ïðàâîâî¿ òâîð÷îñò³ ëþäåé ³ ñó-
ñï³ëüñòâà: ñèìâîë³â, ³äåé, ñìèñë³â, ó â³äïîâ³äíîñò³ ç ÿêèìè ñêëàäàºòüñÿ ñòàâëåííÿ
ëþäèíè äî ä³éñíîñò³, âèáóäîâóºòüñÿ ïðàâîâå áóòòÿ ëþäèíè. Òàêèì ÷èíîì,
ôóíäàìåíòîì ³íôîðìàö³éíî-ñåì³îòè÷íîãî ï³äõîäó äî ïðàâîâî¿ êóëüòóðè âèñòóïàº
òâåðäæåííÿ ïðî òå, ùî âîíà âò³ëþº çàñîáè, ñïîñîáè òà ðåçóëüòàòè ëþäñüêî¿ òà
ñóñï³ëüíî¿ ä³ÿëüíîñò³ â ïðàâîâ³é ñôåð³ [4, ñ. 54]. Îòæå, ïðàâîâà êóëüòóðà ìîæå
ñïðèéìàòèñÿ ÿê ³íòåðñóá’ºêòèâíå ÿâèùå, ùî ôîðìóºòüñÿ â ðåçóëüòàò³ âçàºìîä³¿
íà îñíîâ³ îáì³íó ³íôîðìàö³ºþ òà ñåì³îòè÷íèõ êîä³â, âîíà ôîðìóºòüñÿ ðàäøå ÿê
ñâîºð³äíèé ñèìâîë³÷íèé ïðîñò³ð, ó ÿêîìó âèíèêàþòü ñìèñëè, àí³æ ÿê ñîö³àëüíèé
³íñòèòóò ÷è ñóêóïí³ñòü ö³ííîñòåé.

Êîíöåïò “ïðàâîâà êóëüòóðà” ìàº á³ëüøå íàïðàöþâàíü ó òåîðåòè÷íîìó ïëàí³
â þðèñïðóäåíö³¿ òà çàëèøàºòüñÿ âñå ùå íåäîñòàòíüî îïðàöüîâàíèì ó ñîö³îëîã³¿,
òîìó ñîö³îëîã³÷íèé ï³äõ³ä äî ïðàâîâî¿ êóëüòóðè âèêîðèñòîâóºòüñÿ äëÿ ïîÿñíåííÿ
ïðèðîäè ïðàâîâî¿ êóëüòóðè, âèõîäÿ÷è ç ðîçðîáîê ñîö³îëîã³÷íî¿ íàóêè. Íàé÷àñò³øå
òåîðåòè÷í³ äîðîáêè ñîö³îëîã³â îð³ºíòóþòüñÿ íà êîíêðåòí³ åìï³ðè÷í³ äîñë³äæåííÿ
áåç íàëåæíî¿ ³íòåðïðåòàö³¿ ïîíÿòü. Çàñòîñóâàííÿ ñîö³îëîã³÷íîãî ï³äõîäó äî ïðàâîâî¿
êóëüòóðè çàñëóãîâóº íà ðîçãëÿä, îñê³ëüêè â³í äîçâîëÿº îá’ºäíàòè ô³ëîñîôñüêèé
êàòåãîð³àëüíèé ³íñòðóìåíòàð³é ³ ñîö³îëîã³÷íó ìåòîäîëîã³þ. Ç ïîãëÿäó
ñîö³îëîã³÷íîãî ï³äõîäó, ïðàâîâà êóëüòóðà õàðàêòåðèçóº ÿê³ñíèé ñòàí ïðàâîâîãî
æèòòÿ ñóñï³ëüñòâà [5, ñ. 28], àëå, íà â³äì³íó â³ä ô³ëîñîôñüêîãî ï³äõîäó, öÿ ÿê³ñí³ñòü
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³ñíóº íå àáñòðàêòíî, à ï³äëÿãàº âåëüìè òî÷íîìó ðîçðàõóíêó é íàâ³òü âèì³ðþâàí-
íþ.

Ç ïîãëÿäó ñîö³îëîã³÷íîãî ï³äõîäó, ïðàâîâà êóëüòóðà ôîðìóºòüñÿ íà äâîõ
ð³âíÿõ:

1) íà ð³âí³ ñóñï³ëüíî¿ ñâ³äîìîñò³ ÿê îäí³º¿ ç éîãî ôîðì (ïðàâî, ÿêå â³äîáðàæóº
ïðåäìåòí³ (ðå¿ô³êîâàí³) ðåçóëüòàòè ä³ÿëüíîñò³ ëþäåé, íàêîïè÷åí³ ëþäñòâîì). Ö³
ðåçóëüòàòè ïðåäñòàâëåí³ â ôîðì³ êîíñòèòóö³é, êîäåêñ³â, çàêîí³â, ³íøèõ íîðìàòèâíèõ
ïðàâîâèõ àêò³â, à òàêîæ ó ôîðì³ ìîíîãðàô³é, ó÷áîâèõ ³ ìåòîäè÷íèõ âèäàíü â îá-
ëàñò³ ïðàâà, ÿê³ ðîçêðèâàþòü çì³ñò ïðàâîâîãî çíàííÿ;

2) íà îñîáèñò³ñíîìó ð³âí³, ÿêèé â³äîáðàæàº ïðàâîâ³ ñèëè òà çä³áíîñò³ îñîáè,
ùî ðåàë³çóþòüñÿ â ïðàâîâ³é ä³ÿëüíîñò³. Ñþäè íàëåæàòü ïðèâëàñíåí³ îñîáîþ:
à) çíàííÿ â îáëàñò³ ïðàâà; á) âì³ííÿ òà íàâè÷êè çä³éñíåííÿ ïðàâîâî¿ ä³ÿëüíîñò³
íà ð³âí³ çàäàíèõ ïðàâîâèõ íîðì; â) äîñâ³ä òâîð÷î¿ ä³ÿëüíîñò³ â îáëàñò³ ïðàâà ó
âèãëÿä³ ñôîðìîâàíî¿ ñóêóïíîñò³ òâîð÷èõ óì³íü.

Òîáòî â ñîö³îëîã³÷íîìó ï³äõîä³ äîì³íóº ³íñòèòóö³îíàëüíå áà÷åííÿ ïðàâîâî¿
êóëüòóðè ÿê ôåíîìåíà, ÿêèé ìàº ÷³òêå ñòðóêòóðóâàííÿ çà îêðåìèìè ñôåðàìè
³ñíóâàííÿ.

Òàêèì ÷èíîì, ðîçêðèòòÿ ð³çíèõ ï³äõîä³â äî âèçíà÷åííÿ ïðàâîâî¿ êóëüòóðè
ìîæå â³äáóâàòèñü ó ð³çíîìàí³òíèõ íàïðÿìàõ, öå îáóìîâëåíî áàãàòîì³ðí³ñòþ é
ñêëàäí³ñòþ öüîãî ôåíîìåíà. Óçàãàëüíþþ÷è íàâåäåíí³ ì³ðêóâàííÿ ïðî ïðàâîâó
êóëüòóðó, ìîæíà ñêàçàòè ÿê ïðî ÿê³ñíèé ñòàí ïðàâîâîãî æèòòÿ ñóñï³ëüñòâà, ÿêå
õàðàêòåðèçóºòüñÿ äîñÿãíóòèì ð³âíåì ðîçâèòêó ïðàâîâî¿ ñèñòåìè – ñòàíîì ³ ð³âíåì
ïðàâîâî¿ ñâ³äîìîñò³, þðèäè÷íî¿ íàóêè, ñèñòåìè çàêîíîäàâñòâà, ïðàâîçàñòîñîâíî¿
ïðàêòèêè, çàêîííîñò³ é ïðàâîïîðÿäêó, ïðàâîâî¿ îñâ³òè, à òàêîæ ñòóïåíåì ãàðàíòî-
âàíîñò³ îñíîâíèõ ïðàâ ³ ñâîáîä ëþäèíè [6, ñ. 246–247].

Àëå öå âèçíà÷åííÿ, ñôîðìóëüîâàíå Ì.Â. Öâ³êîì òà ãðóïîþ â÷åíèõ, íå ì³ñòèòü
çãàäêè òà ïîñèëàííÿ íà ïðàâîâå ìèñëåííÿ. Ñïðîáóºìî ðîç³áðàòèñü, ç ÿêèõ ì³ðêóâàíü
íàóêîâö³ íå çàñòîñîâóþòü òàêó êàòåãîð³þ ùîäî õàðàêòåðèñòèêè ïðàâîâî¿ êóëüòóðè.

Ñ.Ì. Ñêóð³õ³í ó ñâî¿é ðîáîò³ “Ïðàâîâå ìèñëåííÿ: ïîíÿòòÿ òà ï³äõîäè äî
êëàñèô³êàö³¿” çàçíà÷àº, ùî ïðàâîâå ìèñëåííÿ – âàæëèâèé êîìïîíåíò ïðàâîâî¿
êóëüòóðè ³íäèâ³äà, âîíî â³äïîâ³äàº çàãàëüíèì õàðàêòåðèñòèêàì ìèñëåííÿ òà ìàº
âëàñí³ ñïåöèô³÷í³ ðèñè. Çîêðåìà, â³í ïðèä³ëÿº ïîãëèáëåíó óâàãó ðîçïîä³ëó ïðàâî-
âîãî ìèñëåííÿ çàëåæíî â³ä ñòóïåíÿ ðàö³îíàëüíîñò³. Çà öèì êðèòåð³ºì ó÷åíèé âè-
ä³ëÿº ëîã³÷íå (äèñêóðñèâíå) òà ³íòó¿òèâíå ïðàâîâå ìèñëåííÿ. Ëîã³÷íå (äèñêóðñèâíå)
ïðàâîâå ìèñëåííÿ, íà äóìêó Ñ.Ì. Ñêóð³õ³íà, îïîñåðåäêîâàíî ëîã³êîþ ì³ðêóâàíü,
à íå ñïðèéíÿòòÿ. Ó éîãî îñíîâ³ ëåæèòü ôîðìàë³çîâàíèé ïðîöåñ îòðèìàííÿ þðèäè÷-
íî¿ ³ñòèíè, çóìîâëåíèé ëîã³÷íèìè çàêîíàìè ³ ïðàâèëàìè, ñóâîðå äîòðèìàííÿ
ÿêèõ äîçâîëÿº îòðèìóâàòè íåñóïåðå÷ëèâ³ é îá´ðóíòîâàí³ ñóäæåííÿ. ²íòó¿òèâíå
ïðàâîâå ìèñëåííÿ â³í ðîçãëÿäàº ÿê ìèñëåííÿ íà îñíîâ³ áåçïîñåðåäíüîãî ÷óòòºâîãî
ñïðèéíÿòòÿ ³ áåçïîñåðåäíüîãî â³äîáðàæåííÿ ïðàâîâèõ ÿâèù. Öå ³ððàö³îíàëüíå,
íåñâ³äîìå ÿâèùå, ùî íå ï³ääàºòüñÿ ëîã³÷íîìó îïèñó, ñïèðàºòüñÿ íà íàÿâíó â
ëþäèíè çäàòí³ñòü, íå âäàþ÷èñü äî ì³ðêóâàííÿ, ðàïòîâî â³äêðèâàòè ³ñòèíó, ïîáà÷èòè
ñóòü ÿâèùà, çíàéòè ð³øåííÿ ïðîáëåìè [7, ñ. 25–28].
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Î.Î. Îðëîâà äîâîäèòü, ùî ñóòí³ñòü ïðàâîâîãî ìèñëåííÿ ðîçêðèâàºòüñÿ ÷åðåç
éîãî ôóíêö³¿ ³ êîíöåíòðóºòüñÿ ó ïðàâîâ³é ñâ³äîìîñò³ òà ïðàâîâ³é êóëüòóð³ ëþäèíè.
Ï³ä ôóíêö³ÿìè ïðàâîâîãî ìèñëåííÿ, íà äóìêó Î.Î. Îðëîâî¿, ñë³ä ðîçóì³òè íàïðÿìè
ä³ÿëüíîñò³ ìèñëåííÿ, çóìîâëåí³ ïåâíèìè ö³ëÿìè, ùî âèñóâàº ïåðåä ñîáîþ ñóá’ºêò
ï³çíàâàëüíî¿ òà ïðàêòè÷íî¿ ä³ÿëüíîñò³, ñïðÿìîâàíî¿ íà ðîçêðèòòÿ âíóòð³øíüî¿,
áåçïîñåðåäíüî íå äàíî¿ ó â³ä÷óòòÿõ òà ñïðèéìàííÿõ, ñóòíîñò³ îá’ºêò³â òà ÿâèù
ïðàâîâî¿ ä³éñíîñò³.

Î.Î. Îðëîâà ââàæàº, ùî ïðàâîâå ìèñëåííÿ ÿê ñïåöèô³÷íà ôîðìà ñîö³àëüíîãî
ìèñëåííÿ, õàðàêòåðèçóºòüñÿ íàÿâí³ñòþ òàêèõ îñíîâíèõ ôóíêö³é ïðàâîâîãî
ìèñëåííÿ, ÿê: ³íôîðìàö³éíî-ï³çíàâàëüíà, àíàë³òè÷íî-îö³íþâàëüíà, ³íòåðïðåòàö³éíà,
åâðèñòè÷íà, ïðîãíîñòè÷íà òà ðåãóëÿòèâíà [8, ñ. 90].

².ß. Àíäðþøêî ñòâåðäæóº, ùî ð³âåíü ïðàâîâî¿ êóëüòóðè ñóñï³ëüñòâà, ñï³ââ³äíî-
øåííÿ ïîòðåá ñóñï³ëüñòâà ³ç çàêëàäåíèìè â í³é ö³ííîñòÿìè º äåòåðì³íàíòàìè
åôåêòèâíîñò³ ïðàâîâîãî ðåãóëþâàííÿ, ä³¿ ïðèíöèïó âåðõîâåíñòâà ïðàâà,
ôóíêö³îíóâàííÿ çàêîííîñò³ òà ïðàâîïîðÿäêó, ùî âèíèêàþòü çàâäÿêè êîìïëåêñó
óìîâ òà îáñòàâèí, ñåðåä ÿêèõ îñîáëèâå ì³ñöå çàéìàº ïðàâîâå ìèñëåííÿ. Â÷åíèé
äîâîäèòü, ùî ïðî ïðàâîâå ìèñëåííÿ ñë³ä ãîâîðèòè, ëèøå çàñòîñîâóþ÷è éîãî äî
ìèñëåííÿ ïðîôåñ³îíàëà-ïðàâîçíàâöÿ.

Ïðàâîâå ìèñëåííÿ, íà äóìêó ².ß. Àíäðþøêî, öå âíóòð³øíÿ ôîðìà ïðîöåñó
ðîçóì³ííÿ ïðîôåñ³îíàëîì-ïðàâîçíàâöåì ïðàâîâî¿ ä³éñíîñò³, ðåçóëüòàòîì ÿêîãî º
ïðàâîâà ïîâåä³íêà ó êîíòåêñò³ ïîçèòèâíîãî ïðàâà, ùî âò³ëþºòüñÿ ó ïðàâîâ³é
êóëüòóð³ ïðîôåñ³îíàëà-ïðàâîçíàâöÿ, ïðè öüîìó ôîðìóþ÷è îáðàç ïðîôåñ³éíî¿
ïðàâîñâ³äîìîñò³.

Ï³ä âèçíà÷åííÿì “ïðàâîâå ìèñëåííÿ” ².ß. Àíäðþøêî ðîçãëÿäàº öåíòðàëüíó
ëàíêó ïðàâîâî¿ êóëüòóðè – òîáòî ïîåòàïíó, ðîçóìîâó, òâîð÷ó, ³íòåëåêòóàëüíó
ä³ÿëüí³ñòü ïðîôåñ³îíàëà-ïðàâîçíàâöÿ ó ïðîöåñ³ ïðàâîâî¿ êîìóí³êàö³¿, íàïðàâëåíó
íà ï³çíàííÿ, îö³íêó ïðàâîâèõ ÿâèù, âèêîðèñòàííÿ íîðì ïðàâà, ïðàâîâèõ ïðèíöèï³â
äëÿ ðåàë³çàö³¿ ñóá’ºêòèâíèõ ïðàâ òà îáîâ’ÿçê³â ÿê ñàìîãî ïðîôåñ³îíàëà-ïðàâîçíàâöÿ,
òàê é ³íøèõ ñóá’ºêò³â ïðàâà, ùî çîñåðåäæåíà íà îö³íþâàíí³ ïðàâîì³ðíî¿ ÷è íå-
ïðàâîì³ðíî¿ ïîâåä³íêè çà äîïîìîãîþ âèêîðèñòàííÿ ñóäæåíü, ùî ñòâîðþþòüñÿ ï³ä
âïëèâîì ÿê ðàö³îíàëüíèõ, òàê é ³ððàö³îíàëüíèõ ÷èííèê³â [9, ñ. 237].

Òàêî¿ ïîçèö³¿ äîòðèìóþòüñÿ é ó÷åí³ Î. ×åðíîâñüêèé, Î. Ñåìåíþê, âáà÷àþ÷è,
ùî êóëüòóðà ïðàâîâîãî ìèñëåííÿ º ñêëàäîâîþ ïðîôåñ³¿ þðèñòà. Êð³ì òîãî, íàóêîâö³
îá´ðóíòîâóþòü, ùî ìèñëåííÿ þðèñòà-ïðàêòèêà âèñòóïàº ÿê ³íñòðóìåíò ñîö³àëüíîãî
æèòòÿ, ïðàêòè÷íî¿ çäàòíîñò³, ùî çàäîâîëüíÿº ïîòðåáè íå ñò³ëüêè â çíàííÿõ ïðî
ïîçèòèâíå ïðàâî, ñê³ëüêè â çàñâîºíí³ ³ ôîðìóâàíí³ âëàñíèõ íîðìàòèâíèõ ñóäæåíü,
ïðàâîâèõ ïîãëÿä³â, ïåðåêîíàíü, ö³íí³ñíèõ îð³ºíòàö³é [10, ñ. 132].

Îòæå, ïðàâîâà êóëüòóðà – öå ãëèáîê³ çíàííÿ ³ ðîçóì³ííÿ ïðàâà, ðåòåëüíå
âèêîíàííÿ éîãî âèìîã ÿê óñâ³äîìëåíî¿ íåîáõ³äíîñò³ òà âíóòð³øíüî¿ ïåðåêîíàíîñò³.
Ïðàâîâà êóëüòóðà íå ìàº âëàñíî¿ ïðåäìåòíîñò³, âîíà ÿâëÿº ñîáîþ îäèí ³ç êîìïî-
íåíò³â çàãàëüíîëþäñüêî¿ êóëüòóðè, ÿêà âò³ëèëàñÿ â ïðàâ³ òà þðèäè÷í³é ïðàêòèö³.
Ò³ëüêè îñîáèñò³ñòü ó ¿¿ ïðîôåñ³éíîìó ïðîÿâ³ º òâîðöåì ³ íîñ³ºì, ðåàë³çàòîðîì
ïðàâîâî¿ êóëüòóðè. Ö³ëêîì çðîçóì³ëî, ùî çàëåæíî â³ä âèäó ïðàâîðåàë³çàö³¿ áóäå
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ìîäèô³êóâàòèñü ³ ïîíÿòòÿ ïðàâîâîãî ìèñëåííÿ. Íà ñüîãîäí³ íîðìàòèâíà-ïðàâîâà
áàçà, ÿêîþ îïåðóº ïðàâîçíàâåöü ó ïðîôåñ³éí³é ä³ÿëüíîñò³, ïîñò³éíî çàçíàº çì³í,
îñê³ëüêè çì³íþþòüñÿ íàÿâí³ ñóñï³ëüí³ â³äíîñèíè, ç’ÿâëÿþòüñÿ íîâ³ ñóñï³ëüí³
çâ’ÿçêè, åâîëþö³îíóº ñàìå ïðàâî, ùî îáóìîâëþº äîñêîíàë³ñòü ïðàâîâî¿ êóëüòóðè
çàâäÿêè ÿêîñòÿì ïðàâîâîãî ìèñëåííÿ, çîêðåìà ³í³ö³àòèâíîñò³ òà íîâàòîðñòâó.
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LEGAL CULTURE AND LEGAL THINKING AS THE MAIN
COMPONENTS OF LEGAL SOCIETY

Research article states that the sustainability of civil society as a legal entity is
confirmed primarily by the improvement of the competence of the institutions of
“legal culture” and “legal thinking”, raising the level of legal culture and legal aware-
ness of man and citizen, forming respect for the law and defining a mechanism to
protect their rights, raising these principles to the level of the main directions of
public policy.

At the same time, it is proved that legal culture contains cultural content, it
does not have its own objectivity, but is one of the components of universal culture,
which is embodied in law and legal practice.

It is substantiated that the definition of legal culture can take place in various
directions and this is due to the multidimensionality and complexity of this phenom-
enon, in particular the focus on philosophical (axiological), anthropological, struc-
tural-semiotic or informational and sociological scientific approaches to the concept
of “legal culture”.

Summarizing the arguments about legal culture, it is stated that this phenom-
enon is determined by the quality of legal life of society, which is characterized by the
level of development of the legal system – the state and level of legal consciousness,
jurisprudence, law, law enforcement, law and order, legal education guarantee of
fundamental human rights and freedoms.

It is emphasized that “legal thinking” is an important component of the legal
culture of the individual, which corresponds to the general characteristics of thinking
and has its own specific features.

On the basis of the above mentioned, the conclusion is drawn: legal culture does
not have its own subject matter, it is one of the components of universal culture,
which is embodied in law and legal practice. Only the individual in his professional
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manifestation is the creator and bearer, the implementer of legal culture. In addition,
it is clear that dependance on the type of implementation law and the concept of legal
thinking, which is an important prerequisite for the formation of a legal society,
should be modified.

Keywords: culture, legal culture, legal thinking, law, legal consciousness.
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