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Ó ñòàòò³ äîñë³äæåíî ïèòàííÿ ñòàíîâëåííÿ ïðàâîâîãî òà ³íñòèòóö³éíîãî
çàáåçïå÷åííÿ çáåðåæåííÿ àðõåîëîã³÷íî¿ ñïàäùèíè, à òàêîæ òåíäåíö³¿ ùîäî â³ä-
ñóòíîñò³ ö³ë³ñíî¿ ñèñòåìè äåðæàâíîãî óïðàâë³ííÿ ó ö³é ñôåð³, íåäîñêîíàë³ñòü òà
çàñòàð³ë³ñòü ñèñòåìè îáë³êó ïàì’ÿòîê àðõåîëîã³÷íî¿ ñïàäùèíè, ñëàáê³ñòü ÷èííîãî
çàêîíîäàâñòâà â ÷àñòèí³ çàõèñòó ¿¿ îá’ºêò³â ³ ïîêàðàííÿ çà ñêîºí³ ùîäî íèõ
ïðàâîïîðóøåííÿ. Çðîáëåíî âèñíîâîê, ùî ³ñíóþòü ïðîáëåìí³ ïèòàííÿ, ÿê³ âçàãàë³
â³äñóòí³ â çàêîíîäàâñòâ³, çîêðåìà óíîðìóâàííÿ íà çàêîíîäàâ÷îìó ð³âí³ ä³ÿëüíîñò³
ïîøóêà÷³â ñòàðîâèíè çà äîïîìîãîþ ìåòàëîäåòåêòîð³â, ä³ÿëüí³ñòü êîëåêö³îíåð³â,
ì³ñòîáóä³âíà ä³ÿëüí³ñòü.

Êëþ÷îâ³ ñëîâà: êóëüòóðíà ñïàäùèíà, àðõåîëîã³÷íà ñïàäùèíà, íîðìàòèâíî-
ïðàâîâ³ äîêóìåíòè, ïðàâîâå çáåðåæåííÿ ïàì’ÿòîê, çëî÷èíí³ ïîñÿãàííÿ.

Çàãàëüíèé ñòàí çàõèñòó òà çáåðåæåííÿ àðõåîëîã³÷íî¿ ñïàäùèíè  Óêðà¿íè
ïåðåäóñ³ì çàëåæèòü â³ä ÷èííîãî çàêîíîäàâñòâà, ùî ðåãóëþº öþ ñôåðó, òà äåðæàâíèõ
îðãàí³â, ùî îï³êóþòüñÿ ïèòàííÿì îõîðîíè ïàì’ÿòîê. Íåîáõ³äíî çàçíà÷èòè, ùî
ïîíÿòòÿ êóëüòóðíî¿ ñïàäùèíè âêëþ÷àº â ñåáå àðõåîëîã³÷íó ñïàäùèíó, òîáòî
ñóêóïí³ñòü îá’ºêò³â àðõåîëîã³÷íî¿ ñïàäùèíè òà ïîâ’ÿçàí³ ç íèìè òåðèòîð³¿, à òà-
êîæ ðóõîì³ êóëüòóðí³ ö³ííîñò³ (àðõåîëîã³÷í³ ïðåäìåòè), ùî ïîõîäÿòü ç îá’ºêò³â
àðõåîëîã³÷íî¿ ñïàäùèíè, ÿê³ çíàõîäÿòüñÿ ï³ä çåìëåþ àáî ï³ä âîäîþ. Ó ñóêóïíîñò³
âîíè º ìàòåð³àëüíèì ñâ³ä÷åííÿì ³ñòîð³¿ ëþäñòâà â³ä éîãî çàïî÷àòêóâàííÿ äî
ñüîãîäåííÿ. Îñîáëèâå çíà÷åííÿ â ÿêîñò³ ôàêòè÷íî îñíîâíîãî äæåðåëà âîíè ìàþòü
äëÿ âèâ÷åííÿ ³ ðåêîíñòðóêö³¿ ³ñòîðèêî-êóëüòóðíîãî ðîçâèòêó ëþäñòâà äîïèñåìíî¿
äîáè, õî÷à ñòàíîâëÿòü âàãîìå ìàòåð³àëüíå äæåðåëî ³ äëÿ äîñë³äæåííÿ ï³çí³øèõ
åòàï³â ³ñòîð³¿ ëþäíîñò³. Òàê ÿê ïèñåìí³ äæåðåëà â³äîáðàæàþòü äåÿê³ àñïåêòè
ëþäñüêî¿ ä³ÿëüíîñò³, áåç çàëó÷åííÿ àðõåîëîã³÷íèõ ìàòåð³àë³â âàæêî âèâàæåíî
âèçíà÷èòè òà îñìèñëèòè ïåâí³ ôàêòè, ïðîöåñè, âçàºìîâïëèâè ð³çíèõ êóëüòóð,
íàðîä³â, îêðåñëèòè òåðèòîð³¿ äàâí³õ åòíîñ³â êîíêðåòíîãî ³ñòîðè÷íîãî ïåð³îäó.
Ïàì’ÿòêè (îá’ºêòè) àðõåîëîã³÷íî¿ ñïàäùèíè ìàþòü â³äì³ííó ðèñó, âîíè âò³ëþþòü
ÿêîñò³ ð³çíèõ âèä³â íåðóõîìèõ ïàì’ÿòîê: àðõ³òåêòóðè, ì³ñòîáóäóâàííÿ, ìîíó-
ìåíòàëüíîãî ìèñòåöòâà, ëàíäøàôòíèõ, ³ñòîðè÷íèõ, íàóêè ³ òåõí³êè òîùî. Â îêðåìèé
âèä íåðóõîìèõ ïàì’ÿòîê ¿õ, â ïåðøó ÷åðãó, âèä³ëÿþòü çà õðîíîëîã³÷íîþ îçíàêîþ.
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Àðõåîëîã³ÿ – íàóêîâà äèñöèïë³íà ³ñòîðè÷íîãî ïðîô³ëþ ÷è ãàëóçü ³ñòîðè÷íî¿
íàóêè. Òèì á³ëüøå ìîæíà ââàæàòè øòó÷íèì âèä³ëåííÿ îêðåìîãî òåðì³íà “ïàì’ÿòêà
àðõåîëîã³¿”, îñê³ëüêè êîæíà “ïàì’ÿòêà àðõåîëîã³¿” îäíî÷àñíî º é “ïàì’ÿòêîþ ³ñòîð³¿”
(ðåïðåçåíòóº ïåâíó õðîíîëîã³÷íó òà ìàòåð³àëüíî âèçíà÷åíó ÷àñòèíó îñòàííüîãî
ïîíÿòòÿ). Îäíàê ïðîòÿãîì áàãàòüîõ ðîê³â ñàìå öåé òåðì³í âèêîðèñòîâóºòüñÿ ó
íàóêîâ³é – àðõåîëîã³÷í³é, ³ñòîðè÷í³é, þðèäè÷í³é ë³òåðàòóð³, äåðæàâíèõ íîðìàòèâíî-
ïðàâîâèõ äîêóìåíòàõ, ïàì’ÿòêîîõîðîíí³é ïðàêòèö³ [1, ñ. 325].

Ãîëîâíà ìåòà ðîáîòè – äîñë³äèòè ³ñòîðèêî-ïðàâîâèé àñïåêò ñòàíîâëåííÿ
îõîðîíè òà çàõèñòó àðõåîëîã³÷íî¿ ñïàäùèíè â Óêðà¿í³.

Ñòàíîâëåííÿ òà ðîçâèòîê çàêîíîäàâñòâà â ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè
â Óêðà¿í³ çà ðàäÿíñüêèõ ÷àñ³â óìîâíî ïîä³ëÿþòü íà òðè ³ñòîðè÷í³ ïðîì³æêè [2].
Çîêðåìà, ïåðøèé â³äíîñèòüñÿ äî õðîíîëîã³÷íèõ ìåæ ç 1917  äî 1944 ðîê³â, çà ÿêî-
ãî ïî÷àëè ñòâîðþâàòèñÿ îðãàí³çàö³éíî-ïðàâîâ³ çàñàäè ðîçâèòêó îõîðîíè êóëüòóðíî¿
ñïàäùèíè; äðóãèé âèîêðåìëþþòü ç 1944 äî 1960 ðîê³â, ³ õàðàêòåðèçóºòüñÿ ÷àñòêîâèì
óïîðÿäêóâàííÿì çàêîíîäàâñòâà ïðî êóëüòóðíó ñïàäùèíó; òðåò³é âèä³ëÿþòü ç 1960
äî 1990 ðîê³â, òà ïîâ’ÿçóþòü ³ç âàæëèâèìè ðèñàìè ðîçâèòêó çàêîíîäàâñòâà ó
ñôåð³ àðõ³òåêòóðè ³ ì³ñòîáóäóâàííÿ, ìóçåéíî¿ ñïðàâè, ïðèéíÿòòÿ íîðìàòèâíèõ
àêò³â ùîäî âïîðÿäêóâàííÿ ñïðàâè îáë³êó òà îõîðîíè ïàì’ÿòíèê³â àðõ³òåêòóðè,
ñòâîðåííÿ äåðæàâíèõ ³ñòîðèêî-àðõ³òåêòóðíèõ çàïîâ³äíèê³â.

Ó Çàêîí³ ÓÐÑÐ “Ïðî îõîðîíó ³ âèêîðèñòàííÿ ïàì’ÿòîê ³ñòîð³¿ òà êóëüòóðè”
1978 ðîêó âæèòî òåðì³í “ïàì’ÿòêè àðõåîëîã³¿”. Çîêðåìà ó ñò. 6. “Âèäè ïàì’ÿòîê
³ñòîð³¿ òà êóëüòóðè” íàâîäèòüñÿ ïåðåë³ê ïàì’ÿòîê “…ïàì’ÿòêè àðõåîëîã³¿ – ãîðîäèùà,
êóðãàíè, çàëèøêè ñòàðîäàâí³õ ïîñåëåíü, óêð³ïëåíü, âèðîáíèöòâ, êàíàë³â, øëÿõ³â,
ñòàðîäàâí³ ì³ñöÿ ïîõîâàíü, êàì’ÿí³  ñêóëüïòóðè, íàñêåëüí³ çîáðàæåííÿ, ñòàðîâèíí³
ïðåäìåòè, ä³ëÿíêè ³ñòîðè÷íîãî êóëüòóðíîãî øàðó ñòàðîäàâí³õ íàñåëåíèõ ïóíêò³â”
[3]. Ïðîòå ó Çàêîí³ Óêðà¿íè “Ïðî îõîðîíó êóëüòóðíî¿ ñïàäùèíè”, ïðèéíÿòîìó â
ðîêè íåçàëåæíîñò³, ó 2000 ðîö³ ÷è íå âïåðøå ó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³ âæèòî
òåðì³í “êóëüòóðíà ñïàäùèíà”. Çã³äíî ³ç Çàêîíîì ïîâíîâàæåííÿ ùîäî çáåðåæåííÿ
âñ³õ âèä³â íåðóõîìèõ ïàì’ÿòîê ïîêëàäàþòüñÿ íà Ì³í³ñòåðñòâî êóëüòóðè Óêðà¿íè,
íå÷³òêå ðîçìåæóâàííÿ êðèòåð³¿â çðóéíîâàíèõ ïàì’ÿòîê àðõ³òåêòóðè ³ àðõ³òåêòóðíèõ
ðåøòîê, â³äêðèòèõ çà àðõåîëîã³÷íîþ ìåòîäèêîþ, ïðèçâîäèëî äî ñóïåðå÷îê ì³æ
Ì³í³ñòåðñòâîì êóëüòóðè òà Äåðæáóäîì. Íå çàâæäè áóëî çðîçóì³ëî, ï³ä ÷èºþ
â³äîì÷îþ îï³êîþ çíàõîäèëèñÿ àðõåîëîãî-àðõ³òåêòóðí³ ìàòåð³àëè, õòî áóâ â³äïîâ³-
äàëüíèì çà ¿õíº çáåðåæåííÿ, à òàêîæ áóâ çîáîâ’ÿçàíèé âèä³ëÿòè êîøòè íà ¿õíþ
îõîðîíó ÷è ðåñòàâðàö³þ. Çàçíà÷åíà íåâèçíà÷åí³ñòü ñòâîðþâàëà ï³äñòàâè äëÿ äèñêóñ³¿
ì³æ ôàõ³âöÿìè ó ïðîöåñ³ âçÿòòÿ íà îáë³ê ³ ñêëàäàííÿ îáë³êîâèõ äîêóìåíò³â íà
ùîéíî âèÿâëåí³ îá’ºêòè êóëüòóðíî¿ ñïàäùèíè [4].

Òîáòî, ÿêùî êåðóâàòèñÿ ³ñòîðè÷íèì ìåòîäîì äîñë³äæåííÿ, òî â³äïîâ³äíî äî
õðîíîëîã³¿ â íîðìàòèâíî-ïðàâîâèõ äîêóìåíòàõ òåðì³í “àðõåîëîã³÷í³ ïàì’ÿòêè”
âèêîðèñòîâóºòüñÿ ðàí³øå, í³æ òåðì³í “êóëüòóðíà ñïàäùèíà”. Ïðîòå â ÷àñè íåçà-
ëåæíîñò³ ó çàêîíîäàâñòâ³ êðà¿íè ç’ÿâëÿþòüñÿ íîâ³ äîêóìåíòè, çîêðåìà, Çàêîí
Óêðà¿íè “Ïðî îõîðîíó àðõåîëîã³÷íî¿ ñïàäùèíè”, ïðèéíÿòèé ó 2004 ðîö³ [5]. Öåé
äîêóìåíò º ñïåö³àëüíèì Çàêîíîì ç ïèòàíü îõîðîíè, çáåðåæåííÿ òà äîñë³äæåííÿ
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àðõåîëîã³÷íî¿ ñïàäùèíè, íîðìè ÿêîãî, ÿê ïðàâèëî, ìàþòü ïð³îðèòåò íàä çàãàëüíèìè
íîðìàìè Çàêîíó Óêðà¿íè “Ïðî îõîðîíó êóëüòóðíî¿ ñïàäùèíè”.

Çã³äíî ç ðîçä³ëîì Çàêîíó “Ïðèê³íöåâ³ ïîëîæåííÿ” áóëî âíåñåíî çì³íè äî
Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, çîêðåìà ó ñò. 298 ïåðåäáà÷åíî ïîêàðàííÿ çà íå-
çàêîííå ïðîâåäåííÿ ïîøóêîâèõ ðîá³ò íà îá’ºêò³ àðõåîëîã³÷íî¿ ñïàäùèíè, çíèùåííÿ,
ðóéíóâàííÿ àáî ïîøêîäæåííÿ îá’ºêò³â êóëüòóðíî¿ ñïàäùèíè. Òàêîæ Óêðà¿íîþ ó
2003 ðîö³ ðàòèô³êîâàíà ªâðîïåéñüêà êîíâåíö³ÿ ïðî îõîðîíó àðõåîëîã³÷íî¿ ñïàä-
ùèíè [6], ïðèéíÿòî Çàêîí ïðî ïðèºäíàííÿ Óêðà¿íè äî Äðóãîãî ïðîòîêîëó äî
Ãààçüêî¿ êîíâåíö³¿ ïðî çàõèñò êóëüòóðíèõ ö³ííîñòåé ó ðàç³ çáðîéíîãî êîíôë³êòó
1954 ðîêó [7].

Îäíàê ÷àñòî ³íòåðåñè çáåðåæåííÿ àðõåîëîã³÷íî¿ ñïàäùèíè çàëèøàþòüñÿ
çíåõòóâàíèìè, çîêðåìà, ÿê ð³çíèìè ñóá’ºêòàìè åêîíîì³÷íî¿ ä³ÿëüíîñò³, òàê ³ ïðî-
ñòèìè ãðîìàäÿíàìè. Ïðî ùî ìîæóòü ñâ³ä÷èòè ð³çíîìàí³òí³ øëÿõè ïîðóøåííÿ
àáî ìàí³ïóëþâàííÿ ÷èííèì çàêîíîäàâñòâîì, à òàêîæ éîãî çì³íà ç ìåòîþ ââåäåííÿ
îáìåæåíü ó ä³ÿëüíîñò³ ôàõ³âö³â-àðõåîëîã³â òà ïðåäñòàâíèê³â ñëóæá îõîðîíè ïà-
ì’ÿòîê êóëüòóðíî¿ ñïàäùèíè.

Ïåðåäóñ³ì Çàêîíîì Óêðà¿íè â³ä 17 ëþòîãî 2011 ðîêó ¹ 3038 “Ïðî ðåãóëþ-
âàííÿ ì³ñòîáóä³âíî¿ ä³ÿëüíîñò³” ³ç Çàêîíó “Ïðî îõîðîíó àðõåîëîã³÷íî¿ ñïàäùèíè”
áóëî âèëó÷åíî ñòàòòþ 9-1 “Íàóêîâà àðõåîëîã³÷íà åêñïåðòèçà”, ÿêà ì³ñòèëà âèçíà-
÷åííÿ ö³º¿ ïðîöåäóðè, ³ ÿêîþ ïåðåäáà÷àëîñÿ, ùî “ïðîâåäåííÿ íàóêîâî¿ àðõåîëîã³÷íî¿
åêñïåðòèçè ïåðåäóº ïîãîäæåííþ êîì³ñ³ÿìè ç ðîçãëÿäó ïèòàíü, ïîâ’ÿçàíèõ ³ç ïî-
ãîäæåííÿì äîêóìåíòàö³¿ ³ç çåìëåóñòðîþ, ïðîºêò³â çåìëåóñòðîþ, ÿêèìè ïåðåäáà-
÷àºòüñÿ: â³äâåäåííÿ çåìåëüíèõ ä³ëÿíîê ó âëàñí³ñòü þðèäè÷íèì îñîáàì; âèêîðèñòàííÿ
çåìåëüíèõ ä³ëÿíîê äëÿ ïðîâåäåííÿ ì³ñòîáóä³âíèõ, àðõ³òåêòóðíèõ òà ëàíäøàôòíèõ
ïåðåòâîðåíü, áóä³âåëüíèõ, çåìëÿíèõ ³ ï³äâîäíèõ ðîá³ò, âèêîíàííÿ ÿêèõ ìîæå
ïîçíà÷èòèñÿ íà ñòàí³ îá’ºêò³â àðõåîëîã³÷íî¿ ñïàäùèíè; çì³íà ö³ëüîâîãî ïðèçíà÷åííÿ
çåìåëüíèõ ä³ëÿíîê äëÿ ïîòðåá áóä³âíèöòâà òà ³íøèõ ö³ëåé, ùî ìîæå íåãàòèâíî
âïëèíóòè íà îá’ºêòè àðõåîëîã³÷íî¿ ñïàäùèíè”. Òàêîæ ÷³òêî âêàçóâàëîñÿ íà òå, ùî
“â³äñóòí³ñòü âèñíîâêó çà ðåçóëüòàòàìè íàóêîâî¿ àðõåîëîã³÷íî¿ åêñïåðòèçè º ï³äñòà-
âîþ äëÿ â³äìîâè â ïîãîäæåíí³ ïðîºêò³â çåìëåóñòðîþ, çàçíà÷åíèõ ó ÷àñòèí³ äðóã³é
ö³º¿ ñòàòò³” [6]. Â³äïîâ³äí³ çì³íè áóëè âíåñåí³ é äî Çàêîíó “Ïðî îõîðîíó êóëüòóðíî¿
ñïàäùèíè”.

Ïî-äðóãå, îêð³ì çàçíà÷åíîãî Çàêîíó Óêðà¿íè â³ä 2 ëèïíÿ 2013 ðîêó ¹ 365
“Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ó ñôåð³ çåìåëüíèõ
â³äíîñèí ùîäî ñïðîùåííÿ ïðîöåäóðè â³äâåäåííÿ çåìåëüíèõ ä³ëÿíîê”, áóëè âíåñåí³
çì³íè äî ñò. 1861 Çåìåëüíîãî êîäåêñó Óêðà¿íè, ÿêèìè, çîêðåìà, ïåðåäáà÷àëîñÿ,
ùî ïðîºêò çåìëåóñòðîþ ùîäî â³äâåäåííÿ çåìåëüíî¿ ä³ëÿíêè, “ðîçòàøîâàíî¿ íà
òåðèòîð³¿ ïàì’ÿòîê êóëüòóðíî¿ ñïàäùèíè íàö³îíàëüíîãî çíà÷åííÿ, ¿õ îõîðîííèõ
çîí òà îõîðîíþâàíèõ àðõåîëîã³÷íèõ òåðèòîð³ÿõ, ï³äëÿãàº òàêîæ ïîãîäæåííþ ç
öåíòðàëüíèì îðãàíîì âèêîíàâ÷î¿ âëàäè, ùî ðåàë³çóº äåðæàâíó ïîë³òèêó ó ñôåð³
îõîðîíè êóëüòóðíî¿ ñïàäùèíè”, à “ðîçòàøîâàíî¿ íà òåðèòîð³¿ çåìåëü ³ñòîðèêî-
êóëüòóðíîãî ïðèçíà÷åííÿ, ïàì’ÿòîê êóëüòóðíî¿ ñïàäùèíè ì³ñöåâîãî çíà÷åííÿ, ¿õ
îõîðîííèõ çîí, â ³ñòîðè÷íèõ àðåàëàõ íàñåëåíèõ ì³ñöü òà ³íøèõ çåìëÿõ ³ñòîðèêî-
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êóëüòóðíîãî ïðèçíà÷åííÿ... ï³äëÿãàº òàêîæ ïîãîäæåííþ ç îðãàíîì âèêîíàâ÷î¿
âëàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè, â³äïî-
â³äíèì ñòðóêòóðíèì ï³äðîçä³ëîì îáëàñíî¿, Êè¿âñüêî¿ ÷è Ñåâàñòîïîëüñüêî¿ ì³ñüêî¿
äåðæàâíî¿ àäì³í³ñòðàö³¿ ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè” [8].

Òàêèì ÷èíîì, áóëà çä³éñíåíà ëåã³òèì³çàö³ÿ çàáîðîíè äëÿ îðãàí³â îõîðîíè
êóëüòóðíî¿ ñïàäùèíè âêëþ÷àòè àðõåîëîã³â äî ïðîâåäåííÿ ïîãîäæåíü ïðîºêò³â
çåìëåóñòðîþ òà çàãàëîì ïðîâîäèòè áóäü-ÿê³ îáñòåæåííÿ ÷è åêñïåðòèçè çåìåëüíèõ
ä³ëÿíîê, ùî â³äâîäÿòüñÿ, ùî ó ñâîþ ÷åðãó ïðèçâåäå äî çíèùåííÿ àðõåîëîã³÷íèõ
ïàì’ÿòîê [9].

Â îñòàíí³ äåñÿòèë³òòÿ â Óêðà¿í³ ðîçïîâñþäæåííÿ íàáóâàº õîá³ ïîøóêó ïðåä-
ìåò³â ñòàðîâèíè çà äîïîìîãîþ ìåòàëîäåòåêòîð³â. Ç ïðàâîâîãî ïîãëÿäó í³êîìó íå
çàáîðîíÿºòüñÿ õîäèòè ïîëÿìè, ÿðàìè, ë³ñàìè òîùî ç òàêîãî ðîäó òåõí³êîþ, ÿêùî
íà ¿õ òåðèòîð³¿ â³äñóòí³ ïàì’ÿòêè àðõåîëîã³¿. Çàêîíîì íå çàáîðîíÿºòüñÿ øóêàòè
ñêàðá, àëå âïðîâàäæåí³ äåÿê³ îáìåæåííÿ, íàïðèêëàä, ñò. 343 Öèâ³ëüíîãî êîäåêñó
Óêðà¿íè äàº âèçíà÷åííÿ ñêàðáó òà ïîÿñíþº, çà ÿêèõ îáñòàâèí ãðîìàäÿíèí íàáóâàº
ïðàâà âëàñíîñò³ íà íüîãî. Íåîáõ³äíî â³äçíà÷èòè, ùî ó ðàç³ âèÿâëåííÿ ñêàðáó, ùî
ñòàíîâèòü êóëüòóðíó ö³íí³ñòü, â³äïîâ³äíî äî çàêîíó, ïðàâî âëàñíîñò³ íà íüîãî íà-
áóâàº äåðæàâà [10]. Ïðîòå, ÷è äîòðèìàþòüñÿ ãðîìàäÿíè ÷èííîãî çàêîíîäàâñòâà,
â³äïîâ³äü çàëèøàºòüñÿ â³äêðèòîþ ³, çà âåëèêèì ðàõóíêîì, íà ñîâ³ñò³ êîæíîãî, õòî
äîëó÷àºòüñÿ äî ïîøóêîâî¿ ä³ÿëüíîñò³.

Îäíàê øóêà÷³ ñòàðîâèíè ñòàþòü ÷àñòî ïîñòà÷àëüíèêàìè äëÿ êîëåêö³îíåð³â.
Ó ïðîºêò³ Çàêîíó Óêðà¿íè “Ïðî îõîðîíó àðõåîëîã³÷íî¿ ñïàäùèíè” áóâ ñïåö³àëüíèé
ðîçä³ë, ÿêèé þðèäè÷íî óíîðìîâóâàâ ä³ÿëüí³ñòü êîëåêö³îíåð³â ïàì’ÿòîê àðõåîëî-
ã³÷íî¿ ñïàäùèíè, àëå çáåðåãòè éîãî â ñàìîìó Çàêîí³ íå âäàëîñÿ. Â³äñóòí³ñòü òàêî-
ãî ðîçä³ëó ó äîêóìåíò³ “íå ëåã³òèì³çóâàëà êîëåêö³éíó ä³ÿëüí³ñòü, â³äòàê íå çðîáèâøè
¿¿ ïðîçîðîþ ³ ë³öåíç³éíîþ, òîìó âàæêî áóäå ïîê³í÷èòè ç òàê çâàíîþ “÷îðíîþ
àðõåîëîã³ºþ”, ÿêà çíà÷íîþ ì³ðîþ, ÿêùî íå âèêëþ÷íî, ñòèìóëþºòüñÿ êîëåêö³îíå-
ðàìè â Óêðà¿í³ é ïîçà íåþ” [11, ñ. 115–116].

Ó ëþòîìó 2018 ðîêó Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè áóëî ³í³ö³éîâàíî ïðîºêò
Çàêîíó Óêðà¿íè “Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî
ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè â ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè òà
ñò. 44 Çàêîíó Óêðà¿íè “Ïðî îõîðîíó êóëüòóðíî¿ ñïàäùèíè” [12]. Ìåòîþ öüîãî çà-
êîíîïðîºêòó áóëî ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè â ñôåð³ îõîðîíè
êóëüòóðíî¿ ñïàäùèíè, à òàêîæ âèêîíàííÿ ì³æíàðîäíèõ çîáîâ’ÿçàíü, ÿê³ Óêðà¿íà
âçÿëà íà ñåáå â³äïîâ³äíî äî ì³æíàðîäíèõ äîãîâîð³â. Òàêà ³í³ö³àòèâà ç áîêó âèùîãî
îðãàíó âèêîíàâ÷î¿ âëàäè ïîëÿãàëà ó òîìó, ùî ñåðåä âåëèêî¿ ê³ëüêîñò³ ïðîáëåì
ùîäî îõîðîíè ³ çáåðåæåííÿ îá’ºêò³â êóëüòóðíî¿ ñïàäùèíè ³ñíóº íåäîñòàòí³é ð³âåíü
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè â ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè.
Âàæëèâèì ïèòàííÿì çàëèøàºòüñÿ íååôåêòèâí³ñòü ïîêàðàííÿ, îñê³ëüêè íå äîñÿãíóòî
ìåòè ïîêàðàííÿ, òîáòî çìåíøåííÿ ê³ëüêîñò³ çëî÷èí³â ó ñôåð³ îõîðîíè êóëüòóðíî¿
ñïàäùèíè. Êð³ì öüîãî, íå êðèì³íàë³çîâàí³ âçàãàë³ ä³ÿííÿ, ïîâ’ÿçàí³ ç³ çíèùåííÿì,
ðóéíóâàííÿì, ïîøêîäæåííÿì ïàì’ÿòîê, âêëþ÷åíèõ äî Ñïèñêó âñåñâ³òíüî¿ ñïàäùèíè
ÞÍÅÑÊÎ, óí³âåðñàëüíà ö³íí³ñòü ÿêèõ âèçíàíà ñâ³òîâîþ ñï³ëüíîòîþ, à òàêîæ
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ä³ÿííÿ ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè, ùî â÷èíåí³ ï³ä ÷àñ ñòàíó â³éíè, ó
ðàç³ çáðîéíî¿ àãðåñ³¿ ïðîòè Óêðà¿íè àáî íà îêóïîâàí³é òåðèòîð³¿. Ö³ ïèòàííÿ
àêòóàëüí³ ó çâ’ÿçêó ç àíåêñ³ºþ Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì òà ïðîâåäåííÿì
Îïåðàö³¿ îá’ºäíàíèõ ñèë íà ñõîä³ Óêðà¿íè äëÿ â³äñ³÷³ òà ñòðèìóâàííÿ çáðîéíî¿
àãðåñ³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿.

Ó ðåçóëüòàò³ Âåðõîâíà Ðàäà Óêðà¿íè ïîñòàíîâèëà â³äõèëèòè ïðîºêò Çàêîíó
Óêðà¿íè ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî ïîñèëåííÿ
â³äïîâ³äàëüíîñò³ çà çëî÷èíè ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè òà ñò. 44 Çà-
êîíó Óêðà¿íè “Ïðî îõîðîíó êóëüòóðíî¿ ñïàäùèíè” (ðåºñòð. ¹ 8050), ïîäàíèé
Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè [13].

Ãîëîâíèì îðãàíîì ó ñèñòåì³ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè, ùî
çàáåçïå÷óº ôîðìóâàííÿ é ðåàë³çàö³þ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ îõîðîíè êóëü-
òóðíî¿ ñïàäùèíè, âèâåçåííÿ, ââåçåííÿ òà ïîâåðíåííÿ êóëüòóðíèõ ö³ííîñòåé, âèçíà-
÷åíî Ì³í³ñòåðñòâî êóëüòóðè Óêðà¿íè, ó ñêëàä³ ÿêîãî ä³þòü ñïåö³àë³çîâàí³ ñòðóêòóðí³
ï³äðîçä³ëè, ÿê³ îï³êóþòüñÿ öèìè ïèòàííÿìè.

Íàòîì³ñòü íàÿâíà íîðìàòèâíà áàçà íååôåêòèâíà ó ñïðàâ³ çáåðåæåííÿ ñïàä-
ùèíè. Çà ðîêè íåçàëåæíîñò³ êðà¿íè ñòâîðåíî íàãðîìàäæåííÿ áàãàòüîõ çàêîí³â,
äåÿê³ ç ÿêèõ äåêëàðàòèâí³. Â³äòàê ó Ì³í³ñòåðñòâ³ êóëüòóðè òà ³íôîðìàö³éíî¿ ïî-
ë³òèêè áóëî ðîçïî÷àòî ïðîöåñ ñòâîðåííÿ Äåðæàâíî¿ ñëóæáè îõîðîíè êóëüòóðíî¿
ñïàäùèíè Óêðà¿íè òà Äåðæàâíî¿ ³íñïåêö³¿ êóëüòóðíî¿ ñïàäùèíè Óêðà¿íè. Çàêîí
ïðî ä³ÿëüí³ñòü öèõ îðãàí³â çàòâåðäæåíî ùå íàïðèê³íö³ 2019 ðîêó ïîñòàíîâîþ
Êàáì³íó ¹ 1185 [14].

Çà ñâî¿ìè ôóíêö³îíàëüíèìè îáîâ’ÿçêàìè ñëóæáà îõîðîíè ñòâîðþºòüñÿ äëÿ
ðåàë³çàö³¿ ïîë³òèêè ç îõîðîíè ñïàäùèíè, à ³íñïåêö³ÿ áóäå îêðåìèì öåíòðàëüíèì
îðãàíîì, â ÿêîìó ïåðåäáà÷åí³ òåðèòîð³àëüí³ ïðåäñòàâíèöòâà. Êð³ì òîãî, ùî áóäóòü
ñòâîðåí³ íîâ³ ñòðóêòóðè ç êîíêðåòíèìè ïîâíîâàæåííÿìè, ïëàíóºòüñÿ âíåñåííÿ çì³í
äî Àäì³í³ñòðàòèâíîãî òà Êðèì³íàëüíîãî êîäåêñ³â, Çàêîíó ïðî îõîðîíó êóëüòóðíî¿
ñïàäùèíè, ³íøèõ äîòè÷íèõ çàêîí³â. Ðàçîì ç öèì, 28 æîâòíÿ 2020 ðîêó Ì³í³ñòåðñòâîì
êóëüòóðè òà ³íôîðìàö³éíî¿ ïîë³òèêè Óêðà¿íè áóëî íàïðàâëåíî íà ïîãîäæåííÿ äî
Äåðæàâíî¿ ðåãóëÿòîðíî¿ ñëóæáè Óêðà¿íè ïðîºêò Çàêîíó “Ïðî âíåñåííÿ çì³í äî
äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî çáåðåæåííÿ òðàäèö³éíîãî õàðàêòåðó
ñåðåäîâèùà òà ïðîòèä³¿ õàîòè÷í³é çàáóäîâ³”. Ó äîêóìåíò³ çàçíà÷àºòüñÿ ³íôîðìàö³ÿ
ùîäî çàïðîâàäæåííÿ ÷³òêèõ íîðìàòèâ³â çàõèñòó òåðèòîð³é ïàì’ÿòêè, çîíè îõîðîíè òà
³ñòîðè÷íîãî àðåàëó, ïðàâèë òà ïðîöåäóð âåäåííÿ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òà áóä³âíèöòâà
íà òàêèõ çàõèùåíèõ òåðèòîð³ÿõ. À ñàìå: íîðìàòèâíå âñòàíîâëåííÿ ÷³òêèõ ìåæ òàêèõ
òåðèòîð³é, ¿õ ðåæèì³â âèêîðèñòàííÿ ç áåçóìîâíèì âðàõóâàííÿì âñòàíîâëåíèõ
íîðìàòèâ³â ó çåìåëüíîìó òà ì³ñòîáóä³âíîìó êàäàñòð³; âêëþ÷åííÿ ðåçóëüòàò³â îö³íêè
ïðîºêò³â ðåñòàâðàö³¿ òà áóä³âíèöòâà, çä³éñíåíèõ îðãàíàìè îõîðîíè êóëüòóðíî¿
ñïàäùèíè, äî ïåðåë³êó äîêóìåíò³â, ÿê³ äàþòü çàìîâíèêó ïðàâî âèêîíóâàòè áóä³âåëüí³
ðîáîòè; ìîæëèâ³ñòü ñêàñóâàííÿ â³äïîâ³äíèìè äåðæàâíèìè îðãàíàìè ïðàâà çàìîâíèêà
âèêîíóâàòè áóä³âåëüí³ ðîáîòè, ÿêùî íèì íå îòðèìàíî â³ä îðãàí³â îõîðîíè êóëüòóðíî¿
ñïàäùèíè îö³íêó ïðîºêò³â ðåñòàâðàö³¿ òà áóä³âíèöòâà, ÿêùî òàêà îö³íêà ïåðåäáà÷åíà
Çàêîíîì Óêðà¿íè “Ïðî îõîðîíó êóëüòóðíî¿ ñïàäùèíè” [15].
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Àâòîðè ïðîºêòó çàêîíó òàêîæ ïðîïîíóþòü âíåñòè çì³íè ùîäî çá³ëüøåííÿ
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ä³ÿííÿ, ùî ïîâ’ÿçàí³ ³ç ñàìî÷èííèì áóä³âíèöòâîì
áóä³âåëü àáî ñïîðóä â ³ñòîðè÷íîìó àðåàë³ ³ñòîðè÷íèõ íàñåëåíèõ ì³ñöü, íà òåðèòîð³¿
³ñòîðèêî-êóëüòóðíîãî çàïîâ³äíèêà, ³ñòîðèêî-êóëüòóðíî¿ çàïîâ³äíî¿ òåðèòîð³¿,
îá’ºêòà âñåñâ³òíüî¿ ñïàäùèíè àáî â éîãî áóôåðí³é çîí³. À òàêîæ ïîñèëèòè àä-
ì³í³ñòðàòèâíó â³äïîâ³äàëüí³ñòü çà ïðàâîïîðóøåííÿ ó ñôåð³ îõîðîíè êóëüòóðíî¿
ñïàäùèíè ó âèãëÿä³ ï³äâèùåííÿ ðîçì³ðó øòðàôíèõ ñàíêö³é äî 1 700 000 ãðí (äëÿ
þðèäè÷íèõ îñ³á) òà 170 000 ãðí (äëÿ ô³çè÷íèõ îñ³á).

Ó ïîñòàíîâ³ Êàá³íåòó Ì³í³ñòð³â â³ä 24 ãðóäíÿ 2019 ð. ¹ 1185 ïèòàííÿ íàäàí-
íÿ àäì³í³ñòðàòèâíèõ ïîñëóã ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè ïðîïîíóºòüñÿ
âðåãóëþâàòè çà äîïîìîãîþ âèçíà÷åííÿ ïåðåë³êó äîêóìåíò³â äëÿ îòðèìàííÿ àä-
ì³í³ñòðàòèâíèõ ïîñëóã ó ñôåð³ îõîðîíè êóëüòóðíî¿ ñïàäùèíè, ï³äñòàâ äëÿ çóïè-
íåííÿ ðîçãëÿäó ïîäàíèõ äîêóìåíò³â, â³äìîâè ó íàäàíí³ àäì³í³ñòðàòèâíèõ ïîñëóã.
Äî öüîãî òàêîæ ïåðåäáà÷åíî äåðåãóëÿö³þ â³äíîñèí ³ç íàäàííÿ ïîãîäæåííÿ äîçâîëó
íà ðåêëàìó, ïîãîäæåííÿ ïðîºêòó çåìëåóñòðîþ, íàóêîâî-ïðîºêòíî¿ äîêóìåíòàö³¿
ç³ çáåðåæåííÿ ïàì’ÿòêè, äîçâîëó íà çåìëÿí³ ðîáîòè, ðåºñòðàö³¿ äîçâîë³â íà
ïðîâåäåííÿ àðõåîëîã³÷íèõ äîñë³äæåíü â îðãàíàõ îõîðîíè êóëüòóðíî¿ ñïàäùèíè
[15].

Îäí³ºþ ³ç íàãàëüíèõ ïðîáëåì íà ñüîãîäí³ çàëèøàºòüñÿ ðåºñòð ïàì’ÿòîê. Çî-
êðåìà áàãàòî îá’ºêò³â âíåñåí³ çà ðàäÿíñüêèõ ÷àñ³â äî ñòàðîãî ðåºñòðó. Çà óêðà¿íñüêèì
çàêîíîäàâñòâîì íà íèõ ïîøèðþºòüñÿ ïàì’ÿòêîîõîðîííèé ñòàòóñ äî ìîìåíòó
ïðèéíÿòòÿ ð³øåííÿ ïðî âêëþ÷åííÿ àáî íå âêëþ÷åííÿ äî óêðà¿íñüêîãî ðåºñòðó.
Ñòàòóñ òàêèõ ïàì’ÿòîê çáåð³ãàºòüñÿ, âîíè îõîðîíÿþòüñÿ òàê ñàìî, ÿê ò³, ùî âíå-
ñåí³ äî Íàö³îíàëüíîãî ðåºñòðó íåðóõîìèõ ïàì’ÿòîê. Íàòîì³ñòü ïðîöåäóðà ¿õ âíåñåí-
íÿ äîíåäàâíà áóëà äóæå ãðîì³çäêîþ, àäæå íàóêîâà äîêóìåíòàö³ÿ, ðîçðîáëåíà ùå
ó 1950–1970 ðîêàõ, ÷àñòî âòðà÷åíà àáî æ çáåð³ãàºòüñÿ â àðõ³âàõ òà á³ëüøå íå â³ä-
ïîâ³äàº ä³éñíîñò³.

Íà ñüîãîäí³ ñòâîðþþòüñÿ íîâ³ çàñîáè äëÿ íàäàííÿ îõîðîííîãî ñòàòóñó çà
êðèòåð³ºì çíà÷óùîñò³: íàñê³ëüêè âàãîìà îêðåìà ïàì’ÿòêà ó ì³ñöåâîìó ÷è íà-
ö³îíàëüíîìó çíà÷åíí³. Îäíèì ³ç îñíîâíèõ çàâäàíü íîâîóòâîðåíèõ ñëóæáè òà
³íñïåêö³¿, à òàêîæ ì³ñöåâèõ îðãàí³â îõîðîíè ñïàäùèíè ñòâîðþâàòè ìîí³òîðèíã
ñòàíó âñ³õ áåç âèêëþ÷åíü ïàì’ÿòîê, ³ äåðæàâíîãî, ³ ì³ñöåâîãî çíà÷åííÿ.

Óçàãàëüíþþ÷è ñêàçàíå âèùå, ìàºìî â³äçíà÷èòè, ùî çàêîíîäàâñòâî ó ñôåð³
îõîðîíè ïàì’ÿòîê àðõåîëîã³¿ ôàêòè÷íî çíàõîäèòü ñâ³é ïî÷àòîê çà ðàäÿíñüêèõ
÷àñ³â òà ³ñíóº â ðîêè íåçàëåæíîñò³ Óêðà¿íè â òàêîìó ñòàí³ äî 2000 ðîêó, êîëè áó-
ëî ïðèéíÿòî íîâèé Çàêîí, íîðìè ÿêîãî îñÿãàëè ð³çí³ ñôåðè òà áóëè óí³ô³êîâàí³
â îäíå ïîíÿòòÿ “êóëüòóðíà ñïàäùèíà”. Ïîçèòèâíîþ â³õîþ ñòàëî ïðèéíÿòòÿ íîâîãî
Çàêîíó, ÿêèé óíîðìîâóâàâ îõîðîíó àðõåîëîã³÷íî¿ ñïàäùèíè, ùî áóëî çóìîâëåíî
áàãàòîãðàíí³ñòþ òà ñêëàäíîþ ñïåöèô³êîþ àðõåîëîã³÷íî¿ íàóêè. Ïðîòå íàÿâí³ñòü
çàçíà÷åíèõ îñíîâíèõ íîðìàòèâíî-ïðàâîâèõ àêò³â íå âèð³øóþòü ïðîáëåìó çáåðå-
æåííÿ ÿê êóëüòóðíî¿, òàê ³ àðõåîëîã³÷íî¿ ñïàäùèíè. Ñòàòò³, ÿê³ ðåãóëþþòü ïèòàííÿ
ïîêàðàííÿ çà ðóéíóâàííÿ ïàì’ÿòîê àðõåîëîã³¿, ì³ñòîáóä³âíî¿ ä³ÿëüíîñò³, ì³æ ñîáîþ
âèêëèêàþòü äèñîíàíñ àáî ñóïåðå÷àòü îäíà îäí³é. Á³ëüøå òîãî, ³ñíóþòü ïðîáëåìí³
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ïèòàííÿ, ÿê³ âçàãàë³ â³äñóòí³ â çàêîíîäàâñòâ³, çîêðåìà óíîðìóâàííÿ íà çàêîíî-
äàâ÷îìó ð³âí³ ä³ÿëüíîñò³ ïîøóêà÷³â ñòàðîâèíè çà äîïîìîãîþ ìåòàëîäåòåê-òîð³â,
ä³ÿëüí³ñòü êîëåêö³îíåð³â, ì³ñòîáóä³âíà ä³ÿëüí³ñòü.

Çàêîíîäàâñòâî Óêðà¿íè äîïîâíþþòü íîðìè ì³æíàðîäíîãî ïðàâà. Ì³æíàðîäí³
êîíâåíö³¿, äî ÿêèõ ïðèºäíàëàñÿ Óêðà¿íà â ìåæàõ çáåðåæåíîñò³ òà ö³ë³ñíîñò³ êóëü-
òóðíî¿ ñïàäùèíè, ìîæóòü ìàòè ïîçèòèâíó ðîëü äëÿ ïàì’ÿòîê àðõåîëîã³¿, îñîáëèâî
äëÿ òèõ, ùî çíàõîäÿòüñÿ íà òåðèòîð³¿ àíåêñîâàíî¿ Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì
òà íà ñõîä³ Óêðà¿íè, äå â³äáóâàºòüñÿ çáðîéíà àãðåñ³ÿ Ðîñ³éñüêî¿ Ôåäåðàö³¿.
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HISTORICAL AND LEGAL ASPECT OF FORMATION
OF PROTECTION AND PRESERVATION OF ARCHAEOLOGICAL

HERITAGE OF UKRAINE

Research article examines the formation of legal and institutional support for
the preservation of archaeological heritage. Tendencies in the absence of a comprehen-
sive system of public administration in this area, imperfection and obsolescence of the
system of accounting for archaeological heritage, the weakness of current legislation
in terms of protection of its objects and punishment for offenses committed against
them. The negative consequences of legislative changes in the field of archaeological
heritage, which unjustifiably limited the powers of cultural heritage protection bod-
ies and research capabilities of scientists, as well as endangered objects of this heritage
are analyzed.

In Soviet times, the content of the concept of “archaeological sites” for the
drafting of the Law “On the Protection and Use of Historical and Cultural Monu-
ments” was spelled out in a separate article. Thus, this confirms the opinion of
scientists that in the period from 1960 to 1990 the development of legislation in the
field of architecture and urban planning, museum work, the adoption of regulations
to regulate the registration and protection of architectural monuments, the creation
of state historical and architectural reserves. However, since the independence of
Ukraine, in order to bring to the same system and form, the Law “On Cultural
Heritage” combines many different concepts that actually need special attention from
the letter of the law due to its diversity, structure and complexity of content.
Therefore, the Parliament of Ukraine adopts a separate law “archaeological heritage”
remains an integral part of the concept of cultural heritage.

There are separate articles in other legal documents, which contain articles on
the responsibility for the destruction of archaeological heritage sites, as well as illegal
construction in places designated as archeological sites or protected areas. From the
very beginning, the compensation for the offense was small, which was the reason for
the offenders to ignore the current legislation. The legislation from the beginning
does not prescribe the issues of standardization of collectors, treasure hunters, some
aspects of urban planning.
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Despite the imperfection of the legislation, certain positive steps are being taken
in Ukraine, in particular, changes are being made to the current legislation, and new
executive bodies in the field of culture are being created. In addition, Ukraine accedes
to international conventions created for the preservation and protection of cultural
heritage sites.

Keywords: cultural heritage, archeological heritage, normative-legal documents,
legal preservation of monuments, criminal encroachments.
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