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ÑÒÀÍÎÂËÅÍÍß ÒÀ ÐÎÇÂÈÒÎÊ ²ÍÑÒÈÒÓÒÓ ÇÂ²ËÜÍÅÍÍß
Â²Ä ÊÐÈÌ²ÍÀËÜÍÎ¯ Â²ÄÏÎÂ²ÄÀËÜÍÎÑÒ² Ó ÇÂ’ßÇÊÓ

Ç ÏÐÈÌÈÐÅÍÍßÌ ÂÈÍÍÎÃÎ Ç ÏÎÒÅÐÏ²ËÈÌ

Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ ðîçâèòêó êðèì³íàëüíî-ïðàâîâèõ íîðì ùîäî
ñòàíîâëåííÿ ³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç
ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì. Ç ìåòîþ îá´ðóíòîâàíîãî ï³çíàííÿ ç’ÿñîâàíî
ï³äñòàâè âèíèêíåííÿ öüîãî ïðàâîâîãî ôåíîìåíà, âñòàíîâëåíî òåíäåíö³¿ òà çà-
êîíîì³ðíîñò³ éîãî ðîçâèòêó, îö³íåíî ñòóï³íü ñîö³àëüíî¿ çóìîâëåíîñò³, ïîð³âíÿíî
õàðàêòåðí³ îñîáëèâîñò³ â ñó÷àñíîìó ñòàí³ ç ðèñàìè, âëàñòèâèìè â ïîïåðåäí³ ïå-
ð³îäè ³ñíóâàííÿ ³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó
ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì.

Êëþ÷îâ³ ñëîâà: çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ïðèìèðåííÿ
âèííîãî ç ïîòåðï³ëèì, çâ³ëüíåííÿ â³ä ïîêàðàííÿ, óãîäà ïðî ïðèìèðåííÿ, êðèì³íàëüíà
â³äïîâ³äàëüí³ñòü.

Çàäëÿ âèÿâëåííÿ ïðè÷èí âèíèêíåííÿ ïðàâîâîãî ôåíîìåíà – çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì,
âñòàíîâëåííÿ òåíäåíö³é òà çàêîíîì³ðíîñòåé éîãî ðîçâèòêó, îö³íêè ñòóïåíÿ ñîö³àëü-
íî¿ çóìîâëåíîñò³ òà ïîð³âíÿííÿ õàðàêòåðíèõ îñîáëèâîñò³ â ñó÷àñíîìó ñòàí³ ç ðè-
ñàìè, âëàñòèâèìè â ïîïåðåäí³ ïåð³îäè ³ñíóâàííÿ âáà÷àºìî çà äîö³ëüíå âèêîðèñòàííÿ
â íàøîìó äîñë³äæåíí³ ³ñòîðè÷íîãî òà ïîð³âíÿëüíîãî ìåòîä³â.

Äî ïî÷àòêó âèíèêíåííÿ äåðæàâíîñò³ ïðî áóäü-ÿêó äèôåðåíö³àö³þ êðèì³-
íàëüíîãî êàðàíîãî ä³ÿííÿ, à òèì ïà÷å çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³ çà òàêå
ä³ÿííÿ ó çâ’ÿçêó ç ïðèìèðåííÿì íå ìîãëî éòèñÿ. Ïðàâîâèé çâè÷àé áóâ äîì³íóþ÷èì
äæåðåëîì ïðàâà, ðîçïëàòà çà áóäü-ÿêå íåïðàâîì³ðíå ä³ÿííÿ â³äáóâàëàñü ÷åðåç
ñïåöèô³÷íó ôîðìó ïðàâîñóääÿ “îêî çà îêî, çóá çà çóá” â ìåæàõ îðäèíàðíîãî
ðîçóì³ííÿ ñïðàâåäëèâîñò³. Á³ëüø³ñòü ïðàâîâèõ çâè÷à¿â òîãî ÷àñó ìàëè ñàìå âåðâíå
(â³ä ñëîâà “âåðâ” – ñ³ëüñüêà ãðîìàäà) ïîõîäæåííÿ, òîáòî ôîðìóâàëèñÿ òà ðîçâè-
âàëèñÿ â ñåðåäîâèù³ ãðîìàä, ùî ïîðîäèëî çàðîäæåííÿ êðîâíî¿ ïîìñòè – ïåðâèííî¿
ðåàêö³¿ ñóñï³ëüñòâà íà íåïðàâîì³ðíå ä³ÿííÿ. ²íñòèòóò êðîâíî¿ ïîìñòè ïðîäîâæóâàâ
ä³ÿòè â³äïîâ³äíî äî âåðâíîãî ïðàâà ³ ç ïî÷àòêîì ³ñíóâàííÿ Êè¿âñüêî¿ Ðóñ³.

Çîêðåìà ç³ ñòâîðåííÿì â öåé ïåð³îä âèçíà÷íî¿ ïàì’ÿòêè ïðàâà – Ðóñüêî¿
Ïðàâäè – îá’ºäíàííÿ åëåìåíò³â çâè÷àºâîãî ïðàâîâèõ íîðì âåðâíîãî ïðàâà,
ïîðîäæóºòüñÿ ³ ìàòåð³àëüíà ïðèðîäà ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ [1, ñ. 89].
Âîäíî÷àñ ³íñòèòóò êðîâíî¿ ïîìñòè ïðîäîâæóâàâ ðîçâèâàòèñü ³ ïîøèðþâàòèñü íå
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ò³ëüêè íà âíóòð³øíüîäåðæàâí³ â³äíîñèíè, à é âèéøîâ íà ì³æíàðîäíó àðåíó, ïðî
ùî ñâ³ä÷èòü ðóñüêî-â³çàíò³éñüêèé äîãîâ³ð 945 ð., â ÿêîìó éäåòüñÿ: “ßêùî íàø
ï³ääàíèé óá’º ðóñè÷à ÷è ðóñè÷ íàøîãî ï³ääàíîãî, òî íåõàé çàòðèìàþòü ðîäè÷³ âáè-
òîãî óáèâöþ, ³ õàé âá’þòü éîãî” [2, ñ. 18]. Íàòîì³ñòü çàäëÿ áåçïåêè òà ñòàá³ëüíîñò³
äåðæàâè â³äáóâàºòüñÿ òðàíñôîðìàö³ÿ êðîâíî¿ ïîìñòè, ³íäèâ³äóóìà ïîçáàâëÿþòü
ïðàâà íà ïîìñòó, íàòîì³ñòü ïðîïîíóþ÷è éîìó ñóðîãàò ïîìñòè – ãðîøîâèé âèêóï.
Îòæå, ïðàâî â³äìîâè â³ä êðîâíî¿ ïîìñòè  º äîêàçîì òîãî, ùî ïîòåðï³ëèé ñàì âèð³-
øóâàâ, ÿê áóòè ç îñîáîþ, ùî ñïðè÷èíèëà éîìó îáðàçó: ïîìñòèòèñÿ ÷è ïðèìèðèòèñÿ
ç íåþ, îòðèìàâøè â³ä íå¿ âèíàãîðîäó. Òàêå ñóäæåííÿ ï³äòâåðäæóºòüñÿ ïîëîæåí-
íÿìè Ðóñüêî¿ Ïðàâäè, â³äïîâ³äíî äî ÿêèõ, òîðã³âöåâ³, âèííîìó ó ðîçòðàò³ ÷óæîãî
ìàéíà àáî ãðîøåé, íàäàâàëàñü ìîæëèâ³ñòü ïîçáóòèñÿ êðèì³íàëüíî-ïðàâîâèõ
íàñë³äê³â öüîãî íåïðàâîì³ðíîãî ä³ÿííÿ çà óìîâè â³äøêîäóâàííÿ íèì çáèòê³â.

Â³äïîâ³äíî, â ïèñüìîâîìó íîðìàòèâíî-ïðàâîâîìó àêò³ ïåð³îäó Êè¿âñüêî¿
Ðóñ³ – Ðóñüê³é Ïðàâä³ [3, ñ. 65,68] çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
³íòåðïðåòóºòüñÿ â ïîëîæåííÿõ, ÿêèìè íàäàâàëîñü âèííîìó ïðàâî âèêóïó òà
â³äøêîäóâàííÿ çáèòê³â çàäëÿ óíèêíåííÿ êðèì³íàëüíî-ïðàâîâèõ íàñë³äê³â, ùî
ãàðàíòóâàëî ñòâîðåííÿ çàãàëüíî¿ áåçïåêè òà ñòàá³ëüíîñò³ äåðæàâè çàâäÿêè
îáìåæåííÿì ó ôóíêö³îíóâàíí³ æîðñòîêîãî ³íñòèòóòó êðîâíî¿ ïîìñòè.

Ó ïîäàëüøîìó â ïîëîæåííÿõ Ñóäåáíèêà âåëèêîãî êíÿçÿ Êàçèìèðà (Ñòàòóò³
Êàçèìèðà àáî Ñóäåáíèêó 1468 ð.) òà Ëèòîâñüêîìó ñòàòóò³ 1529 ð. ïåðåäáà÷àëèñü
íîðìè, ÿêèìè ðåãëàìåíòóâàëîñü, ùî ó âèïàäêàõ ó÷èíåííÿ îñîáîþ âïåðøå
âèêðàäåííÿ ìàéíà íåâåëèêî¿ âàðòîñò³ (ùî ñó÷àñíîþ þðèäè÷íîþ ìîâîþ ìîæíà
íàçâàòè íåòÿæêèì çëî÷èíîì) íå ï³ääàâàòè ¿¿ êðèì³íàëüí³é â³äïîâ³äàëüíîñò³, à
îáìåæèòèñÿ ïðèìóøåííÿì êðàä³ÿ ïîâåðíóòè ìàéíî ïîòåðï³ëîìó ÷è çä³éñíèòè
êîìïåíñàö³þ ³íøèì ÷èíîì [4, ñ. 177, 210].

Íàâåäåìî äåÿê³ ñòàòò³ (àðòèêóëè) ç Ñóäåáíèêà Êàçèìèðà 1468 ð.: “14. À õòî
âïåðøå âêðàäå, à äîòè íå êðàâ, òî çà ïåðøó êðàä³æêó éîãî íå êàðàòè, ÿêùî (âêðà-
äåíå) áóäå êîøòóâàòè ìåíøå ïîëòèíè, ÿêùî âêðàâ õàòí³ ðå÷³, òî õàòí³ìè ðå÷àìè
³ øòðàô çàïëàòèòè, à ÿêùî âàðò³ñòü âêðàäåíîãî áóäå á³ëüøå ïîëòèíè, òî õî÷à á ³
âïåðøå âêðàâ, éîãî òðåáà ïîâ³ñèòè” [5, ñ. 53–54]. Òàêèì ÷èíîì, ðîçì³ð íàíåñåíî¿
øêîäè ñóòòºâî âïëèâàâ íà âèä òà ì³ðó ïîêàðàííÿ, à ñàìå â³äñóòí³ñòü ïîêàðàííÿ
ó ðàç³ â÷èíåííÿ âïåðøå íåòÿæêîãî çëî÷èíó, ùî îçíà÷àëî íà òîé ÷àñ âèð³øåííÿ
ïèòàííÿ ùîäî çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³.

Ñóäåáíèê 1497 ð. òà Ñóäåáíèê 1550 ð. ì³ñòèëè êîíêðåòí³ ïðèïèñè ïðî çâ³ëü-
íåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà óìîâè ïðèìèðåííÿ îáâèíóâà÷åíîãî ç
ïîòåðï³ëèì, ÿê³ ïîð³âíþþòü ³ç ñó÷àñíîþ íîðìîþ ùîäî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ç ïåðåäà÷åþ íà ïîðóêè.

Þðèäè÷í³ ³íñòèòóö³¿ XVIII ñòîë³òòÿ õàðàêòåðèçóþòüñÿ òèì, ùî íà òåðèòîð³¿
Óêðà¿íè ä³ÿëè âñ³ ðàí³øå ïðèéíÿò³ çàêîíîäàâ÷³ àêòè, ïî÷èíàþ÷è ³ç “Ñîáîðíîãî
Óëîæåíèÿ” 1649 ð., ó ÿêîìó áóëî ïîì³ùåíî ïðèïèñ ïðî ïîìèëóâàííÿ, ÿêå
ãàðàíòóâàëîñÿ äâîðÿíàì ùî â÷èíèëè äåðæàâíó çðàäó é ïåðåõîâóâàëèñÿ çà êîðäîíîì,
çà óìîâè äîáðîâ³ëüíîãî ïîâåðíåííÿ ¿õ ó êðà¿íó (âëàñíå, öå ïîìèëóâàííÿ áëèçüêå
øâèäøå äî ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³,
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îñê³ëüêè ä³ÿ íîðìè ðîçïîâñþäæóâàëàñÿ íà îáìåæåíå êîëî îñ³á, ÿê³ â÷èíèëè
ëèøå ïåâí³ çëî÷èíè, ïîâ’ÿçàí³ ç äåðæàâíîþ çðàäîþ). Öåé êîäåêñ òàêîæ ðåãóëþâàâ
ïðèìèðåííÿ ñòîð³í äî ñóäó àáî äî âèíåñåííÿ âèðîêó [6].

²ñòîðè÷í³ âèòîêè ³íñòèòóòó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
âáà÷àþòüñÿ ³ â çàêîíîäàâñòâ³ Ïåòðà ² (Ñòàòóòè â³éñüêîâèé 1716 ð. òà ìîðñüêèé
1720 p., Àðòèêóë â³éñüêîâèé 1715 p.). Äîçâîëÿëîñÿ çâ³ëüíÿòè â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ â ðàç³ â÷èíåííÿ íåòÿæêèõ çëî÷èí³â ïðîòè îñîáè (ïîáî¿, îáðàçè)
³ç çàì³íîþ ¿¿ çàõîäàìè ãðîìàäñüêî-âèõîâíîãî âïëèâó: ïðèìóøóâàííÿì ïóáë³÷íî
âèáà÷èòèñÿ (“ïðîùåííÿ ïðîñèòè”). Îñîáà, ùî â³äìîâëÿëàñÿ â³ä öüîãî, ï³äëÿãàëà
ïîêàðàííþ [7].

Ó “Ïðàâàõ, çà ÿêèìè ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä” 1743 ðîêó (ïîâíà
íàçâà â îðèã³íàë³: “Ïðàâà, ïî êîòîðûì ñóäèòñÿ ìàëîðîññèéñêèé íàðîä, Âûñî÷àéøèì
âñåïðåñâåòëåéøèÿ, äåðæàâíåéøèÿ Âåëèêèÿ Ãîñóäàðûíè Èìïåðàòðèöû Åëèñàâåò
Ïåòðîâíû, Ñàìîäåðæèöû Âñåðîññèéñêèÿ, Åå èìïåðàòîðñêîãî ñâÿùåííåéøåãî
Âåëè÷åñòâà ïîâåëåíèåì, èç òðåõ êíèã, à èìåííî: Ñòàòóòà Ëèòîâñêîãî, Çåðöàëà
Ñàêñîíñêîãî è ïðèëîæåííûõ ïðè òîì äâóõ ïðàâ, òàêîæäå èç êíèãè Ïîðÿäêà, ïî
ïåðåâîäå èç ïîëüñêîãî è ëàòèíñêîãî ÿçûêîâ íà ðîññèéñêèé äèàëåêò â åäèíó êíèãó
ñâåäåííûå, â ãðàäå Ãëóõîâå, ëåòà îò ðîæäåñòâà Õðèñòîâà 1743 ãîäà”) – ïàì’ÿòö³,
ÿêà ñòîñóºòüñÿ ñêëàäíîãî ïåð³îäó áîðîòüáè Ãåòüìàíùèíè çà àâòîíîì³þ,
çàäåêëàðîâàíà ìîæëèâ³ñòü æèòè çà ñâî¿ìè ïðàâàìè ³ âîëüíîñòÿìè, ñåðåä ÿêèõ
òàêîæ çóñòð³÷àëèñü âèïàäêè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ é
ïîêàðàííÿ. Çîêðåìà, â íèõ ì³ñòèâñÿ ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ÷ëåíà çëî÷èííî¿ ãðóïè, ÿêùî òîé ðîçêàÿâñÿ ³ äîáðîâ³ëüíî
ïîâ³äîìèâ ïðî ñâî¿õ ñï³âó÷àñíèê³â îðãàíàì âëàäè. Ó ñüîìîìó ðîçä³ë³ “Ïðàâ”
ì³ñòèëèñü íîðìè, ÿêèìè ïåðåäáà÷àëîñÿ çàêðèòòÿ ñïðàâè ïðè ïðèìèðåíí³ ñòîð³í
(ç äîïîìîãîþ îáðàíèõ äëÿ öüîãî îñ³á, àáî ïðè äîñÿãíåíí³ îáîï³ëüíî¿ óãîäè ì³æ
ïîòåðï³ëèì ³ âèííèì). Îäíàê çãàäàí³ íîðìè íå íàëåæàëè äî ï³äñòàâ çâ³ëüíåííÿ
â³ä â³äïîâ³äàëüíîñò³ çà ïðèìèðåííÿì, äî òîãî æ çàáîðîíÿëîñÿ ìèðèòèñÿ àáî áóòè
ïîñåðåäíèêîì, ÿêùî ïîêàðàííÿ çà çëî÷èí ïåðåäáà÷àëîñÿ ó âèãëÿä³ ñìåðòíî¿ êàðè,
à òàêîæ ó ñïðàâàõ ïðî óìèñíå âáèâñòâî [8].

Â “Óëîæåíèè î íàêàçàíèÿõ óãîëîâíûõ è èñïðàâèòåëüíûõ” 1845 ð. (äàë³ –
Óëîæåííÿ), ÿê ³ ó Ïðàâàõ, çáåð³ãàëèñÿ ï³äñòàâè ïðèïèíåííÿ êðèì³íàëüíîãî
ïåðåñë³äóâàííÿ ó çâ’ÿçêó ³ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì, à òàêîæ ó çâ’ÿçêó
³ç ïåðåá³ãîì ñòðîê³â äàâíîñò³. Äèôåðåíö³þâàííÿ ñòðîê³â äàâíîñò³ â³äáóâàëîñü
çàëåæíî â³ä òîãî, ÿêèé âèä ïîêàðàííÿ ì³ã áóòè ïðèçíà÷åíèé çà â÷èíåíèé çëî÷èí
(íàïðèêëàä, 10 ðîê³â – ÿêùî çà çëî÷èí ïåðåäáà÷åíå êðèì³íàëüíå ïîêàðàííÿ,
8 ðîê³â – ÿêùî áóëî ïåðåäáà÷åíî âèïðàâíå àðåøòàíòñüêå â³ää³ëåííÿ òîùî). Ó
ðàç³ â÷èíåííÿ êðèì³íàëüíî-ïðèâàòíèõ äåë³êò³â (òîáòî ó ñïðàâàõ, ÿê³ ìîãëè ïîðóøó-
âàòèñÿ íå ³íàêøå ÿê çà ñêàðãîþ ïîòåðï³ëî¿ ïðèâàòíî¿ îñîáè) âèííîìó íàäàâàëàñÿ
ìîæëèâ³ñòü äîñÿãòè ìèðó ç ïîòåðï³ëèì íàâ³òü ï³ñëÿ âèíåñåííÿ ñóäîì âèðîêó, ùî
òÿãëî éîãî ñêàñóâàííÿ [9, ñ. 206].

Ïðèïóùåííÿ, ùî íîðìè ïðî ïðèìèðåííÿ é äàâí³ñòü ïåðåäáà÷àëè ñàìå
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ï³äòâåðäæóºòüñÿ çâåðíåííÿì äî
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“Ñòàòóòó ïðî ïîêàðàííÿ 1864 p.”, ÿêèé ì³ñòèâ 13 ãëàâ, ïåðøà ðîçêðèâàëà çàãàëüí³
ïîëîæåííÿ (ïîðÿäîê çàì³íè ïîêàðàííÿ; îáñòàâèíè, ÿê³ ïîì’ÿêøóþòü òà îáòÿæóþòü
â³äïîâ³äàëüí³ñòü òîùî). Ñòàòóò 1864 ð. º ïåðøèì íîðìàòèâíî-ïðàâîâèì àêòîì, â
ÿêîìó çóñòð³÷àºòüñÿ ñëîâîñïîëó÷åííÿ “çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³”: “Ïðè-
ìèðåííÿ... çâ³ëüíÿº âèííîãî â³ä îñîáèñòî¿ â³äïîâ³äàëüíîñò³”, “ çàçíà÷åíî ó ñò. 20
Ñòàòóòó 1864 ðîêó. Òàêîæ ïåðåäáà÷àëèñÿ âèïàäêè, â ÿêèõ äîïóñêàëîñÿ ïðèïèíåííÿ
ïåðåñë³äóâàííÿ îáâèíóâà÷åíîãî ³ çâ³ëüíåííÿ éîãî â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíî-
ñò³. Ï³äñòàâîþ äëÿ òàêîãî çâ³ëüíåííÿ â³äïîâ³äíî äî ïîëîæåíü Ñòàòóòó 1864 ð.
áóëî ïðèìèðåííÿ ç ïîòåðï³ëèì ó ñïðàâàõ ïðî äåÿê³ ïîñÿãàííÿ (çîêðåìà, êðàä³æêè,
øàõðàéñòâà ³ ïðèâëàñíåííÿ ÷óæîãî ìàéíà, â÷èíåí³ ì³æ ðîäè÷àìè). Ñïðàâè ïðî
ë³ñîâ³ ïðàâîïîðóøåííÿ äîçâîëÿëîñÿ ïðèïèíÿòè çà çãîäîþ âëàñíèêà ë³ñó àáî éîãî
ïðåäñòàâíèêà, ÿêùî ïîðóøíèê âèïëà÷óâàâ íàëåæíå ñòÿãíåííÿ (ñò. 20-1 öüîãî
Ñòàòóòó) [10, ñ. 57].

Çà Óãîëîâíèì óëîæåííÿì 1903 ð. ïåðåäáà÷àëîñü ³ìïåðàòèâíå çâ³ëüíåííÿ â³ä
â³äïîâ³äàëüíîñò³ ñï³âó÷àñíèêà, ÿêèé, â³äìîâèâøèñü â³ä ó÷àñò³ ó çëî÷èí³, âæèâàâ
ñâîº÷àñíî âñ³õ çàëåæíèõ â³ä íüîãî çàõîä³â äëÿ éîãî â³äâåðíåííÿ, â ðàç³ â÷èíåííÿ
ìàëîçíà÷íîãî çëî÷èíó ïðè âèçíàíí³ ñâîº¿ ïðîâèíè, â³äøêîäóâàíí³ çáèòê³â, à òà-
êîæ ñïëàò³ øòðàôó [11, ñ. 18]. Ó äîñë³äæóâàíèé ïåð³îä íàïðèê³íö³ Õ²Õ – íà ïî-
÷àòêó ÕÕ ñò. ïðèìèðåííÿ ÷³òêî íå ³äåíòèô³êóâàëè ÿê ï³äñòàâó äëÿ çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, àëå çãîäîì ïðèìèðåííÿ ïî÷àëî ðîçãëÿäàòèñÿ ÿê
ï³äñòàâà çâ³ëüíåííÿ â³ä ïîêàðàííÿ äëÿ ïåâíîãî êîëà ñïðàâ, ÿê³ ìîãëè áóòè ïðè-
ïèíåíèìè çà óìîâè ïðèìèðåííÿ ñòîð³í.

Óíàñë³äîê ïîä³é 1917 ð. ñòàðèé äåðæàâíèé àïàðàò áóëî çëàìàíî. Ó ñâî¿é
ìîíîãðàô³¿ Æ.Â. Ìàíäðèíè÷åíêî ö³ëêîì ñëóøíî çàçíà÷àº, ùî çàêîíîäàâñòâî,
ÿêå ñôîðìóâàëîñÿ ï³ñëÿ Æîâòíåâî¿ ðåâîëþö³¿ 1917 ð., â³äîáðàæàëî îñîáëèâîñò³
ïåð³îäó, ùî ïåðåæèâàëà êðà¿íà (êëàñîâà áîðîòüáà, íåîáõ³äí³ñòü çàõèñòó ðåâîëþ-
ö³éíèõ çäîáóòê³â, áàãàòîóêëàäí³ñòü åêîíîì³êè) òà ïîë³òè÷í³ é êðèì³íàëüíî-ïðàâîâ³
ïîãëÿäè, ùî ïàíóâàëè â òîé ÷àñ. Óïðîäîâæ òðèâàëîãî ÷àñó, âåñü ïåð³îä ç ìîìåíòó
ïðèéíÿòòÿ ÊÊ ÓÐÑÐ 1960 ð. òà äî âòðàòè éîãî ÷èííîñò³ 1 âåðåñíÿ 2001 ðîêó,
íîðìè ïðî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì
âèííîãî ç ïîòåðï³ëèì íå áóëè çàêîíîäàâ÷î çàêð³ïëåí³. Éøëîñÿ ëèøå ïðî ïðèìè-
ðåííÿ ÿê ï³äñòàâó ïðèïèíåííÿ êðèì³íàëüíî¿ ñïðàâè ïðèâàòíîãî îáâèíóâà÷åííÿ [12,
ñ. 69]. Òàêèì ÷èíîì, ó ðàäÿíñüêèé ïåð³îä ³ âïðîäîâæ ïåðøîãî äåñÿòèë³òòÿ
íåçàëåæíîñò³ Óêðà¿íè ïðèìèðåííÿ ç ïîòåðï³ëèì ÿê ï³äñòàâà çàêðèòòÿ êðèì³íàëüíî¿
ñïðàâè ïåðåäáà÷àëîñÿ ò³ëüêè Êðèì³íàëüíî-ïðîöåñóàëüíèì êîäåêñîì (1922, 1927,
1960 ð.) ñòîñîâíî ñïðàâ ïðèâàòíîãî îáâèíóâà÷åííÿ. Óçàãàë³ êðèì³íàëüíî-ïðàâîâå
çàêîíîäàâñòâî òîãî ÷àñó áóëî ïîáóäîâàíî íà ³äåÿõ ïðèìóñó, êîëè ÷àñò³øå çàñòîñî-
âóâàëèñÿ ðåïðåñ³¿, í³æ ïîì’ÿêøåííÿ ïîêàðàííÿ, íå êàæó÷è âæå ïðî çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Ï³ñëÿ ïðèéíÿòòÿ íîâîãî ÊÊ Óêðà¿íè ó 2001 ð. ñèòóàö³ÿ çì³íèëàñÿ, çàïðîâàä-
æåíî ìàòåð³àëüíî-ïðàâîâó ï³äñòàâó çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
ó çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì. Îêðåìî ïåðåäáà÷åíî ðîçä³ëè IX
“Çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³” òà XII “Çâ³ëüíåííÿ â³ä ïîêàðàííÿ
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³ éîãî â³äáóâàííÿ”. Âêëþ÷åííÿ ñòàòò³ 46 äî ÊÊ Óêðà¿íè 2001 ð. îçíà÷àëî ðîçøèðåííÿ
äèñïîçèòèâíèõ çàñàä ó êðèì³íàëüíîìó ïðàâ³, çàñâ³ä÷èëî øàíîáëèâå ñòàâëåííÿ
äåðæàâè äî ³íòåðåñ³â ïîòåðï³ëîãî, âèõîäèëî ³ç íåäîö³ëüíîñò³ çâåðíåííÿ äî çàõîä³â
êðèì³íàëüíî-ïðàâîâî¿ ðåïðåñ³¿ â ñèòóàö³ÿõ, êîëè â³äíîâëåííÿ ñîö³àëüíî¿ ñïðàâåä-
ëèâîñò³ ìîæëèâå øëÿõîì ïðèìèðåííÿ âèíóâàòîãî â çëî÷èí³ ç ïîòåðï³ëèì. Ïåðåä-
áà÷åíå ñò. 46 ÊÊ Óêðà¿íè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ äîçâîëÿº
ïîòåðï³ëîìó á³ëüø îïåðàòèâíî îòðèìàòè íàëåæíó êîìïåíñàö³þ çàïîä³ÿíî¿ éîìó
øêîäè, îñîá³, ÿêà â÷èíèëà çëî÷èí, “ óíèêíóòè êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, à
äåðæàâ³ “ çåêîíîìèòè ðåñóðñè äëÿ áîðîòüáè ç³ çëî÷èíí³ñòþ. Çàãàëîì ïîëîæåííÿ
ñòàòò³ 46 ÊÊ Óêðà¿íè ïåðåäáà÷àëè, ùî îñîáà, ÿêà âïåðøå â÷èíèëà çëî÷èí íåâåëèêî¿
òÿæêîñò³, ìîæå áóòè çâ³ëüíåíà â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ÿêùî âîíà
ïðèìèðèëàñÿ ç ïîòåðï³ëèì òà â³äøêîäóâàëà çàâäàí³ íåþ çáèòêè àáî óñóíóëà
çàïîä³ÿíó øêîäó. Çãîäîì Çàêîíîì Óêðà¿íè ¹ 270-V² â³ä 15.04.2008 “Ïðî âíåñåííÿ
çì³í äî Êðèì³íàëüíîãî òà Êðèì³íàëüíî-ïðîöåñóàëüíîãî êîäåêñ³â Óêðà¿íè ùîäî
ãóìàí³çàö³¿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³” [13] âïðîâàäæåíà ìîæëèâ³ñòü çâ³ëü-
íåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì ³ ùîäî íåîáå-
ðåæíèõ çëî÷èí³â ñåðåäíüî¿ òÿæêîñò³.

Çã³äíî ³ç Çàêîíîì Óêðà¿íè â³ä 14.10.2014 ¹ 1698-VII “Ïðî Íàö³îíàëüíå
àíòèêîðóïö³éíå áþðî Óêðà¿íè” [14] ó 2015 ðîö³ çì³íåíî ïåðåë³ê çëî÷èí³â íåâåëèêî¿
òà ñåðåäíüî¿ òÿæêîñò³, çà ÿê³ ïåðåäáà÷àëîñü çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³ä-
ïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì, çîêðåìà, çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì
íå ìîæå áóòè ï³äñòàâîþ äëÿ çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
êîðóïö³éí³ çëî÷èíè.

Çàêîíîì Óêðà¿íè â³ä 20.12.2019 ¹ 321-IX “Ïðî âíåñåííÿ çì³í äî äåÿêèõ
çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ñïðîùåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ îêðåìèõ
êàòåãîð³é êðèì³íàëüíèõ ïðàâîïîðóøåíü” [15], ÿêèé íàáðàâ ÷èííîñò³ 01.07.2020,
çàïðîâàäæåíî çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåí-
íÿì âèííîãî ç ïîòåðï³ëèì çà êðèì³íàëüíèé ïðîñòóïîê àáî íåîáåðåæíèé íåòÿæêèé
çëî÷èí, êð³ì êîðóïö³éíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü.

Ó 2021 ð. Çàêîíîì Óêðà¿íè â³ä 16.02.2021 ¹ 1231-IX “Ïðî âíåñåííÿ çì³í äî
äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî ïîñèëåííÿ â³äïîâ³äàëüíîñò³ çà îêðåì³
ïðàâîïîðóøåííÿ ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó” [16] ç ìåòîþ ïîñèëåííÿ
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ Ïðàâèë äîðîæíüîãî ðóõó äî ñòàòò³ 46 ÊÊ Óêðà¿íè
âíåñåíî çì³íè, ï³ñëÿ ñë³â “êð³ì êîðóïö³éíèõ êðèì³íàëüíèõ ïðàâîïîðóøåíü” äîïîâ-
íåíî ñëîâàìè “ïîðóøåíü ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàí-
ñïîðòó îñîáàìè, ÿê³ êåðóâàëè òðàíñïîðòíèìè çàñîáàìè ó ñòàí³ àëêîãîëüíîãî, íàð-
êîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ àáî ïåðåáóâàëè ï³ä âïëèâîì ë³êàðñüêèõ ïðåïàðàò³â,
ùî çíèæóþòü óâàãó òà øâèäê³ñòü ðåàêö³¿”. Òàê³ çì³íè ìàþòü ñïðèÿòè çàïîá³ãàííþ
â÷èíåííþ ïðàâîïîðóøåíü ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó, á³ëüø ñòðèìàí³é ³
âèâàæåí³é ïîâåä³íö³ âîä³¿â íà äîðîãàõ ³, ÿê íàñë³äîê, çìåíøåííþ ê³ëüêîñò³ ÄÒÏ,
îñîáëèâî ÄÒÏ, ó÷èíåíèõ îñîáàìè, ÿê³ êåðóâàëè òðàíñïîðòíèìè çàñîáàìè ó ñòàí³
àëêîãîëüíîãî ñï’ÿí³ííÿ àáî ó ñòàí³, âèêëèêàíîìó âæèâàííÿì íàðêîòè÷íèõ ÷è
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³íøèõ îäóðìàíþþ÷èõ çàñîá³â, à òàêîæ ï³äâèùåííþ ð³âíÿ ïðàâîâî¿ êóëüòóðè,
çì³öíåííþ çàêîííîñò³ òà âèõîâàííþ îñ³á, ÿê³ êåðóþòü òðàíñïîðòíèìè çàñîáàìè,
ïàñàæèð³â ó äóñ³ òî÷íîãî ³ íåóõèëüíîãî äîäåðæàííÿ âèìîã ÷èííîãî çàêîíîäàâñòâà.

Â³äïîâ³äíî, íå ìîæå áóòè çâ³ëüíåíà â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó
çâ’ÿçêó ç ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì (ñò. 46 ÊÊ Óêðà¿íè) îñîáà, ÿêà ïî-
ðóøèëà ïðàâèëà áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàíñïîðòó, êåðóâàëà
òðàíñïîðòíèìè çàñîáàìè ó ñòàí³ àëêîãîëüíîãî, íàðêîòè÷íîãî ÷è ³íøîãî ñï’ÿí³ííÿ
àáî ïåðåáóâàëè ï³ä âïëèâîì ë³êàðñüêèõ ïðåïàðàò³â, ùî çíèæóþòü óâàãó òà øâèäê³ñòü
ðåàêö³¿,

Îòæå, ìîæåìî âïåâíåíî ñòâåðäæóâàòè, ùî ³íñòèòóò çâ³ëüíåííÿ â³ä êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿ âèííîãî ç ïîòåðï³ëèì ìàº äàâ-
íþ ³ñòîð³þ. Íà îñíîâ³ ïðîàíàë³çîâàíèõ çàêîíîäàâ÷èõ äæåðåë òà íàóêîâèõ ïðàöü
ìîæíà âèîêðåìèòè íàøó ïåð³îäèçàö³þ ñòàíîâëåííÿ çàçíà÷åíîãî âèùå ³íñòèòóòó:

– 1 ïåð³îä – Êè¿âñüêî¿ Ðóñ³ (IX—XIII ñò.) (â ïèñüìîâîìó íîðìàòèâíî-
ïðàâîâîìó àêò³ – Ðóñüê³é Ïðàâä³ âïåðøå ââåäåíî ïîëîæåííÿ, ÿêèìè íàäàâàëîñü
âèííîìó ïðàâî âèêóïó òà â³äøêîäóâàííÿ çáèòê³â çàäëÿ óíèêíåííÿ êðèì³íàëüíî-
ïðàâîâèõ íàñë³äê³â, ùî ãàðàíòóâàëî ñòâîðåííÿ çàãàëüíî¿ áåçïåêè òà ñòàá³ëüíîñò³
äåðæàâè çàâäÿêè îáìåæåííÿì ó ôóíêö³îíóâàíí³ æîðñòîêîãî ³íñòèòóòó êðîâíî¿
ïîìñòè, ùî ïåâíîþ ì³ðîþ ³íòåðïðåòóºòüñÿ ÿê ñó÷àñíà ïðàâîâà ï³äñòàâà çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç ïðèìèðåííÿ âèííîãî ç ïîòåðï³ëèì);

– 2 ïåð³îä – Ãàëèöüêî-Âîëèíñüêîãî êíÿç³âñòâà (íàïðèê³íö³ XIV – ó ïåðø³é
ïîëîâèí³ XVII ñò.) (àðòèêóëè ç Ñóäåáíèêà Êàçèìèðà 1468 ð.: “14. À õòî âïåðøå
âêðàäå, à äîòè íå êðàâ, òî çà ïåðøó êðàä³æêó éîãî íå êàðàòè, ÿêùî (âêðàäåíå)
áóäå êîøòóâàòè ìåíøå ïîëòèíè…” – çâ³ëüíÿëè â³ä ïîêàðàííÿ â ðàç³ â÷èíåííÿ
âïåðøå íåòÿæêîãî çëî÷èíó, ùî îçíà÷àëî íà òîé ÷àñ âèð³øåííÿ ïèòàííÿ ùîäî
çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³);

– 3 ïåð³îä – öàðñüêèé ïåð³îä (XVIII – ïî÷àòîê ÕÕ ñò.) õàðàêòåðèçóºòüñÿ
òèì, ùî äîçâîëÿëîñÿ çâ³ëüíÿòè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â ðàç³ â÷èíåííÿ
íåòÿæêèõ çëî÷èí³â ïðîòè îñîáè (ïîáî¿, îáðàçè) ³ç çàì³íîþ ¿¿ çàõîäàìè ãðîìàäñüêî-
âèõîâíîãî âïëèâó: ïðèìóøóâàííÿì ïóáë³÷íî âèáà÷èòèñÿ (“ïðîùåííÿ ïðîñèòè”);

– 4 ïåð³îä – ðàäÿíñüêî¿ âëàäè òà ñòàíîâëåííÿ íåçàëåæíîñò³ Óêðà¿íè
(1917 ð. – äî âòðàòè ÷èííîñò³ 1 âåðåñíÿ 2001 ð. ÊÊ ÓÐÑÐ 1960 ð.) – íîðìè ïðî
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ïðèìèðåííÿì âèííîãî ç
ïîòåðï³ëèì íå áóëè çàêîíîäàâ÷î çàêð³ïëåí³;

– 5 ïåð³îä – ñó÷àñíà Óêðà¿íà (2001 ð. – äîòåïåð) – ïðèéíÿòòÿ ÊÊ Óêðà¿íè
òà çàïðîâàäæåííÿ âàæëèâîãî åëåìåíòà, ÿêèé ì³ñòèòü ìàòåð³àëüíî-ïðàâîâ³ òà
ïðîöåñóàëüíî-ïðàâîâ³ íàñë³äêè, íàïðèêëàä: âðàõóâàííÿ îáñòàâèíè, ùî ïîì’ÿêøóº
ïîêàðàííÿ, ÷è çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÿê ìàòåð³àëüíî-
ïðàâîâî¿ ï³äñòàâè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç
ïðèìèðåííÿì âèííîãî ç ïîòåðï³ëèì (ñò. 46 ÊÊ Óêðà¿íè).
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ESTABLISHMENT AND DEVELOPMENT OF THE INSTITUTION OF RE-
LEASE FROM CRIMINAL LIABILITY IN CONNECTION WITH RECON-

CILIATION OF THE PERPETRATOR WITH THE VICTIM

Research paper considers the development of criminal law on the establishment
of the institution of exemption from criminal liability in connection with the recon-
ciliation of the perpetrator with the victim. For the purpose of substantiated knowl-
edge the bases of occurrence of this legal phenomenon are found out, tendencies and
laws of its development are established, the degree of social conditionality is esti-
mated, comparative features in a modern condition with features inherent in the
previous periods of the existence of an institution of release from criminal liability in
connection with reconciliation of the perpetrator with the victim. It is stipulated that
the institution of exemption from criminal liability in connection with the reconcili-
ation of the perpetrator with the victim has a long history. On the basis of the
analyzed legislative sources and scientific works the periodization of formation of the
above-stated institution is offered: – 1 period of Kievan Rus (IX–XIII centuries) (in
the written normative-legal document Ruska Pravda, for the first time introduced
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provisions which gave the guilty the right of redemption and compensation for an
avoidance of criminal consequences, which guaranteed the creation of general security
and stability of the state due to restrictions in the functioning of the cruel institution
of blood revenge, which to some extent is interpreted to the modern legal basis for an
exemption from criminal liability in connection with the reconciliation of the perpe-
trator with the victim; – 2nd period – Galicia-Volyn principality (late XIV – the
first half of the XVII century) (Articles from the Sudebnik of Casimir in 1468: “14.
And who steals for the first time, and has not stolen, then for the first theft he is not
punished, if (stolen) will cost less than half a half… stipulated to be released from
punishment in case of committing a minor crime for the first time, which meant at
that time to resolve the issue of release from liability); – 3rd period – the tsarist
period (XVIII–early twentieth century) is characterized by the fact that it was
allowed to release from criminal liability in case of committing minor crimes against
a person (beatings, insults) with the replacement of its measures of public educational
influence: forcing public apology (“Ask for forgiveness”); – 4th period – Soviet power
and the independence of Ukraine (1917 – before the expiration of September 1, 2001
of the Criminal Code of the USSR in 1960) rules on exemption from criminal
liability in connection with the reconciliation of the perpetrator with the victim did
not find legislative enshrinement; – period 5 – modern Ukraine (2001– present) – an
adoption of the Criminal Code of Ukraine and introduction of an important element
that contains substantive and procedural consequences, – from consideration as a
mitigating circumstance to release from criminal liability as a material and legal basis
for release from criminal liability in connection with the reconciliation of the perpe-
trator with the victim (Article 46 of the Criminal Code of Ukraine).

Keywords: release from criminal liability; reconciliation of the perpetrator with
the victim; release from punishment; reconciliation agreement; criminal liability.
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