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Ñòàòòÿ ïðèñâÿ÷åíà îãëÿäó ì³æíàðîäíèõ òà ºâðîïåéñüêèõ ñòàíäàðò³â ó
ñôåð³ ôóíêö³îíóâàííÿ ñóäîâî¿ ñèñòåìè òà ñóäîóñòðîþ, ðîçêðèòòþ ñòàíó ¿õ
çàñòîñóâàííÿ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ Óêðà¿í³, çâàæàþ÷è íà ïðîãîëîøåíèé
âåêòîð ºâðî³íòåãðàö³¿ òà çîáîâ’ÿçàííÿ ³ìïëåìåíòóâàòè â íàö³îíàëüíå çàêîíîäàâ-
ñòâî ºâðîïåéñüê³ ñòàíäàðòè, ó òîìó ÷èñë³ é ó ñôåð³ ïðàâîñóääÿ. Íàãîëîøåíî, ùî
ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³ ïðàâîñóääÿ (ïðèíöèïè, ðåêîìåíäàö³¿, ïðàâèëà,
êðèòåð³¿) ì³ñòÿòüñÿ â ð³çíèõ äîêóìåíòàõ, ùî ìàþòü çàãàëüíîñâ³òîâèé ÷è ºâðî-
ïåéñüêèé ð³âåíü ³ ìîæóòü áóòè ÿê îáîâ’ÿçêîâèìè, òàê ³ ìàòè ðåêîìåíäàö³éíèé
õàðàêòåð.

Êëþ÷îâ³ ñëîâà: ì³æíàðîäí³ ïðèíöèïè, ºâðîïåéñüê³ ñòàíäàðòè, àäì³í³ñòðà-
òèâíå ñóäî÷èíñòâî, ïðàâîñóääÿ, àäì³í³ñòðàòèâíà þðèñäèêö³ÿ.

Äåìîêðàòè÷í³ ö³ííîñò³, â³äïîâ³äàëüí³ñòü äåðæàâè ïåðåä ãðîìàäÿíèíîì çà
ñâîþ ä³ÿëüí³ñòü, äîòðèìàííÿ ³ çàõèñò ïðàâ òà ñâîáîä ëþäèíè º ãîëîâíèì ïð³îðè-
òåòîì äëÿ Óêðà¿íè. Ç îãëÿäó íà ñó÷àñí³ âèêëèêè, ïðîäèêòîâàí³ ñóñï³ëüíèìè âè-
ìîãàìè, ðåôîðìàö³éí³ çì³íè ñóäîâî¿ ã³ëêè âëàäè, âïðîâàäæåííÿ ïîçèòèâíèõ
îïòèì³çàö³é çä³éñíåííÿ ñóäî÷èíñòâà â àäì³í³ñòðàòèâíèõ ñóäàõ ìàº âðàõîâóâàòè
ì³æíàðîäí³ òà ºâðîïåéñüê³ ñòàíäàðòè ó ñôåð³ ïðàâîñóääÿ. Ó çâ’ÿçêó ç öèì, íàãàëüíèì
ïîñòàº äîñë³äæåííÿ ñóäîâîãî çàõèñòó ïðàâ, ñâîáîä òà çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ
îñ³á, ïðàâ òà çàêîííèõ ³íòåðåñ³â þðèäè÷íèõ îñ³á, ïîðóøåíèõ ó ïóáë³÷íî-ïðàâîâèõ
â³äíîñèíàõ ç áîêó ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü íà ñó÷àñíîìó åòàï³, çâàæàþ÷è
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íà îñòàíí³ ñóñï³ëüíî-ïîë³òè÷í³ ³ çàêîíîäàâ÷³ çì³íè, òà âðàõóâàííÿ ºâðîïåéñüêèõ
³ ì³æíàðîäíèõ ñòàíäàðò³â ó ñôåð³ ïðàâîñóääÿ ï³ä ÷àñ çä³éñíåííÿ àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà â Óêðà¿í³.

Îêðåì³ àñïåêòè âêàçàíî¿ ïðîáëåìàòèêè áóëè ïðåäìåòîì äîñë³äæåííÿ íàó-
êîâö³â òà þðèñò³â-ïðàêòèê³â òàêèõ ÿê Á. Àâåð’ÿíîâ, Î. Àíòîíþê, Â. Áàáêîâà,
Â. Áðèíöåâ, Â. Âëàäèøåâñüêà, Â. Ãðèáàíîâ, À. Æóêîâñüêèé, Å. Êàòàºâà, Â. Êðè-
âåíêî, Î. Êîðîòóí, Ì. Êîçþáðà, Î. Êîë³ñíèê, ². Êîë³óøêî, Î. Êîíñòàíòèé, Ð. Êîð-
íóòà, Ð. Êóéá³äà, Â. Êóçüìåíêî, Î. Íå÷èòàéëî, Ñ. Îâåð÷óê, Þ. Ïåäüêî, Ä. Ïðèòèêà,
Í. Ñàêàðà, ². Ñàìñ³í, Í. Ñèçà, Ñ. Ñòåïàíîâà, Â. Ñòåôàíþê, À. Ñòðèæàê, Þ. Òîäèêà,
Â. Øêàðóïà, ². Øðóá òà ³íø³. Âîäíî÷àñ, íåçâàæàþ÷è íà øèðîêèé ñïåêòð äîñë³äæåíü,
ïðèñâÿ÷åíèõ ïðîáëåì³ çàñòîñóâàííÿ ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â ó ñôåð³
ïðàâîñóääÿ, íèçêà ïèòàíü çàëèøèëèñÿ ïîçà óâàãîþ äîñë³äíèê³â. Ó çâ’ÿçêó ç öèì,
çâàæàþ÷è íà ïðîâåäåííÿ åôåêòèâíî¿ ñóäîâî¿ ðåôîðìè, ñïðÿìîâàíî¿ íà âäî-
ñêîíàëåííÿ îðãàí³çàö³¿ ñóäîâîãî óïðàâë³ííÿ, éîãî äåìîêðàòèçàö³þ òà ðîçøèðåííÿ
ãàðàíòîâàíîãî Êîíñòèòóö³ºþ Óêðà¿íè ïðàâà íà ñóäîâèé çàõèñò ³ äîñòóï äî ïðà-
âîñóääÿ ó ñôåð³ â³äíîñèí ³ç ñóá’ºêòàìè âëàäíèõ ïîâíîâàæåíü, íåîáõ³äíî êîìïëåêñíî
ïðîàíàë³çóâàòè ñó÷àñíèé ñòàí âò³ëåííÿ ì³æíàðîäíèõ òà ºâðîïåéñüêèõ ñòàíäàðò³â
ñïðàâåäëèâîãî ïðàâîñóääÿ ó â³ò÷èçíÿíó íîðìàòèâíî-ïðàâîâó áàçó òà ¿õ çàñòîñóâàííÿ
ï³ä ÷àñ çä³éñíåííÿ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà â Óêðà¿í³ çàäëÿ ðåàë³çàö³¿
ïðàâà ô³çè÷íèõ òà þðèäè÷íèõ îñ³á íà êîìïåòåíòíèé òà ñïðàâåäëèâèé ñóä.

Ìåòîþ ñòàòò³ º îãëÿä îñíîâíèõ ì³æíàðîäíèõ òà ºâðîïåéñüêèõ ñòàíäàðò³â ó
ñôåð³ ôóíêö³îíóâàííÿ ñóäîâî¿ ñèñòåìè òà ñóäîóñòðîþ, ðîçêðèòòÿ ñòàíó ¿õ çàñòîñó-
âàííÿ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ Óêðà¿í³, çâàæàþ÷è íà ïðîãîëîøåíèé âåêòîð
ºâðî³íòåãðàö³¿ òà çîáîâ’ÿçàííÿ ³ìïëåìåíòóâàòè â íàö³îíàëüíå çàêîíîäàâñòâî ºâðî-
ïåéñüê³ ñòàíäàðòè, ó òîìó ÷èñë³ é ó ñôåð³ ïðàâîñóääÿ.

Ñòàòòåþ 55 Êîíñòèòóö³¿ Óêðà¿íè [1] çàêð³ïëåíî ïðàâî îñîáè íà ñóäîâèé
çàõèñò ïðàâ òà ñâîáîä. Éîãî ðåàë³çàö³ÿ íåìîæëèâà áåç âèçíà÷åííÿ íàëåæíîãî
ìåõàí³çìó îðãàí³çàö³¿ òà ä³ÿëüíîñò³ ñóäîâî¿ âëàäè ùîäî çàáåçïå÷åííÿ ïðàâ ³ çàêîííèõ
³íòåðåñ³â ó÷àñíèê³â ñóäîâîãî ïðîâàäæåííÿ, ó òîìó ÷èñë³ ùîäî ðîçãëÿäó àäì³í³ñò-
ðàòèâíèõ ñïðàâ.

Ì³æíàðîäí³ ñòàíäàðòè ì³ñòÿòüñÿ â ì³æíàðîäíèõ äîãîâîðàõ, ³íøèõ äæåðåëàõ
ì³æíàðîäíîãî ïðàâà, à òàêîæ ó ì³æíàðîäíèõ äîêóìåíòàõ, ïðèéíÿòèõ îêðåìèìè ì³æ-
íàðîäíèìè îðãàí³çàö³ÿìè, íåíàä³ëåíèõ îáîâ’ÿçêîâîþ þðèäè÷íîþ ñèëîþ. Íàðàç³
îô³ö³éíîãî âèçíà÷åííÿ ïîíÿòòÿ “ì³æíàðîäí³ ñòàíäàðòè” íåìàº. Ïðîâ³âøè àíàë³ç
íàóêîâèõ ï³äõîä³â ùîäî âèçíà÷åííÿ ïîíÿòòÿ “ñòàíäàðò” ó þðèäè÷í³é ë³òåðàòóð³, ï³ä-
òðèìàíî ïîçèö³þ òèõ ó÷åíèõ, ÿê³ ï³ä öèì ïîíÿòòÿì ðîçóì³þòü îçíàêè ïåâíîãî ÿâè-
ùà, âñòàíîâëåí³ êîìïåòåíòíèì îðãàíîì, çâè÷àºì àáî çà çàãàëüíîþ çãîäîþ ÿê ìîäåëü
òà/àáî ïðèíöèïè, âèðîáëåí³ ì³æíàðîäíèìè (ðåã³îíàëüíèìè) îðãàí³çàö³ÿìè, íîðìàòèâ-
íèé äîêóìåíò, çàñíîâàíèé íà êîíñåíñóñ³, ùî âñòàíîâëþº äëÿ çàãàëüíîãî ³ íåîäíîðàçîâîãî
âèêîðèñòàííÿ ïðàâèëà, íàñòàíîâè àáî õàðàêòåðèñòèêè ùîäî ä³ÿëüíîñò³ ÷è ¿¿ ðåçóëüòàò³â,
ç ìåòîþ äîñÿãíåííÿ îïòèìàëüíîãî ñòóïåíÿ óïîðÿäêîâàíîñò³ ó ïåâí³é ñôåð³.

Îñíîâîïîëîæí³ çàñàäè çä³éñíåííÿ ïðàâîñóääÿ, âèçíà÷åí³ ì³æíàðîäíèìè
ïðàâîâèìè àêòàìè, º ñòàíäàðòîì äëÿ óòâåðäæåííÿ ñïðàâåäëèâîãî ñóäó â Óêðà¿í³.
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Âîäíî÷àñ âàðòî ñêàçàòè, ùî êîæíà äåðæàâà ìîæå âñòàíîâëþâàòè â íàö³îíàëüíîìó
çàêîíîäàâñòâ³ âëàñí³ íîðìè ³ ïðèïèñè âèùîãî ð³âíÿ ãàðàíò³é çàõèñòó ïðàâ ³
ñâîáîä ëþäèíè.

Â. Âëàäèøåâñüêà, äàþ÷è âèçíà÷åííÿ ïîíÿòòÿ “ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³
ïðàâîñóääÿ ÿê çàãàëüíîâèçíàíèõ, óí³âåðñàëüíèõ ì³í³ìàëüíèõ âèìîã, ÿê³ óñòàíîâëåí³
òà âèçíàí³ ì³æíàðîäíîþ ñï³ëüíîòîþ (ïðèíöèïè, ðåêîìåíäàö³¿, ïðàâèëà, êðèòåð³¿,
ð³øåííÿ, âèñíîâêè) äëÿ åôåêòèâíîãî ôóíêö³îíóâàííÿ ÿê äåðæàâè â ö³ëîìó, òàê
³ ñóäîâî¿ âëàäè çîêðåìà” [2, ñ. 49], çâåðòàº óâàãó íà íàâåäåíó â ïðàâîâ³é äîêòðèí³
òðèð³âíåâó ñòðóêòóðó çàñòîñóâàííÿ ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â ó íàö³îíàëü-
íîìó çàêîíîäàâñòâ³, à ñàìå: 1) ñòàíäàðò ìàº áóòè çàô³êñîâàíèé ó íîðìàõ ì³æíàðîä-
íîãî ïðàâà, òà, â³äïîâ³äíî, ìàòè îáîâ’ÿçêîâèé ÷è ðåêîìåíäàö³éíèé õàðàêòåð; 2) ñòàí-
äàðò ìàº áóòè çàñòîñîâàíèé â þðèñäèêö³éíèõ íîðìàõ; 3) ñòàíäàðò ìàº áóòè ïîÿñíåíî
é âèçíàíî â íàóêîâèõ ïðàöÿõ ì³æíàðîäíîãî ïðàâà [2, ñ. 47, 48; 3, ñ. 257]. Òîáòî
ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³ ïðàâîñóääÿ ÿâëÿþòü ñîáîþ ñóêóïí³ñòü çàäåêëàðîâàíèõ
ó ì³æíàðîäíèõ äîêóìåíòàõ ïðàâèë, ïðèíöèï³â, êðèòåð³¿â, ðåêîìåíäàö³é, äîòðè-
ìàííÿ ÿêèõ º ñâ³òîâîþ ïðàêòèêîþ, ïðîòå äëÿ Óêðà¿íè âîíè ìîæóòü ìàòè ÿê îáî-
â’ÿçêîâèé, òàê ³ ðåêîìåíäàö³éíèé õàðàêòåð. Âîäíî÷àñ íå ìîæíà ãîâîðèòè, ùî
ðåêîìåíäàö³éíèé õàðàêòåð àêò³â ïðèìåíøóº ¿õ ðîëü, âîíè òàêîæ òëóìà÷àòü òà
ðîç’ÿñíþþòü ñòàíäàðòè, çàêð³ïëåí³ â îáîâ’ÿçêîâèõ ì³æíàðîäíèõ äîêóìåíòàõ, ùî
ïðèéìàþòüñÿ çà ðåçóëüòàòàìè çáîðó ³íôîðìàö³¿ òà âèâ÷åííÿ êîíêðåòíèõ ïèòàíü
ó ïðàâîâèõ ñèñòåìàõ ð³çíèõ êðà¿í, àêóìóëþþòü ¿õ äîñâ³ä ó òèõ ÷è ³íøèõ ñôåðàõ,
à òàêîæ ì³ñòÿòü âèñíîâêè, àíàë³ç îö³íþâàíèõ ïðîöåñ³â ³ ïðàêòè÷í³ ðåêîìåíäàö³¿
äî âïðîâàäæåííÿ òèõ ÷è ³íøèõ ïðèíöèï³â. Òàê³ äîêóìåíòè â ïðåàìáóëàõ, ÿê ïðà-
âèëî, ì³ñòÿòü âêàç³âêó ïðî òå, ùî âîíè ðåêîìåíäóþòüñÿ äî âèêîíàííÿ ³ âæèòòÿ
çàõîä³â íà íàö³îíàëüíîìó ð³âí³ ç óðàõóâàííÿì óìîâ òà òðàäèö³é êîæíî¿ êðà¿íè [4,
ñ. 11].

Äî ì³æíàðîäíèõ ñòàíäàðò³â ó ñôåð³ ñóäî÷èíñòâà íàëåæàòü ì³æíàðîäí³
äîêóìåíòè, ó ÿêèõ çàêð³ïëåí³ îñíîâîïîëîæí³ çàñàäè çä³éñíåííÿ ïðàâîñóääÿ, äî
íèõ ìîæíà â³äíåñòè òàê³: Çàãàëüíà äåêëàðàö³ÿ ïðàâ ëþäèíè [6], ñò. 10 ïåðåäáà÷åíî
ïðàâî íà ðîçãëÿä ñïðàâè ç äîäåðæàííÿì óñ³õ âèìîã ñïðàâåäëèâîñò³ íåçàëåæíèì
³ áåçñòîðîíí³ì ñóäîì; Ì³æíàðîäíèé ïàêò ïðî ãðîìàäÿíñüê³ ³ ïîë³òè÷í³ ïðàâà [7],
ï. 1 ñò. 14 çàêð³ïëþº ïðàâî íà ñïðàâåäëèâèé ³ ïóáë³÷íèé ðîçãëÿä ñïðàâè êîìïå-
òåíòíèì, íåçàëåæíèì ³ áåçñòîðîíí³ì ñóäîì, ñòâîðåíèì íà ï³äñòàâ³ çàêîíó; Îñíîâí³
ïðèíöèïè íåçàëåæíîñò³ ñóäîâèõ îðãàí³â (ñõâàëåí³ ðåçîëþö³ÿìè 40/32 òà 40/146
Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ â³ä 29.11.1985 òà 13.12.1985), ó ÿêèõ çàçíà÷àºòüñÿ, ùî
“ñóäîâ³ îðãàíè âèð³øóþòü ïåðåäàí³ ¿ì ñïðàâè áåçñòîðîííüî, íà îñíîâ³ ôàêò³â ³
â³äïîâ³äíî äî çàêîíó, áåç áóäü-ÿêèõ îáìåæåíü, íåïðàâîì³ðíîãî âïëèâó, ñïîíóêè,
òèñêó, ïîãðîç àáî âòðó÷àííÿ, ïðÿìîãî ÷è íåïðÿìîãî, ç áóäü-ÿêîãî áîêó ³ ç áóäü-
ÿêèõ áè òî íå áóëî ïðè÷èí” [4, ñ. 19]; Ðåêîìåíäàö³¿ ùîäî åôåêòèâíîãî âïðîâàä-
æåííÿ Îñíîâíèõ ïðèíöèï³â ùîäî íåçàëåæíîñò³ ñóäîâèõ îðãàí³â (ïðèéíÿò³
ðåçîëþö³ºþ Åêîíîì³÷íî¿ òà ñîö³àëüíî¿ Ðàäè ÎÎÍ 1989/60 òà ñõâàëåí³ ðåçîëþö³ºþ
Ãåíåðàëüíî¿ Àñàìáëå¿ ÎÎÍ 44/162 â³ä 15.12.1889), ó ÿêèõ íàãîëîøóºòüñÿ, ùî
“óñ³ äåðæàâè ìàþòü ïðèéíÿòè òà âïðîâàäèòè Îñíîâí³ ïðèíöèïè íåçàëåæíîñò³



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.1(51) Issue 1(51) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(51) 2021  http://naukaipravoohorona.com/

© Dolzhenkov Oleksandr, Pluhatar Tetiana, Lelet Serhii, 2021
DOI (Article): https: //doi.org/10.36486/np.2021.1(51)

82

ñóäîâèõ îðãàí³â â³äïîâ³äíî äî ïðàâèë êîíñòèòóö³éíîãî ïðîöåñó êðà¿íè òà âíóò-
ð³øíüî¿ ïðàêòèêè” [4, ñ. 25], Áàíãàëîðñüê³ ïðèíöèïè ïîâåä³íêè ñóää³â (Ãààãà,
26.11.2002), ñõâàëåí³ ðåçîëþö³ºþ Åêîíîì³÷íî¿ òà Ñîö³àëüíî¿ ðàäè ÎÎÍ 27.07.2006
òà ³íø³ ì³æíàðîäí³ àêòè, ÿê³ âèçíà÷àþòü îñíîâí³ ïðèíöèïè ³ ïðàâèëà çä³éñíåííÿ
ïðàâîñóääÿ.

Ñë³ä ïîãîäèòèñü ³ç ïîçèö³ºþ Â. Ïàñòåðíàêà, ùî ñòàíäàðòè àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà ìîæíà ðîçãëÿäàòè ÿê ñêëàäîâó ì³æíàðîäíèõ ñòàíäàðò³â ïðàâ ³ ñâîáîä
ëþäèíè, îñê³ëüêè âîíè ïðèçíà÷åí³ äëÿ çàáåçïå÷åííÿ òà ï³äâèùåííÿ åôåêòèâíîñò³
ñóäîâîãî çàõèñòó ïðàâ ³ ñâîáîä ï³ä ÷àñ âèð³øåííÿ ñïîð³â ³ç ñóá’ºêò³â ïóáë³÷íîãî
óïðàâë³ííÿ. Ñòàíäàðòè àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà º ñèñòåìîþ ïðàâîâèõ íîðì,
ïðàâîâèõ çâè÷à¿â ³ ïðèíöèï³â, ÿê³ âñòàíîâëþþòü îáîâ’ÿçêîâèé ð³âåíü ãàðàíò³é
ïðàâ ëþäèíè â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ òà ñïîñ³á ðåàë³çàö³¿ òàêèõ ïðàâ [5,
ñ. 107].

ßê ñëóøíî íàãîëîøóº Å. Êàòàºâà, êàòåãîð³ÿ “ºâðîïåéñüê³ ñòàíäàðòè ó ñôåð³
ñóäî÷èíñòâà” ó ñó÷àñí³é òåîð³¿ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà çàñòîñîâóþòüñÿ ÿê
óçàãàëüíåíà íàçâà ñèñòåìè çàêð³ïëåíèõ ó çàêîíîäàâñòâ³ ªÑ ïðàâîâèõ íîðì, ùî
âñòàíîâëþþòü ïðàâà îñîáè â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ òà ãàðàíòóþòü ¿õ
ðåàë³çàö³þ, à òàêîæ ñôîðìîâàíèõ íà ¿õ îñíîâ³ ïðàâîâèõ çâè÷à¿â [8, ñ. 14].

Çâàæàþ÷è íà òå, ùî ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³ ïðàâîñóääÿ ÿê ñêëàäîâà
ì³æíàðîäíèõ ñòàíäàðò³â ïðàâ ëþäèíè, ïîêëèêàí³ çàáåçïå÷èòè íàëåæíèé ð³âåíü òà
åôåêòèâí³ñòü ñóäîâîãî çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè ó ïóáë³÷íî-ïðàâîâèõ â³äíî-
ñèíàõ, ââàæàºìî îñíîâîïîëîæíèì ì³æíàðîäíèì àêòîì, ùî çàêð³ïëþº ñòàíäàðòè
ïðàâ ëþäèíè Êîíâåíö³þ ïðî çàõèñò ïðàâ ëþäèíè òà îñíîâíèõ ñâîáîä (äàë³ – Êîí-
âåíö³ÿ). Çàóâàæèìî, ùî îñîáëèâ³ñòþ Êîíâåíö³¿ º âñòàíîâëåííÿ ìåõàí³çìó
ì³æíàðîäíîãî êîíòðîëþ, íàéâàæëèâ³øèì åëåìåíòîì ÿêîãî º ä³ÿëüí³ñòü ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (äàë³ – ªÑÏË), ÿêèé ðîçãëÿäàº çàÿâè áóäü-ÿêèõ
îñ³á, íåóðÿäîâèõ îðãàí³çàö³é àáî ãðóï îñ³á ïðî ïîðóøåííÿ ïîëîæåíü Êîíâåíö³¿
àáî Ïðîòîêîë³â äî íå¿.

Âàðòî íàãîëîñèòè, ùî áóêâàëüíå òëóìà÷åííÿ ñò. 6 Êîíâåíö³¿ âèçíà÷àº çàñòî-
ñîâí³ñòü çàêð³ïëåíèõ íåþ ñòàíäàðò³â âèêëþ÷íî äî öèâ³ëüíîãî òà êðèì³íàëüíîãî
ñóäî÷èíñòâà, ïðîòå âèâ÷åííÿ ïðàêòèêè ªÑÏË ñâ³ä÷èòü ïðî ìîæëèâ³ñòü çàñòîñó-
âàííÿ ñò. 6 Êîíâåíö³¿ òàêîæ ³ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³. Çîêðåìà ªÑÏË,
ðîçãëÿäàþ÷è ñïðàâè ùîäî ïîðóøåííÿ ³íñòèòóö³îíàëüíèõ âèìîã ï. 1 ñò. 6 çãàäàíî¿
Êîíâåíö³¿, ó ñâî¿é ïðàêòèö³ ñôîðìóâàâ òàê çâàíå “ïðàâî íà ñóä”, ùî âêëþ÷àº
ðîçóì³ííÿ “íàëåæíèé ñóä”, òîáòî ñóä, ÿêèé óñòàíîâëåíèé â³äïîâ³äíî äî çàêîíó ³
ïîâèíåí çàäîâîëüíÿòè íèçêó âèìîã, ïåðåäáà÷åíèõ ó ï. 1 ñò. 6 Êîíâåíö³¿ òà
âèðîáëåíèõ ïðåöåäåíòíîþ ïðàêòèêîþ ªÑÏË, à ñàìå áóòè íåçàëåæíèì òà
áåçñòîðîíí³ì. Çì³ñò ïðàâà íà íåçàëåæíèé òà áåçñòîðîíí³é ñóä, ñòâîðåíèé íà ï³äñòàâ³
çàêîíó, ðîçêðèâàºòüñÿ â éîãî ð³øåííÿõ. Áåçóìîâíî, ïðè âèçíà÷åíí³ òîãî, ÷è ìîæå
ñóä ââàæàòèñÿ “íåçàëåæíèì”, ñë³ä óðàõîâóâàòè ñïîñ³á ïðèçíà÷åííÿ ÷ëåí³â ñóäó,
ñòðîê ïåðåáóâàííÿ íà ïîñàä³, ³ñíóâàííÿ ãàðàíò³é â³ä çîâí³øíüîãî âïëèâó òà íàÿâ-
í³ñòü ó ñóäó çîâí³øí³õ îçíàê íåçàëåæíîñò³ [9, ñ. 439–442]. Ùîäî âèìîãè “áåç-
ñòîðîííîñò³” ªÑÏË âèä³ëèâ äâà àñïåêòè. Ïî-ïåðøå, îðãàí, ÿêèé ðîçãëÿäàº ñïðàâó,
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ìàº áóòè áåçñòîðîíí³ì ñóá’ºêòèâíî, òîáòî æîäåí éîãî ÷ëåí íå ïîâèíåí ìàòè áóäü-
ÿêî¿ îñîáèñòî¿ çà³íòåðåñîâàíîñò³ àáî óïåðåäæåíîñò³. Ââàæàºòüñÿ, ùî ñóääÿ º
íåóïåðåäæåíèì, ÿêùî íåìàº äîêàç³â, ÿê³ á ñâ³ä÷èëè ïðî ïðîòèëåæíå. Ïî-äðóãå,
òàêèé îðãàí ìàº òàêîæ áóòè íåóïåðåäæåíèì ç îá’ºêòèâíîãî ïîãëÿäó, òîáòî â³í
ïîâèíåí íàäàòè äîñòàòí³ ãàðàíò³¿, ÿê³ á âèêëþ÷àëè áóäü-ÿê³ çàêîíí³ ñóìí³âè
ñòîñîâíî öüîãî [10, ñ. 281].

Óêðà¿íà, ðàòèô³êóâàâøè Êîíâåíö³þ òà âðåãóëþâàâøè íà çàêîíîäàâ÷îìó ð³âí³
ïðàêòèêó âèêîíàííÿ ð³øåíü ªÑÏË, ôàêòè÷íî íàáëèçèëàñü äî ñòâîðåííÿ îäíîð³äíî¿
ñóäîâî¿ ïðàêòèêè, óçãîäæåíî¿ ç ºâðîïåéñüêîþ ïðàâîâîþ ñèñòåìîþ. Êîíâåíö³ÿ òà
Ïðîòîêîëè äî íå¿, çã³äíî ç³ ñò. 9 Êîíñòèòóö³¿ Óêðà¿íè, º ÷àñòèíîþ íàö³îíàëüíîãî
çàêîíîäàâñòâà Óêðà¿íè ÿê ÷èííèé ì³æíàðîäíèé äîãîâ³ð, çãîäà íà îáîâ’ÿçêîâ³ñòü
ÿêîãî íàäàíà Âåðõîâíîþ Ðàäîþ Óêðà¿íè. Êîíâåíö³ÿ ³ ïðàêòèêà ªÑÏË â³äïîâ³äíî
äî Çàêîíó Óêðà¿íè “Ïðî âèêîíàííÿ ð³øåíü òà çàñòîñóâàííÿ ïðàêòèêè ªâðîïåéñüêîãî
Ñóäó ç ïðàâ ëþäèíè” º äæåðåëàìè ïðàâà, òîìó âîíè îáîâ’ÿçêîâî ìàþòü çàñòîñîâóâà-
òèñÿ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³.

Îêðåìó óâàãó ñë³ä ïðèä³ëèòè àêòàì Êîì³òåòó Ì³í³ñòð³â òà ³íøèõ îðãàí³â
Ðàäè ªâðîïè, ÿê³ òàêîæ âèñòóïàþòü ºâðîïåéñüêèìè ñòàíäàðòàìè ó ñôåð³ ñóäî-
÷èíñòâà. Ç îãëÿäó íà òå, ùî Óêðà¿íà ïðèºäíàëàñü äî Ðàäè ªâðîïè ó 1995 ðîö³, âî-
íà ìàº âðàõîâóâàòè ðåêîìåíäàö³¿ òàêèõ àêò³â ùîäî çàõèñòó ïðàâ ³ ñâîáîä ëþäèíè
ï³ä ÷àñ çä³éñíåííÿ ïðàâîñóääÿ.

ßê ñëóøíî íàãîëîøóº Î. Êîíñòàíòíèé, íàö³îíàëüí³ îðãàíè âëàäè ìàþòü
óðàõîâóâàòè ðåêîìåíäàö³¿ òàêèõ àêò³â ÿê ï³ä ÷àñ ðîçðîáëåííÿ ³ ñòâîðåííÿ íîðìàòèâ-
íî-ïðàâîâî¿ áàçè äëÿ ôóíêö³îíóâàííÿ â³äíîñèí òèïó “äåðæàâà – ëþäèíà”, òàê ³
ï³ä ÷àñ çàñòîñóâàííÿ â³äïîâ³äíî äî ïðèíöèïó âåðõîâåíñòâà ïðàâà ÷èííîãî çàêîíî-
äàâñòâà. Â÷åíèé íàçèâàº òàê³ àêòè “ì’ÿêèìè” äæåðåëàìè ïðàâà àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà ³ â³äíîñèòü äî íèõ: Ðåçîëþö³þ (77) 31 ïðî çàõèñò îñîáè ñòîñîâíî àê-
ò³â àäì³í³ñòðàòèâíèõ îðãàí³â âëàäè â³ä 28.09.1977; Ðåêîìåíäàö³þ ¹ R (84) 15
ñòîñîâíî ïóáë³÷íî-ïðàâîâî¿ â³äïîâ³äàëüíîñò³ çà ñïðè÷èíåíó øêîäó â³ä 11.09.1984;
Ðåêîìåíäàö³þ ¹ R (89) 8 Êàá³íåòó Ì³í³ñòð³â äåðæàâàì-÷ëåíàì ùîäî òèì÷àñîâîãî
ñóäîâîãî çàõèñòó â àäì³í³ñòðàòèâíèõ ñïðàâàõ â³ä 13.09.1989; Ðåêîìåíäàö³þ ¹ R
(2001) 9 ñòîñîâíî àëüòåðíàòèâ âèð³øåííþ ñïîð³â ì³æ àäì³í³ñòðàòèâíèìè îðãàíàìè
âëàäè òà ïðèâàòíèìè îñîáàìè â³ä 05.09.2001; Ðåêîìåíäàö³þ ¹ R (2003) 16 ñòîñîâíî
âèêîíàííÿ àäì³í³ñòðàòèâíèõ ³ ñóäîâèõ ð³øåíü ó ñôåð³ àäì³í³ñòðàòèâíîãî ïðàâà
â³ä 09.09.2003; Ðåêîìåíäàö³þ ¹ R (2004) 20 ùîäî ñóäîâîãî ïåðåãëÿäó àäì³í³ñò-
ðàòèâíèõ àêò³â â³ä 15.12.2004; Ðåêîìåíäàö³þ ¹ R (2010) 12 ùîäî ñóää³â:
íåçàëåæí³ñòü, åôåêòèâí³ñòü òà îáîâ’ÿçêè â³ä 17.11.2010 òîùî. Óñ³ ðåêîìåíäàö³¿
Êîì³òåòó Ì³í³ñòð³â Ðàäè ªâðîïè â ñôåð³ àäì³í³ñòðàòèâíîãî ïðàâà ³ ïðîöåñó òàê
÷è ³íàêøå ò³ñíî ïîâ’ÿçàí³ ç Êîíâåíö³ºþ, ì³ñòÿòü ó ñîá³ ïðèíöèïè åôåêòèâíîãî ãà-
ðàíòóâàííÿ, çîêðåìà, àäì³í³ñòðàòèâíèìè ñóäàìè, êîíâåíö³éíèõ ïðàâ ³ ñâîáîä
ïðèâàòíèõ îñ³á, çîêðåìà, ç îãëÿäó íà ïðàêòèêó ªÑÏË [11, ñ. 61].

Âèõ³äí³ ïîëîæåííÿ ùîäî ïîáóäîâè ñóäîâî¿ ñèñòåìè â Óêðà¿í³ âèçíà÷åí³ â
ðîçä³ë³ VIII Êîíñòèòóö³¿ Óêðà¿íè “Ïðàâîñóääÿ”. Çîêðåìà ó ñò. 124 çàçíà÷àºòüñÿ,
ùî ïðàâîñóääÿ â Óêðà¿í³ çä³éñíþþòü âèêëþ÷íî ñóäè. Äåëåãóâàííÿ ôóíêö³é ñóä³â,
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à òàêîæ ïðèâëàñíåííÿ öèõ ôóíêö³é ³íøèìè îðãàíàìè ÷è ïîñàäîâèìè îñîáàìè íå
äîïóñêàþòüñÿ. Þðèñäèêö³ÿ ñóä³â ïîøèðþºòüñÿ íà áóäü-ÿêèé þðèäè÷íèé ñï³ð òà
áóäü-ÿêå êðèì³íàëüíå îáâèíóâà÷åííÿ. Ó ïåðåäáà÷åíèõ çàêîíîì âèïàäêàõ ñóäè
ðîçãëÿäàþòü òàêîæ ³íø³ ñïðàâè. Çàêîíîì ìîæå áóòè âèçíà÷åíèé îáîâ’ÿçêîâèé
äîñóäîâèé ïîðÿäîê óðåãóëþâàííÿ ñïîðó [1]. Òîáòî â íàø³é äåðæàâ³ ñóäè íàä³ëåí³
ïîâíîâàæåííÿìè ðîçãëÿäàòè ñïðàâè, ùî âèíèêàþòü ç áóäü-ÿêèõ ñóñï³ëüíèõ
â³äíîñèí, ùî âðåãóëüîâàí³ ïðàâîì.

Ó ñâîþ ÷åðãó, Çàêîí Óêðà¿íè “Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â” [12] âèçíà÷àº
îðãàí³çàö³þ ñóäîâî¿ âëàäè òà çä³éñíåííÿ ïðàâîñóääÿ â Óêðà¿í³, ùî ôóíêö³îíóº íà
çàñàäàõ âåðõîâåíñòâà ïðàâà â³äïîâ³äíî äî ºâðîïåéñüêèõ ñòàíäàðò³â ³ çàáåçïå÷óº
ïðàâî êîæíîãî íà ñïðàâåäëèâèé ñóä. Öåé Çàêîí çàêð³ïëþº ïîëîæåííÿ, ùî êîæíîìó
ãàðàíòóºòüñÿ çàõèñò éîãî ïðàâ, ñâîáîä òà ³íòåðåñ³â ó ðîçóìí³ ñòðîêè íåçàëåæíèì,
áåçñòîðîíí³ì ³ ñïðàâåäëèâèì ñóäîì, óòâîðåíèì çàêîíîì (ñò. 7). Âêàçàíà íîðìà
â³äïîâ³äàº ñò. 6 Êîíâåíö³¿, â³äïîâ³äíî äî ÿêî¿ ïîíÿòòÿ “ñóä, óòâîðåíèé çàêîíîì”
îçíà÷àº ñóä, äî ï³äñóäíîñò³ ÿêîãî íàëåæèòü ðîçãëÿä ò³º¿ ÷è ³íøî¿ ñïðàâè.

Áåçóìîâíî, ïèòàííÿ ï³äñóäíîñò³ ðåãóëþþòüñÿ â³äïîâ³äíèìè ïðîöåñóàëüíèìè
êîäåêñàìè, çîêðåìà Êîäåêñ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè (äàë³ – ÊÀÑÓ)
âèçíà÷àº þðèñäèêö³þ òà ïîâíîâàæåííÿ àäì³í³ñòðàòèâíèõ ñóä³â, âñòàíîâëþº ïîðÿäîê
çä³éñíåííÿ ñóäî÷èíñòâà â àäì³í³ñòðàòèâíèõ ñóäàõ. Ñòàòòåþ 2 ÊÀÑÓ âèçíà÷åíî
çàâäàííÿ òà îñíîâí³ çàñàäè àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà, çîêðåìà çàçíà÷àºòüñÿ,
ùî çàâäàííÿì àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà º ñïðàâåäëèâå, íåóïåðåäæåíå òà
ñâîº÷àñíå âèð³øåííÿ ñóäîì ñïîð³â ó ñôåð³ ïóáë³÷íî-ïðàâîâèõ â³äíîñèí ç ìåòîþ
åôåêòèâíîãî çàõèñòó ïðàâ, ñâîáîä òà ³íòåðåñ³â ô³çè÷íèõ îñ³á, ïðàâ òà ³íòåðåñ³â
þðèäè÷íèõ îñ³á â³ä ïîðóøåíü ç áîêó ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü [13]. Âîäíî÷àñ
ñë³ä çàóâàæèòè, ùî àäì³í³ñòðàòèâí³ ñóäè íå ðîçãëÿäàþòü ïîçîâí³ âèìîãè, ÿê³ º
ïîõ³äíèìè â³ä âèìîã ó ïðèâàòíî-ïðàâîâîìó ñïîð³ ³ çàÿâëåí³ ðàçîì ç íèìè, ÿêùî
öåé ñï³ð ï³äëÿãàº ðîçãëÿäó â ïîðÿäêó ³íøîãî, í³æ àäì³í³ñòðàòèâíå, ñóäî÷èíñòâà
³ çíàõîäèòüñÿ íà ðîçãëÿä³ â³äïîâ³äíîãî ñóäó. Íåîáõ³äíî çâåðíóòè óâàãó íà òå, ùî,
âñòàíîâèâøè çàãàëüí³ ïðàâèëà ï³äñóäíîñò³, ÊÀÑÓ ïåðåäáà÷èâ îáñòàâèíè, çà ÿêèõ
ó÷àñòü ñóää³ ó ñïðàâ³, íàëåæíî¿ äî êîìïåòåíö³¿, íåäîïóñòèìà, çâàæàþ÷è íà
íåìîæëèâ³ñòü çàáåçïå÷èòè íåóïåðåäæåí³ñòü ñóäó. Öå ñòîñóºòüñÿ âèïàäê³â, êîëè
³ñíóþòü ïåðåäáà÷åí³ çàêîíîì ï³äñòàâè äëÿ â³äâîäó (ñàìîâ³äâîäó) ñóää³ (ñò. 36
ÊÀÑÓ), à òàêîæ, íåäîïóñòèì³ñòü ïîâòîðíî¿ ó÷àñò³ ñóää³ â ðîçãëÿä³ àäì³í³ñòðàòèâíî¿
ñïðàâè (ñò. 37 ÊÀÑÓ). Çà òàêèõ ï³äñòàâ ñïðàâà ìàº áóòè ïåðåäàíà íà ðîçãëÿä
³íøîìó ñóää³, òðåáà òàêîæ íàãîëîñèòè, ùî âêàçàí³ ïîëîæåííÿ â³äïîâ³äàþòü íîðìàì
ñò. 6 Êîíâåíö³¿ òà ïîëîæåííÿì Êîíñòèòóö³¿ Óêðà¿íè, àäæå ï³äñóäí³ñòü âèçíà÷åíà
çàêîíîì ³ç çàçíà÷åííÿì ÷³òêèõ ï³äñòàâ òà îáñòàâèí, ó ðàç³ âèíèêíåííÿ ÿêèõ
ïåðåäà÷à äî ³íøîãî ñóäó íå ëèøå ìîæëèâà çàäëÿ çàáåçïå÷åííÿ îá’ºêòèâíîñò³ òà
íåóïåðåäæåíîñò³ ïðàâîñóääÿ.

Îêðåìó óâàãó ñë³ä çâåðíóòè íà òå, ùî ÊÀÑÓ, à ñàìå ó ñò. 317, âèçíà÷èâ
îáîâ’ÿçêîâîþ ï³äñòàâîþ äëÿ ñêàñóâàííÿ ñóäîâîãî ð³øåííÿ òà óõâàëåííÿ íîâîãî
ð³øåííÿ ñóäó, ÿêùî â óõâàëåíí³ ñóäîâîãî ð³øåííÿ áðàâ ó÷àñòü ñóääÿ, ÿêîìó áóëî
çàÿâëåíî â³äâ³ä, ³ ï³äñòàâè éîãî â³äâîäó âèçíàíî ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿
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îá´ðóíòîâàíèìè, ÿêùî àïåëÿö³éíó ñêàðãó îá´ðóíòîâàíî òàêîþ ï³äñòàâîþ. Áåçó-
ìîâíî, öÿ íîðìà ñâ³ä÷èòü ïðî ïîçèö³þ çàêîíîäàâöÿ ç ïðèâîäó ðîçóì³ííÿ ïîâíî-
âàæíîãî ñóäó, òîáòî ñóäó, óòâîðåíîãî çàêîíîì.

Àíàë³ç þðèäè÷íî¿ ë³òåðàòóðè ïîêàçàâ, ùî â÷åí³ ïîñëóãîâóþòüñÿ òàêèìè
ïîíÿòòÿìè, ÿê “ñóä, óòâîðåíèé çàêîíîì”, “ñóä, âñòàíîâëåíèé çàêîíîì” òà “íàëåæíèé
ñóä”. Çîêðåìà ï³ä êàòåãîð³ºþ “íàëåæíèé ñóä” á³ëüø³ñòü íàóêîâö³â ðîçóì³þòü
íàñàìïåðåä âò³ëåííÿ òà ðåàë³çàö³þ ïðîöåñóàëüíî-ïðàâîâèõ âèìîã íàëåæíî¿ þðèñ-
äèêö³¿, íàëåæíî¿ ï³äñóäíîñò³ êîíêðåòíî¿ àäì³í³ñòðàòèâíî¿ ñïðàâè ïåâíîìó ñóäó, à
òàêîæ âèìîã íåóïåðåäæåíîñò³, îá’ºêòèâíîñò³, ñïðàâåäëèâîñò³, íåçàëåæíîñò³, áåçñòî-
ðîííîñò³ òà ðîçóìíîñò³ ñòîñîâíî ïåâíîãî ñêëàäó ñóäó, ÿêèé âèð³øóâàòèìå êîíêðåòíó
àäì³í³ñòðàòèâíó ñïðàâó. Ùîäî ïðàêòè÷íîãî çíà÷åííÿ, òî, ÿê ñëóøíî çàçíà÷àº
Î. Êîë³ñíèê, ïðàâèëüíå ðîçóì³ííÿ ñóòíîñò³ òà çì³ñòó “íàëåæíîãî ñóäó” ãàðàíòóº
âèêîíàííÿ çàâäàíü ³ äîñÿãíåííÿ ö³ëåé ñóäî÷èíñòâà, à òàêîæ ä³éñíèé çàõèñò ïðàâ
òà ³íòåðåñ³â çàö³êàâëåíèõ îñ³á [14, ñ. 335].

Êàòåãîð³ÿ “íàëåæíèé ñóä”, ÿê â³ðíî â³äçíà÷àº Å. Êàòàºâà, õî÷à é íå âæèâàºòüñÿ
ó ì³æíàðîäíèõ äîêóìåíòàõ, îäíàê âîíà ïåðåäáà÷àº âèìîãè äî ñóäó, ùî çä³éñíþº
çàõèñò ïðàâ òà ñâîáîä, à ñàìå ñïðàâåäëèâèé, íåçàëåæíèé, áåçñòîðîíí³é, êîìïåòåíòíèé
ñóä, ñòâîðåíèé íà ï³äñòàâ³ çàêîíó. Íàëåæíèé ñóä ó ðîçóì³íí³ íàëåæíîãî ñóäîâîãî
îðãàíó ìîæíà ðîçãëÿäàòè ÷åðåç ïðèçìó ïîíÿòòÿ “êîìïåòåíòíèé ñóä”, ï³ä ÿêèì
ðîçóì³þòü íå ëèøå ñóä, óïîâíîâàæåíèé â³äïðàâëÿòè ïðàâîñóääÿ ó ïîâíîìó îáñÿç³
ç âèíåñåííÿì ð³øåííÿ çà ñóòòþ, à é ñóä, ó ôàõîâîñò³ ÿêîãî âïåâíåíà îñîáà, ÿêà äî
íüîãî çâåðòàºòüñÿ [8, ñ. 22].

Â³äíîñíî ³íñòèòóö³îíàëüíî¿ ñêëàäîâî¿ ïðàâà íà ñïðàâåäëèâèé ñóä, ÿê “ñóä,
âñòàíîâëåíèé çàêîíîì”, öå ïîíÿòòÿ º øèðîêèì çà ñâî¿ì çì³ñòîì ³ éîãî êëàñè÷íà
³íòåðïðåòàö³ÿ âèêëàäåíà ªÑÏË ó ð³øåíí³ ïî ñïðàâ³ “Ñîêóðåíêî ³ Ñòðèãóí ïðîòè
Óêðà¿íè” òà ïîëÿãàº ó òàêîìó: “Â³äïîâ³äíî äî ïðåöåäåíòíî¿ ïðàêòèêè Ñóäó òåðì³í
“âñòàíîâëåíèì çàêîíîì” ó ñò. 6 Êîíâåíö³¿ ñïðÿìîâàíèé íà ãàðàíòóâàííÿ òîãî, “ùî
ñóäîâà ã³ëêà âëàäè ó äåìîêðàòè÷íîìó ñóñï³ëüñòâ³ íå çàëåæèòü â³ä îðãàí³â âèêîíàâ÷î¿
âëàäè, àëå êåðóºòüñÿ çàêîíîì, ùî ïðèéìàºòüñÿ ïàðëàìåíòîì”. Ó êðà¿íàõ ç
êîäèô³êîâàíèì ïðàâîì îðãàí³çàö³ÿ ñóäîâî¿ ñèñòåìè òàêîæ íå ìîæå áóòè â³ääàíà
íà ðîçñóä ñóäîâèõ îðãàí³â, õî÷à öå íå îçíà÷àº, ùî ñóäè íå ìàþòü ïåâíî¿ ñâîáîäè
äëÿ òëóìà÷åííÿ â³äïîâ³äíîãî íàö³îíàëüíîãî çàêîíîäàâñòâà. (...) ôðàçà
“âñòàíîâëåíîãî çàêîíîì” ïîøèðþºòüñÿ íå ëèøå íà ïðàâîâó îñíîâó ñàìîãî ³ñíóâàííÿ
“ñóäó”, à é äîòðèìàííÿ òàêèì ñóäîì ïåâíèõ íîðì, ÿê³ ðåãóëþþòü éîãî ä³ÿëüí³ñòü.
Òåðì³í “ñóäîì, âñòàíîâëåíèì çàêîíîì” ó ï. 1 ñò. 6 ïåðåäáà÷àº “óñþ îðãàí³çàö³éíó
ñòðóêòóðó ñóä³â, âêëþ÷íî ç (…) ïèòàííÿìè, ùî íàëåæàòü äî þðèñäèêö³¿ ïåâíèõ
êàòåãîð³é ñóä³â (…)”. Ñóä ïîâòîðþº, ùî ó äåÿêèõ âèïàäêàõ â³í âèçíàâàâ, ùî íàé-
âèùèé ñóäîâèé îðãàí, óïîâíîâàæåíèé òëóìà÷èòè çàêîí, ì³ã óõâàëþâàòè ð³øåííÿ,
ÿêå íå áóëî ÷³òêî âèçíà÷åíî çàêîíîì. Òàêå çàñòîñóâàííÿ çàêîíó, îäíàê, ìàëî
âèíÿòêîâèé õàðàêòåð, ³ çàçíà÷åíèé ñóä íàäàâ ÷³òê³ é â³ðîã³äí³ ï³äñòàâè äëÿ òàêîãî
âèíÿòêîâîãî â³äñòóïó â³ä çàñòîñóâàííÿ ñâî¿õ âèçíà÷åíèõ ïîâíîâàæåíü (ð³øåííÿ ó
ñïðàâ³ “Õóë³î Âîó Æèáåðò òà Åëü Õîãàð ³ ëÿ Ìîäà ïðîòè ²ñïàí³¿”). Ïðîòå ó ö³é
ñïðàâ³ ÂÑÓ íå íàäàâ æîäíèõ àðãóìåíò³â ùîäî ïðèéíÿòòÿ òàêî¿ ïîñòàíîâè, âèõîäÿ÷è
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çà ìåæ³ ñâî¿õ ïîâíîâàæåíü øëÿõîì ñâ³äîìîãî ïîðóøåííÿ ÃÏÊ Óêðà¿íè ³ óõâàëåííÿ
òàêîãî ðîäó ð³øåíü, ùî, ÿê âêàçóâàëîñü Óðÿäîì, ñòàëî çâè÷àéíîþ ïðàêòèêîþ
ÂÑÓ. Íà äóìêó Ñóäó, ïåðåâèùèâøè ñâî¿ ïîâíîâàæåííÿ, ÿê³ áóëè ÷³òêî âèêëàäåí³
ó ÃÏÊ Óêðà¿íè, ÂÑÓ íå ìîæå ââàæàòèñÿ “ñóäîì, âñòàíîâëåíèì çàêîíîì” ó çíà÷åíí³
ï. 1 ñò. 6 Êîíâåíö³¿ â³äíîñíî îñêàðæóâàíîãî ïðîâàäæåííÿ” [15].

Íàâåäåíà ïðàâîâà ïîçèö³ÿ äàº ìîæëèâ³ñòü âèä³ëèòè äâ³ óìîâè â³äïîâ³äíîñò³
êðèòåð³þ “ñóä, âñòàíîâëåíèé çàêîíîì”: îðãàí³çàö³éíó – îðãàí³çàö³ÿ ñóäîâî¿ ñèñòåìè
ïîâèííà ðåãóëþâàòèñÿ çàêîíàìè ó ¿õ áóêâàëüíîìó çíà÷åíí³ òà þðèñäèêö³éíó –
ñóä ïîâèíåí ä³ÿòè ó ñïîñ³á òà â³äïîâ³äíî äî ïîâíîâàæåíü, ïåðåäáà÷åíèõ çàêîíîì,
ó ìåæàõ ñâîº¿ êîìïåòåíö³¿. Îäíàê, ÿê ñëóøíî íàãîëîøóº Î. Õîòèíñüêà-Íîð, íàé-
á³ëüøó ïåðñïåêòèâó ðîçâèòêó ìàº þðèñäèêö³éíà ñêëàäîâà ïðàâà íà “ñóä, âñòà-
íîâëåíèé çàêîíîì”, îñê³ëüêè ïåðåáóâàº ó ò³ñíîìó âçàºìîçâ’ÿçêó ç òàêèìè
ïðîöåñóàëüíèìè ³íñòèòóòàìè, ÿê: êîìïåòåíö³ÿ ñóä³â ùîäî ðîçãëÿäó ñïðàâ, ï³äñóä-
í³ñòü òà ñêëàä ñóäó. Íèí³ äîñèòü ñåðéîçíîþ ïðîáëåìîþ óêðà¿íñüêî¿ ïðàâîâî¿ ñè-
ñòåìè º íåäîñòàòíüî ÷³òê³ êðèòåð³¿ ðîçìåæóâàííÿ êîìïåòåíö³¿ ì³æ ñóäàìè çàãàëüíî¿
þðèñäèêö³¿, ùî ïðèçâîäèòü äî òàê çâàíîãî “êîíôë³êòó þðèñäèêö³é”, âíàñë³äîê
÷îãî ïîðóøóºòüñÿ ïðàâî ëþäèíè íà ñóäîâèé çàõèñò. Öå, â ñâîþ ÷åðãó, ñòàº îá’ºêòîì
äîñë³äæåííÿ â ªÑÏË â àñïåêò³ ïîðóøåííÿ ïðàâà íà äîñòóï äî ñóäó (ÿê åëåìåíòó
ïðàâà íà ñïðàâåäëèâèé ñóä [16].

Ïðîáëåìè â ðîçìåæóâàíí³ þðèñäèêö³é âèíèêàþòü ó ðàç³, ÿêùî ïðè âèçíà÷åíí³
êðèòåð³¿â òàêîãî ðîçìåæóâàííÿ çàêîí âèõîäèòü ³ç ð³çíîïëàíîâèõ îçíàê, íåóçãîä-
æåíèõ ì³æ ñîáîþ, âíàñë³äîê ÷îãî îäèí ³ òîé ñàìèé ñï³ð ôîðìàëüíî ìîæå áóòè
ðîçãëÿíóòèé ñóäàìè ð³çíèõ þðèñäèêö³é, ùî, áåçóìîâíî, ïîðîäæóº íåãàòèâí³ íà-
ñë³äêè, ïðèì³ðîì, âòðàòà ÷àñó, ïðîïóñê ñòðîê³â ïîçîâíî¿ äàâíîñò³. Áåðó÷è äî óâà-
ãè íàâåäåíó âèùå ïîçèö³þ ªÑÏË, äåðæàâà ïîâèííà çàáåçïå÷èòè áàëàíñ ì³æ
òàêèìè ö³ííîñòÿìè, ÿê ïðàâî íà “ñóä, âñòàíîâëåíèé çàêîíîì” (â àñïåêò³ íàëåæíî¿
êîìïåòåíö³¿) òà ïðàâî íà ñóäîâèé çàõèñò, ÿêîãî îñîáà ïîçáàâëÿºòüñÿ, ÿêùî íå-
ìîæëèâî ÷³òêî âèçíà÷èòè ïîòð³áíó þðèñäèêö³þ ³ ñóäè íå ìàþòü óçãîäæåíî¿ äóìêè
ç ïðèâîäó öüîãî [8, ñ. 26].

Çàñëóãîâóº íà óâàãó ïîçèö³ÿ Ò. Öóâ³íî¿, ÿêà ñòâåðäæóº, ùî ïîíÿòòÿ “ñóä,
âñòàíîâëåíèé çàêîíîì” ÿê åëåìåíò ïðàâà íà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä,
çàêð³ïëåíîãî ó ï. 1 ñò. 6 Êîíâåíö³¿, ïîâ’ÿçàíèé ³ç ðåàë³çàö³ºþ ïðèíöèïó âåðõîâåíñòâà
ïðàâà ï³ä ÷àñ çä³éñíåííÿ ïðàâîñóääÿ ó öèâ³ëüíèõ ñïðàâàõ. Íà ¿¿ äóìêó, çàçíà÷åíèé
åëåìåíò âêëþ÷àº ³íñòèòóö³éíó, ïðîöåñóàëüíó òà êîìïåòåíö³éíó ñêëàäîâó. Ïðè öüîìó
ïîðóøåííÿ áóäü-ÿêî¿ ³ç öèõ ñêëàäîâèõ, ÿê çàçíà÷àº â÷åíà, âèçíàºòüñÿ ôóíäàìåíòàëüíèì
ïîðóøåííÿì ïðàâà íà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä ó ïðàêòèö³ ªÑÏË, ùî, ÿê
ïðàâèëî, òÿãíå çà ñîáîþ ñêàñóâàííÿ ñóäîâîãî ð³øåííÿ ó ñïðàâ³ [17, ñ. 140].

Íà ï³äñòàâ³ àíàë³çó íàóêîâèõ ï³äõîä³â ùîäî âèçíà÷åííÿ ïîíÿòòÿ “ñóä,
âñòàíîâëåíèé çàêîíîì” òà çâàæàþ÷è íà ïîëîæåííÿ ñò. 6 Êîíâåíö³¿ òà ïðàêòèêè
ªÑÏË, ï³ä öèì ïîíÿòòÿì ñë³ä ðîçóì³òè ñóä, óòâîðåíèé áåçïîñåðåäíüî íà ï³äñòàâ³
çàêîíó, ÿêèé ä³º â ìåæàõ ñâîº¿ ïðåäìåòíî¿, ôóíêö³îíàëüíî¿ òà òåðèòîð³àëüíî¿
þðèñäèêö³¿, â çàêîííîìó ñêëàä³ çàäëÿ çàáåçïå÷åííÿ ä³ºâèõ ãàðàíò³é ïðàâà êîæíîãî
íà ñóäîâèé çàõèñò.
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Îêðåìó óâàãó âàðòî çâåðíóòè íà òå, ùî êîæåí ï³ñëÿ çâåðíåííÿ äî àäì³-
í³ñòðàòèâíîãî ñóäó ç ïîäàëüøèì àïåëÿö³éíèì òà êàñàö³éíèì îñêàðæåííÿì ìàº
ïðàâî çâåðíóòèñÿ äî ªÑÏË çà çàõèñòîì ñâî¿õ ïðàâ. Âîäíî÷àñ çàóâàæèìî, ùî
ñêàðæèòèñÿ ìîæíà ëèøå íà ò³ ïîðóøåííÿ ïðàâ, ÿê³ áóëè äîïóùåí³ áåçïîñåðåäíüî
òà îñîáèñòî ùîäî çàÿâíèêà, à ñàìà ñêàðãà ïîâèííà ñòîñóâàòèñÿ îäíîãî ÷è á³ëüøå
ïðàâ, ïåðåäáà÷åíèõ ó Êîíâåíö³¿ àáî Ïðîòîêîëàõ äî íå¿, âîäíî÷àñ íå ìîæíà ñêàð-
æèòèñÿ íà ïîðóøåííÿ ³íøèõ þðèäè÷íèõ àêò³â, êð³ì Êîíâåíö³¿.

Îòæå, ðåàëüíå çàáåçïå÷åííÿ ïðàâà íà ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä ó
íåçàëåæíîìó, íåóïåðåäæåíîìó òà êîìïåòåíòíîìó ñóä³ çàëåæèòü ÿê â³ä äîñòóïíîñò³
ïðàâîñóääÿ, çàêîíîäàâ÷î âèçíà÷åíî¿ ñóäîâî¿ ïðîöåäóðè, òàê ³ â³ä òîãî, íàñò³ëüêè
íåçàëåæíèì, áåçñòîðîíí³ì º ñóääÿ òà â³ä éîãî ïðîôåñ³îíàë³çìó.

Íà îñíîâ³ âèêëàäåíîãî ìîæíà çðîáèòè âèñíîâîê, ùî ì³æíàðîäí³ òà ºâðîïåéñüê³
ñòàíäàðòè ó ñôåð³ ïðàâîñóääÿ ñòàíîâëÿòü ñîáîþ ñèñòåìó çàêð³ïëåíèõ ó ì³æíàðîäíèõ
äîêóìåíòàõ òà çàêîíîäàâñòâ³ ªÑ ïðàâîâèõ íîðì, ùî âñòàíîâëþþòü ïðàâà îñîáè â
ñóäî÷èíñòâ³ òà ãàðàíòóþòü ¿õ ðåàë³çàö³þ, à òàêîæ ñôîðìîâàíèõ íà ¿õ îñíîâ³ ïðàâîâèõ
çâè÷à¿â, âîíè çíàéøëè ñâîº â³äîáðàæåííÿ ó ÊÀÑÓ, çîêðåìà ÷. 5 ñò. 7 ïåðåäáà÷åíî,
ÿêùî ì³æíàðîäíèì äîãîâîðîì, çãîäà íà îáîâ’ÿçêîâ³ñòü ÿêîãî íàäàíà Âåðõîâíîþ
Ðàäîþ Óêðà¿íè, âñòàíîâëåí³ ³íø³ ïðàâèëà, í³æ ò³, ùî âñòàíîâëåí³ çàêîíîì, òî çà-
ñòîñîâóþòüñÿ ïðàâèëà ì³æíàðîäíîãî äîãîâîðó Óêðà¿íè, à ó ÷. 2. ñò. 6 çàçíà÷àºòüñÿ,
ùî ñóä çàñòîñîâóº ïðèíöèï âåðõîâåíñòâà ïðàâà ç óðàõóâàííÿì ñóäîâî¿ ïðàêòèêè
ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè [13]. Òîáòî çàñòîñóâàííÿ ì³æíàðîäíèõ òà
ºâðîïåéñüêèõ ñòàíäàðò³â ïðàâîñóääÿ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ Óêðà¿íè º
îá´ðóíòîâàíèì òà ñâ³ä÷èòü ïðî äîòðèìàííÿ ÿê îðãàí³çàö³éíèõ, òàê ³ ïðîöåñóàëüíèõ
ãàðàíò³é ïðàâà íà ñïðàâåäëèâèé ñóäîâèé ïðîöåñ, äî òàêèõ ãàðàíò³é íàëåæàòü,
çîêðåìà: ñóä, óòâîðåíèé çàêîíîì, íåçàëåæí³ñòü òà íåóïåðåäæåí³ñòü ñóäó; ïóáë³÷íèé
(â³äêðèòèé) ðîçãëÿä ñïðàâè òà ïóáë³÷íå ïðîãîëîøåííÿ ñóäîâîãî ð³øåííÿ;
ñïðàâåäëèâèé ñóäîâèé ðîçãëÿä; ðîçãëÿä ñïðàâè âïðîäîâæ ðîçóìíîãî ñòðîêó;
åôåêòèâí³ñòü ñóäîâîãî çàõèñòó òà ä³ºâ³ñòü ð³øåííÿ ñóäó.

ÑÏÈÑÎÊ ÂÈÊÎÐÈÑÒÀÍÈÕ ÄÆÅÐÅË

1. Êîíñòèòóö³ÿ Óêðà¿íè â³ä 28 ÷åðâíÿ 1996 ð. ¹ 254ê/96-ÂÐ. Â³äîìîñò³ Âåðõîâíî¿ Ðàäè
Óêðà¿íè. 1996. ¹ 30. Ñò. 141.

2. Âëàäèøåâñüêà Â. Ïîíÿòòÿ ì³æíàðîäíèõ ñòàíäàðò³â ó ñôåð³ ïðàâîñóääÿ: îñîáëèâîñò³
òåðì³íîëîã³¿ òà êëàñèô³êàö³¿. Þðèäè÷íèé â³ñíèê. 2016. ¹ 3. Ñ. 47–50.

3. Áèòÿê Þ.Ï. Ïðàâîâà äîêòðèíà Óêðà¿íè: ó 5 ò. Ò. 2: Ïóáë³÷íî-ïðàâîâà äîêòðèíà Óêðà¿íè.
Õàðê³â: Ïðàâî, 2013. 864 ñ.

4. ªâðîïåéñüê³ òà ì³æíàðîäí³ ñòàíäàðòè ó ñôåð³ ñóäî÷èíñòâà: çá³ðêà. Êè¿â, 2015. 708 ñ.
5. Ïàñòåðíàê Â.Ì. ªâðîïåéñüê³ ñòàíäàðòè àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà. Ïðàâî ³

ñóñï³ëüñòâî. 2017. ¹ 2. Ñ. 106–112.
6. Çàãàëüíà äåêëàðàö³ÿ ïðàâ ëþäèíè â³ä 10.12.1948. Îô³ö³éíèé â³ñíèê Óêðà¿íè. 2008.

¹ 93. Ñ. 89. Ñò. 3103.
7. Ì³æíàðîäíèé ïàêò ïðî ãðîìàäÿíñüê³ ³ ïîë³òè÷í³ ïðàâà â³ä 16.12.1966: ðàòèô³êîâàíî

Óêàçîì Ïðåçèä³¿ Âåðõîâíî¿ Ðàäè Óêðà¿íñüêî¿ ÐÑÐ â³ä 19.10.1973 ¹ 2148-VIII. URL: http://
zakon2.rada.gov.ua/laws/show/995_043 (äàòà çâåðíåííÿ: 22.12.2020).

8. Å.Â. Êàòàºâà, Ò.À. Ïëóãàòàð. Þðèñäèêö³ÿ àäì³í³ñòðàòèâíèõ ñóä³â Óêðà¿íè: ïðîáëåìè
ðåàë³çàö³¿ òà øëÿõè ¿õ âèð³øåííÿ: ìîíîãðàô³ÿ / Â³ííèöÿ: ÒÎÂ “Í³ëàí-ËÒÄ”, 2016. 232 ñ.



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.1(51) Issue 1(51) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(51) 2021  http://naukaipravoohorona.com/

© Dolzhenkov Oleksandr, Pluhatar Tetiana, Lelet Serhii, 2021
DOI (Article): https: //doi.org/10.36486/np.2021.1(51)

88

9. Äå Ñàëüâèà Ì. Ïðåöåäåíòû Åâðîïåéñêîãî Ñóäà ïî ïðàâàì ÷åëîâåêà. Ðóêîâîäÿùèå
ïðèíöèïû ñóäåáíîé ïðàêòèêè, îòíîñÿùèåñÿ ê Åâðîïåéñêîé êîíâåíöèè î çàùèòå ïðàâ ÷åëîâåêà
è îñíîâíûõ ñâîáîä. Ñóäåáíàÿ ïðàêòèêà ñ 1960 ïî 2002 ã. Ì. äå Ñàëüâèà. ÑÏá.: Þðèä. öåíòð
Ïðåññ, 2004. 1072 ñ.

10. Âèáðàí³ ñïðàâè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè / óêëàä. Þ. Çàéöåâ, Î. Ïàâë³÷åíêî.
Êè¿â: Ôåí³êñ, 2003. Âèï. 1. 288 ñ.

11. Êîíñòàíòèé Î. “Âòîðèíí³” äæåðåëà ïðàâà àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè.
Jurnalul juridic national: teorie si practica. 2019, nr. 5(39), pp. 59–62.

12. Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â: Çàêîí Óêðà¿íè â³ä 02.06.2016 1402-VIII. Îô³ö³éíèé
â³ñíèê Óêðà¿íè â³ä 26.07.2016. ¹ 56. Ñòîð. 9. Ñò. 1935.

13. Êîäåêñ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà Óêðà¿íè. Â³äîìîñò³ Âåðõîâíî¿ Ðàäè Óêðà¿íè.
2005. ¹ 35–36, ¹ 37. Ñò. 446.

14. Êîë³ñíèê Î.Â. Íàëåæíèé ñóä ÿê îäíà ç ïåðåäóìîâ ñïðàâåäëèâîãî òà íåóïåðåäæåíîãî
ñóäî÷èíñòâà. Â³ñíèê Õàðê³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó âíóòð. ñïðàâ. Õàðê³â, 2007. Âèï.
39. Ñ. 331–336.

15. Ð³øåííÿ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè â³ä 20 ëèïíÿ 2006 ðîêó ó ñïðàâ³ “Ñîêóðåíêî
³ Ñòðèãóí ïðîòè Óêðà¿íè”. URL: http://zakon4.rada.gov.ua/laws/show/974_115 (äàòà çâåðíåííÿ:
22.12.2020).

16. Õîòèíñüêà-Íîð Î.Ç. Ïðàâî íà “ñóä, âñòàíîâëåíèé çàêîíîì” ÿê ñòðóêòóðíèé åëåìåíò
ïðàâà íà ñïðàâåäëèâèé ñóä: óêðà¿íñüêèé êîíòåêñò. Æóðíàë “Àäâîêàò”. 2015. ¹ 1. URL: https://
iadvocate.com.ua/pravo-na-sud-vstanovlenyj-zakonom-yak-strukturnyj-element-prava-na-spravedlyvyj-
sud-ukrayinskyj-kontekst. (äàòà çâåðíåííÿ: 22.12.2020).

17. Öóâ³íà Ò.À. “Ñóä, âñòàíîâëåíèé çàêîíîì” ÿê åëåìåíò ïðàâà íà ñïðàâåäëèâèé ñóäîâèé
ðîçãëÿä ó öèâ³ëüíîìó ñóäî÷èíñòâ³. ×àñîïèñ Êè¿âñüêîãî óí³âåðñèòåòó ïðàâà. 2019. ¹ 2. Ñ. 137–141.

18. Êàðàìàí ².Â., Êîç³í Â.Â. ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè, ªâðîïåéñüêà êîíâåíö³ÿ ç
ïðàâ ëþäèíè òà ³íäèâ³äóàëüí³ çàÿâè: ïåðøå çíàéîìñòâî. Êè¿â: ÂÀ²ÒÅ, 2015. 136 ñ.

REFERENCES

1. Constitution of Ukraine of June 28, 1996 No 254k / 96-VR. Bulletin of the Verkhovna
Rada of Ukraine. 1996. No 30. Art. 141. [in Ukrainian].

2. Vladyshevska, V. (2016) Ponyattya mizhnarodnykh standartiv u sferi pravosuddya: osoblyvosti
terminolohiyi ta klasyfikatsiyi. “The Concept of International Standards in the Field of Justice:
Features of Terminology and Classification”. Legal Bulletin 3, 47–50 [in Ukrainian].

3. Bytyak, Yu.P. (2013) Pravova doktryna Ukrayiny: u 5 t. Legal doctrine of Ukraine: in 5
vols. Vol. 2: Public Legal Doctrine of Ukraine. Kharkiv: Pravo. 864 p. [in Ukrainian].

4. Yevropeys’ki ta mizhnarodni standarty u sferi sudochynstva. European and international
standards in the field of justice: collection. Kyiv, 2015. 708 p. [in Ukrainian].

5. Pasternak, V.M. (2017) Yevropeys’ki standarty administratyvnoho sudochynstva. “European
Standards of Administrative Justice”. Law and Society 2, 106–112 [in Ukrainian].

6. Universal Declaration of Human Rights of December 10, 1948. Official Gazette of Ukraine.
2008. No 93. P. 89. Art. 3103 [in Ukrainian].

7. International Covenant on Civil and Political Rights of December 16, 1966: ratified by the
Decree of the Presidium of the Verkhovna Rada of the Ukrainian SSR of October 19, 1973 No 2148-
VIII. URL: http://zakon2.rada.gov.ua/laws/show/995_043 (Date of Application: 22.12.2020) [in
Ukrainian].

8. Katayeva, E.V., Pluhatar, T.A.(2016) Yurysdyktsiya administratyvnykh sudiv Ukrayiny: problemy
realizatsiyi ta shlyakhy yikh vyrishennya. “Jurisdiction of Administrative Courts of Ukraine: Prob-
lems of Realization and Ways of Their Decision”: monograph. Vinnytsia: LLC “Nilan-LTD”. 232 p.
[in Ukrainian].

9. De Sal’via M. (2004) Pretsedenty Yevropeyskogo Suda po pravam cheloveka. “Precedents of
the European Court of Human Rights”. Judicial Practice Guidelines Relating to the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Judicial practice from
1960 to M. de Salvia. SPb .: Jurid. Center Press.1072 p. [in Russian].

10. Vybrani spravy Yevropeys’koho sudu z prav lyudyny. “Selected Cases of the European
Court of Human Rights” / comp. Yu. Zaitsev, O. Pavlichenko. Kyiv: Phoenix, 2003. Issue 1. 288 p.[in
Ukrainian]

11. Konstantyy, O. (2019) “Vtorynni” dzherela prava administratyvnoho sudochynstva Ukrayiny.
“Secondary” Sources of Law of Administrative Justice of Ukraine. National Legal Journal: Theory
and Practice 5 (39), 59–62 [in Ukrainian].



DOI (Issue): https: //doi.org/10.36486/np.2021.1(51) Issue 1(51) 2021

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(51) 2021  http://naukaipravoohorona.com/

© Dolzhenkov Oleksandr, Pluhatar Tetiana, Lelet Serhii, 2021
DOI (Article): https: //doi.org/10.36486/np.2021.1(51)

89

12. On the Judiciary and the Status of Judges: Law of Ukraine of June 2, 2016 1402-VIII.
Official Gazette of Ukraine dated July 26, 2016. No 56. P. 9. Art. 1935[in Ukrainian].

13. Code of Administrative Procedure of Ukraine. Bulletin of the Verkhovna Rada of Ukraine.
2005. No 35–36, 37. Art. 446 [in Ukrainian].

14. Kolisnyk, O.V. (2007) Nalezhnyy sud yak odna z peredumov spravedlyvoho ta neuperedzhenoho
sudochynstva. “Proper Court as One of the Prerequisites for Fair and Impartial Proceedings”. Bulletin
of Kharkiv National University of Internal Affairs affairs. Kharkiv. Issue 39. P. 331–336 [in Ukrainian].

15. Rishennya Yevropeys’koho sudu z prav lyudyny vid 20 lypnya 2006 roku u spravi “Sokurenko
i Stryhun proty Ukrayiny”. Judgment of the European Court of Human Rights of 20 July 2006 in the
case of Sokurenko and Stryhun v. Ukraine. URL: http://zakon4.rada.gov.ua/laws/show/974_115.
(Date of Application: 22.12.2020) [in Ukrainian].

16. Khotynska-Nor, O.Z. (2015) Pravo na “sud, vstanovlenyy zakonom” yak strukturnyy element
prava na spravedlyvyy sud: ukrayins’kyy kontekst. “The Right to a “Court Established by Law” as a
Structural Element of the Right to a Fair Trial: the Ukrainian Context”. Lawyer Magazine 1. URL:
https://iadvocate.com.ua/pravo-na-sud-vstanovlenyj-zakonom-yak-strukturnyj-element-prava-na-
spravedlyvyj-sud-ukrayinskyj-kontekst. (Date of Application: 22.12.2020) [in Ukrainian].

17. Tsuvina, T.A. (2019) “Sud, vstanovlenyy zakonom” yak element prava na spravedlyvyy
sudovyy roz·hlyad u tsyvil’nomu sudochynstvi. “Court established by law” as an Element of the Right
to a Fair Trial in Civil Proceedings”. Journal of Kyiv University of Law 2, 137–141 [in Ukrainian].

18. Karaman, I.V., Kozin, V.V. (2015) Yevropeys’kyy sud z prav lyudyny, Yevropeys’ka konventsiya
z prav lyudyny ta indyvidual’ni zayavy: pershe znayomstvo. “European Court of Human Rights,
European  Convention on Human Rights and Individual Statements: First Acquaintance”. Kyiv:
VAITE. 136 p. [in Ukrainian].

UDC 342.9.03(4/9)

Dolzhenkov Oleksandr,
Doct. Sci. (Law), Professor,

Professor of South Ukrainian National Pedagogical University
named after K. D. Ushynsky,

Odesa, Ukraine
Pluhatar Tetiana,

Cand. Sci. (Law), Senior Researcher,
Academic Secretary of the Academic Council of the State Research

Institute MIA Ukraine, Kyiv, Ukraine,
ORCID ID 0000-0003-2082-5790

Lelet Serhii,
Cand. Sci. (Law), Senior Researcher, Head of the Department

of the State Research Institute MIA Ukraine,
Kyiv, Ukraine,

ORCID ID 0000-0001-6099-4121

INTERNATIONAL AND EUROPEAN STANDARDS OF JUSTICE AND
THEIR IMPLEMENTATION INTO UKRAINIAN ADMINISTRATIVE JUDI-

CIARY

Research paper reviews international and European standards in the functioning
of the judiciary and judicial system, reveals the state of their implementation into
administrative justice in Ukraine, given the declared vector of European integration



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2021.1(51) Issue 1(51) 2021

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 1(51) 2021  http://naukaipravoohorona.com/

© Dolzhenkov Oleksandr, Pluhatar Tetiana, Lelet Serhii, 2021
DOI (Article): https: //doi.org/10.36486/np.2021.1(51)

90

and the obligation to implement European standards in national law, including
justice. It is emphasized that democratic values, the responsibility of the state to the
citizen for its activities, observance and protection of human rights and freedoms are
the main priorities for Ukraine. Given the current challenges dictated by societal
demands, the reform of the judiciary, the introduction of positive optimizations of the
administration of justice in administrative courts must take into account interna-
tional and European standards in the field of justice. In this regard, it is urgent to
study the judicial protection of the rights, freedoms and legitimate interests of
individuals, the rights and legitimate interests of legal entities violated in public
relations by the subjects of power at the present stage, given the recent public
political and legislative changes and taking into account European and international
standards in the field of justice in the administration of justice in Ukraine. It is stated
that international standards are contained in international treaties, other sources of
international law, as well as in international instruments adopted by certain interna-
tional organizations, which are not legally binding. It is emphasized that there is no
official definition of “international standards”. It is argued that international stan-
dards in the field of justice are a set of rules, principles, criteria, recommendations
declared in international documents, compliance with which is a world practice, but
for Ukraine they can be both mandatory and advisory. It is concluded that interna-
tional and European standards in the field of justice are a system of legal norms
enshrined in international documents and EU legislation, which establish the rights
of individuals in the judiciary and guarantee their implementation, as well as legal
customs formed on their basis. The implementation of international and European
standards in administrative proceedings is justified and demonstrates compliance
with both organizational and procedural guarantees of the right to a fair trial, such
guarantees include: the court established by law, the independence and impartiality
of the court; public (open) consideration of the case and public proclamation of the
court decision; fair trial; consideration of the case within a reasonable time; the
effectiveness of judicial protection and the effectiveness of court decisions.
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