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ÍÎÐÌÀÒÈÂÍÎ-ÏÐÀÂÎÂ² ÇÀÑÀÄÈ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-
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Àäìèíèñòðàòèâíàÿ äåÿòåëüíîñòü – ýòî óñëóãà, êîòî-
ðàÿ ïðåäîñòàâëÿåòñÿ ãðàæäàíèíó è êîòîðàÿ óæå îïëà÷åíà
åãî íàëîãàìè. Ïîýòîìó äîáðîæåëàòåëüíîñòü ê ãðàæäàíèíó –
ãëàâíîå òðåáîâàíèå ê ãîñóäàðñòâåííîé è ìóíèöèïàëüíîé àäìè-
íèñòðàöèè.

Ïðîôåññîð, äîêòîð þðèäè÷åñêèõ íàóê
Âèëüôðèä Áåðãìàíí

Ó ñòàòò³ ïðîâåäåíå êîìïëåêñíå äîñë³äæåííÿ íîðìàòèâíî-ïðàâîâîãî ðåãóëþ-
âàííÿ àäì³í³ñòðàòèâíî-ïðîöåñóàëüíî¿ òà àäì³í³ñòðàòèâíî-ïðîöåäóðíî¿ ä³ÿëüíîñò³
â Í³ìå÷÷èí³. Çä³éñíåíî ïîð³âíÿëüíî-ïðàâîâèé àíàë³ç çàêîíîäàâ÷î¿ ðåãëàìåíòàö³¿
ïîëîæåíü àäì³í³ñòðàòèâíî-ïðîöåäóðíîãî òà àäì³í³ñòðàòèâíî-ïðîöåñóàëüíîãî
çì³ñòó â Í³ìå÷÷èí³ òà Óêðà¿í³.

Ïðîàíàë³çîâàíî ïîëîæåííÿ çàêîíîäàâ÷èõ àêò³â Í³ìå÷÷èíè, çîêðåìà ôåäå-
ðàëüíèõ çàêîí³â “Ïðî àäì³í³ñòðàòèâí³ ñóäè” òà “Ïðî àäì³í³ñòðàòèâíå ïðîâàäæåí-
íÿ”. Íàâåäåíî ïåðåäóìîâè íåäîö³ëüíîñò³ óïðîâàäæåííÿ ³íñòèòóòó àäì³í³ñòðàòèâ-
íî¿ ïðîöåäóðè â äîêòðèíó àäì³í³ñòðàòèâíîãî ïðàâà Óêðà¿íè ÷åðåç â³äñóòí³ñòü óí³-
ô³êîâàíîãî âèçíà÷åííÿ ñèñòåìè òà çì³ñòó àäì³í³ñòðàòèâíî-ïðîöåñóàëüíèõ â³äíîñèí,
çóìîâëåíèõ øèðîêîþ êîíöåïö³ºþ àäì³í³ñòðàòèâíîãî ïðîöåñó.

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíà ïðîöåäóðà, àäì³í³ñòðàòèâíèé ïðîöåñ,
êîíöåïö³¿, ñóäè àäì³í³ñòðàòèâíî¿ þðèñäèêö³¿, îðãàíè ïóáë³÷íî¿ àäì³í³ñòðàö³¿,
Í³ìå÷÷èíà.

Ó ðîçð³ç³ ºâðîïåéñüêî¿ äîêòðèíè çàãàëüíîãî àäì³í³ñòðàòèâíîãî ïðàâà
êîíöåïö³ÿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè, ÿêà ³ìïëåìåíòîâàíà â çàêîíîäàâñòâà êðà¿í
ªÑ çäåá³ëüøîãî ïðàâîâèì ðåãóëþâàííÿì (îêðåìèìè çàêîíàìè ïðî àäì³í³ñòðàòèâíó
ïðîöåäóðó), ñïðÿìîâàíà íà ðîçìåæîâóâàííÿ àäì³í³ñòðàòèâíî-ïðîöåñóàëüíèõ òà
àäì³í³ñòðàòèâíî-ïðîöåäóðíèõ â³äíîñèí. Ïðèêëàäîì öüîãî º ºâðîïåéñüêà í³ìåöüêà
äîêòðèíà àäì³í³ñòðàòèâíîãî ïðàâà, ÿêà óìîâíî ðîçä³ëÿº ñèñòåìó íà çàãàëüíó òà
ñïåö³àëüíó, äå çàãàëüíà ì³ñòèòü â³äîêðåìëåíî ³íñòèòóòè àäì³í³ñòðàòèâíî¿ ïðîöåäóðè
òà àäì³í³ñòðàòèâíîãî ïðîöåñó ÿê ä³ÿëüíîñò³, ç îäíîãî áîêó, ïóáë³÷íî¿ àäì³í³ñòðàö³¿,
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ç ³íøîãî, – àäì³í³ñòðàòèâíîãî ñóäó, à ñïåö³àëüíà ÷àñòèíà ñêëàäàºòüñÿ ç ïîäàòêîâî¿,
ô³íàíñîâî¿, áàíê³âñüêî¿, òîðã³âåëüíî¿ òà ³íøèõ àäì³í³ñòðàòèâíî-ïðàâîâèõ
ï³äãàëóçåé. Â³äïîâ³äíî, â òàê³é äîêòðèí³ àäì³í³ñòðàòèâíîãî ïðàâà êîíöåïö³ÿ àäì³í³-
ñòðàòèâíîãî ïðîöåñó º âóçüêî ñïðÿìîâàíîþ òà òðàêòóºòüñÿ âèêëþ÷íî ÿê ä³ÿëüí³ñòü
ñèñòåìè àäì³í³ñòðàòèâíèõ ñóä³â ç âèð³øåííÿ ïóáë³÷íî-ïðàâîâèõ ñïðàâ, à êîíöåïö³ÿ
àäì³í³ñòðàòèâíî¿ ïðîöåäóðè ïåðåäáà÷àº ä³ÿëüí³ñòü ïóáë³÷íî¿ àäì³í³ñòðàö³¿ ç âèíå-
ñåííÿ àäì³í³ñòðàòèâíèõ àêò³â. Ó Í³ìå÷÷èí³ ç öüîãî ïðèâîäó ä³þòü îêðåì³ çàêîíè
“Ïðî àäì³í³ñòðàòèâí³ ñóäè”, “Ïðî àäì³í³ñòðàòèâíå ïðîâàäæåííÿ”, “Ïðî âèêîíàííÿ
àäì³í³ñòðàòèâíèõ ð³øåíü”, “Ïðî äîñòàâêó àäì³í³ñòðàòèâíèõ ð³øåíü” [1].

Îñíîâó êîíöåïö³¿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè â àäì³í³ñòðàòèâíîìó ïðàâ³
Í³ìå÷÷èíè íà ñüîãîäí³ ñêëàäàþòü çàêîíîäàâ÷³ ïîëîæåííÿ àäì³í³ñòðàòèâíî¿ ïðî-
öåäóðè. Åáåðãàðä Øì³äò-Àññìàíí, àíàë³çóþ÷è â³äïîâ³äí³ ïîëîæåííÿ, íàâîäèòü
äåâ’ÿòü îçíàê, ÿê³ º âèçíà÷àëüíèìè äëÿ êîíöåïö³¿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè.

1. Îñíîâîïîëîæíèì òèïîì âðåãóëþâàííÿ ïîðÿäêó çä³éñíåííÿ ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ º ïóáë³÷íà àäì³í³ñòðàö³ÿ ÿê òèïîâà ïóáë³÷íî-ïðàâîâà ä³ÿëüí³ñòü,
ùî º ïðåäìåòîì Çàêîíó “Ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó” (§ 1).

2. Çàêîí îð³ºíòóºòüñÿ íà ïðèéíÿòòÿ ð³øåíü. Ïóáë³÷íà àäì³í³ñòðàö³ÿ ðîçãëÿ-
äàºòüñÿ ÿê îðãàí³çàö³ÿ äëÿ ïðèéíÿòòÿ îáîâ’ÿçêîâèõ äî âèêîíàííÿ ð³øåíü. Ðåàëüí³
ä³¿, ñïðîùåíà ïóáë³÷íî-àäì³í³ñòðàòèâíà ä³ÿëüí³ñòü àáî àäì³í³ñòðàòèâí³ ïîñëóãè
ö³êàâëÿòü çàêîí ëèøå ó ÷àñòèí³ ïðèéíÿòòÿ ð³øåíü, ÿê³ ïîêëàäåíî â îñíîâó öèõ
âèä³â ä³ÿëüíîñò³.

3. Ñòîñîâíî ñàìèõ ð³øåíü – éäåòüñÿ ïðî îêðåì³ ð³øåííÿ, ÿê³ çàêîí ñòàâèòü
ó öåíòð ñâîº¿ óâàãè (§ 9). Óðåãóëüîâàíà ïóáë³÷íî-àäì³í³ñòðàòèâíà ä³ÿëüí³ñòü º
âèêîíàâ÷îþ ä³ÿëüí³ñòþ. Àäì³í³ñòðàòèâíå íîðìîòâîðåííÿ ÿê ôîðìà êîíêðåòèçàö³¿
òà ñàìîïðîãðàìóâàííÿ, ÿêà, çàçâè÷àé, ëåæèòü ì³æ ïàðëàìåíòñüêèì çàêîíîì òà
âèêîíàííÿì ó êîíêðåòíîìó âèïàäêó, íå ïîñ³äàº æîäíîãî ì³ñöÿ â ñèñòåìàòèö³
çàêîíó.

4. Ñåðåä âèêîíàâ÷èõ ð³øåíü ïåðåâàæàº îäíîñòîðîííº âðåãóëþâàííÿ.
Öåíòðàëüíèì ³íñòèòóòîì ñòàº àäì³í³ñòðàòèâíèé àêò. Ç ³íøîãî áîêó, ïóáë³÷íî-
ïðàâîâ³ äîãîâîðè äëÿ îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿ òàêîæ çäîáóâàþòü ñâîº
âèçíàííÿ. Çàêîí çâåðòàºòüñÿ äî (ñóáîðäèíàö³éíî-ïðàâîâèõ) äîãîâîð³â ó òèõ
ñèòóàö³ÿõ, ó ÿêèõ äîãîâ³ð çàì³íÿº àäì³í³ñòðàòèâíèé àêò (§ 54). Êîîðäèíàö³éíî-
ïðàâîâèé äîãîâ³ð ³ ïîâ’ÿçàí³ ç íèì ñèòóàö³¿, ó ÿêèõ îðãàí ïóáë³÷íî¿ àäì³í³ñòðàö³¿
òà äîãîâ³ðíèé ïàðòíåð ð³âíîçíà÷íî òà ñï³ëüíî áåðóòü ó÷àñòü ó êîíêðåòèçàö³¿
ñóñï³ëüíèõ áëàã, çàëèøàþòüñÿ îñòîðîíü.

5. Çàêîí âèõîäèòü ³ç ïîñïóãîâî¿ ôóíêö³¿ ïðîöåäóðíî-ïðàâîâèõ ïîëîæåíü
â³äíîñíî ìàòåð³àëüíîãî ïðàâà (§ 46). Çà öèì ñòî¿òü ñïåöèô³÷íå ðîçóì³ííÿ
ïðàâèëüíîñò³ ð³øåíü, ÿêå á³ëüøå çîð³ºíòîâàíå íà êîíòðîëü, í³æ íà ñàìó ä³ÿëüí³ñòü
³ âèçíàº çà ñóäîâèì êîíòðîëåì éîãî öåíòðàëüíå ïîëîæåííÿ.

6. Êîìóí³êàòèâí³ çâ’ÿçêè ì³æ ãðîìàäÿíàìè é ïóáë³÷íîþ àäì³í³ñòðàö³ºþ
ðîçãëÿäàþòüñÿ ÿê ïðàâîâ³ â³äíîñèíè ç æîðñòêî âèçíà÷åíèìè ðîëÿìè. Ãðîìàäÿíèí
îáñòîþº ñâî¿ ³íäèâ³äóàëüí³ ïðàâà; ïóáë³÷íà àäì³í³ñòðàö³ÿ, õî÷à é çâ’ÿçàíà ïðàâîì,
àëå âðåøò³-ðåøò ñàìà íåñå â³äïîâ³äàëüí³ñòü çà âèçíà÷åííÿ çàãàëüíîãî ñóñï³ëü-
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íîãî áëàãà. Îñîáëèâî ÷³òêî öå ðîçêðèâàºòüñÿ ó ïðîÿâàõ ïðèíöèïó îô³ö³éíîñò³
(§ 24).

7. Çà çàêîíîì ³íòåðåñè ãðîìàäÿíèíà ñïðÿìîâàí³ íàñàìïåðåä íà çáåðåæåííÿ
ñòàíîâèùà êîëèñü äîñÿãíóòèõ ï³ëüã. Öåíòðàëüíó ðîëü â³ä³ãðàþòü ïðàâíè÷à áåçïåêà,
þðèäè÷íà ÷èíí³ñòü ³ çàõèñò äîâ³ðè (§§ 43, 48, 59). Çàõèñò äîâ³ðè áóâ êëþ÷îâîþ
òåìîþ ï³ä ÷àñ ðîçðîáêè çàêîíó. Îñíîâà äîâ³ðè ´ðóíòóºòüñÿ íà òîìó óÿâëåíí³, ùî
ïóáë³÷íà àäì³í³ñòðàö³ÿ âèêëþ÷íî ñàìîñò³éíî íåñå â³äïîâ³äàëüí³ñòü çà ïðàâîì³ðí³ñòü
ñâî¿õ àêò³â.

8. ×èííà ïóáë³÷íà àäì³í³ñòðàö³ÿ ïðåäñòàâëåíà â çàêîí³ ÿê çãóðòîâàíà ºäí³ñòü.
Òàê, ó çàêîí³ ïàíóº ïðèíöèï óòðèìàííÿ äîêóìåíò³â ó òàºìíèö³, ä³ÿ ÿêîãî
ïîñëàáëþºòüñÿ ëèøå ïðàâîì ó÷àñíèê³â ïðîöåäóðè íà îçíàéîìëåííÿ ç ìàòåð³àëàìè
ñïðàâè (§ 29). Ðóõ äàíèõ âñåðåäèí³ àäì³í³ñòðàö³¿ çàêîí íå ðîçãëÿäàº ÿê ñàìîñò³éíó
ïðàâîâó ïðîáëåìó.

9. Çàêîí ñêîíöåíòðîâàíèé óñåðåäèí³ êðà¿íè. Çàõîäè ì³æíàðîäíî¿ ïóáë³÷íî-
àäì³í³ñòðàòèâíî¿ ä³ÿëüíîñò³ íå íàëåæàòü äî ñôåðè éîãî ³íòåðåñ³â, ïðî ùî ñâ³ä÷àòü
íåçíà÷í³ çà îáñÿãîì íîðìè ïðî âðåãóëþâàííÿ ïîðÿäêó íàäàííÿ âçàºìíî¿ äîïîìîãè
ì³æ îðãàíàìè ïóáë³÷íî¿ àäì³í³ñòðàö³¿ (§§ 4–8) [2].

Ó ñâîþ ÷åðãó, êîíöåïòóàëüí³ ïîëîæåííÿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè â
Í³ìå÷÷èí³ á³ëüøå ðîçêðèò³ â Çàêîí³ “Ïðî àäì³í³ñòðàòèâíå ïðîâàäæåííÿ” 2003 ð.,
ÿêèé íàë³÷óº 103 ïàðàãðàôè òà ì³ñòèòü ñàìå àäì³í³ñòðàòèâíî-ïðîöåäóðí³ ïðàâèëà
ðåàë³çàö³¿ àäì³í³ñòðàòèâíîãî ïðîâàäæåííÿ, ùî â ðîçð³ç³ § 9 çàãàëîì òðàêòóºòüñÿ
ÿê ï³äãîòîâêà ³ âèäàííÿ àäì³í³ñòðàòèâíîãî àêòà, à òàêîæ óêëàäåííÿ ïóáë³÷íî-
ïðàâîâîãî äîãîâîðó [1, ñ. 2].

Ïîðÿäîê ðîçãëÿäó òà âèð³øåííÿ àäì³í³ñòðàòèâíîãî ïðîâàäæåííÿ ïåðåäóñ³ì
ðåãëàìåíòîâàíèé ó ×àñòèí³ 2 Ðîçä³ëó 1 Çàêîíó (§§ 22 “Ïî÷àòîê àäì³í³ñòðàòèâíîãî
ïðîâàäæåííÿ”, 23 “Îô³ö³éíà ìîâà”, 24 “Ïðèíöèïè äîñë³äæåííÿ”, 25 “Êîíñóëü-
òóâàííÿ, ³íôîðìóâàííÿ”, 26 “Çàñîáè äîêàçóâàííÿ”, 28 “Çàñëóõîâóâàííÿ ó÷àñíèê³â
ïðîâàäæåííÿ”, 29 “Îçíàéîìëåííÿ ó÷àñíèê³â ç ìàòåð³àëàìè ïðîâàäæåííÿ”, 30 “Çáå-
ðåæåííÿ òàºìíèö³”), ×àñòèí³ 3 Ðîçä³ë³â 1–3 Çàêîíó (§§ 35 “Ïîíÿòòÿ àäì³í³ñòðàòèâ-
íîãî àêòà”, 36 “Äîäàòêîâ³ ðîçïîðÿäæåííÿ äî àäì³í³ñòðàòèâíîãî  àêòà”, 37 “Âèçíà÷å-
í³ñòü çì³ñòó àäì³í³ñòðàòèâíîãî àêòà òà éîãî ôîðìà”, 38 “Ãàðàíò³ÿ”, 39 “Îá´ðóíòóâàííÿ
àäì³í³ñòðàòèâíîãî àêòà”, 40 “Ä³ÿ àäì³í³ñòðàòèâíîãî îðãàíó ç ðîçñóäó”, 41 “Îãî-
ëîøåííÿ àäì³í³ñòðàòèâíîãî àêòà”, 42 “Î÷åâèäí³ ïîìèëêè â àäì³í³ñòðàòèâíîìó
àêò³”, 43 “Ä³ÿ àäì³í³ñòðàòèâíîãî àêòà”, 44 “Í³ê÷åìí³ñòü àäì³í³ñòðàòèâíîãî àêòà”,
45 “Âèïðàâëåííÿ ïðîöåñóàëüíèõ ³ ôîðìàëüíèõ ïîìèëîê”, 46 “Íàñë³äêè
ïðîöåñóàëüíèõ ³ ôîðìàëüíèõ ïîìèëîê”, 50 “Â³äì³íà òà â³äçèâ àäì³í³ñòðàòèâíîãî
àêòà ïðè îñêàðæåíí³”, 51 “Â³äíîâëåííÿ ïðîâàäæåííÿ”) [1, ñ. 4–5].

Àíàë³çóþ÷è â³äïîâ³äí³ íîðìàòèâí³ ïîëîæåííÿ, çàçíà÷èìî, ùî çì³ñòîâíèé òà
ñóòí³ñíèé àñïåêò öèõ íîðì â³äîáðàæåíèé ó ïîëîæåííÿõ çàêîíîïðîºêòó Óêðà¿íè
“Ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó” (2018 ð.), çîêðåìà â ðîçä³ëàõ IV–VIII, ñòàòòÿõ
44–102 [3].

Ä³ÿëüí³ñòü ñóä³â àäì³í³ñòðàòèâíî¿ þðèñäèêö³¿ â Í³ìå÷÷èí³, ÿê áóëî çàçíà÷åíî
âèùå, ðåãëàìåíòîâàíî Ôåäåðàëüíèì Çàêîíîì “Ïðî àäì³í³ñòðàòèâí³ ñóäè” 1991

© Bilous Victor, Ternushchak Mykhailo, 2020



DOI (Issue): https: //doi.org/10.36486/np.2020.3(49) Issue 3(49) 2020

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 3(49) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.3(49)

75

ðîêó, òðüîõ³íñòàíö³éíó ñèñòåìó ÿêèõ ôîðìóþòü àäì³í³ñòðàòèâí³ ñóäè (Verwaltungs-
gericht) òà âèù³ àäì³í³ñòðàòèâí³ ñóäè (Oberverwaltungsgericht) çåìåëü, à íà ð³âí³
Ôåäåðàö³¿ – öå Ôåäåðàëüíèé àäì³í³ñòðàòèâíèé ñóä â Ëåéïöèç³ (Bundesverwal-
tungsgericht) [1, ñ. 90–91].

Îäíà ³ç â³äì³ííîñòåé çàêîíîäàâ÷îãî ðåãóëþâàííÿ àäì³í³ñòðàòèâíî¿ þñòèö³¿
Í³ìå÷÷èíè â³ä ðåãëàìåíòàö³¿ àäì³í³ñòðàòèâíî¿ þñòèö³¿ â Óêðà¿í³ ïîëÿãàº â íàÿâíîñò³
ó â³äïîâ³äíîìó çàêîí³ íîðì, ùî âèçíà÷àþòü ïîðÿäîê óòâîðåííÿ òà ë³êâ³äàö³¿
ñóä³â I, II ³íñòàíö³é, ÿêèé â Óêðà¿í³ óí³ô³êîâàíèé òà âðåãóëüîâàíèé ó Çàêîí³ Óê-
ðà¿íè “Ïðî ñóäîóñòð³é òà ñòàòóñ ñóää³â”.

Ùå îäí³ºþ ñóòòºâîþ â³äì³íí³ñòþ àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà â Í³ìå÷÷èí³
º äîâîë³ ñïåöèô³÷íèé äëÿ â³ò÷èçíÿíèõ ðåàë³é øòàò ñóää³â àäì³í³ñòðàòèâíèõ ñóä³â,
ÿê³, ó ñâîþ ÷åðãó, ïîä³ëÿþòüñÿ íà: øòàòíèõ ñóää³â, ùî ïðèçíà÷àþòüñÿ íà ïîñàäó
ïîæèòòºâî; ñóää³â çà ñóì³ñíèöòâîì ³ç ñóää³â ³íøèõ ñóä³â òà øòàòíèõ ïðîôåñîð³â
ïðàâà, ùî ïðèçíà÷àþòüñÿ â àäì³í³ñòðàòèâí³ ñóäè ïåðøèõ äâîõ ³íñòàíö³é íà ñòðîê
íå ìåíøå äâîõ ðîê³â òà íå á³ëüøå ñòðîêó ¿õ îñíîâíèõ ïîñàä; ñóää³ ç âèïðîáóâàëüíèì
òåðì³íîì àáî ñóää³, ÿê³ âèêîíóþòü ñóäîâ³ äîðó÷åííÿ, – öå ÷èíîâíèêè þñòèö³¿, ùî
â ìàéáóòíüîìó îá³éìóòü ïîñàäó ñóää³. Êð³ì òîãî, äî øòàòó ñóää³â àäì³í³ñòðàòèâíèõ
ñóä³â çåìåëü Í³ìå÷÷èíè îáèðàþòü íåïðîôåñ³éíèõ ñóää³â ñåðåä ãðîìàäÿí Í³ìå÷÷èíè
â³êîì â³ä 25 ðîê³â ç ïðîïèñêîþ ó â³äïîâ³äíîìó ñóäîâîìó îêðóç³, ïðàâîâèé ñòàòóñ
ÿêèõ ðåãóëþºòüñÿ ðîçä³ëîì 3 â³äïîâ³äíîãî Çàêîíó. Ó öüîìó êîíòåêñò³ âëó÷íèì
íàì âèäàºòüñÿ ìîæëèâ³ñòü çàïðîâàäæåííÿ â Óêðà¿í³ ³íñòèòóòó ñóää³â çà ñóì³ñ-
íèöòâîì ç³ çíàíèõ ó íàóêîâ³é ñôåð³ ïðîôåñîð³â ïðàâà çà ãàëóçåâîþ ïðèíàëåæí³ñòþ
òà äîñâ³ä÷åíèõ ñóää³â ³íøèõ ñóäîâèõ þðèñäèêö³é, òàê áè ìîâèòè, ïåðåõðåñíî¿
ñóäîâî¿ äîïîìîãè â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³, òèì ïà÷å â óìîâàõ êàäðîâîãî
íåäîáîðó â ñóäè ïåðøèõ ³íñòàíö³é [1, ñ. 95–96].

Çàãàëîì ñòðóêòóðà Ôåäåðàëüíîãî Çàêîíó “Ïðî àäì³í³ñòðàòèâí³ ñóäè” Í³-
ìå÷÷èíè íàðàõîâóº 4 ÷àñòèíè, 17 ðîçä³ë³â òà 195 ïàðàãðàô³â (ñòàòòåé), ó ÿêèõ
âèçíà÷åí³ ïðåäìåòíà, òåðèòîð³àëüíà þðèñäèêö³ÿ, ñêëàä ñóäó, ïîðÿäêè ðîçãëÿäó,
âèð³øåííÿ òà ïåðåãëÿäó àäì³í³ñòðàòèâíèõ ñïðàâ [1, ñ. 82–89].

Âò³ì, ïðîâîäÿ÷è ïàðàëåë³ ì³æ àäì³í³ñòðàòèâíîþ þñòèö³ºþ Í³ìå÷÷èíè òà
Óêðà¿íè, ñë³ä âðàõîâóâàòè ôàêòîð äåðæàâíîãî óñòðîþ, ôåäåðàëüíèé òà óí³òàðíèé,
ùî çóìîâëþº ³ ñïåöèô³÷í³ñòü ñóäîâèõ ñèñòåì äåðæàâ.

Ó â³ò÷èçíÿíèõ ðåàë³ÿõ àäì³í³ñòðàòèâíèé ïðîöåñ, ïî÷èíàþ÷è ç ïåð³îäó Ðà-
äÿíñüêîãî ñîþçó, ðîçâèâàâñÿ â ³íø³é ïëîùèí³, äå â 50–60 ðîêàõ â÷åíèìè Â. Ãîð-
øåíüîâèì òà Í. Ñàë³ùåâîþ áóëà ðîçðîáëåíà êîíöåïö³ÿ “óïðàâëåí÷åñêîãî àäìèíè-
ñòðàòèâíîãî ïðîöåññà” [4]. Ñàìå òîìó â ïåð³îä çäîáóòòÿ íåçàëåæíîñò³ â Óêðà¿í³
òåîð³ÿ àäì³í³ñòðàòèâíîãî ïðîöåñó áàçóâàëàñÿ íà òðüîõ îñíîâíèõ êîíöåïö³ÿõ: ñóäîâ³é,
äåë³êòí³é òà óïðàâë³íñüê³é, ùî çóìîâèëî íàóêîâó ñï³ëüíîòó ðîçìåæîâóâàòè
àäì³í³ñòðàòèâíèé ïðîöåñ íà øèðîêó òà âóçüêó êîíöåïö³¿. Âóçüêà êîíöåïö³ÿ àäì³í³-
ñòðàòèâíîãî ïðîöåñó õàðàêòåðèçóº éîãî ÿê ä³ÿëüí³ñòü âèêëþ÷íî àäì³í³ñòðàòèâíèõ
ñóä³â ç âèð³øåííÿ ïóáë³÷íî-ïðàâîâèõ ñïîð³â, à ä³ÿëüí³ñòü ïóáë³÷íî¿ àäì³í³ñòðàö³¿
ç ðîçãëÿäó ³íäèâ³äóàëüíèõ ñïðàâ, íàñë³äêîì ÷îãî º âèíåñåííÿ ñàìå àäì³í³ñòðàòèâíèõ
àêò³â, íàëåæàòü äî àäì³í³ñòðàòèâíî-ïðîöåäóðíî¿ ä³ÿëüíîñò³.
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Íà ïðîòèâàãó ö³é êîíöåïö³¿ ³ñíóº øèðîêà êîíöåïö³ÿ àäì³í³ñòðàòèâíîãî ïðîöåñó,
â ÿê³é â³í  ³íòåðïðåòóºòüñÿ ÿê ä³ÿëüí³ñòü àäì³í³ñòðàòèâíèõ îðãàí³â íå ò³ëüêè
êëàñè÷íèõ îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿, òàêèõ ÿê îðãàíè âèêîíàâ÷î¿ âëàäè òà
ì³ñöåâîãî ñàìîâðÿäóâàííÿ, à é àäì³í³ñòðàòèâíèõ ñóä³â òà ³íøèõ ñóä³â. Íàïðèêëàä,
â Óêðà¿í³ – öå ñóäè çàãàëüíî¿ þðèñäèêö³¿, ùî âèð³øóþòü äåë³êòí³ ñïðàâè.

Ó íàø³ äí³ â ïëîùèí³ àäì³í³ñòðàòèâíî¿ ðåôîðìè, ùî ðåàë³çóºòüñÿ â óìîâàõ
ºâðî³íòåãðàö³¿, ïåðåîñìèñëåííÿ òà òðàíñôîðìàö³¿ ñèñòåìè â³ò÷èçíÿíîãî àäì³í³ñò-
ðàòèâíîãî ïðàâà ó ñòîðîíó çàïîçè÷åííÿ ñèñòåìè çàãàëüíîãî àäì³í³ñòðàòèâíîãî
ïðàâà Í³ìå÷÷èíè, ó îñíîâ³ ÷îãî ïîêëàäåíî ÷³òêèé ïîä³ë àäì³í³ñòðàòèâíî-
ïðîöåñóàëüíèõ òà àäì³í³ñòðàòèâíî-ïðîöåäóðíèõ â³äíîñèí, óïðàâë³íñüêà êîíöåïö³ÿ
àäì³í³ñòðàòèâíîãî ïðîöåñó âòðà÷àº ñåíñ.

Òàê, ó çàãàëüíîìó çíà÷åíí³ ï³ä ïðàâîâîþ ïðîöåäóðîþ çàçâè÷àé ââàæàþòü
îô³ö³éíî âñòàíîâëåíèé ïîðÿäîê ä³é ïðè îáãîâîðåíí³, âåäåíí³ ñïðàâè ÷è ä³ÿëüíîñò³
ó ñôåð³ ïðàâà [5, ñ. 38].

Â³äîìà â÷åíà Ò. Êîëîìîºöü þðèäè÷íó ïðîöåäóðó ³íòåðïðåòóº ÿê ðåãëàìåíòîâà-
íèé þðèäè÷íèìè íîðìàìè ïîðÿäîê çä³éñíåííÿ íîðìàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ
ñóñï³ëüíèõ â³äíîñèí ïðàâîòâîð÷îñò³ òà ïðàâîðåàë³çàö³¿ [6, ñ. 220].

Ó ñâîþ ÷åðãó, ². Áîéêî, Î. Çèìà, Î. Ñîëîâéîâà òðàêòóþòü àäì³í³ñòðàòèâíó
ïðîöåäóðó ÿê “ñòðóêòóðîâàíèé, íîðìàòèâíî çàêð³ïëåíèé ïîðÿäîê ïðèéíÿòòÿ
àäì³í³ñòðàòèâíèõ àêò³â, ñïðÿìîâàíèé íà âèð³øåííÿ êîíêðåòíèõ ñïðàâ ó ñôåð³
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, íàãîëîøóþ÷è, ùî â íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà
ò³ëüêè ôîðìóºòüñÿ â÷åííÿ ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó, ÿêå ìàº ñòàòè ôóíäàìåí-
òîì äëÿ ôîðìóâàííÿ íîðì, ñóêóïí³ñòü ÿêèõ ïîñ³äàòèìå öåíòðàëüíå ì³ñöå â ñèñòåì³
îäíîéìåííî¿ ãàëóç³ ïðàâà”  [7, ñ. 141, 149].

Î. Ìèêîëåíêà ââàæàº, ùî àäì³í³ñòðàòèâíà ïðîöåäóðà – öå âðåãóëüîâàíà
àäì³í³ñòðàòèâíî-ïðîöåäóðíèìè íîðìàìè ïîñë³äîâí³ñòü ïðîöåñóàëüíèõ ä³é ñóá’ºêò³â
íîðìîòâîð÷î¿ òà ïðàâîçàñòîñîâíî¿ ä³ÿëüíîñò³, ñòðóêòóðîâàíèõ â³äïîâ³äíèìè ïðî-
öåäóðíèìè â³äíîñèíàìè, ùîäî ïðèéíÿòòÿ íîðìàòèâíî-ïðàâîâèõ àêò³â óïðàâë³ííÿ
òà âèð³øåííÿ àäì³í³ñòðàòèâíèõ ñïðàâ [8, ñ. 411].

Ó ï³äðó÷íèêó “Àäì³í³ñòðàòèâíå ïðàâî Óêðà¿íè. Ïîâíèé êóðñ” çà çàãàëüíîþ
ðåäàêö³ºþ ïðîôåñîðà Â. Ãàëóíüêà âèîêðåìëåíî òàê³ îçíàêè àäì³í³ñòðàòèâíî¿
ïðîöåäóðè “áàçóºòüñÿ íà íîðìàõ ÷èííîãî çàêîíîäàâñòâà; âèçíà÷àº ïîðÿäîê ðîçãëÿäó
àäì³í³ñòðàòèâíèõ ñïðàâ; óïîðÿäêîâóº ïîâñÿêäåííó ä³ÿëüí³ñòü ñóá’ºêò³â ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ; ñïðÿìîâàíà íà ðåàë³çàö³þ òà çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â îêðåìî¿ ô³çè÷íî¿ òà þðèäè÷íî¿ îñîáè; çàâåðøóºòüñÿ óõâàëåííÿì àäì³í³-
ñòðàòèâíîãî àêòà” [9, ñ. 199].

Í. Ãóáåðñüêà äî îçíàê çì³ñòîâíèõ òà ñòðóêòóðíèõ îñîáëèâîñòåé ñòàä³é àäì³-
í³ñòðàòèâíî¿ ïðîöåäóðè â³äíîñèòü: “íàÿâí³ñòü ñïåöèô³÷íîãî ïðîöåñóàëüíîãî
çàâäàííÿ; îñîáëèâå êîëî ñóá’ºêò³â; – íàÿâí³ñòü ïåâíî¿ ê³ëüêîñò³ ïîñë³äîâíèõ ïðî-
öåñóàëüíèõ ä³é, îá’ºäíàíèõ ó â³äïîâ³äí³ åòàïè; çä³éñíåííÿ þðèäè÷íèõ ïðîöåñóàëüíèõ
ä³é ó ïåâí³é ëîã³÷í³é ïîñë³äîâíîñò³ òà ó â³äïîâ³äíèõ ÷àñîâèõ ìåæàõ; îôîðìëåííÿ
ðåçóëüòàò³â çä³éñíåíèõ ä³é ó þðèäè÷íèõ äîêóìåíòàõ; íàÿâí³ñòü çâ’ÿçêó ì³æ
ïîïåðåäí³ìè é íàñòóïíèìè ñòàä³ÿìè, ÿêèé çàáåçïå÷óº íåîáõ³äíó ïîñë³äîâí³ñòü
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ðîçâèòêó àäì³í³ñòðàòèâíîãî ïðîâàäæåííÿ òà íàäàº ìîæëèâ³ñòü ïåðåâ³ðêè çä³é-
ñíåííÿ îêðåìèõ ñòàä³é” [10].

Îòæå, ó â³ò÷èçíÿí³é àäì³í³ñòðàòèâíî-ïðàâîâ³é íàóö³ íàïðàöüîâóþòüñÿ äîêòðè-
íàëüí³ ïîëîæåííÿ àäì³í³ñòðàòèâíî¿ ïðîöåäóðè, ÿê³ ñïðÿìîâàí³ íà ðîçìåæóâàííÿ
ïðîöåäóðíî¿ òà ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ â ñèñòåì³ àäì³í³ñòðàòèâíîãî ïðàâà Óê-
ðà¿íè.

Âîäíî÷àñ âàðòî âðàõîâóâàòè òå, ùî â Óêðà¿í³ äîòåïåð íå ïðèéíÿò³ çàêîíè
“Ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó” àáî “Ïðî àäì³í³ñòðàòèâíå ïðîâàäæåííÿ”, ïðî-
öåäóðí³ àäì³í³ñòðàòèâí³ â³äíîñèíè ç ïîçèö³¿ ïðàêòè÷íîãî âèêîðèñòàííÿ çäåá³ëüøîãî
ðåãëàìåíòîâàí³ ï³äçàêîííèìè àêòàìè íà ð³âí³ â³äîì÷èõ ³íñòðóêö³é òà ïîëîæåíü,
íå ìîæíà êîíñòàòóâàòè ïðî íàÿâí³ñòü ³íñòèòóòó àäì³í³ñòðàòèâíî¿ ïðîöåäóðè â
ñèñòåì³ àäì³í³ñòðàòèâíîãî ïðàâà. Ç îäíîãî áîêó, â Óêðà¿í³ º íèçêà ³íøèõ çàêîí³â,
ÿê³ ìîæíà ðîçãëÿäàòè ÿê áàçîâ³ çàêîíè ³íñòèòóòó àäì³í³ñòðàòèâíî¿ ïðîöåäóðè:
“Ïðî çâåðíåííÿ ãðîìàäÿí”, “Ïðî àäì³í³ñòðàòèâí³ ïîñëóãè”, “Ïðî ë³öåíçóâàííÿ
îêðåìèõ âèä³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³”, “Ïðî äåðæàâíó ðåºñòðàö³þ ðå÷îâèõ
ïðàâ íà  íåðóõîìå ìàéíî òà ¿õ îáòÿæåíü”, “Ïðî äåðæàâíó ðåºñòðàö³þ þðèäè÷íèõ
îñ³á, ô³çè÷íèõ îñ³á – ï³äïðèºìö³â òà ãðîìàäñüêèõ ôîðìóâàíü”, “Ïðî îñíîâí³
çàñàäè äåðæàâíîãî íàãëÿäó (êîíòðîëþ) ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³” òà ³íø³.

Îòæå, â³äñóòí³ñòü îñíîâîïîëîæíèõ çàêîí³â “Ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó”,
“Ïðî àäì³í³ñòðàòèâíå ïðîâàäæåííÿ”, ðåãëàìåíòàö³ÿ íà ð³âí³ â³äîì÷èõ ï³äçàêîííèõ
àêò³â (³íñòðóêö³é, ïîëîæåíü)  º îäíèì ³ç ôàêòîð³â çì³ñòó îáóìîâëåííÿ øèðîêî¿
êîíöåïö³¿ àäì³í³ñòðàòèâíîãî ïðîöåñó, ÿêà ö³ëêîì àêòóàëüíà ó â³ò÷èçíÿí³é íàóö³
àäì³í³ñòðàòèâíîãî ïðàâà.

Òàêèì ÷èíîì, óðàõîâóþ÷è â³äñóòí³ñòü ºäèíîãî ñòàëîãî ï³äõîäó äî òðàêòóâàííÿ
àäì³í³ñòðàòèâíî-ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ â Óêðà¿í³, íàÿâí³ñòü ò³ëüêè íàïðàöþâàíü
òà ðîçðîáîê ïðîºêòó çàêîíó Óêðà¿íè “Ïðî àäì³í³ñòðàòèâíó ïðîöåäóðó” òà ï³äçà-
êîííî¿ ðåàë³çàö³¿ àäì³í³ñòðàòèâíî-ïðîöåäóðíèõ â³äíîñèí íà ð³âí³ â³äîì÷èõ ³íñòðóê-
ö³é ³ ïîëîæåíü çìóøóº íàñ êîíñòàòóâàòè äèñêóñ³éí³ñòü òà ïåðåä÷àñí³ñòü óïðîâàäæåí-
íÿ ³íñòèòóòó àäì³í³ñòðàòèâíî¿ ïðîöåäóðè â ñèñòåìó àäì³í³ñòðàòèâíîãî ïðàâà Óêðà¿íè.
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NORMATIVE AND LEGAL BASIS OF ADMINISTRATIVE-PROCEDURAL
ACTIVITY OF GERMANY

Paper represents comprehensive study of the legal regulation of administrative
procedure and administrative procedure in Germany.  A comparative legal analysis of
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the legislative regulation of the provisions of administrative-procedural and
administrative-procedural content in Germany and Ukraine.

The provisions of the Federal Laws of Germany “On Administrative Courts” and
“On Administrative Proceedings” are analyzed. The European German doctrine of
general administrative law from the standpoint of interpretation of the system, which
provides for the division into general and special parts, in which the general contains
theoretical and legal provisions of the institutions of administrative procedure and
administrative process as activities that by their nature are multipolar phenomena,
including public bodies, administration and courts of administrative jurisdiction. The
special part consists of sub-branches of administrative law, such as tax, financial,
banking, trade and others. The features of the concept of administrative procedure in
the general administrative law of Germany are considered.

It is noted that the domestic doctrine of administrative law is being modernized
in terms of borrowing the provisions of the system of general administrative law of
Germany, which is based on a clear division of administrative-procedural and
administrative-procedural relations.

The preconditions for the inexpediency of introducing the institution of
administrative procedure in the doctrine of administrative law of Ukraine are given,
given the lack of a unified definition of the system and content of administrative-
procedural relations due to the broad concept of administrative process.

Keywords: administrative procedure, administrative process, concepts, courts of
administrative jurisdiction, bodies of public administration, Germany.
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