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ÍÀÖ²ÎÍÀËÜÍÎ¯ ÁÅÇÏÅÊÈ

Ó ñòàòò³ ðîçêðèòî ïèòàííÿ çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³
ìèòíèìè îðãàíàìè ÿê ñêëàäîâî¿ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè. Âèçíà÷åíî ïîíÿòòÿ
òà çì³ñò ìèòíî¿ ä³ÿëüíîñò³, ñïðÿìîâàíî¿ íà çàõèñò ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³.
Àêöåíòîâàíî, ùî ìèòí³ îðãàíè ïðè ïåðåì³ùåíí³ òîâàðó ÷åðåç ìèòíèé êîðäîí
Óêðà¿íè çä³éñíþþòü íå ïðàâîâó îõîðîíó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³, à ëèøå
ñïðèÿþòü çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³. Ðîçãëÿíóòî àäì³í³ñòðàòèâíó
â³äïîâ³äàëüí³ñòü çà ïåðåì³ùåííÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè òîâàð³â ³ç
ïîðóøåííÿì ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³.

Êëþ÷îâ³ ñëîâà: çàõèñò ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³, ìèòíà ä³ÿëüí³ñòü,
íàö³îíàëüíà áåçïåêà Óêðà¿íè, êîíòðàôàêòí³ òîâàðè.

Óïðîäîâæ ê³ëüêîõ ñòîë³òü ìèòíèöÿ áóëà ³ º ÷è íå íàéãîëîâí³øèì ÷èííèêîì
äåðæàâíîñò³ é íåçàëåæíîñò³ êðà¿íè, ÿñêðàâèì ñâ³ä÷åííÿì âëàäíîãî òà ô³íàíñîâîãî
ñóâåðåí³òåòó. Ðîçâèòîê Óêðà¿íè ÿê ñàìîñò³éíî¿ äåðæàâè ïåðåäáà÷àº áåçïåðåðâíèé çàõèñò
íàö³îíàëüíèõ ³íòåðåñ³â, â³äïîâ³äíî äî ÿêèõ âèçíà÷àþòüñÿ íàïðÿìè, ïð³îðèòåòè òà ôóíêö³¿
¿¿ ìèòíî¿ ïîë³òèêè. Çà òàêèõ îáñòàâèí âàæëèâî íå ò³ëüêè çàáåçïå÷èòè îïòèì³çàö³þ
îòðèìàíèõ âèãîä â³ä çîâí³øíüîåêîíîì³÷íî¿ ä³ÿëüíîñò³, à é çâàæèòè ìîæëèâ³ íåáåçïåêè
³ çàãðîçè. Áåçïåðå÷íî, ìèòíà ñèñòåìà º âàæëèâèì é åôåêòèâíèì ô³ñêàëüíèì
³íñòðóìåíòîì äåðæàâíîãî óïðàâë³ííÿ åêîíîì³êè êðà¿íè. ² ñåðåä âàæëèâèõ ñïîñîá³â
åêîíîì³÷íîãî çàõèñòó – ïðàâèëüíî îðãàí³çîâàíà ³ ÷³òêî íàëàãîäæåíà ìèòíà ä³ÿëüí³ñòü,
ó ìåæàõ ÿêî¿ âèçíà÷àºòüñÿ ïîðÿäîê ïåðåì³ùåííÿ ÷åðåç ìèòíèé êîðäîí òîâàð³â,
âñòàíîâëþþòüñÿ ìèòà ³ ìèòí³ çáîðè, ïðîöåäóðè ìèòíîãî êîíòðîëþ òà ³íø³ çàñîáè
ìèòíî¿ ñïðàâè ðåàë³çàö³¿ ìèòíî¿ ïîë³òèêè. Áåçêîíòðîëüíå ïåðåì³ùåííÿ êîíòðàôàêòíèõ
òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè çàâäàº çíà÷íî¿ øêîäè ¿¿ åêîíîì³÷íèì ³íòåðåñàì.

Ï³äðîáëåííÿ òîâàðó îñòàíí³ìè ðîêàìè ñòàëî îñîáëèâî ìàñøòàáíèì. Ïðè÷èíà
öüîãî – íåäîñòàòíÿ îá³çíàí³ñòü ñóñï³ëüñòâà ùîäî çîâí³øíüîãî âèãëÿäó îðèã³íàëüíî¿
ïðîäóêö³¿, ¿õ ÿêîñòåé òà ôóíêö³îíàëüíèõ âëàñòèâîñòåé. Ìîæëèâ³ñòü îòðèìàííÿ
íàäïðèáóòê³â øòîâõàº íåäîáðîñîâ³ñíèõ âèðîáíèê³â ï³äðîáëåíî¿ ïðîäóêö³¿,
³ìïîðòåð³â òà åêñïîðòåð³â íà ïîðóøåííÿ íîðìè çàêîíîäàâñòâà. Çàðàäè îäåðæàííÿ
âèãîäè âîíè âèãîòîâëÿþòü êîíòðàôàêòíó ïðîäóêö³þ ñâ³òîâèõ áðåíä³â, íåõòóþ÷è
ïðè öüîìó ñòàíäàðòàìè ÿêîñò³ òà áåçïåêîþ ñïîæèâà÷³â.
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Ñïðèÿííÿ çàõèñòó ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³ (äàë³ – Ï²Â) ³ áîðîòüáà ç
ï³äðîáëåíèì òîâàðîì íà ìèòíîìó êîðäîí³ Óêðà¿íè º îäíèì ³ç îñíîâíèõ çàâäàíü
óêðà¿íñüêèõ ìèòíèõ îðãàí³â ³ ïðîÿâîì ¿õ ïðàâîîõîðîííî¿ ñóòíîñò³. Àäæå äîö³ëüí³øå
çàïîá³ãàòè ââåçåííþ êîíòðàôàêòíî¿ ïðîäóêö³¿ íà ìèòíîìó êîðäîí³, í³æ ïîò³ì ¿¿
çáèðàòè â ì³ñöÿõ ðåàë³çàö³¿ íà âíóòð³øíüîìó ðèíêó. Õî÷ íîðìè íàö³îíàëüíîãî
ìèòíîãî çàêîíîäàâñòâà äîçâîëÿþòü ïðàâîâëàñíèêó çàõèñòèòè ñâî¿ ìàéíîâ³ ïðàâà
íà îá’ºêòè Ï²Â, îñê³ëüêè â íèõ âïðîâàäæåíî àíàëîã³÷í³ ì³æíàðîäí³é ïðàêòèö³
ìèòí³ ïðîöåäóðè ùîäî çàõèñòó Ï²Â, ïðîòå âîíî ìàº íèçêó ïðîãàëèí. Òîìó ñòâîðåííÿ
åôåêòèâíî¿ ñèñòåìè çàõèñòó Ï²Â ââàæàºòüñÿ îäíèì ³ç îñíîâíèõ øëÿõ³â ó ðîçâ’ÿçàíí³
ïðîáëåì îá³ãó êîíòðàôàêòíèõ òîâàð³â, ÿê³ ñïðè÷èíÿþòü íåãàòèâí³ åêîíîì³÷í³ òà
ïîë³òè÷í³ íàñë³äêè òà çàãðîæóþòü íàö³îíàëüíèì ³íòåðåñàì ó ö³ëîìó.

Ìèòíî-ïðàâîâå ðåãóëþâàííÿ çàõèñòó Ï²Â äîñë³äæóâàëè òàê³ â÷åí³, ÿê Á.². Áà-
áåíêî, Í.Â. Âîëêîâà, Î.À. Ãàùèöüêèé, ².Ì. Êîðîñòàøîâà, Ó.Â. Êìåö³íñüêà,
Î.Î. Ïóíäà, Â.À. Ñâèðèäà, Î.Ì. Òðîï³íà òà ³íø³. Îäíàê, íåçâàæàþ÷è íà òàêèé
øèðîêèé ñïåêòð äîñë³äæåííÿ ïðàâîçíàâöÿìè çàõèñòó Ï²Â íà ìèòíîìó êîðäîí³,
ïèòàííÿ ïðàâîâî¿ îõîðîíè ðåçóëüòàò³â ³íòåëåêòóàëüíî¿ ä³ÿëüíîñò³ â êîíòåêñò³
íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè íå çíàéøëî äîñòàòíüîãî âèñâ³òëåííÿ ó ïðàâîâ³é
íàóö³, ùî äåòåðì³íóº ïîäàëüøå ¿¿ âèâ÷åííÿ.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ìèòíèõ ïðîöåäóð çàõèñòó Ï²Â ÿê ñêëàäîâî¿
íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè.

Â³äïîâ³äíî äî Çàêîíó Óêðà¿íè “Ïðî îñíîâè íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè” [1]
îñíîâíèìè çàñàäàìè äåðæàâíî¿ ïîë³òèêè º çàõèñò íàö³îíàëüíèõ ³íòåðåñ³â ³
ãàðàíòóâàííÿ â Óêðà¿í³ áåçïåêè îñîáè, ñóñï³ëüñòâà ³ äåðæàâè â³ä çîâí³øí³õ ³
âíóòð³øí³õ çàãðîç â óñ³õ ñôåðàõ æèòòºä³ÿëüíîñò³. Âîäíî÷àñ ñôåðîþ ìèòíî¿ ïîë³òèêè
º çàáåçïå÷åííÿ åêîíîì³÷íèõ ³íòåðåñ³â òà áåçïåêè Óêðà¿íè, à öå ÷³òêî âèçíà÷àº
ì³ñöå ìèòíî¿ ïîë³òèêè ó äåðæàâí³é ïîë³òèö³ íàö³îíàëüíî¿ áåçïåêè [2].

Çàêîíîäàâåöü âèçíà÷àº äåðæàâíó ìèòíó ïîë³òèêó ÿê ñèñòåìó ïðèíöèï³â òà
íàïðÿì³â ä³ÿëüíîñò³ äåðæàâè ó ñôåð³ çàõèñòó ìèòíèõ ³íòåðåñ³â òà çàáåçïå÷åííÿ
ìèòíî¿ áåçïåêè Óêðà¿íè, ðåãóëþâàííÿ çîâí³øíüî¿ òîðã³âë³, çàõèñòó âíóòð³øíüîãî
ðèíêó, ðîçâèòêó åêîíîì³êè Óêðà¿íè òà ¿¿ ³íòåãðàö³¿ äî ñâ³òîâî¿ åêîíîì³êè [2,
ñò. 5]. Ï³ä ïîíÿòòÿì “ìèòíà ñïðàâà” çàêîíîäàâåöü ðîçóì³º çàõîäè, ñïðÿìîâàí³ íà
ðåàë³çàö³þ äåðæàâíî¿ ïîë³òèêè ó ñôåð³ äåðæàâíî¿ ìèòíî¿ ñïðàâè, çîêðåìà âñòà-
íîâëåí³ ïîðÿäîê ³ óìîâè ïåðåì³ùåííÿ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè, ¿õ
ìèòíèé êîíòðîëü òà ìèòíå îôîðìëåííÿ, ñïðàâëÿííÿ ìèòíèõ ïëàòåæ³â, çàñòîñóâàííÿ
ìåõàí³çì³â òàðèôíîãî ³ íåòàðèôíîãî ðåãóëþâàííÿ çîâí³øíüîåêîíîì³÷íî¿ ä³ÿëü-
íîñò³, âåäåííÿ ìèòíî¿ ñòàòèñòèêè, îáì³í ìèòíîþ ³íôîðìàö³ºþ, âåäåííÿ Óêðà¿íñüêî¿
êëàñèô³êàö³¿ òîâàð³â çîâí³øíüîåêîíîì³÷íî¿ ä³ÿëüíîñò³, çä³éñíåííÿ â³äïîâ³äíî äî
çàêîíó äåðæàâíîãî êîíòðîëþ íåõàð÷îâî¿ ïðîäóêö³¿ ïðè ¿¿ ââåçåíí³ íà ìèòíó
òåðèòîð³þ Óêðà¿íè, çàïîá³ãàííÿ òà ïðîòèä³ÿ êîíòðàáàíä³, áîðîòüáà ç ïîðóøåííÿìè
ìèòíèõ ïðàâèë, îðãàí³çàö³ÿ ³ çàáåçïå÷åííÿ ä³ÿëüíîñò³ ìèòíèõ îðãàí³â [2, ñò. 7].

Äåÿêîþ ì³ðîþ ñë³ä ïîãîäèòèñü ç À.². Êàë³í³÷åíêî, ÿêà çàçíà÷àº, ùî ìèòí³
ïðàâîâ³äíîñèíè îõîïëþþòü íå ò³ëüêè åêîíîì³÷íó ñôåðó, à é çîâí³øíüîïîë³òè÷íó,
âíóòð³øíüîïîë³òè÷íó, íàóêîâî-òåõíîëîã³÷íó, åêîëîã³÷íó, ³íôîðìàö³éíó, ñîö³àëüíó,
ãóìàí³òàðíó, à òàêîæ ñôåðè äåðæàâíî¿ áåçïåêè òà áåçïåêè äåðæàâíîãî êîðäîíó [3,
ñ. 14].
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Ñïðàâåäëèâî ñòâåðäæóº À.Ã. Áèäèê, ùî íàéåôåêòèâí³øîþ óìîâîþ ðåàë³çàö³¿
ìèòíî¿ ä³ÿëüíîñò³ º çëàãîäæåíà òà çàêð³ïëåíà çàêîíîäàâ÷î ñï³ëüíà é âçàºìî-
óçãîäæåíà ä³ÿëüí³ñòü ìèòíèõ îðãàí³â [4, ñ. 17]. Âîäíî÷àñ Þ.Ä. Êóíºâ çàçíà÷àº,
ùî ìèòí³ îðãàíè âèêîíóþòü ó ñôåð³ ìèòíî¿ ñïðàâè ïîäâ³éíó ðîëü: çä³éñíþþòü
ìèòíó ñïðàâó òà îðãàí³çîâóþòü óïðàâë³ííÿ ö³ºþ ñïðàâîþ òà ¿¿ ðîçâèòîê, ùî â
ñóêóïíîñò³ çóìîâèëî ïîÿâó â òåîð³¿ òåðì³íà “ìèòíà ä³ÿëüí³ñòü” [5, ñ. 13].

Ó þðèñïðóäåíö³¿ ìèòíó ä³ÿëüí³ñòü ðîçóì³þòü ÿê ôîðìó çä³éñíåííÿ ìèòíî¿
ñïðàâè, ÿêà ïåðåäáà÷àº ìèòíå ðåãóëþâàííÿ, ìèòí³ ïðàâèëà, ìèòí³ ïðîöåäóðè,
áîðîòüáó ç êîíòðàáàíäîþ òà ïîðóøåííÿìè ìèòíîãî çàêîíîäàâñòâà, ³íø³ çàñîáè
çàáåçïå÷åííÿ ìèòíî¿ áåçïåêè òà äîñÿãíåííÿ ö³ëåé ³ âèêîíàííÿ çàâäàíü, óñòàíîâëåíèõ
äåðæàâîþ äëÿ ìèòíî¿ ñëóæáè. Òîáòî ä³ÿëüí³ñòü, ñïðÿìîâàíó íà ðåàë³çàö³þ ìèòíî¿
ïîë³òèêè äåðæàâè çàñîáàìè ìèòíî¿ ñïðàâè [6]. Ïðè öüîìó ìèòíà ñïðàâà ì³ñòèòü
çàñîáè ðåàë³çàö³¿ ìèòíî¿ ïîë³òèêè øëÿõîì îðãàí³çàö³¿ òà ïðîâàäæåííÿ ìèòíî¿
ä³ÿëüíîñò³. Ìèòíà ïîë³òèêà òà ìèòíà ä³ÿëüí³ñòü, ÿê ñëóøíî íàãîëîøóþòü Î.Â. Êóçü-
ìåíêî, ².Ä. Ïàñòóõ òà Â.Ì. Äîðîãèõ, çàâæäè íåðîçðèâíî ïîâ’ÿçàí³ ç çîâí³øíüî-
åêîíîì³÷íîþ ä³ÿëüí³ñòþ äåðæàâè, îñê³ëüêè âèíèêàþòü çà íàÿâíîñò³ ì³æäåðæàâíèõ
åêîíîì³÷íèõ (òîðãîâåëüíèõ) çâ’ÿçê³â ÿê îá’ºêò äåðæàâíîãî âïëèâó òà êîíòðîëþ [7].
Îòæå, äîõîäèìî âèñíîâêó, ùî ìèòíà ä³ÿëüí³ñòü – öå îðãàí³çàö³ÿ ðîáîòè ç³ ñòÿãó-
âàííÿ ç ïåðåâ³çíèê³â ïîäàòêó çà ïåðåì³ùåííÿ ¿õ òîâàðó ÷åðåç êîðäîí.

Ä³ÿëüí³ñòü ìèòíèõ îðãàí³â, â³äçíà÷àº À.². Êàë³í³÷åíêî, º îäíèì ³ç âàæëèâèõ
åëåìåíò³â ó çàáåçïå÷åíí³ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè, êð³ì òîãî, ì³ñöå ìèòíî¿
ïîë³òèêè ó äåðæàâí³é ïîë³òèö³ íàö³îíàëüíî¿ áåçïåêè âèçíà÷àºòüñÿ ¿¿ çàâäàííÿì –
çàáåçïå÷åííÿ åêîíîì³÷íèõ ³íòåðåñ³â òà áåçïåêè Óêðà¿íè, äî òîãî æ, îá’ºêòîì ìèò-
íî¿ áåçïåêè º ìèòí³ ³íòåðåñè äåðæàâè, ÿê³ çàáåçïå÷óþòü ÿê çîâí³øíüîåêîíîì³÷íó,
òàê ³ ìèòíó áåçïåêó, à ãîëîâíèì ñóá’ºêòîì çàáåçïå÷åííÿ ìèòíî¿ áåçïåêè Óêðà¿íè
º ìèòí³ îðãàíè [3, ñ. 18].

Çàóâàæèìî, ùî îñíîâíîþ ôîðìîþ ñïðèÿííÿ ìèòíèöÿìè çàõèñòó Ï²Â º
çàõîäè ùîäî çàïîá³ãàííÿ ïåðåì³ùåííþ êîíòðàôàêòíèõ òîâàð³â. Äî òàêèõ çàêî-
íîäàâåöü â³äíîñèòü, çîêðåìà: ìèòíèé êîíòðîëü òà ìèòíå îôîðìëåííÿ òîâàð³â, ùî
ì³ñòÿòü îá’ºêòè Ï²Â; ìèòíèé ðåºñòð îá’ºêò³â Ï²Â; ïðèçóïèíåííÿ ìèòíîãî îôîðì-
ëåííÿ òîâàð³â íà ï³äñòàâ³ äàíèõ ìèòíîãî ðåºñòðó; ïðèçóïèíåííÿ ìèòíîãî îôîðì-
ëåííÿ òîâàð³â çà ³í³ö³àòèâîþ ìèòíîãî îðãàíó; ñïðîùåíà ïðîöåäóðà çíèùåííÿ
òîâàð³â, ìèòíå îôîðìëåííÿ ÿêèõ ïðèçóïèíåíî çà ï³äîçðîþ ó ïîðóøåíí³ Ï²Â;
çì³íà ìàðêóâàííÿ íà òîâàðàõ òà ¿õ óïàêîâö³.

Äëÿ çàïîá³ãàííÿ ïåðåì³ùåííþ êîíòðàôàêòíèõ òîâàð³â ÷åðåç ìèòíèé êîðäîí
Óêðà¿íè ìèòíèé îðãàí âåäå ìèòíèé ðåºñòð îá’ºêò³â Ï²Â, ÿê³ îõîðîíÿþòüñÿ â³äïî-
â³äíî äî ÷èííîãî çàêîíîäàâñòâà ó ñôåð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³ [2, ñò.ñò. 398 ³
544]. Òàêèé ðåºñòð íàäàº ïðàâî âëàñíèêó îá’ºêò³â Ï²Â, ÿêèé ìàº ï³äñòàâè ââàæàòè,
ùî ï³ä ÷àñ ïåðåì³ùåííÿ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ïîðóøóþòüñÿ ÷è
ìîæóòü áóòè ïîðóøåí³ éîãî ìàéíîâ³ ïðàâà íà ö³ îá’ºêòè, ïîäàòè äî ìèòíîãî
îðãàíó çàÿâó ïðî ñïðèÿííÿ çàõèñòó íàëåæíèõ éîìó ìàéíîâèõ Ï²Â øëÿõîì âíåñåííÿ
â³äïîâ³äíèõ â³äîìîñòåé äî ìèòíîãî ðåºñòðó îá’ºêò³â Ï²Â. Ïîðÿäîê ðåºñòðàö³¿ â
ìèòíîìó ðåºñòð³ îá’ºêò³â Ï²Â ðåãëàìåíòóºòüñÿ íàêàçîì Ì³í³ñòåðñòâà ô³íàíñ³â
Óêðà¿íè â³ä 30 òðàâíÿ 2012 ð. ¹ 648 [7]. Çàòâåðäæåíèé ïîðÿäîê âèçíà÷àº
ïðîöåäóðó ðåºñòðàö³¿ îá’ºêò³â Ï²Â ó ìèòíîìó ðåºñòð³ òà âñòàíîâëþº ôîðìó çàÿâè,
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ïåðåë³ê ³íôîðìàö³¿ òà äîêóìåíò³â, ÿê³ äîäàþòüñÿ äî çàÿâè, ïîðÿäîê ïîäàííÿ òà
ðîçãëÿäó çàÿâè òà âåäåííÿ ìèòíîãî ðåºñòðó.

Âîäíî÷àñ çã³äíî ³ç çàçíà÷åíèì ïîðÿäêîì äî ìèòíîãî ðåºñòðó îá’ºêò³â Ï²Â
âíîñÿòüñÿ äàí³ ïðî îá’ºêòè àâòîðñüêîãî ïðàâà ³ ñóì³æíèõ ïðàâ, âèíàõîäè, êîðèñí³
ìîäåë³, ïðîìèñëîâ³ çðàçêè, òîðãîâåëüí³ ìàðêè, ãåîãðàô³÷í³ çàçíà÷åííÿ (çîêðåìà
ïîõîäæåííÿ òîâàð³â) òà ñîðòè ðîñëèí. Òàêèé ïåðåë³ê îá’ºêò³â Ï²Â ïîâí³ñòü çá³-
ãàºòüñÿ ç àíàëîã³÷íèì ïåðåë³êîì, çàçíà÷åíèì ó ï. 46 ÷. 1 ñò. 4 Ìèòíîãî êîäåêñó
Óêðà¿íè (äàë³ – ÌÊ Óêðà¿íè).

Âàðòî çâåðíóòè óâàãó íà òå, ùî ìèòí³ îðãàíè ïðè ïåðåì³ùåíí³ òîâàðó ÷åðåç
ìèòíèé êîðäîí Óêðà¿íè çä³éñíþþòü íå ïðàâîâó îõîðîíó ÷è çàõèñò Ï²Â, à ëèøå
ñïðèÿþòü çàõèñòó Ï²Â. Òîæ ç’ÿñóºìî ñï³ââ³äíîøåííÿ öèõ ïîíÿòü. Çàçâè÷àé ö³ äâ³
êàòåãîð³¿ çàñòîñîâóþòü ÿê òîòîæí³, àëå, ÿê ñïðàâåäëèâî çàóâàæóº Î.Ô. Ñêàêóí, ó
þðèäè÷í³é ë³òåðàòóð³ ïðàêòè÷íî íå ³ñíóº àáñîëþòíèõ ñèíîí³ì³â [9, c. 367]. Îñê³ëüêè
âèçíà÷åííÿ öèõ òåðì³í³â äèñêóñ³éí³ â íàóêîâ³é ë³òåðàòóð³, ïðîïîíóºìî ¿õ
ðîçãëÿíóòè ñòîñîâíî ñôåðè ³íòåëåêòóàëüíî¿ âëàñíîñò³.

Äåô³í³ö³¿ “îõîðîíà Ï²Â” òà “çàõèñò Ï²Â” º ð³çíèìè þðèäè÷íèìè êàòåãîð³ÿìè.
Òàê, À.Â. ×óêàºâà ââàæàº, ùî ïðàâîâèé çàõèñò Ï²Â º ïîñò³éíèì “ñóïóòíèêîì”
îõî-ðîíè Ï²Â, ùî íå ìîæå ³ñíóâàòè ñàìîñò³éíî, îñê³ëüêè ïðîÿâëÿºòüñÿ ò³ëüêè â
ìîìåíò ïîðóøåííÿ âñòàíîâëåíîãî ðåæèìó îõîðîíè Ï²Â [10, c. 13]; Ì.Ì. ²çîòîâ
â³äçíà÷àº, ùî îõîðîíà, íà éîãî ïåðåêîíàííÿ, – öå âñòàíîâëåííÿ çàãàëüíîãî ïðàâîâîãî
ðåæèìó, à çàõèñò (âóçüêèé ñåíñ îõîðîíè) – ò³ çàõîäè, ÿê³ âæèâàþòüñÿ â ðàç³, êîëè
Ï²Â ïîðóøåí³ [11, c. 39]; Ñ.À. Àãàìàãîìåäîâà ñòâåðäæóº, ùî ïîíÿòòÿ “îõîðîíà
Ï²Â” øèðøå ³ îçíà÷àº ³ñíóâàííÿ âñòàíîâëåíîãî äåðæàâîþ ðåæèìó ùîäî ïåâíèõ
îá’ºêò³â, à ïîíÿòòÿ “çàõèñò Ï²Â” âõîäèòü äî ïîíÿòòÿ “îõîðîíè Ï²Â” òà çóìîâëåíå
òèì, ùî îá’ºêò Ï²Â íå ìîæå çàõèùàòèñÿ ïðàâîì, ÿêùî ñòîñîâíî íüîãî íå
âñòàíîâëåíî çàãàëüíîãî ïðàâîâîãî ðåæèìó îõîðîíè) òà ³í.  [12, c. 39].

Ï³äòðèìóþ÷è òàêó ïîçèö³þ, Î.Ì. Òðîï³íà çàçíà÷àº, ùî çàâäàííÿì ìèòíèöü
º ñïðèÿííÿ çàõèñòó Ï²Â ó÷àñíèê³â çîâí³øíüîåêîíîì³÷íèõ çâ’ÿçê³â, à íå áåç-
ïîñåðåäíüî ¿õ çàõèñò, íàòîì³ñòü Â.À. Ñâèðèäà, àíàë³çóþ÷è ïîëîæåííÿ Óãîäè ÒÐ²ÏÑ,
ñòâåðäæóº, ùî ìèòíèêè ôàêòè÷íî íå ñïðèÿþòü, à çä³éñíþþòü çàõèñò Ï²Â ï³ä ÷àñ
ïåðåì³ùåííÿ òîâàð³â ÷åðåç ìèòíèé êîðäîí. Òîìó òåðì³íè “ñïðèÿííÿ çàõèñòó” òà
“çàõèñò” ñèíîí³ì³÷í³  [13, c. 88–89; 14, ñ. 70].

Òîæ, ï³ä ïðàâîâîþ îõîðîíîþ Ï²Â ñë³ä ðîçóì³òè âñòàíîâëåíèé äåðæàâíèé
ïðàâîâèé ðåæèì ñòîñîâíî îá’ºêò³â Ï²Â, à ï³ä çàõèñòîì Ï²Â – ñèñòåìó çàñîá³â,
ñïðÿìîâàíèõ íà çàïîá³ãàííÿ ïîðóøåííÿì Ï²Â òà óñóíåííÿ ¿õ íàñë³äê³â.

Ìèòíå çàêîíîäàâñòâî, ùî ðåãëàìåíòóº ñóêóïí³ñòü â³äíîñèí ó ñôåð³ ìèòíî¿
ä³ÿëüíîñò³, âñòàíîâëþº â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ìèòíèõ ïðàâèë ïðè ïåðå-
ì³ùåíí³ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç ïîðóøåííÿì Ï²Â. Îäí³ºþ ç
îñíîâíèõ òà ä³ºâèõ ôîðì çàñòîñóâàííÿ äåðæàâîþ êàðàëüíèõ ñàíêö³é äî ïîðóøíèê³â
ìèòíèõ ïðàâèë çà ôàêòîì ââåçåííÿ íà ìèòíó òåðèòîð³þ Óêðà¿íè òîâàð³â ³ç
ïîðóøåííÿì Ï²Â º àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü.

Â.À. Ñâèðèäà, ðîçãëÿäàþ÷è àäì³í³ñòðàòèâíó â³äïîâ³äàëüí³ñòü çà ïåðåì³ùåííÿ
÷åðåç ìèòíèé êîðäîí Óêðà¿íè òîâàð³â ç ïîðóøåííÿì Ï²Â ÿê ðåçóëüòàò êîíòðîëüíî¿
ä³ÿëüíîñò³ îðãàí³â, ùî çä³éñíþþòü äåðæàâíó ìèòíó ñïðàâó â Óêðà¿í³, íàäàâ âèçíà-
÷åííÿ äåô³í³ö³¿ “àäì³í³ñòðàòèâíà â³äïîâ³äàëüí³ñòü çà ïåðåì³ùåííÿ òîâàð³â ÷åðåç
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ìèòíèé êîðäîí Óêðà¿íè ç ïîðóøåííÿì ïðàâ ³íòåëåêòóàëüíî¿ âëàñíîñò³”. Íà éîãî
äóìêó, öå îñîáëèâèé ð³çíîâèä àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³, ÿêèé º ðåçóëüòàòîì
ïðîâåäåííÿ ìèòíîãî êîíòðîëþ òîâàð³â, ùî ì³ñòÿòü îá’ºêòè Ï²Â, òà âèÿâëåííÿ òî-
âàð³â, ùî ïåðåì³ùóâàëèñÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç ïîðóøåííÿì Ï²Â, ³
çàñòîñóâàííÿ îðãàíàìè, ùî çä³éñíþþòü äåðæàâíó ìèòíó ñïðàâó â Óêðà¿í³, äî îñ³á,
ÿê³ â÷èíèëè òàêå ïðàâîïîðóøåííÿ, âèçíà÷åíèõ ÌÊ Óêðà¿íè àäì³í³ñòðàòèâíèõ
ñàíêö³é [14, ñ. 175–198].

Çàóâàæèìî, ùî ìåòîþ àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ
ïðàâèë ïðè ïåðåì³ùåíí³ òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç ïîðóøåííÿì
Ï²Â º çàõèñò ïðàâ íà îá’ºêòè Ï²Â ó ñôåð³ ïðàâîâîãî ðåãóëþâàííÿ ìèòíî¿ ä³ÿëüíîñò³.

Àäì³í³ñòðàòèâíó â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ìèòíèõ ïðàâèë çà ïåðåì³ùåííÿ
òîâàð³â ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ç Ï²Â âèð³çíÿº, çîêðåìà, òå, ùî âîíà:
1) íàñòàº ëèøå çà â÷èíåíå ïðàâîïîðóøåííÿ çà ñò. 476 ÌÊ Óêðà¿íè çà íàÿâíîñò³
þðèäè÷íîãî ñêëàäó ïðàâîïîðóøåííÿ ³ º íàñë³äêîì âèííîãî ïðîòèïðàâíîãî ä³ÿííÿ;
2) ì³ñöåì â÷èíåííÿ ïðàâîïîðóøåííÿ º ìèòíèé êîðäîí Óêðà¿íè; 3) âèðàæàºòüñÿ
òàêà â³äïîâ³äàëüí³ñòü â îáîâ’ÿçêó îñîáè çàçíàòè ïåâíèõ îáìåæåíü çà ñâîþ âèíó
÷åðåç íàêëàäàííÿ òàêèõ àäì³í³ñòðàòèâíèõ ñòÿãíåíü, ÿê øòðàô òà êîíô³ñêàö³ÿ
òîâàð³â, âèçíà÷åí³ ñò. 476 ÌÊ Óêðà¿íè; 4) çàñòîñîâóºòüñÿ â ïðîöåñ³ ïðàâîçàñòîñîâíî¿
ä³ÿëüíîñò³ ç³ ñïðèÿííÿ çàõèñòó Ï²Â ïðè äîòðèìàíí³ âèçíà÷åíîãî ïðîöåäóðíî-
ïðîöåñóàëüíîãî ïîðÿäêó ³ ôîðì, âñòàíîâëåíèõ ÌÊ Óêðà¿íè, Êîäåêñîì Óêðà¿íè
ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, Êîäåêñîì àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà
Óêðà¿íè òîùî; 5) ïðàâîì ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ íàä³ëåí³ ìèòí³ îðãàíè
òà ñóäè (ñóää³); 6) º çàñîáîì îõîðîíè âñòàíîâëåíîãî äåðæàâîþ ïîðÿäêó; 7) ïå-
ðåäáà÷àº ð³âí³ñòü ïðàâîïîðóøíèê³â ìèòíèõ ïðàâèë ïåðåä çàêîíîì íåçàëåæíî â³ä
ñòàò³, ðàñè, íàö³îíàëüíîñò³, ïîõîäæåííÿ, ñîö³àëüíîãî ñòàíó ÷è ìàéíîâîãî ñòàíîâèùà,
ì³ñöÿ ïðîæèâàííÿ, ïåðåêîíàíü òîùî.

Âîäíî÷àñ ïîðóøåííÿ ìèòíèõ ïðàâèë íå ïðèâîäÿòü äî àâòîìàòè÷íîãî íàñòàííÿ
â³äïîâ³äàëüíîñò³, à ñëóãóþòü ëèøå ï³äñòàâîþ äëÿ ïðèòÿãíåííÿ äî íå¿. Ïðèòÿãíåííÿ
äî â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë íå çâ³ëüíÿº ïîðóøíèê³â â³ä
îáîâ’ÿçêó ñïëàòèòè ìèòî òà ³íø³ ìèòí³ ïëàòåæ³.

Ì³ðà àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ – àäì³í³ñòðàòèâí³ ñòÿãíåííÿ, ÿê³
âñòàíîâëþþòü ì³ðó þðèäè÷íî¿ â³äïîâ³äàëüíîñò³ îñîáè çà ñêîºííÿ çàçíà÷åíîãî
ïðàâîïîðóøåííÿ [15, cò. 23]. Âîíè òàêîæ º çàõîäàìè àäì³í³ñòðàòèâíîãî ïðèìóñó
äåðæàâè, ÿê³ çàñòîñîâóþòüñÿ äî îñîáè, ùî â÷èíèëà àäì³í³ñòðàòèâíå ïðàâîïîðó-
øåííÿ.

Òîæ, çà ââåçåííÿ íà ìèòíó òåðèòîð³þ Óêðà¿íè àáî âèâåçåííÿ çà ìåæ³ ö³º¿
òåðèòîð³¿ òîâàð³â, ïðèçíà÷åíèõ äëÿ âèðîáíè÷î¿ àáî ³íøî¿ ï³äïðèºìíèöüêî¿
ä³ÿëüíîñò³, ç ïîðóøåííÿì Ï²Â ïåðåäáà÷åíî àäì³í³ñòðàòèâí³ ñòÿãíåííÿ: øòðàô ó
ðîçì³ð³ îäí³º¿ òèñÿ÷³ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí òà êîíô³ñêàö³ÿ
òîâàð³â, ùî ïåðåì³ùóþòüñÿ ç ïîðóøåííÿì Ï²Â [2, cò. 476].

Øòðàô ïîêëàäàºòüñÿ íà îñîáó, ÿêà ïðèòÿãóºòüñÿ äî àäì³í³ñòðàòèâíî¿ â³äïî-
â³äàëüíîñò³ çà òàêå ïðàâîïîðóøåííÿ, ó âèä³ îáîâ’ÿçêó ñïëàòèòè äî äåðæàâíîãî
áþäæåòó ãðîøîâ³ êîøòè ó ñóì³, ÿêà âèçíà÷àºòüñÿ ÌÊ Óêðà¿íè çàëåæíî â³ä âèäó
òà õàðàêòåðó â÷èíåíîãî ïðàâîïîðóøåííÿ. Êîíô³ñêàö³ÿ ïîëÿãàº ó ïðèìóñîâîìó
âèëó÷åíí³ òîâàð³â, òðàíñïîðòíèõ çàñîá³â òà áåçîïëàòí³é ïåðåäà÷³ ¿õ ó âëàñí³ñòü

© Fyl Svitlana, 2020



ISSN 2072–8670 (Print)

DOI (Issue): https: //doi.org/10.36486/np.2020.2(48) Issue 2(48) 2020

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(48) 2020    http://naukaipravoohorona.com/
DOI (Article): https: //doi.org/10.36486/np.2020.2(48)

276

äåðæàâè. Ñïëàòà øòðàôó, ÿêùî ïðè öüîìó íå çàñòîñîâóºòüñÿ àäì³í³ñòðàòèâíå
ñòÿãíåííÿ ó âèä³ êîíô³ñêàö³¿ òîâàð³â, òðàíñïîðòíèõ çàñîá³â, íå çâ³ëüíÿº îñîáó,
ÿêà â÷èíèëà ïîðóøåííÿ ìèòíèõ ïðàâèë, â³ä ñïëàòè ìèòíèõ ïëàòåæ³â [2, cò. 464].
Íà íàøó äóìêó, øòðàô º îñíîâíèì âèäîì àäì³í³ñòðàòèâíîãî ñòÿãíåííÿ. Íà â³äì³íó
â³ä öèâ³ëüíî-ïðàâîâîãî øòðàôó, ÿêèé ìàº êîìïåíñàö³éíèé õàðàêòåð, âèêîíóº
êàðàëüíó ôóíêö³þ ó âèä³ îáîâ’ÿçêîâî¿ ñïëàòè äî äåðæàâíîãî áþäæåòó ãðîøîâèõ
êîøò³â âñòàíîâëåíîãî ðîçì³ðó.

Çàçíà÷èìî, ùî ïåðåäáà÷åíà ñò. 476 ÌÊ Óêðà¿íè àäì³í³ñòðàòèâíà
â³äïîâ³äàëüí³ñòü ó âèä³ øòðàôó – 17 òèñ. ãðí íèí³ íå º ñóòòºâèì ³íñòðóìåíòîì ó
áîðîòüá³ ç ï³äðîáëåíèìè òîâàðàìè, à òàêîæ êîíô³ñêàö³¿ òîâàðó, ÿêó ìîæíà
çàñòîñîâóâàòè ëèøå çà ð³øåííÿì ñóäó, ïðèçâîäèòü äî çàòÿãóâàííÿ ñòðîê³â
ïðèòÿãíåííÿ äî àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ ìèòíèõ ïðàâèë.

Ï³äñóìîâóþ÷è, äîõîäèìî âèñíîâêó, ùî ìèòíà ä³ÿëüí³ñòü, ñïðÿìîâàíà íà
çàõèñò Ï²Â òà íåäîïóùåííÿ ïåðåì³ùåííÿ êîíòðàôàêòíèõ òîâàð³â ÷åðåç ìèòíèé
êîðäîí Óêðà¿íè º ñêëàäîâîþ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè. ¯¿ åôåêòèâí³ñòü
çàëåæèòü â³ä ð³âíÿ ï³äãîòîâëåíîñò³ ïðàö³âíèê³â ìèòíèõ îðãàí³â äî âèêîíàííÿ
ñâî¿õ ôóíêö³îíàëüíèõ îáîâ’ÿçê³â ³ç çàõèñòó Ï²Â òà âîëîä³ííÿ çíàíü äëÿ ³äåíòèô³êàö³¿
îá’ºêò³â Ï²Â òà âèçíà÷åíí³ ¿õ ï³ä ÷àñ ïðîâåäåííÿ ìèòíîãî êîíòðîëþ òîâàðó, ùî
ïåðåì³ùóºòüñÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè. Íàÿâíà ïðàêòèêà ìèòíèê³â ç³
ñôåðîþ ³íòåëåêòóàëüíî¿ âëàñíîñò³ åôåêòèâíî ñïðèÿº âèÿâëåííþ êîíòðàôàêòíîãî
òîâàðó.
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PROTECTION OF INTELLECTUAL PROPERTY RIGHTS AT THE
CUSTOMS BORDER OF UKRAINE REGARDING NATIONAL SECURITY

The article reveals the issue of protection of intellectual property rights by
customs authorities as a component of national security of Ukraine. The purpose of
the article is to study the customs procedures for the protection of intellectual
property rights in the context of safeguarding national interests. It is determined that
the concept and content of customs activities aimed at protecting intellectual property
rights. It is noted that the main form of assistance by customs authorities to protect
intellectual property rights are measures for preventing the movement of counterfeit
goods: customs control and customs clearance of goods containing objects of intellectual
property rights; customs register of intellectual property rights; suspension of customs
clearance of goods on the basis of customs register data; suspension of customs
clearance of goods at the initiative of the customs authority; simplified procedure for
destruction of goods, customs clearance of which is suspended on suspicion of
infringement of intellectual property rights; change of marking on goods and their
packaging. It is emphasized that the customs authorities when moving goods across
the customs border of Ukraine do not provide legal protection of intellectual property
rights, but only contribute to the protection of intellectual property rights. The
customs register of objects of intellectual property rights is characterized and the
order of entering the results of intellectual activity into it is determined. The
administrative liability for movement across the customs border of Ukraine of goods
with infringement of intellectual property rights is considered and its features are
revealed. Namely: occurs only for the committed offense under Article 476 of the
Customs Code of Ukraine in the presence of the legal composition of the offense and
is a consequence of a guilty wrongdoing; the place of commission of the offense is the
customs border of Ukraine; such liability is expressed in the obligation of a person to
suffer certain restrictions for his guilt due to the imposition of such administrative
penalties as a fine and confiscation of goods, defined by Article 476 of the Customs
Code of Ukraine; used in the process of law enforcement activities to promote the
protection of intellectual property rights in compliance with certain procedural
procedures and forms established by the Customs Code of Ukraine, the Code of
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Ukraine on Administrative Offenses, the Code of Administrative Procedure of Ukraine,
etc.; the right to prosecute is vested in customs authorities and courts (judges); is a
means of protection of the order established by the state; provides for equality of
violators of customs rules before the law, regardless of gender, race, nationality, origin,
social status or property status, place of residence, beliefs, etc.

Keywords: protection of intellectual property rights, customs activity, national
security of Ukraine, counterfeit goods.
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