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ÒÀ ÂÇÀªÌÍÈÉ ÇÀÕÈÑÒ ²ÍÂÅÑÒÈÖ²É

Ó ñòàòò³ ðîçãëÿäàþòüñÿ ïîëîæåííÿ ì³æíàðîäíèõ äâîñòîðîíí³õ äîãîâîð³â
ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é ÿê îñíîâíèõ ³íñòðóìåíò³â
íîðìàòèâíîãî çàáåçïå÷åííÿ ì³æíàðîäíî¿ ³íâåñòèö³éíî¿ ñï³âïðàö³. Îïèñóþòüñÿ
ïåðåäóìîâè âêëþ÷åííÿ çàõèñíèõ òà çàîõî÷óâàëüíèõ óìîâ äî ïîëîæåíü ì³æíàðîäíèõ
äâîñòîðîíí³õ ³íâåñòèö³éíèõ óãîä, îñîáëèâîñò³ ¿õ ôîðìóëþâàííÿ. Óòî÷íåí³ þðèäè÷í³
çàñàäè çàñòîñóâàííÿ çàõèñíèõ ïîëîæåíü òàêèõ óãîä, ðîçêðèòî ¿õ ñóòí³ñòü òà
çä³éñíåíî ñèñòåìàòèçàö³þ.

Êëþ÷îâ³ ñëîâà: ³íâåñòèö³¿, ³íâåñòîð, çàõèñò ³íòåðåñ³â, çàîõî÷åííÿ ³íâåñòèö³é,
ì³æíàðîäíèé äâîñòîðîíí³é äîãîâ³ð, äåðæàâí³ ãàðàíò³¿, ð³âíîïðàâíèé ðåæèì.

Îòðèìàííÿ íåîáõ³äíîãî åêîíîì³ö³ îá’ºìó ³íâåñòèö³é – ãîëîâíà óìîâà, áåç
ÿêî¿ íåìîæëèâî äîñÿãòè äèíàì³÷íîãî ³ ñòàá³ëüíîãî ¿¿ çðîñòàííÿ. Òîìó ãîëîâíèì
çàâäàííÿì ³íâåñòèö³éíî¿ ïîë³òèêè Óêðà¿íè º ñòâîðåííÿ ñïðèÿòëèâîãî ³íâåñòèö³éíîãî
êë³ìàòó ÿê ó êðà¿í³ â ö³ëîìó, òàê ³ â îêðåìèõ ðåã³îíàõ. Çàëó÷åííÿ ³íâåñòèö³é â
åêîíîì³êó Óêðà¿íè áóäå ìîæëèâèì ëèøå çà íàÿâíîñò³ ñèñòåìè çàõîä³â ïðàâîâîãî
ñòèìóëþþ÷îãî òà êîíòðîëþþ÷îãî õàðàêòåðó ÿê ñêëàäîâî¿ ÷àñòèíè ³íâåñòèö³éíîãî
êë³ìàòó, ÿê³ â³äïîâ³äàòèìóòü íàö³îíàëüíèì ³íòåðåñàì êðà¿íè òà ³íòåãðóþòü ¿¿ ó
ñâ³òîâó åêîíîì³÷íó ñèñòåìó. Âñòàíîâëåííÿ ñïðèÿòëèâîãî ³íâåñòèö³éíîãî êë³ìàòó
ñëóãóâàòèìå çðîñòàííþ ³íâåñòèö³é ÿê â àáñîëþòíîìó, òàê ³ ó â³äíîñíîìó âèðàæåíí³,
à òàêîæ çá³ëüøåííþ âàëîâîãî âíóòð³øíüîãî ïðîäóêòó, óñóíåííþ äèñïðîïîðö³é ó
ãàëóçåâ³é ñòðóêòóð³ âèðîáíèöòâà, ³ ÿê íàñë³äîê ðîñòó ïîêàçíèê³â ³íâåñòèö³éíî¿
ïðèâàáëèâîñò³ òà ³íâåñòèö³éíîãî ðåéòèíãó êðà¿íè [5, c. 34]. Îòæå, ãðàìîòíà
³íâåñòèö³éíà ïîë³òèêà äåðæàâè çàáåçïå÷óº íå ëèøå çàäîâîëåííÿ âíóòð³øí³õ ïîòðåá
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ó ñòàá³ëüíîìó ðîçâèòêó åêîíîì³êè êðà¿íè, à é ñëóãóº ïîçèòèâíîìó ïîçèö³þâàííþ
êðà¿íè íà ì³æíàðîäí³é àðåí³, ðîçøèðåííþ ñôåð ì³æíàðîäíîãî ñï³âðîá³òíèöòâà.

Ñåðåä îñíîâíèõ ³íñòðóìåíò³â íîðìàòèâíîãî çàáåçïå÷åííÿ ì³æíàðîäíî¿
ñï³âïðàö³ áóäü-ÿêî¿ êðà¿íè, çîêðåìà é Óêðà¿íè, â ³íâåñòèö³éí³é ñôåð³ º äâîñòîðîíí³
ì³æóðÿäîâ³ óãîäè ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é. Ç ìîìåíòó
íåçàëåæíîñò³ Óêðà¿íà, çà äàíèìè Îô³ñó ç ô³íàíñîâîãî òà åêîíîì³÷íîãî àíàë³çó ó
Âåðõîâí³é Ðàä³ Óêðà¿íè, óêëàëà ïîíàä 70 òàêèõ óãîä [1], êëþ÷îâ³ óìîâè ÿêèõ
ãàðàíòóþòü îäíî÷àñíî ÿê çàõèñò íàö³îíàëüíèõ ³íòåðåñ³â êðà¿íè, ïðèéìàþ÷î¿
³íâåñòèö³¿, òàê ³ çàêëàäàþòü çàõèñí³ ïîëîæåííÿ â ³íòåðåñàõ êðà¿í-åêñïîðòåð³â
êàï³òàëó. Íàðàç³ ðîáîòà ó öüîìó íàïðÿì³ ïðîäîâæóºòüñÿ. Ñüîãîäí³ Óêðà¿íà âåäå
ïåðåãîâîðè ç íèçêîþ êðà¿í, ñåðåä ÿêèõ Êàòàð, Øðè-Ëàíêà, Ìàëàéç³ÿ, Ìåêñèêà,
ïðî ðîçðîáêó ³ óêëàäåííÿ óãîä ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é.
Ðîçãëÿäó îñîáëèâîñòåé ôîðìóëþâàííÿ äîãîâ³ðíèõ óìîâ ì³æíàðîäíèõ äâîñòîðîíí³õ
³íâåñòèö³éíèõ óãîä, âèñâ³òëåííþ ïðîáëåìíèõ àñïåêò³â, ç ÿêèìè ñòèêàþòüñÿ ñòîðîíè
³ ïîòðåáóþòü âèðîáëåííÿ êîìïðîì³ñíèõ ð³øåíü, é ïðèñâÿ÷åíà öÿ ñòàòòÿ.

Ïðîáëåìàì ì³æíàðîäíî-ïðàâîâîãî ðåãóëþâàííÿ ³íâåñòèö³éíî¿ ä³ÿëüíîñò³
ïðèä³ëåíî óâàãó òàêèìè ôàõ³âöÿìè ³íâåñòèö³éíîãî ïðàâà, ÿê Î.Ì. Â³ííèê [2],
Ä.Â. Äóäàðåöü [3], Â.Ä. ×åðíàä÷óê, Ò.Î. ×åðíàä÷óê, Â.Â. Ñóõîíîñ [11], ².Ç. Ôàð-
õóòä³íîâ [4], Ñ.Î. Øåìøó÷åíêî [12]. Îäíàê á³ëüø³ñòü â³ò÷èçíÿíèõ íàóêîâèõ
äîñë³äæåíü ïðàêòè÷íî íå âèâ÷àþòü çì³ñò ì³æíàðîäíèõ óãîä ïðî çàõèñò ³íâåñòèö³é,
çóïèíÿþ÷èñü íà çàãàëüí³é ¿õ õàðàêòåðèñòèö³ ÿê îäíîãî ç äæåðåë ïðàâîâîãî ðåãó-
ëþâàííÿ íàö³îíàëüíèõ ³íâåñòèö³éíèõ â³äíîñèí, ¿õ êëàñèô³êàö³¿, òåðì³íîëîã³÷íèõ
àñïåêòàõ.

Ìåòîþ ñòàòò³ º õàðàêòåðèñòèêà òà óòî÷íåííÿ þðèäè÷íèõ çàñàä çàñòîñóâàííÿ
çàõèñíèõ ïîëîæåíü ñåðåä íîðì äâîñòîðîíí³õ ì³æóðÿäîâèõ óãîä ïðî ñïðèÿííÿ òà
âçàºìíèé çàõèñò ³íâåñòèö³é.

Íîðìàòèâíó áàçó äîñë³äæåííÿ ñòàíîâëÿòü ì³æíàðîäí³ äîãîâîðè. Ìåòîäîëî-
ã³÷íîþ îñíîâîþ ïðîâåäåíîãî äîñë³äæåííÿ ñòàëè çàãàëüíîíàóêîâ³ òà ñïåö³àëüíî-
þðèäè÷í³ ìåòîäè ï³çíàííÿ.

Ñóòòºâå çíà÷åííÿ äëÿ ïðàâîâîãî ðåæèìó ³íîçåìíèõ ³íâåñòèö³é ìàþòü
äâîñòîðîíí³ óãîäè ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é, ùî óâ³éøëè â
ïðàêòèêó â 1950–1960-õ ðîêàõ. Ãîëîâíà ìåòà öèõ óãîä ïîëÿãàº â òîìó, ùîá çà
äîïîìîãîþ ñïåö³àëüíîãî ìåõàí³çìó ïðàâîâèõ íîðì çàáåçïå÷èòè íàä³éí³ñòü
òðàíñêîðäîííîãî ðóõó êàï³òàë³â, ïðèïëèâ ³íîçåìíèõ ³íâåñòèö³é ó êðà¿íó, íàäàâøè
¿ì äåðæàâí³ ãàðàíò³¿, â òîìó ÷èñë³ â³ä íåêîìåðö³éíèõ (ïîë³òè÷íèõ) ðèçèê³â. Òîìó
âîíè ì³ñòÿòü êîìïëåêñ ïðàâîâèõ íîðì, òåðì³í³â, þðèäè÷íèõ êîíñòðóêö³é, ïîêëè-
êàíèõ çàáåçïå÷èòè ñòàá³ëüíèé ïðàâîâèé êë³ìàò äëÿ ³íîçåìíèõ ³íâåñòîð³â.

Öå ³íñòðóìåíò, ÿêèé, äåòàë³çóþ÷è ïðàâîâèé ðåæèì ³íîçåìíèõ ³íâåñòèö³é, â
îêðåìèõ âèïàäêàõ ïåðåäáà÷àþ÷è ï³ëüãè òà ïðåôåðåíö³¿, ó ö³ëîìó ñïðÿìîâàíèé íà
çíèæåííÿ äåðæàâíîãî íàö³îíàëüíîãî òèñêó íà ³íâåñòèö³éíó ä³ÿëüí³ñòü òà
íàïðàöþâàííÿ çàñîá³â äî ¿¿ çàîõî÷åííÿ.

Âîäíî÷àñ òàêà ôîðìà íîðìàòèâíîãî âðåãóëþâàííÿ ì³æíàðîäíî¿ ³íâåñòèö³éíî¿
ä³ÿëüíîñò³ ÿê äâîñòîðîííÿ óãîäà ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é,
ìàº âðàõîâóâàòè ³íòåðåñè ÿê êðà¿íè-åêñïîðòåðà êàï³òàëó ùîäî ð³âíîïðàâíîãî ðå-
æèìó òà çàõèñòó ³íâåñòèö³é, ïèòàíü ñïðàâåäëèâî¿, íåãàéíî¿ òà àäåêâàòíî¿ êîìïåíñàö³¿
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ó âèïàäêó íàö³îíàë³çàö³¿ (ðåêâ³çèö³¿) ³íâåñòèö³é, ãàðàíò³é ïåðåêàçó ïëàòåæ³â,
ïîâ’ÿçàíèõ ç ³íâåñòóâàííÿì, òîùî, òàê ³ êðà¿íè-ðåöèï³ºíòà ³íâåñòèö³é ùîäî çàõèñòó
ñâîãî ñóâåðåííîãî ïðàâà íà ïðèðîäí³ ðåñóðñè, äåðæàâíîãî êîíòðîëþ çà ðóõîì
³íâåñòèö³é, óíèêíåííÿ ïîë³òè÷íîãî òèñêó ç áîêó ³íîçåìíèõ ³íâåñòîð³â, äîòðèìàííÿ
³íâåñòîðàìè àíòèìîíîïîëüíîãî, åêîëîã³÷íîãî, ñîö³àëüíîãî íàö³îíàëüíîãî çàêîíî-
äàâñòâà, íåäîïóùåííÿ íàíåñåííÿ ³íâåñòîðàìè øêîäè åêîíîì³ö³ òà íàö³îíàëüí³é
áåçïåö³ ïðèéìàþ÷î¿ ñòîðîíè òîùî.

Çàçíà÷åí³ ïèòàííÿ â ì³æíàðîäí³é þðèäè÷í³é ïðàêòèö³ ³ñòîðè÷íî îáóìîâëåí³
òà äîñ³ ìàþòü äèñêóñ³éíèõ õàðàêòåð. Çîêðåìà ñë³ä çãàäàòè ôîðìóëó Õàëëà, ÿêà
âèíèêëà ó 1938 ð. âíàñë³äîê ñóïåðå÷êè ì³æ ÑØÀ ³ Ìåêñèêîþ ç ïðèâîäó íàö³îíà-
ë³çàö³¿ íàôòîâèõ ðîäîâèù, ùî ïåðåáóâàëè ó âëàñíîñò³ ³íîçåìíèõ, ó òîìó ÷èñë³
àìåðèêàíñüêèõ, êîìïàí³é. Ôîðìóëà Õàëëà ââåëà íîðìàòèâ ó ì³æíàðîäíå ïðàâî,
çã³äíî ç ÿêèì ïðèìóñîâå âèëó÷åííÿ ³íîçåìíî¿ âëàñíîñò³ äîïóñòèìî ò³ëüêè çà òà-
êèõ óìîâ: 1) ÿêùî öüîãî âèìàãàþòü “ãðîìàäñüê³ ³íòåðåñè”; 2) âèïëàòè ³íâåñòîðó
“íåãàéíî¿, äîñòàòíüîþ ³ ä³ºâî¿ êîìïåíñàö³¿”.

Îòæå, ñüîãîäí³ ó ñâ³ò³ íàë³÷óºòüñÿ ïîíàä 1000 äâîñòîðîíí³õ óãîä ïðî çàîõî-
÷åííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é, ÿê³ ôîðìóþòü çì³ñòîâíó îñíîâó ïîäàëüøîãî
ì³æíàðîäíîãî ³íâåñòèö³éíîãî ñï³âðîá³òíèöòâà. Ðîçãëÿíåìî äîñâ³ä òà òåíäåíö³¿
â³ò÷èçíÿíî¿ ïðàêòèêè óêëàäåííÿ ì³æíàðîäíèõ äâîñòîðîíí³õ äîãîâîð³â ó ö³é
ñôåð³.

Âèõîäÿ÷è ç àíàë³çó  îêðåìèõ äâîñòîðîíí³õ óãîä Óêðà¿íè ïðî ñïðèÿííÿ òà
âçàºìíèé çàõèñò ³íâåñòèö³é, ìîæëèâî âèä³ëèòè òàêó òèïîâó ¿õ ñòðóêòóðó:

1. Ó âñòóïí³é ÷àñòèí³ äîãîâîðó, éîãî ïðåàìáóë³, âèçíà÷àºòüñÿ ìåòà, ÿêà
ôîðìóëþºòüñÿ â³äïîâ³äíî äî îñíîâíèõ ïðèíöèï³â ì³æíàðîäíîãî ïóáë³÷íîãî ïðàâà,
ñåðåä ÿêèõ ñï³âðîá³òíèöòâî äåðæàâ. Çîêðåìà, ìåòîþ ì³æíàðîäíèõ äâîñòîðîíí³õ
³íâåñòèö³éíèõ óãîä ïåðåäáà÷àºòüñÿ çì³öíåííÿ òðàäèö³éíî äðóæí³õ çâ’ÿçê³â ì³æ
êðà¿íàìè, ðîçøèðåííÿ òà ïîñèëåííÿ åêîíîì³÷íèõ â³äíîñèí.

2. Íàñòóïíà ñòàòòÿ íàâîäèòü òðàêòóâàííÿ äëÿ ö³ëåé óãîäè ïåâíèõ äåô³í³ö³é,
òåðì³í³â, ïîâ’ÿçàíèõ ç ³íâåñòèö³éíîþ ä³ÿëüí³ñòþ, ñåðåä ÿêèõ çîêðåìà, “³íâåñòèö³¿”,
“³íâåñòîð”, “ïðèáóòêè”, “òåðèòîð³ÿ” òîùî.

3. Äàë³ êîæíà óãîäà ì³ñòèòü ïîëîæåííÿ ïðî ñòèìóëþâàííÿ ³íâåñòèö³é. Ïîãîä-
æóºìîñÿ ç äóìêîþ ².Ç. Ôàðõóòä³íîâà [4, c. 237], ÿêèé âèä³ëÿº äâà ï³äõîäè äî
ôîðìóëþâàííÿ îáîâ’ÿçêó çàîõî÷óâàòè ³íîçåìí³ ³íâåñòèö³¿: â³äïîâ³äíî äî ïåðøîãî
ï³äõîäó ïåðåäáà÷àºòüñÿ îáîâ’ÿçîê êîæíî¿ ñòîðîíè çàîõî÷óâàòè ³íâåñòèö³¿ ³íøî¿ íà
ñâî¿é òåðèòîð³¿ â³äïîâ³äíî äî âíóòð³øíüîãî çàêîíîäàâñòâà. Íàïðèêëàä, òàêå
ïîëîæåííÿ “ñïðèÿííÿ â³äïîâ³äíî äî çàêîí³â òà ïðàâèë” ì³ñòèòüñÿ ó á³ëüøîñò³
óãîä ïðî çàîõî÷åííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é, à ñàìå: ì³æ Óêðà¿íîþ òà
Àðãåíòèíîþ, Àçåðáàéäæàíîì, Êîðîë³âñòâîì Í³äåðëàíä³â, ÊÍÐ, Êîðîë³âñòâà Ìà-
ðîêêî, Ïîëüùåþ, Ðåñïóáë³êîþ Á³ëîðóñü òîùî. Äðóãèé ï³äõ³ä ïîëÿãàº ó âèñóâàíí³
â³ä êîæíî¿ ñòîðîíè âèìîãè çàîõî÷óâàòè ³íâåñòèö³¿ “ó ì³ðó ìîæëèâîñòåé”. Íà-
ïðèêëàä, â³äïîâ³äíà óãîäà Óêðà¿íè ç Êîðîë³âñòâîì Äàí³ÿ ïåðåäáà÷àº “ñïðèÿòè
íàñò³ëüêè, íàñê³ëüêè öå ìîæëèâî”.

4. Êîæíà äâîñòîðîííÿ óãîäà ì³ñòèòü ïîëîæåííÿ ïðî çàáåçïå÷åííÿ ð³âíîïðàâ-
íîãî ðåæèìó òà çàõèñòó äëÿ ³íâåñòèö³é. Çîêðåìà íà òåðèòîð³¿ Óêðà¿íè, çã³äíî ³ç
Çàêîíîì Óêðà¿íè “Ïðî çîâí³øíüîåêîíîì³÷íó ä³ÿëüí³ñòü” â³ä 16 êâ³òíÿ 1991 ð.
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¹ 959-XII, çàïðîâàäæóþòüñÿ òàê³ ïðàâîâ³ ðåæèìè äëÿ ³íîçåìíèõ ñóá’ºêò³â
ãîñïîäàðñüêî¿ ä³ÿëüíîñò³:

– íàö³îíàëüíèé ðåæèì, ÿêèé îçíà÷àº, ùî ³íîçåìí³ ñóá’ºêòè ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ ìàþòü îáñÿã ïðàâ òà îáîâ’ÿçê³â íå ìåíøèé, í³æ ñóá’ºêòè ãîñïîäàðñüêî¿
ä³ÿëüíîñò³ Óêðà¿íè. Íàö³îíàëüíèé ðåæèì çàñòîñîâóºòüñÿ ùîäî âñ³õ âèä³â ãîñïî-
äàðñüêî¿ ä³ÿëüíîñò³ ³íîçåìíèõ ñóá’ºêò³â ö³º¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç ¿õ ³íâåñòèö³ÿìè
íà òåðèòîð³¿ Óêðà¿íè, à òàêîæ ùîäî åêñïîðòíî-³ìïîðòíèõ îïåðàö³é ³íîçåìíèõ
ñóá’ºêò³â ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ òèõ êðà¿í, ÿê³ âõîäÿòü ðàçîì ç Óêðà¿íîþ äî
åêîíîì³÷íèõ ñîþç³â;

– ðåæèì íàéá³ëüøîãî ñïðèÿííÿ, ÿêèé îçíà÷àº, ùî ³íîçåìí³ ñóá’ºêòè ãîñïî-
äàðñüêî¿ ä³ÿëüíîñò³ ìàþòü îáñÿã ïðàâ, ïðåôåðåíö³é òà ï³ëüã ùîäî ìèò, ïîäàòê³â
òà çáîð³â, ÿêèìè êîðèñòóºòüñÿ òà/àáî áóäå êîðèñòóâàòèñÿ ³íîçåìíèé ñóá’ºêò ãîñ-
ïîäàðñüêî¿ ä³ÿëüíîñò³ áóäü-ÿêî¿ ³íøî¿ äåðæàâè, ÿê³é íàäàíî çãàäàíèé ðåæèì. Ðå-
æèì íàéá³ëüøîãî ñïðèÿííÿ íàäàºòüñÿ íà îñíîâ³ âçàºìíî¿ óãîäè ñóá’ºêòàì
ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ ³íøèõ äåðæàâ çã³äíî ç â³äïîâ³äíèìè äîãîâîðàìè Óêðà¿íè
òà çàñòîñîâóºòüñÿ ó ñôåð³ çîâí³øíüî¿ òîðã³âë³;

– ñïåö³àëüíèé ðåæèì, ÿêèé çàñòîñîâóºòüñÿ äî òåðèòîð³é ñïåö³àëüíèõ åêîíîì³÷-
íèõ çîí, çã³äíî ³ç ñò. 24 Çàêîíó Óêðà¿íè “Ïðî çîâí³øíüîåêîíîì³÷íó ä³ÿëüí³ñòü”,
à òàêîæ äî òåðèòîð³é ìèòíèõ ñîþç³â, äî ÿêèõ âõîäèòü Óêðà¿íà, ³ â ðàç³ âñòàíîâëåííÿ
áóäü-ÿêîãî ñïåö³àëüíîãî ðåæèìó çã³äíî ç ì³æíàðîäíèìè äîãîâîðàìè çà ó÷àñòþ
Óêðà¿íè [6].

Â³äïîâ³äíèé ïðàâîâèé ðåæèì âñòàíîâëþºòüñÿ íîðìîþ ì³æíàðîäíî¿ óãîäè
ïðî ñïðèÿííÿ òà âçàºìíèé çàõèñò ³íâåñòèö³é. Íàïðèêëàä, ñò. 2 Óãîäè ç Ðåñïóáë³êîþ
Àâñòð³ÿ ì³ñòèòü óìîâè, ÿê³ ïåðåäáà÷àþòü, ùî Êîæíà Äîãîâ³ðíà Ñòîðîíà íà ñâî¿é
òåðèòîð³¿ ñïðèÿº, íàñê³ëüêè öå ìîæëèâî, ³íâåñòèö³ÿì ³íâåñòîð³â ³íøî¿ Äîãîâ³ðíî¿
Ñòîðîíè, äîçâîëÿº òàê³ ³íâåñòèö³¿ â³äïîâ³äíî äî ñâîãî çàêîíîäàâñòâà òà â êîæíîìó
âèïàäêó çàáåçïå÷óº òàêèì ³íâåñòèö³ÿì ð³âíîïðàâíèé ðåæèì. ²íâåñòèö³¿, òà âñ³
äîõîäè, îòðèìàí³ â³ä íèõ, êîðèñòóþòüñÿ ïîâíèì çàõèñòîì çã³äíî ç ö³ºþ Óãîäîþ.
Òàêèé æå çàõèñò çàñòîñîâóºòüñÿ òàêîæ äî äîõîä³â, îòðèìàíèõ â³ä ðå³íâåñòóâàííÿ
òàêèõ äîõîä³â. Áóäü-ÿê³ çì³íè ôîðìè, â ÿê³é àêòèâè ³íâåñòîâàí³ àáî ðå³íâåñòîâàí³,
âêëþ÷àþ÷è ëåã³òèìíå ðîçøèðåííÿ, çì³íó àáî òðàíñôîðìàö³þ ³íâåñòèö³é, çä³éñíåíó
çã³äíî ç çàêîíîäàâñòâîì â³äïîâ³äíî¿ Äîãîâ³ðíî¿ Ñòîðîíè, íå âïëèâàþòü íà ¿õ
ïðàâîâèé ñòàòóñ ÿê ³íâåñòèö³é [8].

5. Äâîñòîðîíí³ óãîäè òàêîæ ì³ñòÿòü ãàðàíò³¿ â³ä ïðèìóñîâèõ âèëó÷åíü, à
òàêîæ íåçàêîííèõ ä³é äåðæàâíèõ îðãàí³â ³ ïîñàäîâèõ îñ³á [2]. ßê çàçíà÷àëîñü
âèùå, ïðèìóñîâ³ âèëó÷åííÿ ìîæëèâ³ â ðåçóëüòàò³ íàö³îíàë³çàö³¿ (ðåêâ³çèö³¿),
ïðàâî äåðæàâ íà ÿêó º îäíèì ç íàéâàæëèâ³øèõ ³ äèñêóñ³éíèõ ó ì³æíàðîäíîìó
ïðàâ³. Êðà¿íè, ùî åêñïîðòóþòü êàï³òàë, íåçì³ííî âèñòóïàþòü çà òå, ùî ì³æíàðîäíå
ïðàâî äîïóñêàº ïðèìóñîâå âèëó÷åííÿ ³íîçåìíî¿ âëàñíîñò³ ò³ëüêè çà óìîâè, ÿêùî
öüîãî âèìàãàþòü “ñóñï³ëüí³ (ãðîìàäñüê³) ³íòåðåñè”, ³ çà âèïëàòó “íåãàéíî¿, äîñòàò-
íüîþ ³ ä³éñíî¿ êîìïåíñàö³¿”. Çà ì³æíàðîäíèì ïðàâîì, çä³éñíåííÿ íàö³îíàë³çà-
ö³¿ – ïðåðîãàòèâà âíóòð³øíüî¿ êîìïåòåíö³¿ äåðæàâè, ì³æíàðîäíèé îðãàí íå ìîæå
îáãîâîðþâàòè çàõîäè ç íàö³îíàë³çàö³¿ ³íîçåìíèõ ³íâåñòèö³é. Ñâîãî ÷àñó öå áóëî
ï³äòâåðäæåíî â ð³øåíí³ Ì³æíàðîäíîãî ñóäó ÎÎÍ, ÿêèé âèçíàâ ñåáå íåêîìïåòåíòíèì
ðîçãëÿäàòè ñêàðãó óðÿäó Âåëèêîáðèòàí³¿ (1951) ó çâ’ÿçêó ç íàö³îíàë³çàö³ºþ ²ðàíîì
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Àíãëî-²ðàíñüêî¿ íàôòîâî¿ êîìïàí³¿. Âðàõîâóþ÷è ³íòåðåñè ³íâåñòîð³â òà ðåöèï³ºíò³â,
òðàäèö³éíà çàõ³äíà äîêòðèíà òàêîæ âèçíàº ïðàâî äåðæàâè íà åêñïðîïð³àö³þ, àëå
âèìàãàº, ùîá âîíà çä³éñíþâàëàñÿ: à) â ãðîìàäñüêèõ ³íòåðåñàõ; á) íà çàêîííèõ
ï³äñòàâàõ; â) áåç äèñêðèì³íàö³¿; ã) ñóïðîâîäæóâàëàñÿ øâèäêîþ, àäåêâàòíîþ,
åôåêòèâíîþ êîìïåíñàö³ºþ [4, c. 258].

Ñàìå òàê³ ïîëîæåííÿ ì³ñòÿòüñÿ ó äâîñòîðîíí³õ ³íâåñòèö³éíèõ óãîäàõ, íà-
ïðèêëàä, â óãîä³ ç Óðÿäîì Ô³íëÿíäñüêî¿ Ðåñïóáë³êè, äå çàçíà÷åíî, ùî ³íâåñòèö³¿
òà äîõîäè ³íâåñòîð³â äåðæàâè Äîãîâ³ðíî¿ Ñòîðîíè íà òåðèòîð³¿ äåðæàâè ³íøî¿
Äîãîâ³ðíî¿ Ñòîðîíè íå ï³äëÿãàþòü åêñïðîïð³àö³¿, íàö³îíàë³çàö³¿ àáî áóäü-ÿêèì
³íøèì çàõîäàì, ïðÿìèì àáî íåïðÿìèì, ÿê³ ìàþòü ä³þ åêâ³âàëåíòíó åêñïðîïð³àö³¿
àáî íàö³îíàë³çàö³¿, îêð³ì ÿê äëÿ äåðæàâíîãî ³íòåðåñó íà íåäèñêðèì³íàö³éí³é îñ-
íîâ³ çã³äíî ç íàëåæíîþ ïðàâîâîþ ïðîöåäóðîþ ç íàäàííÿì íåâ³äêëàäíî¿, àäåêâàòíî¿
òà åôåêòèâíî¿ êîìïåíñàö³¿ [10].

6) òàê çâàíèì “ñåðöåì óãîäè” ââàæàþòüñÿ ãàðàíò³¿ ïåðåêàçó äîõîä³â, ïðèáóòê³â
òà ³íøèõ ñóì ó çâ’ÿçêó ç ³íîçåìíèìè ³íâåñòèö³ÿìè [11]. ².Ç. Ôàðõóòä³íîâ âëó÷íî
íàâîäèòü ïåðåäóìîâè âàæëèâîñò³ òàêèõ äîãîâ³ðíèõ ïîëîæåíü. Ó÷åíèé, çîêðåìà,
çàçíà÷àº, ùî â³ëüíå çä³éñíåííÿ ðåïàòð³àö³¿ äîõîäó ³ êàï³òàëó, çàáåçïå÷åííÿ ³íîçåìíèõ
çîáîâ’ÿçàíü â ³íø³é âàëþò³ òà ïðèäáàííÿ ñèðîâèíè ³ çàïàñíèõ ÷àñòèí çà êîðäîíîì
ââàæàþòüñÿ ïðèíöèïîâî âàæëèâèìè äëÿ ³íîçåìíîãî ³íâåñòîðà. Òîìó äåðæàâè-
åêñïîðòåðè êàï³òàëó òðàäèö³éíî âèñòóïàþòü çà íåîáìåæåíó ñâîáîäó ³íâåñòîð³â
çä³éñíþâàòè ãðîøîâ³ îïåðàö³¿, ÿê³ â ñóêóïíîñò³ ³ìåíóþòüñÿ ïåðåêàçàìè. Âîíè
ïðàãíóòü îòðèìàòè øèðîê³, íåîáìåæåí³ ãàðàíò³¿ ùîäî ãðîøîâèõ ïåðåêàç³â.

Ä³àìåòðàëüíî ïðîòèëåæíå ñòàâëåííÿ äî ö³º¿ ïðîáëåìè ñïîñòåð³ãàºòüñÿ â
á³ëüøîñò³ êðà¿í, ùî ðîçâèâàþòüñÿ. Õðîí³÷í³ òðóäíîù³, ïîâ’ÿçàí³ ç ïëàò³æíèìè
áàëàíñàìè â öèõ äåðæàâàõ, ³ ¿õ ïîòðåáà â çáåðåæåíí³ ³íîçåìíî¿ âàëþòè äëÿ îïëàòè
æèòòºâî âàæëèâèõ ³ìïîðòíèõ òîâàð³â ³ ïîñëóã ³ñòîòíî ñêîðî÷óþòü ¿õ çäàòí³ñòü ³
ãîòîâí³ñòü íàäàâàòè ³íîçåìíèì ³íâåñòîðàì íåîáìåæåíå ïðàâî çä³éñíþâàòè ãðîøîâ³
ïåðåêàçè. Ó çâ’ÿçêó ç öèì ó á³ëüøîñò³ êðà¿í, ùî ðîçâèâàþòüñÿ, ä³þòü çàêîíè, ùî
îáìåæóþòü îáì³í âàëþòè ³ ïåðåêàçè âàëþòè çà êîðäîí øëÿõîì ð³çíèõ âèëó-
÷åíü.

Òîìó ñïåö³àëüíèìè ïîëîæåííÿìè äâîñòîðîíí³õ ³íâåñòèö³éíèõ óãîä âèçíà-
÷àþòüñÿ âèäè ïëàòåæ³â, íà ÿê³ ïîøèðþºòüñÿ ïðàâî ãàðàíò³¿ äëÿ ³íîçåìíèõ ³íâåñòîð³â
íà çä³éñíåííÿ ïåðåêàç³â, íàïðèêëàä, ïðèáóòê³â, ñóì â³ä ÷àñòêîâî¿ àáî ïîâíî¿
ë³êâ³äàö³¿ ³íâåñòèö³é òîùî. Íàñàìïåðåä öå ñòîñóºòüñÿ áåçïåðåøêîäíîãî âèâåçåííÿ
ïîòî÷íèõ äîõîä³â ³íâåñòîðà (äèâ³äåíä³â, â³äñîòê³â, ðîÿëò³ òà ³í.), ñóì, âèïëà÷óâàíèõ
ó ïîãàøåííÿ ïîçèê, âèâåçåííÿ ïåðâèííèõ êàï³òàëîâêëàäåíü. Òàêîæ óãîäàìè
ïåðåäáà÷àºòüñÿ âàëþòà, â ÿê³é ìîæíà çä³éñíþâàòè âèïëàòó, óìîâè çàñòîñóâàííÿ
îáì³ííîãî êóðñó.

Òàê³ äåòàëüí³ óìîâè ì³ñòèòü, íàïðèêëàä, ñò. 16 Óãîäè ç ßïîí³ºþ, ÿêà ïåðåä-
áà÷àº, ùî êîæíà Äîãîâ³ðíà Ñòîðîíà çàáåçïå÷óâàòèìå, ùîá âñ³ ïåðåêàçè, ïîâ’ÿçàí³
ç ³íâåñòèö³ÿìè íà ¿¿ òåðèòîð³¿ ³íâåñòîðîì ³íøî¿ Äîãîâ³ðíî¿ Ñòîðîíè, ìîãëè áóòè
â³ëüíî çä³éñíåí³ íà ¿¿ òåðèòîð³þ òà ç ¿¿ òåðèòîð³¿ áåç çàòðèìêè. Òàê³ ïåðåêàçè
âêëþ÷àòèìóòü, çîêðåìà, àëå íå âèêëþ÷íî:

(a) ñòàðòîâèé êàï³òàë òà äîäàòêîâ³ ñóìè äëÿ ï³äòðèìêè àáî çá³ëüøåííÿ îá-
ñÿãó ³íâåñòèö³é;
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(b) ïðèáóòêè, â³äñîòêè, äîõîäè â³ä ïðèðîñòó êàï³òàëó, äèâ³äåíäè, ðîÿëò³,
âèíàãîðîäè òà ³íø³ íàäõîäæåííÿ â³ä ³íâåñòèö³é;

(c) ïëàòåæ³, ÿê³ çä³éñíþþòüñÿ â³äïîâ³äíî äî êðåäèòíî¿ óãîäè;
(d) äîõîäè â³ä ïîâíîãî àáî ÷àñòêîâîãî ïðîäàæó àáî ë³êâ³äàö³¿ ³íâåñòèö³¿;
(e) äîõîäè ³ âèíàãîðîäè, îäåðæóâàí³ ãðîìàäÿíàìè ³íøî¿ Äîãîâ³ðíî¿ Ñòîðîíè,

ÿêèì áóëî íàäàíî äîçâ³ë íà ïðàöåâëàøòóâàííÿ ó çâ’ÿçêó ç ³íâåñòèö³ÿìè íà òåðèòîð³¿
ïåðøî¿ Äîãîâ³ðíî¿ Ñòîðîíè;

(f) âèïëàòè â³äïîâ³äíî äî ñòàòåé 13 ³ 14 ö³º¿ Óãîäè;
(g) ïëàòåæ³, ùî âèïëèâàþòü ç âèð³øåííÿ ñïîðó çã³äíî ç³ ñòàòòåþ 18 ö³º¿

Óãîäè.
Çã³äíî ³ç ÷àñòèíàìè 2, 3 ñò. 16 Óãîäè ç ßïîí³ºþ, êîæíà Äîãîâ³ðíà Ñòîðîíà

íàäàë³ ãàðàíòóâàòèìå òàêîæ, ùî òàê³ ïåðåêàçè ìîæóòü çä³éñíþâàòèñÿ áåç çàòðèìêè
ó â³ëüíî âèêîðèñòîâóâàí³é âàëþò³ çà ðèíêîâèì êóðñîì, ùî ä³ÿâ íà äàòó êîæíîãî
ïåðåêàçó. Äîãîâ³ðíà Ñòîðîíà ìîæå çàòðèìàòè àáî çàïîá³ãòè ïåðåêàçó øëÿõîì
ñïðàâåäëèâîãî, íåäèñêðèì³íàö³éíîãî ³ ñóìë³ííîãî çàñòîñóâàííÿ ñâîãî çàêîíîäàâñòâà,
ùî ñòîñóºòüñÿ:

(a) áàíêðóòñòâà, íåñïðîìîæíîñò³ àáî çàõèñòó ïðàâ êðåäèòîð³â;
(b) âèïóñêó, òîðã³âë³ àáî îïåðàö³é ç ö³ííèìè ïàïåðàìè;
(c) êðèì³íàëüíèõ çëî÷èí³â; àáî
(d) çàáåçïå÷åííÿ äîòðèìàííÿ íàêàç³â àáî ñóäîâèõ ð³øåíü ï³ä ÷àñ ñóäîâîãî

ðîçãëÿäó [9].
7) íàïðèê³íö³ óãîäè çàçíà÷àþòüñÿ ïîëîæåííÿ ïðî çàêîííå ³ ñïðàâåäëèâå

âðåãóëþâàííÿ ñóïåðå÷îê, çîêðåìà íîðìè ïðî ïðîöåäóðó âèð³øåííÿ ñïîð³â ì³æ
ñòîðîíàìè ñòîñîâíî òëóìà÷åííÿ àáî çàñòîñóâàííÿ ñàìî¿ óãîäè ïðî ñïðèÿííÿ òà
âçàºìíèé çàõèñò ³íâåñòèö³é, îêðåìî ïåðåäáà÷àþòüñÿ îñîáëèâîñò³ ïðîöåäóðè
âèð³øåííÿ ñïîð³â, ÿê³ ñòîñóþòüñÿ ðîçì³ðó êîìïåíñàö³¿ ó ðàç³ ðåêâ³çèö³¿ ³íâåñòèö³é.

Îêð³ì çàçíà÷åíèõ äèñêóñ³éíèõ ïèòàíü ñò. 8 ñïåö³àëüíîãî Çàêîíó Óêðà¿íè
“Ïðî ðåæèì ³íîçåìíîãî ³íâåñòóâàííÿ” â³ä 19 áåðåçíÿ 1996 ð. ¹ 93/96-ÂÐ ïåðåäáà-
÷àþòüñÿ ãàðàíò³¿ ³íîçåìíèì ³íâåñòîðàì â³ä çì³íè çàêîíîäàâñòâà (òàê çâàíå “ä³äóñåâå
çàñòåðåæåííÿ”), ÿêå ïîëÿãàº ó òîìó, ùî, â ðàç³ çì³íè â ïîäàëüøîìó óïðîäîâæ
äåñÿòè ðîê³â ãàðàíò³é çàõèñòó ³íîçåìíèõ ³íâåñòèö³é ñïåö³àëüíèì çàêîíîäàâñòâîì
Óêðà¿íè ïðî ³íîçåìí³ ³íâåñòèö³¿, íà âèìîãó ³íîçåìíîãî ³íâåñòîðà çàñòîñîâóâà-
òèìóòüñÿ äåðæàâí³ ãàðàíò³¿ çàõèñòó ³íîçåìíèõ ³íâåñòèö³é, ÿê³ ä³ÿëè íà ìîìåíò
³íâåñòóâàííÿ [7]. Äâîñòîðîíí³ ³íâåñòèö³éí³ óãîäè, çàçâè÷àé, íå ì³ñòÿòü àíàëîã³÷íèõ
ïîëîæåíü.

Îòæå, ìîæíà çðîáèòè âèñíîâîê, ùî íàìè ñèñòåìàòèçîâàí³ òà îõàðàêòåðèçîâàí³
ïîëîæåííÿ, ÿê³ âðàõîâóþòüñÿ ïðè óêëàäàíí³ äâîñòîðîíí³õ óãîä ïðî ñïðèÿííÿ òà
âçàºìíèé çàõèñò ³íâåñòèö³é, ùî º êëþ÷îâèìè, îñíîâíèìè, âèçíà÷àëüíèìè óìîâàìè
òà âîäíî÷àñ äèñêóñ³éíèìè, òàêèìè, ÿê³ ìàþòü âðàõîâóâàòè ïðîòèëåæí³ñòü ³íòåðåñ³â
Äîãîâ³ðíèõ ñòîð³í.

Ï³äñóìîâóþ÷è âèêëàäåíå, ñë³ä çàçíà÷èòè, ùî äâîñòîðîíí³ óãîäè ïðî ñïðèÿííÿ
òà âçàºìíèé çàõèñò ³íâåñòèö³é çàëèøàþòüñÿ îñíîâíèìè äæåðåëàìè âðåãóëþâàííÿ
ì³æíàðîäíîãî ñï³âðîá³òíèöòâà äåðæàâ ó ³íâåñòèö³éí³é ä³ÿëüíîñò³ ðàçîì ³ç ðåêîìåí-
äàö³éíèìè ì³æíàðîäíèìè íîðìàìè ³íâåñòèö³éíîãî ïðàâà òàêèõ ì³æíàðîäíèõ
îðãàí³çàö³é, ÿê Îðãàí³çàö³ÿ åêîíîì³÷íîãî ñï³âðîá³òíèöòâà ³ ðîçâèòêó àáî Ñâ³òîâèé
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áàíê. Ïîºäíàííÿ çàâäàííÿ ³ç çàáåçïå÷åííÿ çàõèñòó íàö³îíàëüíèõ ³íòåðåñ³â ðàçîì
³ç ñïðèÿííÿì ³íîçåìíèì âëèâàííÿì ó íàö³îíàëüíó åêîíîì³êó îáóìîâëþº âàæëèâ³ñòü
ôàõîâîãî çàñòîñóâàííÿ â³äïîâ³äíèõ íàïðàöþâàíü ì³æíàðîäíî¿ þðèäè÷íî¿ ïðàêòèêè
ïðè ï³äïèñàíí³ äâîñòîðîíí³õ ³íâåñòèö³éíèõ óãîä.
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FUNDAMENTAL PROVISIONS OF INTERNATIONAL BILATERAL
AGREEMENTS ON INVESTMENT PROMOTION AND MUTUAL

PROTECTION

The article examines the essence of the fundamental provisions of international
bilateral agreements on the promotion and mutual protection of investments. Due to
the fact that currently bilateral intergovernmental investment agreements are the
main instrument of normative support of international cooperation of any country,
including Ukraine, the efficiency of the state investment policy ultimately depends
on the professional approach to their preparation, the correct application of international
legal practice. At the same time, the relevance of developing the theoretical basis of
the procedure for concluding international bilateral agreements on the promotion and
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mutual protection of investments is substantiated by the need to create opportunities
for the formation of investment attractiveness and investment rating of the country.

The purpose of the article is to characterize and clarify the legal basis for the
application of safeguards among the norms of bilateral intergovernmental agreements
on the promotion and mutual protection of investments. The research focuses on
relationships that emerge, develop and terminate in connection with the conclusion
of bilateral intergovernmental agreements on the promotion and mutual protection of
investments. The methodological basis of the study was general scientific and special
legal methods of cognition.

As a result of the study, based on the analysis of international legal documents,
national legislative basis for the promotion and protection of foreign investment, is
noted that such a form of normative regulation of international investment activities
as a bilateral agreement on the promotion and mutual protection of investments
should take into account the interests of the country, which is the capital exporter.
This applies to equal treatment and protection of investments, issues of fair, immediate
and adequate compensation in case of nationalization (requisition) of investments,
guarantees of transfer of payments related to investment, etc. It is in the interests of
the recipient country to protect its sovereign right to natural resources, state control
over the movement of investments, avoid political pressure from foreign investors,
comply with investors antitrust, environmental, social and national laws, prevent
economy and the national security of host country from investors, etc. The domestic
practice of securing promotion and protection provisions in separate intergovernmental
investment agreements of Ukraine is analyzed, and their systematization is carried
out. The controversial aspects faced by the contracting parties that require agreement
and compromise solutions for the conclusion of the above international investment
agreements are disclosed.

Keywords: investments, investor, protection of interests, promotion of investments,
bilateral agreement, state guarantees, equal treatment.
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