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ÓÄÊ 342.951

Ìóëÿâêà Äìèòðî Ãðèãîðîâè÷,
êàíäèäàò þðèäè÷íèõ íàóê, ïðîôåñîð,

çàâ³äóâà÷ êàôåäðè îïåðàòèâíî-ðîçøóêîâî¿  ä³ÿëüíîñò³,
Óí³âåðñèòåò äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè,

ì. ²ðï³íü, Óêðà¿íà

ÊÎÍÖÅÏÒÓÀËÜÍ² Ï²ÄÕÎÄÈ ÄÎ ÐÎÇÃËßÄÓ
ÏÐÈÂÀÒÍÎ¯ ÄÅÒÅÊÒÈÂÍÎ¯ ÒÀ

ÍÅÄÅÐÆÀÂÍÎ¯ ÎÕÎÐÎÍÍÎ¯ Ä²ßËÜÍÎÑÒ²
ßÊ ÊÀÒÅÃÎÐ²¯ ÍÀÓÊÎÂÎÃÎ Ï²ÇÍÀÍÍß

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ êîíöåïòóàëüíèõ ï³äõîä³â äî ðîçãëÿäó
ïðèâàòíî¿ äåòåêòèâíî¿ òà íåäåðæàâíî¿ îõîðîííî¿ ä³ÿëüíîñò³ ÿê êàòåãîð³¿ íàóêîâîãî
ï³çíàííÿ. Ó ñòàòò³ àêöåíòîâàíî óâàãó íà òîìó, ùî âèíèêíåííÿ òà ðîçâèòîê
ñóá’ºêò³â ãîñïîäàðñüêèõ â³äíîñèí, ÿê³ çä³éñíþþòü íàäàííÿ íåäåðæàâíèõ îõîðîííèõ
òà ïðèâàòíèõ äåòåêòèâíèõ ïîñëóã, îäíî÷àñíî ñïðèÿº äîñÿãíåííþ äâîõ ö³ëåé:
á³ëüøîìó çàõèñòó ïðàâ ³ çàäîâîëåííþ ³íòåðåñ³â ëþäèíè òà ãðîìàäÿíèíà, à òàêîæ
êîíñîë³äàö³¿ çóñèëü äåðæàâíèõ ³ íåäåðæàíèõ ñóá’ºêò³â ó ïðîòèä³¿ çëî÷èíàì òà
ïðàâîïîðóøåííÿì.

Êëþ÷îâ³ ñëîâà: ïðèâàòíà äåòåêòèâíà ä³ÿëüí³ñòü, íåäåðæàâíà îõîðîííà
ä³ÿëüí³ñòü, êàòåãîð³ÿ íàóêîâîãî ï³çíàííÿ, íåäåðæàâíà ïðàâîîõîðîííà ä³ÿëüí³ñòü,
àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ, ëþäèíîöåíòðèçì.

Ó áóäü-ÿêîìó äåìîêðàòè÷íîìó ñóñï³ëüñòâ³ íàÿâí³ äâ³ ïðîáëåìè, ÿê³
çóìîâëþþòü ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè òà çàâäàííÿ îðãàí³â ïóáë³÷íîãî
óïðàâë³ííÿ – öå ïðîáëåìà äîäåðæàííÿ ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà ³
ïðîáëåìà ñîö³àëüíîãî êîíòðîëþ íàä çëî÷èíí³ñòþ. Ëþäèíîöåíòðèçì ÿê âåêòîð
äåðæàâíî¿ ïîë³òèêè òà ðîçâèòêó àäì³í³ñòðàòèâíî-ïðàâîâî¿ íàóêè ñôîðìóâàâñÿ ó
äîêòðèí³ àäì³í³ñòðàòèâíîãî ïðàâà ó ïåðøå äåñÿòèë³òòÿ ï³ñëÿ íàáóòòÿ Óêðà¿íîþ
íåçàëåæíîñò³. Áàçóþ÷èñü íà ïîëîæåííÿõ ñò. 3 Êîíñòèòóö³¿ Óêðà¿íè, ÿêà âèçíà÷àº,
ùî ëþäèíà, ¿¿ æèòòÿ ³ çäîðîâ’ÿ, ÷åñòü ³ ã³äí³ñòü, íåäîòîðêàíí³ñòü ³ áåçïåêà âèçíàþòüñÿ
â Óêðà¿í³ íàéâèùîþ ñîö³àëüíîþ ö³íí³ñòþ; ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ ãàðàíò³¿
âèçíà÷àþòü çì³ñò ³ ñïðÿìîâàí³ñòü ä³ÿëüíîñò³ äåðæàâè; äåðæàâà â³äïîâ³äàº ïåðåä
ëþäèíîþ çà ñâîþ ä³ÿëüí³ñòü, à óòâåðäæåííÿ ³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ëþäèíè
º ãîëîâíèì îáîâ’ÿçêîì äåðæàâè [1], ìîæíà ñòâåðäæóâàòè, ùî ëþäèíîöåíòðèçì º
îáîâ’ÿçêîâîþ îçíàêîþ ïîáóäîâè â Óêðà¿í³ ïðàâîâî¿ ñîö³àëüíî¿ äåðæàâè. Îäíèì
³ç ïðîÿâ³â ëþäèíîöåíòðèçìó íà ð³âí³ äåðæàâíî¿ ïîë³òèêè º äåìîêðàòèçàö³ÿ â³äíîñèí
ó ïðàâîîõîðîíí³é ñôåð³, ùî ïðèçâîäèòü äî äåìîíîïîë³çàö³¿ ðîë³ äåðæàâè ³
âèíèêíåííÿ êîíêóðåíòíèõ â³äíîñèí ì³æ ³íøèìè ñóá’ºêòàìè ïðàâîîõîðîííî¿
ä³ÿëüíîñò³. Âèíèêíåííÿ òà ðîçâèòîê ñóá’ºêò³â ãîñïîäàðñüêèõ â³äíîñèí, ÿê³
çä³éñíþþòü íàäàííÿ íåäåðæàâíèõ îõîðîííèõ òà ïðèâàòíèõ äåòåêòèâíèõ ïîñëóã
îäíî÷àñíî ñïðèÿº äîñÿãíåííþ äâîõ ö³ëåé: á³ëüøîìó çàõèñòó ïðàâ ³ çàäîâîëåííþ
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³íòåðåñ³â ëþäèíè òà ãðîìàäÿíèíà, à òàêîæ êîíñîë³äàö³¿ çóñèëü äåðæàâíèõ ³ íå-
äåðæàíèõ ñóá’ºêò³â ó ïðîòèä³¿ çëî÷èíàì òà ïðàâîïîðóøåííÿì.

Ïèòàííÿ ïðàâîâîãî çàáåçïå÷åííÿ íåäåðæàâíî¿ îõîðîííî¿ òà ïðèâàòíî¿ äåòåê-
òèâíî¿ ä³ÿëüíîñò³ âèñâ³òëþâàëèñÿ ó ðîáîòàõ áàãàòüîõ íàóêîâö³â, òàêèõ ÿê Î.Ì.
Áàíäóðêà, Í.Ï. Áîðòíèê, Â.Â. Ãàëóíüêî, Â.Þ. Ãîðºëîâà, Ñ.Â. Ãðèùàê, Î.Â. Äæà-
ôàðîâà, Ì.Â. Çàâàëüíèé, Â.Â. Ëåíü, Î.Ì. Ìóçè÷óê, Ã.Â. Îë³éíèêîâ, Ñ.Î. Ïî-
ñòîëüíèê, ².Â. Õîðò, Î.Ì. Øåëóõ³í, Ñ.Ñ. Þðêî, îäíàê ïðîáëåìàòèêà, ïîâ’ÿçàíà
ç äîñë³äæåííÿì ñóòíîñò³ îá’ºêòà ïðàâîâîãî ³ àäì³í³ñòðàòèâíî-ïðàâîâîãî
çàáåçïå÷åííÿ âêàçàíîãî âèäó ä³ÿëüíîñò³ çàëèøàºòüñÿ íåäîñòàòíüî âèñâ³òëåíîþ.
Îòæå, íåçâàæàþ÷è íà âàæëèâ³ñòü âêàçàíèõ âèùå ïðîáëåì, âîíè ùå íå çíàéøëè
äîñòàòíüîãî ðîçâèòêó ó íàóêîâèõ äæåðåëàõ, ùî ñëóãóº ï³äòâåðäæåííÿì àêòóàëüíîñò³
òåìè ö³º¿ ñòàòò³.

Ìåòîþ ñòàòò³ º çä³éñíåííÿ ïðàâîâîãî àíàë³çó ñóòíîñò³ íåäåðæàâíî¿ îõîðîííî¿
òà ïðèâàòíî¿ äåòåêòèâíî¿ ä³ÿëüíîñò³ ÿê îá’ºêò³â íàóêîâîãî ï³çíàííÿ.

ßê ñïðàâåäëèâî âêàçóâàâ Â.Á. Àâåð’ÿíîâ, ç îãëÿäó íà çàïðîâàäæåííÿ ëþäè-
íîöåíòðèñòñüêî¿ ³äåîëîã³¿ àäì³í³ñòðàòèâíîãî ïðàâà, ïð³îðèòåòíîþ ñë³ä âèçíàòè,
óìîâíî êàæó÷è, “îáñëóãîâóþ÷ó” ñïðÿìîâàí³ñòü óêàçàíî¿ ãàëóç³ ïðàâà. Âëó÷í³øå
õàðàêòåðèñòèêó àäì³í³ñòðàòèâíîãî ïðàâà â³äòâîðþº, ÿê óêàçóâàâ ó÷åíèé, òåðì³í
“ïóáë³÷íî-ñåðâ³ñíà” ñïðÿìîâàí³ñòü. Ñàìå çàâäÿêè òàê³é õàðàêòåðèñòèö³ àäì³í³ñòðà-
òèâíîãî ïðàâà ó íîâ³é àäì³í³ñòðàòèâíî-ïðàâîâ³é äîêòðèí³ ìîæå áóòè ïîäîëàíà
íàéïðèíöèïîâ³øà âàäà ðàäÿíñüêî¿ íàóêîâî¿ øêîëè – ìàéæå ïîâíå ³ãíîðóâàííÿ â
íàóö³ àäì³í³ñòðàòèâíîãî ïðàâà ïðîáëåìàòèêè ïðàâ ëþäèíè. À áåç ïîäîëàííÿ ö³º¿
âàäè íåìîæëèâî íàáëèçèòè â³ò÷èçíÿíó ãàëóçü äî ¿¿ ñïðàâä³ ºâðîïåéñüêîãî ðîçóì³í-
íÿ – ÿê îñíîâíîãî ðåãóëÿòîðà öèâ³ë³çîâàíèõ â³äíîñèí ì³æ îðãàíàìè ïóáë³÷íî¿
àäì³í³ñòðàö³¿ òà ãðîìàäÿíàìè [2, ñ. 15]. Îäíèì ³ç íàñë³äê³â óïðîâàäæåííÿ ëþäè-
íîöåíòðè÷íîãî ï³äõîäó ó òåîð³þ àäì³í³ñòðàòèâíîãî ïðàâà ñòàâ ïåðåãëÿä ñï³ââ³ä-
íîøåííÿ ïóáë³÷íèõ òà ïðèâàòíèõ ³íòåðåñ³â. Öå áóëî íåðîçðèâíî ïîâ’ÿçàíî ç³
çì³öíåííÿì ðîë³ äèñïîçèòèâíîãî ìåòîäó ïðàâîâîãî ðåãóëþâàííÿ. ßêùî çà ðàäÿíñü-
êèõ ÷àñ³â äåðæàâí³ ³íòåðåñè âèçíàâàëèñÿ íàéá³ëüø çíà÷óùèìè, à ïðèâàòí³ ìàëè
ïðàâî íà ³ñíóâàííÿ ëèøå ó òîìó âèïàäêó, ÿêùî ö³ëêîì óçãîäæóâàëèñÿ ç äåðæàâ-
íèìè, òî ó íåçàëåæí³é Óêðà¿í³ ïîñòóïîâî ïðèâàòí³ ³íòåðåñè ïî÷èíàþòü âèçíàâàòèñÿ
ñïî÷àòêó ð³âíîçíà÷íèìè äåðæàâíèì, à çãîäîì – á³ëüø çíà÷óùèìè, í³æ ³íòåðåñè
äåðæàâè. Ç öüîãî ïðèâîäó Î.². Ìèêîëåíêî ïèøå: “Êîëè â êðà¿í³ ç á³ëüøîñò³ ïè-
òàíü âñòàíîâëþºòüñÿ ïð³îðèòåò äåðæàâíèõ ³íòåðåñ³â íàä ñóñï³ëüíèìè ³íòåðåñàìè,
òî ñë³ä êîíñòàòóâàòè, ùî çà ôîðìîþ äåðæàâíîãî ðåæèìó òàêà êðà¿íà º òîòàë³òàðíîþ
÷è àâòîðèòàðíîþ. Îòæå, â ñóñï³ëüíèõ â³äíîñèíàõ ìîæóòü ðåàë³çîâóâàòèñü ïðèâàòí³
³íòåðåñè, ³íòåðåñè âåëèêî¿ ÷àñòèíè ñóñï³ëüñòâà (íàñåëåííÿ êðà¿íè, òåðèòîð³àëüíî¿
ãðîìàäè) òà ³íòåðåñè äåðæàâè” [3, ñ. 103].

Ïðîáëåìà ïðèâàòíèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà, þðèäè÷íèõ îñ³á, çîêðå-
ìà ñóá’ºêò³â ãîñïîäàðþâàííÿ, ó ïðàâîîõîðîíí³é ñôåð³ ïîðîäèëà êîíöåïö³þ íåäåð-
æàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³. Ñë³ä ñêàçàòè, ùî ó íàö³îíàëüí³é ïðàâîâ³é
íàóö³ êîíöåïö³þ íåäåðæàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ âïåðøå ïðåçåíòóâàëè ó
1992 ðîö³ àêàäåì³êè Â.Ò. Íîð, Â.Ê. Ãðèùóê, à òàêîæ Â.Â. Êèðÿêîâ, îïóáë³êóâàâøè
ñòàòòþ ï³ä íàçâîþ “Íåäåðæàâíà ïðàâîîõîðîííà ä³ÿëüí³ñòü (ïðàâîâà êîíöåïö³ÿ)”
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ó æóðíàë³ “Ïðàâî Óêðà¿íè” [4, ñ. 23–25]. Íàóêîâö³ âïåðøå ïðîãîëîñèëè ³ñíóâàííÿ
çâ’ÿçêó ì³æ ð³âíåì äîäåðæàííÿ ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà ³ ³ñíóâàííÿì
äåðæàâíî¿ ìîíîïîë³¿ íà çä³éñíåííÿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³. Êð³ì òîãî, ñàìå â
ö³é íàóêîâ³é ïðàö³ áóëî îêðåñëåíî êîëî íåäåðæàâíèõ ïðàâîîõîðîííèõ îðãàí³â –
ñóá’ºêò³â ãîñïîäàðþâàííÿ, ÿê³ çä³éñíþþòü íåäåðæàâíó îõîðîííó òà ðîçøóêîâó (ó
òåïåð³øíüîìó ðîçóì³íí³ – ïðèâàòíó äåòåêòèâíó) ä³ÿëüí³ñòü. Êð³ì òîãî, àâòîðè
ñòàòò³ íàïîëÿãàëè íà íåîáõ³äíîñò³ çàêîíîäàâ÷îãî âðåãóëþâàííÿ ä³ÿëüíîñò³ îçíà÷åíèõ
ñóá’ºêò³â.

Îäíàê ñë³ä ñêàçàòè, ùî, íåçâàæàþ÷è íà ìàéæå 30 ðîê³â, ÿê³ ìèíóëè ç
ìîìåíòó ïåðøîãî îá´ðóíòóâàííÿ ³ñíóâàííÿ íåäåðæàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³,
â óêðà¿íñüê³é ïðàâîâ³é íàóö³ ¿¿ êîíöåïö³ÿ, íà æàëü, ùå íå ñòàëà çàãàëüíîâèçíàíîþ,
íåçâàæàþ÷è íà âåëèêó ê³ëüê³ñòü íàóêîâèõ ïðàöü ó ö³é ñôåð³. Íà íàøó äóìêó,
ïðè÷èíè öüîãî ÿâèùà çíàõîäÿòüñÿ ó ïëîùèí³ çàíàäòî ïîâ³ëüíîãî ðóõó Óêðà¿íè
äî ðîçâèíåíèõ äåìîêðàòè÷íèõ â³äíîñèí ³ ³ñíóâàííÿì ó áàãàòüîõ ñôåðàõ ñóñï³ëüíèõ
â³äíîñèí ðóäèìåíò³â ðàäÿíñüêîãî ñïîñîáó ñïðèéíÿòòÿ ñóòíîñò³ â³äíîñèí ëþäèíè
³ äåðæàâè ÿê áåçóìíîãî, áåççàïåðå÷íîãî ³ áåççàñòåðåæíîãî ï³äêîðåííÿ îñîáèñòîñò³
äåðæàâí³é âîë³, âèçíàííÿ ãðîìàäÿíèíà áåçñëîâåñíèì “ãâèíòèêîì”, ó äåðæàâíîìó
ìåõàí³çì³, ÿêèé ìîæå ìàòè ëèøå ò³ ³íòåðåñè ó ñôåð³ ïðàâîîõîðîíè, ÿê³ éîìó
äîçâîëÿº ìàòè äåðæàâà.

Áåçñï³ðíèì çäîáóòêîì óêðà¿íñüêî¿ ïðàâîâî¿ íàóêè º òå, ùî ñüîãîäí³ âæå
íàïðàöüîâàíî çíà÷íó äæåðåëüíó áàçó, â ÿê³é äîâåäåíî ³ñíóâàííÿ íåäåðæàâíî¿
ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ òà îïèñàí³ ¿¿ ñóòí³ñòü ³ ñêëàäîâ³.

Òàê, Ñ.Â. Êðàñíîêóòñüêèé (2004) âèçíà÷èâ òàê³ îçíàêè íåäåðæàâíî¿
ïðàâîîõîðîííî¿ ä³ÿëüíîñò³: 1) òàêà ä³ÿëüí³ñòü çä³éñíþºòüñÿ ëèøå çà äîïîìîãîþ
çàñòîñóâàííÿ þðèäè÷íèõ çàõîä³â âïëèâó, ÿê³ âèçíà÷åí³ ìåæàìè êîíêðåòíîãî çàêîíó
àáî íîðìàòèâíî-ïðàâîâîãî àêòà; 2) çàõîäè þðèäè÷íîãî âïëèâó, ùî çàñòîñîâóþòüñÿ,
ìàþòü â³äïîâ³äàòè ïðèïèñàì çàêîíó àáî ³íøîãî ïðàâîâîãî àêòà (íàïðèêëàä,
äîãîâîðó); 3) ðåàë³çóºòüñÿ ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó ç äîòðèìàííÿì
ïåâíèõ ïðîöåäóð; 4) ðåàë³çàö³ÿ ïîêëàäàºòüñÿ ïåðåäóñ³ì íà ñïåö³àëüíî ñòâîðþâàí³
ï³äïðèºìñòâà, ùî ïðîéøëè äåðæàâíó ðåºñòðàö³þ ³ îäåðæàëè ë³öåíç³þ íà ïðàâî
çä³éñíåííÿ ö³º¿ ä³ÿëüíîñò³; 5) íåäåðæàâíà ïðàâîîõîðîííà ä³ÿëüí³ñòü çä³éñíþºòüñÿ
â³äïîâ³äíî äî ïðèíöèï³â, ïðèòàìàííèõ ïðàâîîõîðîíí³é ä³ÿëüíîñò³: ïðèíöèï
çàêîííîñò³, ïðèíöèï ïîâàãè ïðàâ ëþäèíè òîùî [5, ñ. 30]. Âêàçàí³ îçíàêè ñòàëè
ôóíäàìåíòîì äëÿ ïîäàëüøèõ íàóêîâèõ íàïðàöþâàíü ó äîñë³äæóâàí³é ñôåð³.

Íà äóìêó Ë.Ã. ×èñòîêëåòîâà, º ê³ëüêà ãðóï ïåðåäóìîâ íåäåðæàâíî¿ ïðà-
âîîõîðîííî¿ ä³ÿëüíîñò³. Òàê, íà éîãî ïåðåêîíàííÿ ñîö³àëüí³ ïåðåäóìîâè íåäåð-
æàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ çóìîâëåí³ ñóá’ºêòíî-îá’ºêòíèìè â³äíîñèíàìè
â ñóñï³ëüñòâ³, ÿê³ ´ðóíòóþòüñÿ íà ºäíîñò³ ìàòåð³¿ ³ ñâ³äîìîñò³ çà ó÷àñòþ ëþäèíè.
Ðåàëüíà ïðàâîîõîðîííà ä³ÿëüí³ñòü ì³ñòèòü â³äíîñèíè ùîäî îõîðîíè, çàõèñòó ³,
ïåðøî÷åðãîâî, ñïðÿìîâàíà íà ñàìîçàõèñò, ñàìîçáåðåæåííÿ, ñàìîðåãóëÿö³þ ëþäñü-
êîãî ñóñï³ëüñòâà. Ïîë³òè÷í³ ïåðåäóìîâè íåäåðæàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³
çóìîâëåí³ ³ñíóâàííÿì äåðæàâè òà ¿¿ îðãàí³â, ðîçâèòêîì ³íñòèòóò³â äåìîêðàò³¿,
ãëàñíîñò³ òà ́ ðóíòóþòüñÿ íà òåîð³¿ ïîä³ëó âëàäè, ³ñíóâàíí³ íåçàëåæíîãî â³ä äåðæàâè
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, ïîë³òè÷íîãî ïëþðàë³çìó, ÿê³ ñïðèÿþòü ðîçâèòêó
³íñòèòóòó íåäåðæàâíî¿ ïðàâîîõîðîíè. ²äåîëîã³÷í³ ïåðåäóìîâè íåäåðæàâíî¿
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ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ ´ðóíòóþòüñÿ íà ïðàâîâ³é êóëüòóð³, ïðàâîñâ³äîìîñò³,
âèçíàíí³ ³íäèâ³äóàëüíèõ ïðàâ ³ ñâîáîä. Ïðàâîîõîðîííà ä³ÿëüí³ñòü ïîêëèêàíà
ðåàãóâàòè íà íåâ³äïîâ³äí³ñòü ìîðàëüíîãî ÷èííèêà ïðèéíÿòîìó ð³âíþ ðîçâèòêó
ãðîìàäñüêèõ â³äíîñèí. Åêîíîì³÷í³ ïåðåäóìîâè â³ääçåðêàëþþòü ð³âåíü åêîíîì³÷-
íîãî ðîçâèòêó ñóñï³ëüñòâà ³ äåðæàâè, äîáðîáóòó êîæíî¿ ëþäèíè. ×èì âèùå ð³âåíü
åêîíîì³÷íîãî ðîçâèòêó ñóñï³ëüñòâà ³ ìåíøå â³äì³íí³ñòü ó äîáðîáóò³ êîæíîãî éîãî
÷ëåíà, òèì ìåíøà ïîòðåáà ñóñï³ëüñòâà â ïðàâîîõîðîí³. Äî ÷èñëà òåîðåòè÷íèõ ïå-
ðåäóìîâ â³äíåñåíî ³ ïðàâîâó ïåðåäóìîâó, çóìîâëåíó îõîðîííîþ ôóíêö³ºþ ïðàâà.
Àëå ¿¿ ñë³ä â³äð³çíÿòè â³ä ïðàâîâî¿ (þðèäè÷íî¿) ïåðåäóìîâè, ùî õàðàêòåðèçóº
ñòàí ïðàâîâîãî ðåãóëþâàííÿ, ïðîöåñóàëüíèõ ³ ìàòåð³àëüíèõ ïðèïèñ³â [6, ñ. 335].
Âèîêðåìëåííÿ öèõ ïåðåäóìîâ äîçâîëÿº ñòâîðèòè îá’ºêòèâíó êàðòèíó ïðè÷èííî-
íàñë³äêîâèõ çâ’ÿçê³â òà äåòåðì³íàíò âèíèêíåííÿ íåäåðæàâíî¿ îõîðîííî¿ òà
ïðèâàòíî¿ äåòåêòèâíî¿ ä³ÿëüíîñò³.

Ó ðîáîòàõ Ñ.Î. Ïîñòîëüíèêà (2014) ç’ÿñîâàíî, ùî íåäåðæàâíà ïðàâîîõîðîííà
ä³ÿëüí³ñòü âíàñë³äîê îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ ïðè÷èí ³ñòîðè÷íî áóëà ä³ºâîþ
àëüòåðíàòèâîþ äåðæàâí³é. Ñó÷àñíèé ñâ³òîâèé äîñâ³ä ñâ³ä÷èòü ïðî òå, ùî çàáåç-
ïå÷åííÿ ïðàâîïîðÿäêó é áåçïåêè â ñóñï³ëüñòâ³ ìîæíà äîñÿãòè ëèøå çà íàëåæíî¿
âçàºìîä³¿ ïðàâîîõîðîííèõ îðãàí³â ³ç ñóá’ºêòàìè îõîðîííî¿ ä³ÿëüíîñò³, ÿê³ ïåðåáó-
âàþòü â ³íøèõ ôîðìàõ âëàñíîñò³. Ïðîòå íàðàç³ â Óêðà¿í³ öÿ ä³ÿëüí³ñòü ïåðåáóâàº
ëèøå íà ñòàä³¿ ôîðìóâàííÿ. Ïîòð³áíå ÷³òêå óñâ³äîìëåííÿ, ùî íåäåðæàâíà ïðà-
âîîõîðîííà ä³ÿëüí³ñòü ìàº ñêëàäàòèñÿ íå ëèøå ç îõîðîííî¿ ä³ÿëüíîñò³, à é ³ç
ä³ÿëüíîñò³ ïðèâàòíèõ äåòåêòèâíèõ ñòðóêòóð. Çâàæàþ÷è íà öå, ³ñíóº íàãàëüíà
ïîòðåáà ó ñòâîðåíí³ öèõ ñòðóêòóð ³ çàêîíîäàâ÷îìó ðåãóëþâàíí³ ä³ÿëüíîñò³ ïðèâàòíèõ
äåòåêòèâ³â [7, ñ. 121–123].

Ó êàíäèäàòñüê³é äèñåðòàö³¿ Ñ.Ñ. Þðêà “Íåäåðæàâíà îõîðîííà ³ ïðàâîîõî-
ðîííà ä³ÿëüí³ñòü â Óêðà¿í³” (2017) ñôîðìóëüîâàíî ïîíÿòòÿ òà âèÿâëåíî ñóòòºâ³
îçíàêè íåäåðæàâíî¿ ïðàâîîõîðîííî¿, îõîðîííî¿ òà äåòåêòèâíî¿ ä³ÿëüíîñò³ ó êîíòåêñò³
òåîðåòè÷íèõ ³ ïðàêòè÷íèõ îñíîâ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³; âèçíà÷åíî ïåðåë³ê
ñóá’ºêò³â íåäåðæàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ òà ³ñòîðè÷í³ åòàïè ¿õ ñòàíîâëåííÿ.
Àâòîðîì çÿñîâàíî ñóòí³ñòü, ìîäåë³ òà ïðîáëåìè ³ìïëåìåíòàö³¿ ³íñòèòóòó ïðèâàòíèõ
äåòåêòèâ³â ó ñó÷àñí³é Óêðà¿í³, à òàêîæ ðîçðîáëåíî àâòîðñüêèé ïðîºêò Çàêîíó
Óêðà¿íè “Ïðî ïðèâàòíó äåòåêòèâíó ä³ÿëüí³ñòü”, îêðåñëåíî îñíîâí³ ïðîáëåìè òà
ïð³îðèòåòí³ íàïðÿìè ðîçâèòêó ñóá’ºêò³â íåäåðæàâíî¿ îõîðîííî¿ ³ ïðàâîîõîðîííî¿
ä³ÿëüíîñò³, ãðîìàäñüêèõ ôîðìóâàíü îõîðîíè ïðàâîïîðÿäêó òà ³íäèâ³äóàëüíèõ
ôîðì ó÷àñò³ ãðîìàäÿí â îõîðîí³ ãðîìàäñüêîãî ïîðÿäêó [8].

Íàéá³ëüø ðîçãîðíóòî ïðîáëåìè ïðàâîâîãî çàáåçïå÷åííÿ íåäåðæàâíî¿
ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ ðîçãëÿäàþòüñÿ ó ìîíîãðàô³¿ òà äîêòîðñüê³é äèñåðòàö³¿
Ì.Â. Çàâàëüíîãî (2018), ÿêèé ðîçóì³º ïîíÿòòÿ íåäåðæàâíî¿ ïðàâîîõîðîííî¿
ä³ÿëüíîñò³ ÿê âðåãóëüîâàíèé íîðìàìè àäì³í³ñòðàòèâíîãî ïðàâà âèä ä³ÿëüíîñò³,
ùî ïîëÿãàº â íàäàíí³ ãðîìàäÿíàì ³ îðãàí³çàö³ÿì ïîñëóã, ÿê³ ìàþòü äîãîâ³ðíèé,
îïëàòíèé àáî áåçîïëàòíèé ñóñï³ëüíî-ïóáë³÷íèé õàðàêòåð, çä³éñíþâàíèé ç ìåòîþ
çàõèñòó é îõîðîíè çàêîííèõ ïðàâ òà ³íòåðåñ³â ãðîìàäÿí, îðãàí³çàö³é, ñóñï³ëüñòâà
³ äåðæàâè â ïîðÿäêó òà ôîðìàõ, âèçíà÷åíèõ çàêîíîì. Ì.Â. Çàâàëüíèì ïðîâåäåíî
êëàñèô³êàö³éíèé ðîçïîä³ë íåäåðæàâíèõ ñóá’ºêò³â ïðàâîîõîðîíè â Óêðà¿í³ çàëåæíî
â³ä ñîö³àëüíî¿ ñïðÿìîâàíîñò³ òàêî¿ ä³ÿëüíîñò³, ö³ëåé òà çàâäàíü, ñòðóêòóðè, ôîðì
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³ ìåòîä³â ä³ÿëüíîñò³. Çàëåæíî â³ä îðãàí³çàö³éíî-ïðàâîâî¿ ôîðìè (ç óðàõóâàííÿì
êîëåêòèâíî¿ òà ³íäèâ³äóàëüíî¿ ñêëàäîâî¿) íåäåðæàâí³ ñóá’ºêòè ïðàâîîõîðîíè
ïîä³ëåíî íèì íà: 1) ïðèâàòí³ ñóá’ºêòè îõîðîííî¿ ä³ÿëüíîñò³; ñëóæáè áåçïåêè ï³ä-
ïðèºìñòâ; àäâîêàòñüê³ áþðî òà àñîö³àö³¿; òðåòåéñüê³ ñóäè; 2) ãðîìàäñüê³ îá’ºäíàííÿ
ó âèãëÿä³ ãðîìàäñüêèõ ôîðìóâàíü ç îõîðîíè ãðîìàäñüêîãî ïîðÿäêó òà êîðäîíó;
äîáðîâ³ëüí³ ïîæåæí³ äðóæèíè; âóëè÷í³, ñ³ëüñüê³, êâàðòàëüí³, áóäèíêîâ³ êîì³òåòè
òîùî; 3) ³íäèâ³äóàëüí³ ñóá’ºêòè ïðàâîîõîðîíè, ÿê³ âèêîíóþòü ñâî¿ ôóíêö³¿ ³íäè-
â³äóàëüíî àáî ñï³ëüíî ç äåðæàâíèìè ñóá’ºêòàìè ïðàâîîõîðîíè (ãðîìàäÿíè, ÿê³
ñï³âïðàöþþòü ç äåðæàâíèìè ñóá’ºêòàìè ïðàâîîõîðîíè íà êîíô³äåíö³éí³é îñíîâ³,
ïîçàøòàòí³ ñï³âðîá³òíèêè äåðæàâíèõ îðãàí³â ïðàâîîõîðîííîãî ñïðÿìóâàííÿ, ïðè-
âàòí³ íîòàð³óñè, ïðèâàòí³ âèêîíàâö³, àäâîêàòè, à òàêîæ îêðåì³ ãðîìàäÿíè, ä³ÿëüí³ñòü
ÿêèõ ñïðÿìîâàíà íà çàõèñò ïðàâ ³ ñâîáîä ³íøèõ îñ³á. Äî îêðåìî¿ ãðóïè â³äíåñåíî
ñóá’ºêò³â, íàä³ëåíèõ þðèñäèêö³éíèìè ïîâíîâàæåííÿìè ùîäî ðîçãëÿäó ñïðàâ ïðî
àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ: àäì³í³ñòðàòèâí³ êîì³ñ³¿ ïðè âèêîíàâ÷èõ êîì³òåòàõ
ñ³ëüñüêèõ, ñåëèùíèõ, ì³ñüêèõ ðàäàõ [9].

Íà ï³äñòàâ³ âêàçàíîãî âèùå ìîæíà çðîáèòè ïðîì³æíèé âèñíîâîê, ùî ïðî-
áëåìàòèêà íåäåðæàâíî¿ ïðàâîîõîðîííî¿ ä³ÿëüíîñò³ ðîçðîáëÿºòüñÿ â óêðà¿íñüê³é
ïðàâîâ³é íàóö³ ç 1992 ðîêó, ³ çà öåé ÷àñ íàïðàöüîâàíî äîñèòü âåëèêó òåîðåòèêî-
ìåòîäîëîã³÷íó áàçó, ÿêà âêëþ÷àº ê³ëüêà äåñÿòê³â âàð³àíò³â âèçíà÷åííÿ ïîíÿòòÿ
“íåäåðæàâíà ïðàâîîõîðîííà ä³ÿëüí³ñòü”, ÷èñëåíí³ ñïðîáè êëàñèô³êóâàòè íåäåðæàâí³
ïðàâîîõîðîíí³ îðãàíè (îðãàí³çàö³¿, ñóá’ºêò³â, ÿê³ çä³éñíþþòü íåäåðæàâíó ïðàâî-
îõîðîííó ä³ÿëüí³ñòü), ôîðìóëþâàííÿ ö³ëåé òà çàâäàíü âêàçàíîãî âèäó ä³ÿëüíîñò³
òà ³íø³ ñóòòºâ³ äëÿ ôîðìóëþâàííÿ áóäü-ÿêî¿ ö³ë³ñíî¿ ïðàâîâî¿ êîíöåïö³¿ îñîáëèâîñò³
äîñë³äæóâàíîãî ôåíîìåíó. Ïðè öüîìó, ùî âàæëèâî äëÿ íàøîãî ïîäàëüøîãî
äîñë³äæåííÿ, íàëåæí³ñòü ñóá’ºêò³â, ÿê³ çä³éñíþþòü ïðèâàòíó äåòåêòèâíó òà íåäåð-
æàâíó îõîðîííó ä³ÿëüí³ñòü, äî êîëà ñóá’ºêò³â íåäåðæàâíî¿ îõîðîííî¿ ä³ÿëüíîñò³,
áóëà âïåðøå äîâåäåíà ùå ó 1992 ðîö³, ³ çà ò³ ìàéæå òðè äåñÿòèë³òòÿ, ÿê³ ìèíóëè
ç òîãî ÷àñó, òàêà àðãóìåíòàö³ÿ ëèøå ïîñèëþâàëà äîö³ëüí³ñòü ³ ëîã³÷í³ñòü óêàçàíî¿
ïîçèö³¿.

Îòæå, ðîçãëÿä ïðèâàòíî¿ äåòåêòèâíî¿ òà íåäåðæàâíî¿ îõîðîííî¿ ä³ÿëüíîñò³
ÿê êàòåãîð³¿ íàóêîâîãî ï³çíàííÿ äîö³ëüíî çä³éñíþâàòè ç óðàõóâàííÿì ñèñòåìíèõ
çâ’ÿçê³â âêàçàíèõ âèä³â ä³ÿëüíîñò³ ç ÿâèùåì á³ëüø óçàãàëüíþþ÷îãî õàðàêòåðó –
íåäåðæàâíîþ ïðàâîîõîðîííîþ ä³ÿëüí³ñòþ – ÿêà ìàº ðîçãëÿäàòèñÿ äëÿ íèõ ó
ÿêîñò³ íàäñèñòåìè. Ñë³ä ñêàçàòè, ùî ó ô³ëîñîôñüêèõ íàóêàõ íàóêîâå ï³çíàííÿ
ðîçãëÿäàºòüñÿ ÿê ö³ëåñïðÿìîâàíèé ïðîöåñ, ùî çàáåçïå÷óº âèð³øåííÿ ÷³òêî
âèçíà÷åíèõ ï³çíàâàëüíèõ çàâäàíü, ïîºäíàíèõ ìåòîþ ï³çíàâàëüíîãî ïðîöåñó. Ìåòà
ïðîöåñó ï³çíàííÿ, ç îäíîãî áîêó, çóìîâëåíà ïðàêòè÷íèìè ïîòðåáàìè ëþäèíè, à ç
³íøîãî – òåîðåòè÷íèìè ïîòðåáàìè ðîçâèòêó ñèñòåìè çíàíü ëþäñòâà. Âîäíî÷àñ
íåâ³ä’ºìíîþ ðèñîþ íàóêè ÿê íàéá³ëüø ñòðîãî¿ ôîðìè ï³çíàííÿ º ïîñò³éíà
ìåòîäîëîã³÷íà ðåôëåêñ³ÿ. Öå îçíà÷àº, ùî âèâ÷åííÿ îá’ºêò³â, âèÿâëåííÿ ¿õíüî¿
ñïåöèô³êè, âëàñòèâîñòåé ³ çâ’ÿçê³â çàâæäè ïåâíîþ ì³ðîþ ñóïðîâîäæóºòüñÿ
óñâ³äîìëåííÿì òà êðèòè÷íèì ïåðåîñìèñëåííÿì ìåòîä³â ³ çàñîá³â, çà äîïîìîãîþ
ÿêèõ äîñë³äæóþòü ö³ îá’ºêòè. Òåðì³í “ðåôëåêñ³ÿ” â ïåðåêëàä³ ç ëàòèíè îçíà÷àº
“ïîâåðíåííÿ íàçàä”, òîáòî ïåðåîñìèñëåííÿ óæå çðîáëåíîãî àáî ï³çíàíîãî. Ó êîíòåêñò³
âèáîðó ìåòîä³â ï³çíàííÿ ìåòîäîëîã³÷íà ðåôëåêñ³ÿ – öå îñìèñëåííÿ òà óçàãàëüíåííÿ
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ïðîöåñó é ðåçóëüòàò³â ïîïåðåäí³õ ñïðîá ï³çíàííÿ äëÿ â³äáîðó, ñèñòåìàòèçàö³¿ òà
óäîñêîíàëåííÿ íàéåôåêòèâí³øèõ ñïîñîá³â ï³çíàâàëüíî¿ ä³ÿëüíîñò³ [10, ñ. 32].
Ðîçãëÿä ïðèâàòíî¿ äåòåêòèâíî¿ òà íåäåðæàâíî¿ îõîðîííî¿ ä³ÿëüíîñò³ â ÿêîñò³
êàòåãîð³¿ íàóêîâîãî ï³çíàííÿ ïåðåäáà÷àº âèçíà÷åííÿ àêòóàëüíèõ ïðîáëåì, ÿê³
çíèæóþòü åôåêòèâí³ñòü âêàçàíèõ âèä³â ä³ÿëüíîñò³, ðîçãëÿä íàóêîâîãî íàäáàííÿ,
â ÿêîìó âèçíà÷åíî ñóòòºâ³ ðèñè ïðèâàòíî¿ äåòåêòèâíî¿ òà íåäåðæàâíî¿ îõîðîííî¿
ä³ÿëüíîñò³, çÿñóâàííÿ íåäîñòàòíüî äîñë³äæåíèõ àñïåêò³â ö³º¿ ïðîáëåìàòèêè,
âñòàíîâëåííÿ ñèñòåìíèõ çâ’ÿçê³â ì³æ íåäåðæàâíîþ ïðàâîîõîðîííîþ ä³ÿëüí³ñòþ
ÿê íàäñèñòåìîþ ³ ïðèâàòíîþ äåòåêòèâíîþ òà íåäåðæàâíîþ îõîðîííîþ ä³ÿëüí³ñòþ
ÿê ï³äñèñòåìàìè.

Òàêèì ÷èíîì, ïðèâàòíà äåòåêòèâíà òà íåäåðæàâíà îõîðîííà ä³ÿëüí³ñòü ÿê
êàòåãîð³¿ íàóêîâîãî ï³çíàííÿ óÿâëÿþòü ñîáîþ âèäè ðåãëàìåíòîâàíî¿ ïðàâîâèìè
íîðìàìè (á³ëüøîþ ÷è ìåíøîþ ì³ðîþ) ëþäñüêî¿ àêòèâíîñò³, ÿêà ìîæå áóòè îá’ºêòîì
òà/àáî ïðåäìåòîì çàñòîñóâàííÿ ïðîöåäóð òà ìåòîä³â íàäáàííÿ çíàíü ïðî ¿õ ïðàâîâå
çàáåçïå÷åííÿ, îðãàí³çàö³éí³ óìîâè çä³éñíåííÿ òà ïðàâîâ³ ìåõàí³çìè ðåàë³çàö³¿.
Ïåðñïåêòèâè ïîäàëüøèõ íàóêîâèõ ïîøóê³â ìàþòü áóòè ïîâ’ÿçàí³ ç âèçíà÷åííÿì
êîëà ñóá’ºêò³â, ÿê³ çä³éñíþþòü íåäåðæàâíó îõîðîííó òà ïðèâàòíó äåòåêòèâíó
ä³ÿëüí³ñòü, à òàêîæ ç³ ç’ÿñóâàííÿì îñîáëèâîñòåé ¿õ àäì³í³ñòðàòèâíî-ïðàâîâîãî
ñòàòóñó, ðîë³ òà ì³ñöÿ ó ñóñï³ëüíèõ â³äíîñèíàõ, ÿê³ âèíèêàþòü ó ïðàâîîõîðîíí³é
ñôåð³.
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CONCEPTUAL APPROACHES TO THE CONSIDERATION OF PRIVATE
DETECTIVE AND NON-STATE SECURITY ACTIVITY AS A CATEGORY

OF SCIENTIFIC KNOWLEDGE

Paper is devoted to the study of conceptual approaches to the consideration of
private detective and private security activities as a category of scientific knowledge.
The author finds out that one of the manifestations of human-centrism at the level of
state policy is the democratization of relations in the law enforcement sphere. The
consequences are the lack of monopoly of the role of the state and the emergence of
competitive relations between other subjects of law enforcement. Paper focuses on the
fact that the emergence and development of business entities that provide private
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security and private detective services, at the same time contributes to the achievement
of two goals: greater protection of the rights and satisfaction of the interests of man
and citizen, as well as the consolidation of efforts of state and non-state actors in
counteraction to crimes and offenses.

The author focuses on the fact that the consideration of private detective and
private security activities as a category of scientific knowledge involves the identification
of urgent problems that reduce the effectiveness of these types of activities. It is also
necessary to consider the scientific heritage, which defines the essential features of
private detective and non-state security activities, clarifies insufficiently explored
aspects of this issue, and establishes systemic links between non-state law enforcement
activities as a super system and private detective and private security activities as
subsystems.

The author formulates the following definition: private detective and private
security activities as a category of scientific knowledge are types of human activity
regulated by legal norms (to a greater or lesser extent), which can be the object and
/ or subject of application of procedures and methods for acquiring knowledge about
their legal support, organizational conditions for implementation and legal mechanisms
for implementation. Prospects for further scientific research should be related to
determining the circle of entities engaged in non-governmental security and private
detective activities, as well as clarifying the features of their administrative and legal
status, role and place in public relations arising in the law enforcement sphere.

Keywords: private detective activity, private security activity, the category of
scientific knowledge, private law enforcement, administrative and legal support, human
centrism.
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