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Ó ñòàòò³ ðîçãëÿäàþòüñÿ ïîíÿòòÿ, õàðàêòåðí³ ðèñè, ïåðåâàãè ìåä³àö³¿.
Îïèñàíî ì³æíàðîäíî-ïðàâîâå âðåãóëþâàííÿ ïðîöåäóðè ìåä³àö³¿, ïðàêòè÷íèé äîñâ³ä
¿¿ çàñòîñóâàííÿ â ðîçâèíåíèõ êðà¿íàõ. Ïðèä³ëÿºòüñÿ óâàãà ïðîáëåìàì ³ìïëåìåíòàö³¿
ì³æíàðîäíî-ïðàâîâèõ àêò³â ùîäî ìåä³àö³¿ â íàö³îíàëüíå çàêîíîäàâñòâî Óêðà¿íè.
Ïîêàçàí³ øëÿõè ïîäàëüøîãî ñòàíîâëåííÿ òà  ðîçâèòêó â³ò÷èçíÿíî¿ íîðìàòèâíî-
ïðàâîâî¿ ðåãëàìåíòàö³¿ ïðîöåäóðè ìåä³àö³¿.

Êëþ÷îâ³ ñëîâà: ìåä³àö³ÿ, êîìåðö³éí³ ñïîðè, àëüòåðíàòèâí³ (ïîçàñóäîâ³)
ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â, àðá³òðàæ, ïîñåðåäíèöòâî, ïðèìèðåííÿ ñòîð³í,
³ìïëåìåíòàö³ÿ.

Îñòàíí³ì ÷àñîì ïèòàííÿ âïðîâàäæåííÿ ìåä³àö³¿ ÿê îäíîãî ç àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â ñòàëè ïðåäìåòîì âèâ÷åííÿ ãàëóçåâèõ
þðèäè÷íèõ íàóê, âèñòóïàþòü îá’ºêòîì íîðìîòâîð÷îñò³ é âîäíî÷àñ óïðîâàäæóþòüñÿ
â þðèäè÷íó ïðàêòèêó ñó÷àñíèõ ïðàâíè÷èõ êîìïàí³é, óíàñë³äîê ÷îãî ï³äâèùóºòüñÿ
îá³çíàí³ñòü þðèñò³â ³ íàñåëåííÿ ç îñîáëèâîñòÿìè çàñòîñóâàííÿ ìåä³àö³¿ ï³ä ÷àñ
âèð³øåííÿ ãîñïîäàðñüêèõ òà öèâ³ëüíèõ ñóïåðå÷îê.

Çà ðåçóëüòàòàìè ðîçãëÿäó çâ³òó ïðî ðîáîòó 51-¿ ñåñ³¿ ÞÍÑ²ÒÐÀË ÃÀ ÎÎÍ
20.12.2018 áóëî ñõâàëåíî ðåçîëþö³þ (73/198), ÿêîþ çàòâåðäæåíî òåêñò Êîíâåíö³¿
ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³ â ðåçóëüòàò³ ìåä³àö³¿ (äàë³ – Êîíâåíö³ÿ).
Öþ Êîíâåíö³þ áóëî â³äêðèòî äëÿ ï³äïèñàííÿ âñ³ìà äåðæàâàìè é ðåã³îíàëüíèìè
îðãàí³çàö³ÿìè ï³ä ÷àñ ïðîâåäåííÿ ñïåö³àëüíî¿ öåðåìîí³¿ 1 ñåðïíÿ 2019 ðîêó [1, ñ. 26].

Ï³ñëÿ ï³äïèñàííÿ Óêðà¿íîþ âêàçàíî¿ Êîíâåíö³¿ ïðèðîäíî ïîñòàëî ïèòàííÿ
ïîäàëüøî¿ ¿¿ ³ìïëåìåíòàö³¿ â íàö³îíàëüíå çàêîíîäàâñòâî.
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Ïèòàííÿ âèçíà÷åííÿ ïîíÿòòÿ ìåä³àö³¿, îñíîâíèõ çàñàä éîãî çàñòîñóâàííÿ,
ïåðåâàã ïðîöåäóðè ìåä³àö³¿ ïîðÿä ç ³íøèìè ïîçàñóäîâèìè ñïîñîáàìè âðåãóëþâàííÿ
ñïîð³â ïðèä³ëåíî óâàãó ïåðåâàæíî ôàõ³âöÿìè íàö³îíàëüíîãî öèâ³ëüíîãî òà
ãîñïîäàðñüêîãî ïðàâà, ñåðåä ÿêèõ Äåìê³í  Ð.ß. [2], ªðüîìåíêî Ã. [3], Ìàçàðàê³ Í.
[1], Íåñèíîâà Ñ.Â. [4], Ò³ñíîãóç Â. [5], Ô³ëîíåíêî Ñ. [6],  Öåðåòåë³ Ë. [7], ßêîâ-
ëºâ Â.Â. [8]. Îêðåìî ñë³ä âèä³ëèòè äèñåðòàö³éíå äîñë³äæåííÿ Ëþá÷åíêà ß.Ï. [9],
ïðèñâÿ÷åíå òåîðåòèêî-ïðàâîâèì àñïåêòàì àëüòåðíàòèâíèõ ñïîñîá³â âèð³øåííÿ
ïðàâîâèõ ñïîð³â, äå â÷åíèé ç-ïîì³æ ³íøîãî âèâ÷àº çàêîðäîííèõ äîñâ³ä âðåãóëþ-
âàííÿ ïðîöåäóð ìåä³àö³¿ òà ïåðåäóìîâè ñòàíîâëåííÿ öüîãî ³íñòèòóòó â Óêðà¿í³.
Îäíàê á³ëüø³ñòü íàóêîâèõ äîñë³äæåíü ïðàêòè÷íî êîìïëåêñíî íå âèñâ³òëþþòü
ì³æíàðîäíî-ïðàâîâèé íîðìàòèâíèé ìåõàí³çì ðåãóëþâàííÿ ó ñôåð³ ìåä³àö³¿ òà íå
â³äîáðàæàþòü ñó÷àñíèõ ïåðåäóìîâ éîãî âïðîâàäæåííÿ â Óêðà¿í³.

Ìåòîþ ñòàòò³ º ðîçêðèòòÿ óìîâ, ùî ñëóãóþòü ðîçâèòêó ïðîöåäóðè ìåä³àö³¿
â â³ò÷èçíÿí³é þðèäè÷í³é ïðàêòèö³, à òàêîæ íàäàííÿ õàðàêòåðèñòèêè øëÿõàì íîð-
ìàòèâíîãî çàêð³ïëåííÿ îñíîâíèõ çàñàä çä³éñíåííÿ öüîãî àëüòåðíàòèâíîãî (ïîçà-
ñóäîâîãî) ñïîñîáó âèð³øåííÿ ñïîð³â.

Íîðìàòèâíó áàçó äîñë³äæåííÿ ñòàíîâëÿòü ì³æíàðîäí³ äîãîâîðè òà òèïîâ³
çàêîíè ÞÍÑ²ÒÐÀË. Ìåòîäîëîã³÷íîþ îñíîâîþ ïðîâåäåíîãî äîñë³äæåííÿ ñòàëè
çàãàëüíîíàóêîâ³ òà ñïåö³àëüíî-þðèäè÷í³ ìåòîäè ï³çíàííÿ.

Ìåä³àö³ÿ – ì³æíàðîäíèé çàãàëüíîâæèâàíèé òåðì³í, ùî â³äïîâ³äàº óêðà¿íñü-
êîìó òåðì³íó “ïîñåðåäíèöòâî”. Ìåä³àö³ºþ íàçèâàþòü ïðîöåñ ïåðåãîâîð³â, êîëè äî
âèð³øåííÿ ñï³ðíîãî ïèòàííÿ çàëó÷àºòüñÿ íåéòðàëüíà òðåòÿ ñòîðîíà – ìåä³àòîð
(ïîñåðåäíèê), ÿêà âåäå öåé ïåðåãîâîðíèé ïðîöåñ, âèñëóõîâóº àðãóìåíòàö³þ ñòîð³í
ùîäî ñóò³ ñïîðó é àêòèâíî äîïîìàãàº ñòîðîíàì çðîçóì³òè ñâî¿ ³íòåðåñè, îö³íèòè
ìîæëèâ³ñòü êîìïðîì³ñ³â ³ ñàìîñò³éíî ïðèéíÿòè ð³øåííÿ, ùî çàäîâîëüíèòü âñ³õ
ó÷àñíèê³â ïåðåãîâîð³â. Òîáòî ìåä³àö³ÿ – öå îäèí ³ç òàê çâàíèõ àëüòåðíàòèâíèõ (ïî-
çàñóäîâèõ) ñïîñîá³â âðåãóëþâàííÿ ñïîð³â, åôåêòèâí³ñòü ÿêîãî º äóæå âèñîêîþ [3].

Ìåä³àö³ÿ ïåðåäáà÷àº ñï³ëêóâàííÿ â³÷-íà-â³÷ ó ïðèñóòíîñò³ òðåòüî¿ îñîáè –
ìåä³àòîðà. Ñòîðîíè ñïîðó çáåð³ãàþòü ïîâíèé êîíòðîëü íàä ñèòóàö³ºþ, à ïðîôåñ³éíèé
ïîñåðåäíèê (ìåä³àòîð) äîïîìàãàº ¿ì ïðîàíàë³çóâàòè êîíôë³êò, ùîá âîíè çìîãëè
ñàìîñò³éíî ïðèéíÿòè ð³øåííÿ, ÿêå â³äïîâ³äàòèìå ¿õí³ì ³íòåðåñàì ³ çàäîâîëüíèòü
¿õí³ ïîòðåáè. Óí³êàëüí³ñòü ìåä³àö³¿ â òîìó, ùî âîíà ñòèìóëþº ó÷àñíèê³â âçàºìîä³ÿòè
áåçïîñåðåäíüî îäíå ç îäíèì äëÿ ðîçãëÿäó ñïîðó ÿê çàãàëüíî¿ ïðîáëåìè, êîòðà ïî-
òðåáóº âèð³øåííÿ, ³ äëÿ ïîøóêó ð³çíèõ âàð³àíò³â ð³øåííÿ, à òàêîæ ñòàâèòèñÿ îä-
íå äî îäíîãî ³ äî ïðîòèëåæíèõ ïîçèö³é ³ç ïîâàãîþ. Êð³ì òîãî, ïðîöåäóðà ìåä³àö³¿
ôîêóñóºòüñÿ á³ëüøîþ ì³ðîþ íà òîìó, ùî êîíôë³êòóþ÷èì ñòîðîíàì íàëåæèòü
ðîáèòè â ìàéáóòíüîìó, í³æ íà îáñòàâèíàõ ñïîðó, ÿê³ ìàëè ì³ñöå â ìèíóëîìó.

Ñüîãîäí³ öÿ òåõíîëîã³ÿ äîâîë³ øèðîêî çàñòîñîâóºòüñÿ ó êðà¿íàõ ³ç ðîçâèíóòîþ
ïðàâîâîþ êóëüòóðîþ. Íàïðèêëàä, ó Âåëèêîáðèòàí³¿ 80 % êîìåðö³éíèõ ñïîð³â çà
äîïîìîãîþ ìåä³àö³¿ âèð³øóþòüñÿ ïðîòÿãîì îäíîãî äíÿ. Îñê³ëüêè ìåä³àö³ÿ ´ðóí-
òóºòüñÿ íà ïðèíöèï³ äîáðîâ³ëüíîñò³, ¿¿ ó÷àñíèêè, ÿê ïðàâèëî, íå çàòÿãóþòü âèêî-
íàííÿ äîìîâëåíîñòåé. Òàê, ó Í³äåðëàíäàõ 70 % óñ³õ óðåãóëþâàíü, äîñÿãíóòèõ ó
ïðîöåñ³ ìåä³àö³¿, âèêîíóþòüñÿ ïðîòÿãîì äâîõ ì³ñÿö³â [5].

Çà îñòàíí³ 20 ðîê³â âèêîðèñòàííÿ ìåä³àö³¿ çíà÷íî ïîøèðèëîñÿ. Á³ëüøîþ
ì³ðîþ òàêà ¿¿ ïîïóëÿðí³ñòü îáóìîâëåíà òèì, ùî â çàêîíîäàâñòâ³ ªâðîïåéñüêîãî
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Ñîþçó (äàë³ çà òåêñòîì – ªÑ) óæå ³ñíóº òàêå íîðìàòèâíî âèçíà÷åíå ïîíÿòòÿ, ÿê
“ìåä³àö³ÿ”.

Çîêðåìà, Äèðåêòèâà 2008/52/ªÑ ªâðîïåéñüêîãî ïàðëàìåíòó òà Ðàäè â³ä
21 òðàâíÿ 2008 ðîêó “Â³äíîñíî äåÿêèõ àñïåêò³â ìåä³àö³¿ â öèâ³ëüíèõ òà êîìåðö³éíèõ
ñïîðàõ” (äàë³ çà òåêñòîì – Äèðåêòèâà) ïåðåäáà÷àº äåòàëüíèé îïèñ òîãî, ùî òàêå
ìåä³àö³ÿ òà ¿¿ ïåðåâàãè. Ñôåðîþ ïîøèðåííÿ Äèðåêòèâè º ì³æíàðîäí³ ñïîðè, ó ï. 8
Ïðåàìáóëè çàçíà÷åíî: “í³ùî íå ïîâèííî çàâàæàòè çàñòîñîâóâàòè ö³ ïîëîæåííÿ
òàêîæ ó âíóòð³øí³õ ìåä³àö³éíèõ ïðîöåñàõ”. Òàê, ªâðîïåéñüêà ðàäà íà çàñ³äàíí³ â
Òàìïåðå çàêëèêàëà äåðæàâè ªâðîïåéñüêîãî Ñîþçó äî çàïðîâàäæåííÿ àëüòåðíà-
òèâíèõ ïîçàñóäîâèõ ïðîöåäóð, âêëþ÷íî ç ìåä³àö³ºþ  ÿê îäíèì ³ç îñíîâíèõ ìåòîä³â.

Ñòàòòÿ 3 (à) Äèðåêòèâè ì³ñòèòü âèçíà÷åííÿ ìåä³àö³¿: “ìåä³àö³ÿ îçíà÷àº ñòðóê-
òóðîâàíèé ïðîöåñ, íåçàëåæíî â³ä éîãî íàçâè, çà ÿêèì äâ³ àáî á³ëüøå ñòîð³í ñïîðó,
íà äîáðîâ³ëüí³é îñíîâ³, äëÿ äîñÿãíåííÿ ð³øåííÿ ïðî âðåãóëþâàííÿ ñïîðó çâåð-
òàþòüñÿ çà äîïîìîãîþ äî ïîñåðåäíèêà. Öåé ïðîöåñ ìîæå áóòè ³í³ö³éîâàíèé ñòî-
ðîíàìè, çàïðîïîíîâàíèé (ïðèçíà÷åíèé) ñóäîì àáî çàêîíîäàâ÷î çàêð³ïëåíèé çàêîíîì
äåðæàâè-÷ëåíà”.

Ïðåàìáóëà äèðåêòèâè çàçíà÷àº, ùî ìåä³àö³ÿ ìîæå çàáåçïå÷èòè åêîíîì³÷íî
åôåêòèâíå òà á³ëüø øâèäêå ïîçàñóäîâå âèð³øåííÿ ñïîð³â ó öèâ³ëüíèõ òà êîìåð-
ö³éíèõ ñïðàâàõ øëÿõîì âèêîðèñòàííÿ ïðîöåäóð, ÿê³ â³äïîâ³äàþòü ïîòðåáàì ñòîð³í.
Â³äíîñíî äîìîâëåíîñòåé, äîñÿãíóòèõ øëÿõîì ìåä³àö³¿, ³ñíóº âåëèêà éìîâ³ðí³ñòü
òîãî, ùî âîíè áóäóòü âèêîíóâàòèñÿ äîáðîâ³ëüíî, ÿê ³ âåëèêà éìîâ³ðí³ñòü òîãî, ùî
âîíè çàáåçïå÷àòü çáåðåæåííÿ ñò³éêèõ òîâàðèñüêèõ â³äíîñèí ì³æ ñòîðîíàìè. Ö³
ïåðåâàãè çíàõîäÿòü ñâîº ï³äòâåðäæåííÿ â ñèòóàö³ÿõ, ïîâ’ÿçàíèõ ³ç íàÿâí³ñòþ
ì³æíàðîäíèõ åëåìåíò³â [10].

Ìåòà Äèðåêòèâè – ñïðîñòèòè äîñòóï äî ìåòîä³â àëüòåðíàòèâíîãî âðåãóëþâàí-
íÿ ñïîð³â ³ ñïðèÿòè ìèðíîìó âèð³øåííþ ñïîð³â, ÷åðåç ñòèìóëþâàííÿ âèêîðèñòàííÿ
ìåä³àö³¿ òà çàáåçïå÷åííÿ çáàëàíñîâàíèõ âçàºìîâ³äíîñèí ì³æ ìåä³àö³ºþ òà ñóäîâèì
ïðîâàäæåííÿì. Îñîáëèâ³ñòþ Äèðåêòèâè ÿê íîðìàòèâíî-ïðàâîâîãî àêòà ªÑ º òå,
ùî âîíà âñòàíîâëþº ëèøå îáîâ’ÿçîê äåðæàâè – ÷ëåíà ªÑ äîñÿãòè íåîáõ³äíîãî
ðåçóëüòàòó, ïðîòå çàëèøàº íàö³îíàëüíèì îðãàíàì âëàäè âèá³ð ôîðìè òà çàñîá³â
éîãî äîñÿãíåííÿ. Âðàõîâóþ÷è çàçíà÷åíå, ÷ëåíè ªÑ òà äåðæàâè, ÿê³ ³ìïëåìåíòóâàëè
öþ äèðåêòèâó, ìàþòü îäíàêîâ³ çàñàäè ùîäî çàñòîñóâàííÿ ìåä³àö³¿ â öèâ³ëüíèõ òà
ãîñïîäàðñüêèõ ïðàâîâ³äíîñèíàõ.

ßê íàñë³äîê, ó òîé ÷àñ ÿê Äèðåêòèâà çàñòîñîâóºòüñÿ äëÿ âèð³øåííÿ ñïîð³â
ó öèâ³ëüíèõ ³ êîìåðö³éíèõ ñïðàâàõ íà ì³æíàðîäíîìó ð³âí³, ê³ëüêà äåðæàâ-÷ëåí³â
ªÑ ï³øëè ùå äàë³ ³ ïðèéíÿëè çàêîíè, ÿê³ âïðîâàäæóþòü âèêîðèñòàííÿ ìåä³àö³¿
âñåðåäèí³ êðà¿íè. Ïðàêòè÷íî â êîæí³é êðà¿í³ ªÑ Äèðåêòèâà çàïðîâàäæóâàëàñÿ â
ð³çíèé ñïîñ³á. Òàêèì ÷èíîì, ó äåÿêèõ êðà¿íàõ ªÑ ìåä³àö³ÿ º ñóòî äîáðîâ³ëüíèì
çàõîäîì, ó òîé ÷àñ ÿê ó ²òàë³¿, íàïðèêëàä, ³ñíóº òåíäåíö³ÿ äî îáîâ’ÿçêîâîãî âèêî-
ðèñòàííÿ ìåä³àö³¿. Ó äåÿêèõ êðà¿íàõ ªÑ ìåä³àòîðàìè ìîæóòü âèñòóïàòè ëèøå
êâàë³ô³êîâàí³ þðèñòè, ó òîé ÷àñ, ÿê ó ³íøèõ êðà¿íàõ òàê³ îáìåæåííÿ íå çàñòîñî-
âóþòüñÿ [4].

Êð³ì Äèðåêòèâè 2008/52/EC, º íèçêà ì³æíàðîäíî-ïðàâîâèõ àêò³â òà àêò³â
ðåêîìåíäàö³éíîãî õàðàêòåðó. Çîêðåìà, öå Ìîäåëüíèé çàêîí ÞÍÑ²ÒÐÀË ïðî
ì³æíàðîäíó ïðèìèðíó ïðîöåäóðó 2002 ð., âçÿòèé çà îñíîâó äëÿ íàö³îíàëüíîãî
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çàêîíîäàâñòâà ùîäî ìåä³àö³¿ 26 êðà¿íàìè ñâ³òó, òà “Ïðèíöèïè äëÿ îðãàí³çàö³é,
ÿê³ çàáåçïå÷óþòü ïðîâåäåííÿ ìåä³àö³¿”, êîòð³ áóëè ñòâîðåí³ 2002 ð. ñâ³òîâèìè
ë³äåðàìè ó ñôåð³ ìåä³àö³¿ é â³äòâîðþþòü íàéêðàùó ñâ³òîâó ïðàêòèêó â ö³é ãàëóç³
(Principles for ADR Provider Organizations).

Ó äåðæàâàõ-ó÷àñíèöÿõ ªÑ ìåä³àö³ÿ ÿê ñïîñ³á âðåãóëþâàííÿ ñïîðó (êîí-
ôë³êòó), ùî âèíèê ó ðåçóëüòàò³ áóäü-ÿêèõ ïðàâîâ³äíîñèí, çàñòîñîâóºòüñÿ íàáàãàòî
÷àñò³øå, í³æ ³íø³ ïîçàñóäîâ³ àëüòåðíàòèâí³ ñïîñîáè âðåãóëþâàííÿ ñïîð³â, íà-
ïðèêëàä, ïåðåãîâîðè, ïðèìèðåííÿ ñòîð³í, ì³í³-ïðîöåñ, äîñóäîâà íàðàäà àáî ñïðî-
ùåíèé ñóä ïðèñÿæíèõ. 2004 ð. ªâðîïåéñüêîþ êîì³ñ³ºþ ôàõîâèõ ìåä³àòîð³â ðîçðîá-
ëåíèé “ªâðîïåéñüêèé êîäåêñ ïîâåä³íêè ìåä³àòîð³â” (European Code Of Conduct
For Mediators), ó ÿêîìó äåòàëüíî âèçíà÷åíî ïðàâîâèé ñòàòóñ ìåä³àòîðà, âèìîãè äî
êàíäèäàòà é îñíîâí³ çàñàäè, íà ÿêèõ áàçóºòüñÿ âåñü ìåä³àö³éíèé ïðîöåñ.

Äèðåêòèâà, áåçñóìí³âíî, äàëà ïîøòîâõ äëÿ ðîçâèòêó ìåä³àö³¿, àëå ¿¿ ðîçâèòîê,
îñîáëèâî â ªâðîï³, ÿê ³ ðàí³øå, çàëèøàºòüñÿ íåîäíîð³äíèì. Òàê, íàïðèêëàä, ó
Àíãë³¿, Óåëüñ³ òà Í³äåðëàíäàõ âèêîðèñòàííÿ ìåä³àö³¿ çíà÷íî ïîøèðåíå, ³ ïðîöåñ
øèðîêî âèêîðèñòîâóºòüñÿ þðèñòàìè òà ïðåäñòàâíèêàìè á³çíåñ-ñåêòîðó, àëå ìàéæå
íå ïîøèðåíà â òàêèõ êðà¿íàõ ÿê, íàïðèêëàä, Ãðåö³ÿ ³ Ïîðòóãàë³ÿ, äå ïîíÿòòÿ ìå-
ä³àö³¿ â³äíîñíî íîâå òà íåäîñòàòíüî âèâ÷åíå. Íàéá³ëüøîãî ðîçâèòêó âîíà íàáóëà
â òàêèõ êðà¿íàõ ÿê: Àâñòð³ÿ, Áåëüã³ÿ, Áðàçèë³ÿ, Ôðàíö³ÿ, Í³ìå÷÷èíà, Ãîíêîíã,
²íäîíåç³ÿ, ²òàë³ÿ, ßïîí³ÿ, Ëþêñåìáóðã, Í³äåðëàíäè, Êèòàéñüêà íàðîäíà ðåñïóáë³êà,
Ïîëüùà, Ïîðòóãàë³ÿ, Ðîñ³ÿ, Ñ³íãàïóð, ²ñïàí³ÿ, Øâåö³ÿ, Âåëèêîáðèòàí³ÿ, Ñïîëó÷åí³
Øòàòè Àìåðèêè òà Â’ºòíàì [7].

Ó çâ’ÿçêó ç òèì, ùî ï³ä òåðì³íîì “ìåä³àö³ÿ” â á³ëüøîñò³ òëóìà÷åíü ìàºòüñÿ
íà óâàç³ ñàìå ïîçàñóäîâå âèð³øåííÿ ñïîð³â, ïîñòàº ïèòàííÿ: ÿêó æ ðîëü ìîæóòü
â³ä³ãðàâàòè ñóäè ïðè âèð³øåíí³ ãîñïîäàðñüêèõ ñïîð³â ó ïðîöåñ³ ìåä³àö³¿? Íà-
ïðèêëàä, ñóäè Àâñòðàë³¿ ìàþòü ïðàâî íàïðàâèòè ñòîðîíè äëÿ âèð³øåííÿ ñïîðó çà
äîïîìîãîþ ìåä³àö³¿ íàâ³òü áåç çãîäè ñòîð³í. Ó Áåëüã³¿ ð³øåííÿ, ïðèéíÿòå çà
äîïîìîãîþ ìåä³àö³¿, ìàº áóòè çàòâåðäæåíå êîìïåòåíòíèì ñóäîì. Ñóäè Áðàçèë³¿
íå ìàþòü íåîáõ³äíèõ ïîâíîâàæåíü, ùîá çìóñèòè ñòîðîíè âèð³øóâàòè êîíôë³êòè
øëÿõîì ìåä³àö³¿. Òèì íå ìåíøå, ñóä ìîæå çàáåçïå÷èòè âèêîíàííÿ óãîäè äî ìå-
ä³àö³¿ íà ïðîõàííÿ îäí³º¿ ç³ ñòîð³í. Òàêîæ, â³äïîâ³äíî äî Öèâ³ëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Áðàçèë³¿ ñóää³ ïîâèíí³ çàîõî÷óâàòè ñòîðîíè ñêîðèñòàòèñÿ ìåä³àö³ºþ
ïðîòÿãîì âñüîãî ÷àñó ñóäîâîãî ðîçãëÿäó. Ó Ôðàíö³¿ ïðîâîäÿòü ðîçìåæóâàííÿ
ì³æ ïðèçíà÷åíîþ â ñóäîâîìó ïîðÿäêó òà äîãîâ³ðíîþ ìåä³àö³ºþ. Ó ðàç³ ïðîâåäåííÿ
ìåä³àö³¿ ç ðîçïîðÿäæåííÿ ñóäó ñóääÿ ïðîäîâæóº çàéìàòèñÿ öèì ïèòàííÿì íàâ³òü
ï³ñëÿ çâåðíåííÿ ñòîð³í äî ìåä³àö³¿, çà ¿õ çãîäîþ. Ìåä³àòîð ïîâèíåí ³íôîðìóâàòè
ñóääþ ùîäî áóäü-ÿêèõ òðóäíîù³â. Ñòîðîíà ÷è ìåä³àòîð ìîæå ïîïðîñèòè ñóääþ
ïðèïèíèòè ïðîöåäóðó ìåä³àö³¿ â áóäü-ÿêèé ÷àñ. Ñóääÿ òàêîæ ìàº ïðàâî ïðèïèíèòè
ìåä³àö³þ ç âëàñíî¿ ³í³ö³àòèâè, ÿêùî ïðîöåäóðà ìåä³àö³¿, íà äóìêó ñóää³, áóëà
ïîðóøåíà. ßêùî ñóääÿ ïðèïèíÿº ìåä³àö³þ, ñóäîâèé ðîçãëÿä â³äíîâëþºòüñÿ. Íà-
ïðèê³íö³ ïðîöåñó ìåä³àö³¿ ñóääÿ ðîçïîä³ëÿº âèòðàòè íà ïîñåðåäíèöòâî ì³æ ñòîðî-
íàìè.

Ùî ñòîñóºòüñÿ äîãîâ³ðíî¿ ìåä³àö³¿, òî òóò ðîëü ñóä³â ÷àñòî îáìåæóºòüñÿ
âèêîíàííÿì óãîäè, äîñÿãíóòî¿ â êîíòåêñò³ ìåä³àö³¿. Òàêîæ ñòîðîíè ìîæóòü çâåð-
íóòèñÿ äî ñóäó äëÿ çàáåçïå÷åííÿ âèêîíàííÿ óãîäè. Ó Ïîëüù³ ñóä ìîæå ïåðåäàòè
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ñïðàâó íà ìåä³àö³þ çà çàïèòîì îäí³º¿ ç³ ñòîð³í àáî íà âëàñíèé ðîçñóä, àæ äî
çàâåðøåííÿ ïåðøîãî ñóäîâîãî çàñ³äàííÿ ó ñïðàâ³. Ñòîðîíè íå çîáîâ’ÿçàí³
ïîãîäæóâàòèñÿ íà ïîñåðåäíèöòâî. Ïðîòå ï³ñëÿ çàêðèòòÿ ïåðøîãî çàñ³äàííÿ ñóä
ìîæå íàïðàâèòè ñïðàâó íà ìåä³àö³þ ò³ëüêè â òîìó âèïàäêó, ÿêùî ñòîðîíè ñï³ëüíî
ïðîñÿòü éîãî. Ñóä ìîæå ïåðåäàòè ñïðàâó íà ìåä³àö³þ ëèøå îäèí ðàç ó õîä³
ðîçãëÿäó. Ó ñâî¿é ïîñòàíîâ³ ïåðåäà÷³ ñïîðó íà ïîñåðåäíèöòâî ñóä âèçíà÷àº òåðì³í
íå á³ëüøå îäíîãî ì³ñÿöÿ äëÿ ïðîâåäåííÿ ìåä³àö³¿. Öåé òåðì³í ìîæå áóòè ïðîäîâæåíî
ëèøå çà ñï³ëüíîþ çàÿâîþ ñòîð³í. Ï³ñëÿ òîãî, ÿê òåðì³í çàê³í÷èâñÿ, à ñï³ð íå
âèð³øåíî, ñóä ïðèçíà÷àº ñóäîâå çàñ³äàííÿ.

Ó ³íøèõ êðà¿íàõ, ÿê³ ìàþòü ó ñâîºìó àðñåíàë³ òàêèé âèä âèð³øåííÿ ñïîð³â
ÿê “ìåä³àö³ÿ”, ñèòóàö³ÿ àíàëîã³÷íà – ïðîöåäóðà ìåä³àö³¿ ïðè âèð³øåíí³ ãîñïîäàðñü-
êèõ ñïîð³â ìîæå âèêîðèñòîâóâàòèñÿ íå ëèøå íà ñòàä³¿ äîñóäîâîãî âèð³øåííÿ
ñïîðó, àëå é ï³ä ÷àñ ñóäîâîãî ïðîâàäæåííÿ.

ßê áà÷èìî, ñâ³òîâèé äîñâ³ä îð³ºíòîâàíèé íà àêòèâíå âèêîðèñòàííÿ ìåä³àö³¿,
ùî çóìîâëþº ïîòðåáó â äîñë³äæåíí³ òà âïðîâàäæåíí³ öüîãî ³íñòèòóòó é â óêðà¿íñü-
êîìó çàêîíîäàâñòâ³, çîêðåìà, ³ äëÿ âèð³øåííÿ ãîñïîäàðñüêèõ êîíôë³êò³â [4].

Ïåðåõ³ä Óêðà¿íè äî ðèíêîâèõ â³äíîñèí òà ¿õ ïðàâîâå ðåãóëþâàííÿ îíîâëåíèì
çàêîíîäàâñòâîì çóìîâëþþòü íåîáõ³äí³ñòü ñòâîðåííÿ á³ëüø øèðîêèõ ìîæëèâîñòåé
âèêîðèñòàííÿ àëüòåðíàòèâíèõ ñïîñîá³â ðåãóëþâàííÿ ñïîð³â ÿê ô³çè÷íèìè, òàê ³
þðèäè÷íèìè îñîáàìè. Ó ìåæàõ ðîçâèòêó åêîíîì³÷íî¿ ñâîáîäè òà á³çíåñ-ñåðåäîâèùà
ñóá’ºêòè ïðàâîâ³äíîñèí äåäàë³ á³ëüø çàö³êàâëåí³ ó ãíó÷êèõ, îïåðàòèâíèõ ñïîñîáàõ
âðåãóëþâàííÿ ñïîð³â. Óêðà¿íñüê³ ãðîìàäÿíè â ðàç³ ïîðóøåííÿ ¿õí³õ ïðàâ íàé÷àñ-
ò³øå óíèêàþòü çâåðíåííÿ äî ñóäó, áàãàòüîõ ëÿêàº âèñîêîâàðò³ñíèé äîâãîñòðîêîâèé
ñóäîâèé ðîçãëÿä, ñåðéîçíîþ ïðîáëåìîþ º òàêîæ íåâèêîíàííÿ ñóäîâèõ ð³øåíü,
çíà÷í³ íàð³êàííÿ âèêëèêàº ðîáîòà äåðæàâíèõ âèêîíàâö³â.

Ó 2006 ð. Ì³æíàðîäíà ô³íàíñîâà êîðïîðàö³ÿ (IFC) – ÷ëåí ãðóïè Ñâ³òîâîãî
Áàíêó, ùî ïðàöþº ç ïðèâàòíèì ñåêòîðîì çà ï³äòðèìêè Àãåíòñòâà ç ïèòàíü ì³æ-
íàðîäíî¿ ñï³âïðàö³ òà ðîçâèòêó, äîñë³äæóþ÷è ìåòîäè âèð³øåííÿ êîìåðö³éíèõ
ñïîð³â â Óêðà¿í³, ä³éøëà âèñíîâêó ïðî òå, ùî â êðà¿í³ ïðàêòè÷íî â³äñóòí³ àëüòåð-
íàòèâè ñóäîâîìó âðåãóëþâàííþ ñïîð³â.

Ïðàâîâîþ îñíîâîþ âïðîâàäæåííÿ ïîçàñóäîâèõ ñïîñîá³â âðåãóëþâàííÿ ñïîð³â
â Óêðà¿í³ º Êîíñòèòóö³ÿ Óêðà¿íè, ÷èíí³ ì³æíàðîäí³ äîãîâîðè, çãîäà íà îáîâ’ÿçêî-
â³ñòü ÿêèõ íàäàíà Âåðõîâíîþ Ðàäîþ Óêðà¿íè, çàêîíè, óêàçè Ïðåçèäåíòà Óêðà¿íè
òà ï³äçàêîíí³ àêòè [9, ñ. 151].

Àðá³òðàæ, ìåä³àö³ÿ òà ïåðåãîâîðè ðîçãëÿäàþòüñÿ ÿê òàê³, ùî ìàþòü îäíàêîâ³
çàâäàííÿ ç ñóäàìè òà º ëåã³òèìíèìè ñïîñîáàìè âèð³øåííÿ ñïîð³â. Îñîáà ïîâèííà
ìàòè ìîæëèâ³ñòü âèáîðó ñïîñîá³â çàõèñòó ñâî¿õ ³íòåðåñ³â, ùî ïîâí³ñòþ óçãîäæóºòüñÿ
ç êîíñòèòóö³éíèì ïðèïèñîì, ÿêèì çàêð³ïëåíî ïðàâî êîæíîãî áóäü-ÿêèìè íå
çàáîðîíåíèìè çàêîíîì ñïîñîáàìè çàõèùàòè ñâî¿ ïðàâà ³ ñâîáîäè â³ä ïîðóøåíü ³
ïðîòèïðàâíèõ ïîñÿãàíü.

Ïðî íåîáõ³äí³ñòü ñòâîðåííÿ ìîæëèâîñòåé äëÿ ðîçâèòêó àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â çàçíà÷àëîñÿ â Êîíöåïö³¿ âäîñêîíàëåííÿ
ñóä³âíèöòâà äëÿ óòâåðäæåííÿ ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî äî ºâðî-
ïåéñüêèõ ñòàíäàðò³â, ñõâàëåí³é ó 2006 ð. Çã³äíî ç ¿¿ ïîëîæåííÿìè äîñòóïí³ñòü äî
ïðàâîñóääÿ íå âèêëþ÷àº ìîæëèâîñò³ äëÿ îñîáè âèð³øèòè ñâ³é ñï³ð ó ïîçàñóäîâîìó
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ïîðÿäêó. Äåðæàâà ïîâèííà ñïðèÿòè ðîçâèòêó òàêèõ íåäåðæàâíèõ ³íñòèòóö³é, ÿê
òðåòåéñüê³ ñóäè, ïîñåðåäíèêè (ìåä³àòîðè) òîùî, ÿê³ äîïîìàãàþòü çàëàãîäèòè ñï³ð,
íå äîâîäÿ÷è éîãî äî ñóäó. Íåîáõ³äíî çàïðîâàäèòè ïîçèòèâíèé äîñâ³ä äåìîêðàòè÷íèõ
äåðæàâ ùîäî ðåñòèòóö³éíîãî ïðàâîñóääÿ, ÿêå ïîëÿãàº íå â ïîêàðàíí³ îñîáè, à ó
ïðèìèðåíí³ îáâèíóâà÷åíîãî ³ ïîòåðï³ëîãî çà ó÷àñòþ ïîñåðåäíèêà (ìåä³àòîðà) òà/
àáî â â³äøêîäóâàíí³ ïîòåðï³ëîìó çàâäàíî¿ ìàòåð³àëüíî¿ òà ìîðàëüíî¿ øêîäè.

Àíàë³ç ïîëîæåíü Êîíöåïö³¿ âäîñêîíàëåííÿ ñóä³âíèöòâà äëÿ óòâåðäæåííÿ
ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî äî ºâðîïåéñüêèõ ñòàíäàðò³â ñâ³ä÷èòü
ïðî òå, ùî ïîçàñóäîâ³ ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â ðîçãëÿäàþòüñÿ ÿê åëåìåíòè
ìåõàí³çìó äîñòóïó äî ïðàâîñóääÿ. Ó Ðîçä³ë³ Õ Êîíöåïö³¿ çàêð³ïëåíî, ùî ç ìåòîþ
ðîçâàíòàæåííÿ ñóä³â ïîòð³áíî ðîçâèâàòè àëüòåðíàòèâí³ (ïîçàñóäîâ³) ñïîñîáè
âðåãóëþâàííÿ ñïîð³â, à òàêîæ ñòâîðèòè óìîâè äëÿ ñòèìóëþâàííÿ äåøåâøèõ ³
ìåíø ôîðìàë³çîâàíèõ ñïîñîá³â ¿õ âðåãóëþâàííÿ.

Ìåä³àö³ÿ ÿê ä³ÿëüí³ñòü ïðîôåñ³éíèõ ïîñåðåäíèê³â, ÿê³ ñïðÿìîâóþòü ó÷àñíèê³â
þðèäè÷íîãî ñïîðó äî êîìïðîì³ñó é óðåãóëþâàííÿ ñïîðó ñàìîñò³éíî,  ïîòðåáóº
íàóêîâîãî îá´ðóíòóâàííÿ ³ ïðàêòè÷íîãî âò³ëåííÿ. Ïîøèðåííÿ ä³ÿëüíîñò³ òðåòåéñü-
êèõ ñóä³â ìàº çìåíøèòè íàâàíòàæåííÿ íà ñóäè çàãàëüíî¿ þðèñäèêö³¿. Ãðîìàäñüê³ñòü
ïîâèííà áóòè ïî³íôîðìîâàíà ïðî ïåðåâàãè, ÿê³ ìàþòü ö³ ñïîñîáè ïîð³âíÿíî ç
ñóäîâèì ìåõàí³çìîì çàõèñòó ïðàâ. Çâåðíåííÿ äî ñóäó áàæàíî âèêîðèñòîâóâàòè ÿê
âèíÿòêîâèé ñïîñ³á âèð³øåííÿ þðèäè÷íîãî ñïîðó.

Àíàë³çóþ÷è ð³âåíü âèêîíàííÿ çàâäàíü, ñôîðìóëüîâàíèõ ó Êîíöåïö³¿ âäîñêî-
íàëåííÿ ñóä³âíèöòâà äëÿ óòâåðäæåííÿ ñïðàâåäëèâîãî ñóäó â Óêðà¿í³ â³äïîâ³äíî
äî ºâðîïåéñüêèõ ñòàíäàðò³â, ìîæíà àáñîëþòíî âïåâíåíî ñòâåðäæóâàòè, ùî ïîëî-
æåííÿ, ÿê³ ñòîñóþòüñÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â,
çàëèøèëèñÿ ïðàêòè÷íî íåðåàë³çîâàíèìè [9, ñ. 155].

Ðîçøèðåííÿ ñïîñîá³â àëüòåðíàòèâíîãî (ïîçàñóäîâîãî) âðåãóëþâàííÿ ñïîð³â,
çîêðåìà, øëÿõîì ïðàêòè÷íîãî âïðîâàäæåííÿ ³íñòèòóòó ìåä³àö³¿ òà ïîñåðåäíèöòâà,
à òàêîæ ðîçøèðåííÿ ïåðåë³êó êàòåãîð³é ñïðàâ, ÿê³ ìîæóòü âèð³øóâàòèñÿ òðåòåéñü-
êèìè ñóääÿìè àáî ðîçãëÿäàòèñÿ ñóäàìè ó ñïðîùåíîìó ïðîâàäæåíí³ ïåðåäáà÷åíî
ï. 5.4 Ñòðàòåã³¿ ðåôîðìóâàííÿ ñóäîóñòðîþ, ñóäî÷èíñòâà òà ñóì³æíèõ ïðàâîâèõ
³íñòèòóò³â íà 2015–2020 ðð., çàòâåðäæåíî¿ Óêàçîì Ïðåçèäåíòà Óêðà¿íè â³ä
20 òðàâíÿ 2015 ð. ¹ 276.

Óêðà¿íà ìàº òðèìàòèñÿ ñó÷àñíèõ ïðàâîâèõ òåíäåíö³é, çîêðåìà, ùîäî çàáåçïå-
÷åííÿ çàõèñòó ïðàâ òà îõîðîíþâàíèõ çàêîíîì ³íòåðåñ³â ô³çè÷íèõ ³ þðèäè÷íèõ îñ³á,
ïîñëóãîâóþ÷èñü àëüòåðíàòèâíèìè (ïîçàñóäîâèìè) ñïîñîáàìè ðîçâ’ÿçàííÿ ñïîð³â.

Ïðîáëåìàòèêà ñòàíîâëåííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿ-
çàííÿ ñïîð³â â Óêðà¿í³ îáãîâîðþºòüñÿ â íàóêîâèõ êîëàõ äîñèòü àêòèâíî, ïðîòå
îá’ºêòèâíî ìè çìóøåí³ âèçíàòè, ùî íàö³îíàëüíà ñèñòåìà àëüòåðíàòèâíèõ (ïîçà-
ñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â ïåðåáóâàº íà ïî÷àòêîâîìó åòàï³ ñâîãî ðîç-
âèòêó, óñ³ ³ííîâàö³¿, íàâ³òü çà î÷åâèäíîñò³ ¿õ ïåðåâàã, ñïðèéìàþòüñÿ ç íåäîâ³ðîþ.

Çóìîâëþþòü öþ ñèòóàö³þ ÿê îá’ºêòèâí³ (òðàäèö³éí³ñòü þðèäè÷íèõ ìåõàí³çì³â,
ñôîðìîâàíèõ â³êîâîþ ïðàêòèêîþ, â³äñóòí³ñòü åôåêòèâíèõ ìåõàí³çì³â âèêîíàííÿ
ð³øåíü, ïðèéíÿòèõ óíàñë³äîê çàñòîñóâàííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïîñîá³â
ðîçâ’ÿçàííÿ ñïîð³â, íåäîñòàòíÿ ê³ëüê³ñòü ñïåö³àë³ñò³â, àðá³òð³â, ìåä³àòîð³â, ïîñåðåä-
íèê³â), òàê ³ ñóá’ºêòèâí³ ôàêòîðè (ó÷àñíèêè êîíôë³êòó áàæàþòü îòðèìàòè ð³øåííÿ,
ó ÿêîìó áóäå âèçíà÷åíèé ïðàâîïîðóøíèê, óñòàíîâëåíèé ñïîñ³á òà ñòðîêè
â³äíîâëåííÿ ïîðóøåíîãî ïðàâà, à çà íåâèêîíàííÿ ñóäîâîãî ð³øåííÿ íàñòàíå
â³äïîâ³äàëüí³ñòü).
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Ïðàâîâà ñèñòåìà Óêðà¿íè ôîðìóâàëàñÿ ï³ä âèïëèâîì ðîìàíî-ãåðìàíñüêî¿
ïðàâîâî¿ ñ³ì’¿, à òîìó ðîçãëÿä ïðàâîâèõ ñïîð³â ó ñóäàõ º á³ëüø çâè÷íèì äëÿ ñó-
á’ºêò³â ñóñï³ëüíèõ â³äíîñèí, àäæå â ñóäîâîìó ð³øåíí³ âèçíà÷åíî, õòî ïåðåì³ã ó
ñïîð³. Òàêà êîíöåïö³ÿ íàçèâàºòüñÿ “win–lose” (“âèãðàâ–ïðîãðàâ”), êîëè îäíà
ñòîðîíà âèãðàëà ñï³ð, à ³íøà ïðîãðàëà. Àëüòåðíàòèâí³ ñïîñîáè ðîçâ’ÿçàííÿ ñïîð³â
äàþòü çìîãó ñòîðîíàì âèð³øèòè ñï³ð çà äîïîìîãîþ êîíöåïö³¿ “win–win” (“âèãðàâ–
âèãðàâ”), êîëè îáèäâ³ ñòîðîíè çàäîâîëåí³ ðåçóëüòàòîì ðîçãëÿäó ñïîðó.

ßê ñâ³ä÷èòü äîñâ³ä çàðóá³æíèõ êðà¿í, çàïðîâàäæåííÿ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â âêëþ÷àº òàê³ åëåìåíòè: 1) íàÿâí³ñòü
ñó÷àñíîãî çàêîíîäàâñòâà; 2) ðîçâèíóò³ ³íñòèòóö³¿, ÿê³ â³äïîâ³äàþòü ñâ³òîâèì ïðàê-
òèêàì ³ ìàþòü âèñîêó ðåïóòàö³þ; 3) ëîÿëüí³ñòü äåðæàâíèõ ñóä³â äî àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â òà ¿õ âçàºìîä³ÿ. Ö³ëêîì äîðå÷íèì äëÿ
Óêðà¿íè º ï³äõ³ä Ëîðäà Âóëüôà ùîäî çàïðîâàäæåííÿ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ)
ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â. Ó çâ³ò³ ç äîñòóïó äî ïðàâîñóääÿ â³í çàïðîïîíóâàâ ï³ä
÷àñ ðîçãëÿäó ïèòàííÿ ùîäî ñóäîâèõ âèòðàò ñòîð³í âðàõîâóâàòè, ÷è ïîãîäèëàñÿ
ñòîðîíà íà ðîçãëÿä ñâîãî ñïîðó çà äîïîìîãîþ àëüòåðíàòèâíèõ (ïîçàñóäîâèõ) ñïî-
ñîá³â ðîçâ’ÿçàííÿ ñïîð³â. ßêùî ñòîðîíà â³äìîâëÿëàñÿ ¿õ çàñòîñîâóâàòè â äîñóäîâîìó
ïîðÿäêó, âîíà ìàº ñïëàòèòè ñóäîâèé çá³ð çà îáèäâ³ ñòîðîíè íåçàëåæíî â³ä ðåçóëüòàòó
âèð³øåííÿ ñïîðó. Öå ô³íàíñîâî ñòèìóëþâàòèìå êîíôë³êòóþ÷³ ñòîðîíè äî ðîçãëÿäó
ìîæëèâîñò³ âèð³øåííÿ ïðàâîâîãî ñïîðó ÷åðåç çàñòîñóâàííÿ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â [9, ñ. 175].

Âðàõîâóþ÷è âèùåâèêëàäåíå, óáà÷àºìî çà ñâîº÷àñíå òà íåîáõ³äíå  ï³äïèñàííÿ
2 ñåðïíÿ 2019 ðîêó Óêðà¿íîþ Êîíâåíö³¿ ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³
â ðåçóëüòàò³ ìåä³àö³¿ (äàë³ çà òåêñòîì – Êîíâåíö³ÿ ), òà ¿¿ ïîäàëüøó ³ìïëåìåíòàö³þ
â â³ò÷èçíÿíå çàêîíîäàâñòâî.

Òàê, Êîíâåíö³ºþ âèçíà÷åíî ñôåðó ¿¿ çàñòîñóâàííÿ – óïðîâàäæåííÿ ìåä³àö³¿
ÿê îäíîãî ç ìåòîä³â âðåãóëþâàííÿ êîìåðö³éíèõ ñïîð³â ó ì³æíàðîäí³é òîðã³âë³.
Êð³ì òîãî, ñò. 3 Êîíâåíö³¿ ïåðåäáà÷åíî, ùî êîæíèé ó÷àñíèê ðåàë³çóº ìèðîâó
óãîäó çã³äíî ç³ ñâî¿ìè ïðàâèëàìè ³ ïðîöåäóðàìè é íà óìîâàõ, âèêëàäåíèõ ó Êîí-
âåíö³¿. Òîáòî, ÿê ³ ó çãàäàíèõ âèùå ì³æíàðîäíî-ïðàâîâèõ àêòàõ, äåðæàâè ñàìîñò³éíî
âèçíà÷àòèìóòü çàñàäè ìåä³àö³¿ âëàñíèì âíóòð³øí³ì çàêîíîäàâñòâîì.

Çóïèíÿþ÷èñü íà ïèòàíí³ íåîáõ³äíèõ çì³í äî çàêîíîäàâñòâà Óêðà¿íè ç ìåòîþ
íàëåæíî¿ ³ìïëåìåíòàö³¿ Êîíâåíö³¿ ïðî ì³æíàðîäí³ ìèðîâ³ óãîäè, äîñÿãíóò³ â ðå-
çóëüòàò³ ìåä³àö³¿, ñë³ä çàçíà÷èòè íàñòóïíå.

²ñíóº äåê³ëüêà øëÿõ³â, ÿêèìè Óêðà¿íà ìîæå ï³òè â ïðîöåñ³ âïðîâàäæåííÿ ó
íàö³îíàëüíå çàêîíîäàâñòâî ïðîöåäóðè ìåä³àö³¿ òà ³íøèõ àëüòåðíàòèâíèõ (ïî-
çàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â.

Ïåðøèé – ïðèéíÿòè êîìïëåêñíèé çàêîí ïðî àëüòåðíàòèâí³ ñïîñîáè âèð³øåííÿ
ñïîð³â, ÿêèé áóäå ðåãóëþâàòè çàãàëüí³ ñóñï³ëüí³ â³äíîñèíè ó ñôåð³ àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â, òàêèì ÷èíîì óí³ñøè çì³íè â ÷èííå
çàêîíîäàâñòâî, òà âèçíà÷èòè ñôåðè ï³äçàêîííîãî ðåãóëþâàííÿ â³äïîâ³äíèõ â³äíîñèí.
Ïîä³áíèé øëÿõ îáðàëè Ñïîëó÷åí³ Øòàòè Àìåðèêè. Íà áàç³ ôåäåðàëüíîãî çàêîíó
ïðî àëüòåðíàòèâí³ ñïîñîáè âèð³øåííÿ ñïîð³â áóëè ðîçðîáëåí³ àêòè øòàò³â òà
ñôîðìóâàëàñÿ ñóäîâà ïðàêòèêà.

Äðóãèé âàð³àíò – ïðèéíÿòè îêðåì³ çàêîíè ùîäî ð³çíèõ âèä³â àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â. Òàêèé øëÿõ îáðàëè á³ëüø³ñòü çàðóá³æ-
íèõ äåðæàâ (Àâñòð³ÿ, Óãîðùèíà, Íîðâåã³ÿ, Øâåö³ÿ, ×åõ³ÿ, Øâåéöàð³ÿ òà ³í.). Äëÿ Óê-
ðà¿íè á³ëüø äîö³ëüíèì âèäàºòüñÿ çàñòîñîâóâàííÿ äðóãîãî âàð³àíòà. Ïðè öüîìó âäî-
ñêîíàëåííÿ ïðàâîâî¿ ðåãëàìåíòàö³¿ â³äíîñèí ó âêàçàí³é ñôåð³ ìàº çä³éñíþâàòèñÿ íå
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ôðàãìåíòàðíî, ÿê öå â³äáóâàºòüñÿ ñüîãîäí³, à ñèñòåìíî, â³äïîâ³äíî äî íàçâàíèõ âèùå
êîíöåïö³é. Ó ïðîöåñ³ ¿õ ³ìïëåìåíòàö³¿ âåëèêå çíà÷åííÿ ìàþòü àíàë³ç òà âðàõóâàííÿ
äîñâ³äó ³íøèõ äåðæàâ, à òàêîæ ïðàêòèêè íîðìîïðîåêòóâàííÿ ªÑ òà ÎÎÍ  [9, ñ. 176].

Ï³äñóìîâóþ÷è âèêëàäåíå âèùå, ñë³ä çàçíà÷èòè, ùî îð³ºíòàö³ÿ íà ³íòåãðàö³þ
â ªÑ çóìîâëþº íåîáõ³äí³ñòü çàáåçïå÷åííÿ â³äïîâ³äíîñò³ íàö³îíàëüíî¿ ïðàâîâî¿
ñèñòåìè ñòàíäàðòàì ºâðîïåéñüêî¿ ñï³ëüíîòè çàãàëîì òà ñòâîðåííÿ ñïðàâä³
åôåêòèâíîãî ìåõàí³çìó çàõèñòó ïðàâ òà ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà çîêðåìà,
ùî âêëþ÷àº òàêîæ ôîðìóâàííÿ â Óêðà¿í³ ä³ºâî¿ ñèñòåìè àëüòåðíàòèâíèõ
(ïîçàñóäîâèõ) ñïîñîá³â ðîçâ’ÿçàííÿ ñïîð³â.

Ç ìåòîþ óïðîâàäæåííÿ òà ðîçâèòêó ³íñòèòóòó ìåä³àö³¿ â íàö³îíàëüíîìó
çàêîíîäàâñòâ³ íåîáõ³äíî çàêëàñòè îñíîâè ¿¿ ÿêîñò³, ä³ºâîñò³ òà êîíô³äåíö³éíîñò³,
çàáåçïå÷èòè çâ’ÿçîê ì³æ ìåä³àö³ºþ òà ñóäîâèì ïðîöåñîì, ùî ñëóãóâàòèìå
ôîðìóâàííþ â ïîäàëüøîìó çàñàä ðåñòèòóö³éíîãî ïðàâîñóääÿ, ÿêå ́ ðóíòóºòüñÿ íà
òàê çâàí³é êîíöåïö³¿ “win–win”, êîëè â³äáóâàºòüñÿ íå ïîêàðàííÿ, à ïðèìèðåííÿ
ñòîð³í, ó ðåçóëüòàò³ ÿêîãî íå ëèøå âèãðàþòü îáèäâ³ ñòîðîíè, àëå é íå ðóéíóþòüñÿ
ãîñïîäàðñüê³ çâ’ÿçêè, à òàêîæ ïðèñêîðþºòüñÿ òà çäåøåâëþºòüñÿ ïðîöåäóðà
âðåãóëþâàííÿ ñóïåðå÷êè.
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DEVELOPMENT OF INTERNATIONAL COOPERATION OF UKRAINE IN
THE FIELD OF MEDIATION

Paper studies the nature and benefits of using the mediation procedure in the
settlement of commercial disputes in international trade. Due to the fact that the
concept of “mediation” is relatively new in the domestic economic and legal relations,
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attention is drawn to the principles of international legal regulation of the mediation
procedure, practical experience of its application in developed countries. The urgency
of introducing such a legal institution as mediation is justified by the need to create
opportunities for the development of alternative (extrajudicial) ways of resolving
disputes. The state should promote the development of non-state institutions such as
arbitration courts, mediators, etc., which help to settle the dispute without bringing
it to court.

The purpose of the paper is to reveal the conditions, which serve to develop the
mediation procedure in domestic legal practice, as well as to characterize the ways, in
which the basic principles of the implementation of this alternative (extrajudicial)
way of resolving disputes can be fixed. The object of the study is the procedural legal
relationships that arise, develop and terminate during the preparation and conduct of
mediation. The methodological basis of the study were general scientific and special
legal methods of cognition.

As a result of the research, based on the analysis of international legal documents,
foreign practice, the Constitution of Ukraine, strategic documents of judicial reform,
judiciary and related legal institutions in Ukraine, proposals covered in scientific
publications, the need of laying the foundations of quality, effectiveness and
confidentiality of mediation, ensuring its connection with litigation, is substantiated.
It is argued, that the introduction of a mediation institution will serve the formation
of the principles of restitutionary justice, which is based on the so-called “win–win”
concept, where not only punishment, but reconciliation of parties occurs, which not
only benefits both parties but also destroys economic ties. Foreign practice of formation
and development of legal regulation of mediation procedure is analyzed, some specific
issues of its implementation are carried out, including, in particular, determination of
the mediator’s legal status, requirements for the candidate and basic principles of
activity, use of mediation both at the stage of pre-trial dispute settlement and during
court proceedings, the role of the courts in the implementation of the agreement
reached in the context of mediation, etc. Modern approaches to the implementation
of mediation and other alternative (extrajudicial) dispute resolution procedures have
been highlighted in the national legislation, and the position of systematic adoption
of separate laws regarding different types of alternative (extrajudicial) dispute resolution
methods has been stated as the most acceptable for Ukraine.

Keywords: mediation, commercial disputes, alternative (out-of-court) dispute
resolution, arbitration, mediation, party reconciliation, implementation.
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