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Ó ñòàòò³ ðîçãëÿíóòî ïðîöåñóàëüíèé ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, çîêðåìà âèçíà÷åíî îñîáëèâîñò³ ïîðÿäêó
îñêàðæåííÿ òà ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³-
äóâàííÿ, à òàêîæ îñîáëèâîñò³ ïåðåâ³ðêè óõâàë ñë³ä÷îãî ñóää³, ÿê³ îñêàðæóþòüñÿ.
Âèâ÷åíî òà ïðîàíàë³çîâàíî ñóäîâó ïðàêòèêó ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî
ñóää³, íà ï³äñòàâ³ ÷îãî âèçíà÷åíî îñîáëèâîñò³ ¿õ ðîçãëÿäó. Â³äçíà÷åíî, ùî â ÊÏÊ
Óêðà¿íè ïðîöåäóðíî íå âèçíà÷åíî ïîðÿäîê ïîäà÷³ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³.

Êëþ÷îâ³ ñëîâà: ñë³ä÷èé ñóääÿ, îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³, äîñóäîâå
ðîçñë³äóâàííÿ, ñóäîâèé êîíòðîëü, ñë³ä÷èé, ïðîêóðîð, ó÷àñíèêè êðèì³íàëüíîãî
ïðîâàäæåííÿ.

Çä³éñíþþ÷è ñâî¿ ïîâíîâàæåííÿ ï³ä ÷àñ êðèì³íàëüíîãî ïðîâàäæåííÿ, ñë³ä÷èé
ñóääÿ, ÿê ³ ³íø³ ñëóæáîâ³ îñîáè îðãàí³â äåðæàâíî¿ âëàäè çîáîâ’ÿçàíèé íåóõèëüíî
äîäåðæóâàòèñÿ âèìîã çàêîíîäàâñòâà òà ñïðèÿòè ðåàë³çàö³¿ çàñàä êðèì³íàëüíîãî
ïðîâàäæåííÿ. Ñàìå çàêîíîäàâ÷å çàêð³ïëåííÿ ³íñòèòóòó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ äàº ìîæëèâ³ñòü ó÷àñíèêàì êðèì³íàëüíîãî
ïðîöåñó íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ ðåàë³çóâàòè ¿õ ïðàâî íà ïåðåãëÿä
óõâàë ñë³ä÷îãî ñóää³, ùî ñòîñóþòüñÿ ¿õ ïðàâ, ñâîáîä òà ³íòåðåñ³â, ñóäîì âèùîãî
ð³âíÿ â ïîðÿäêó, ïåðåäáà÷åíîìó Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè
(äàë³ – ÊÏÊ Óêðà¿íè), ùî º îäíèì ³ç ñïîñîá³â çä³éñíåííÿ ñóäîâîãî êîíòðîëþ
øëÿõîì ïåðåâ³ðêè ñóäîâîãî ð³øåííÿ ñóäîì âèùî¿ ³íñòàíö³¿.

Ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ
äîñë³äæóâàëè ².Â. Áàñèñòà, Î.Â. Áàóë³í, Î.Ì. Êàðïåíêî, Ä.². Êëåïêà, Ñ.À. Ïøåí³÷êî,
Í.Ï. Ñèçà, À.Ð. Òóìàíÿíö, Î.Ì. ×åðíÿê, Î.Ã. ßíîâñüêà òà ³í. Ðîáîòè çàçíà÷åíèõ
ó÷åíèõ ì³ñòÿòü ´ðóíòîâíèé àíàë³ç ïðåäìåòà, ï³äñòàâ ³ ïîðÿäêó îñêàðæåííÿ óõâàë
ñë³ä÷îãî ñóää³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Ïðîòå àíàë³ç ñóäîâî¿ ïðàêòèêè
ñâ³ä÷èòü ïðî íåâèçíà÷åí³ñòü äåÿêèõ àñïåêò³â ³íñòèòóòó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³.

КРИМІНАЛЬНИЙ ПРОЦЕС ТА КРИМІНАЛІСТИКА.
СУДОВА ЕКСПЕРТИЗА. ОПЕРАТИВНО�РОЗШУКОВА
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Çàêîíîäàâåöü âèçíà÷èâ äîñèòü ÷³òêèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ÿê³ ìîæóòü
áóòè îñêàðæåí³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ â àïåëÿö³éíîìó ïîðÿäêó. Çã³äíî
ç ÷. 1 ñò. 309 ÊÏÊ Óêðà¿íè öå óõâàëè ïðî: â³äìîâó â íàäàíí³ äîçâîëó íà çàòðèìàííÿ;
çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèãëÿä³ òðèìàííÿ ï³ä âàðòîþ àáî â³äìîâó â
éîãî çàñòîñóâàíí³; ïðîäîâæåííÿ ñòðîêó òðèìàííÿ ï³ä âàðòîþ àáî â³äìîâó â éîãî
ïðîäîâæåíí³; çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèãëÿä³ äîìàøíüîãî àðåøòó àáî
â³äìîâó â éîãî çàñòîñóâàíí³; ïðîäîâæåííÿ ñòðîêó äîìàøíüîãî àðåøòó àáî â³äìîâó
â éîãî ïðîäîâæåíí³; ïîì³ùåííÿ îñîáè â ïðèéìàëüíèê-ðîçïîä³ëüíèê äëÿ ä³òåé
àáî â³äìîâó â òàêîìó ïîì³ùåíí³; ïðîäîâæåííÿ ñòðîêó òðèìàííÿ îñîáè â ïðèéìàëü-
íèêó-ðîçïîä³ëüíèêó äëÿ ä³òåé àáî â³äìîâó â éîãî ïðîäîâæåíí³; íàïðàâëåííÿ îñî-
áè äî ìåäè÷íîãî çàêëàäó äëÿ ïðîâåäåííÿ ïñèõ³àòðè÷íî¿ åêñïåðòèçè àáî â³äìîâó ó
òàêîìó íàïðàâëåíí³; àðåøò ìàéíà àáî â³äìîâó ó íüîìó; òèì÷àñîâèé äîñòóï äî
ðå÷åé ³ äîêóìåíò³â, ÿêèì äîçâîëåíî âèëó÷åííÿ ðå÷åé ³ äîêóìåíò³â, ÿê³ ïîñâ³ä÷óþòü
êîðèñòóâàííÿ ïðàâîì íà çä³éñíåííÿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³, àáî ³íøèõ, çà
â³äñóòíîñò³ ÿêèõ ô³çè÷íà îñîáà – ï³äïðèºìåöü ÷è þðèäè÷íà îñîáà ïîçáàâëÿþòüñÿ
ìîæëèâîñò³ çä³éñíþâàòè ñâîþ ä³ÿëüí³ñòü; â³äñòîðîíåííÿ â³ä ïîñàäè àáî â³äìîâó ó
íüîìó; ïðîäîâæåííÿ â³äñòîðîíåííÿ â³ä ïîñàäè; â³äìîâó ó çä³éñíåíí³ ñïåö³àëüíîãî
äîñóäîâîãî ðîçñë³äóâàííÿ; çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ íà ï³äñòàâ³ ÷. 9
ñò. 284 ÊÏÊ Óêðà¿íè.

Òàêîæ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³é-
íîìó ïîðÿäêó óõâàëè ñë³ä÷îãî ñóää³ ïðî â³äìîâó â çàäîâîëåíí³ ñêàðãè íà ïîñòàíîâó
ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ àáî íà ð³øåííÿ ñë³ä÷îãî, ïðîêóðîðà
ïðî â³äìîâó â çàäîâîëåíí³ êëîïîòàííÿ ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ
íà ï³äñòàâ³ ï. 9 ÷. 1 ñò. 284 ÊÏÊ, ïðî ñêàñóâàííÿ ïîâ³äîìëåííÿ ïðî ï³äîçðó ÷è
â³äìîâó â çàäîâîëåíí³ ñêàðãè íà ïîâ³äîìëåííÿ ïðî ï³äîçðó, ïîâåðíåííÿ ñêàðãè íà
ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî, ïðîêóðîðà àáî â³äìîâó ó â³äêðèòò³ ïðîâàä-
æåííÿ çà íåþ.

×àñòèíîþ 3 ñò. 309 ÊÏÊ Óêðà¿íè âèçíà÷åíî, ùî ñêàðãè íà ³íø³ óõâàëè
ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ ìîæóòü áóòè
ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ â ñóä³.

Ùîäî öüîãî â íàóêîâèõ êîëàõ ³ñíóº äóìêà, ùî íåäîö³ëüíî çàêð³ïëþâàòè íà
çàêîíîäàâ÷îìó ð³âí³ âè÷åðïíèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ùî ï³äëÿãàþòü
îñêàðæåííþ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Òîìó ç ìåòîþ âäîñêîíàëåííÿ ÷èí-
íîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà Óêðà¿íè íåîáõ³äíî ÷. 3
ñò. 309 ÊÏÊ Óêðà¿íè “Ñêàðãè íà ³íø³ óõâàëè ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿ-
ãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ ìîæóòü áóòè ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ
â ñóä³” âèêëþ÷èòè [1, ñ. 129]. Ïðîâ³âøè äåòàëüíèé àíàë³ç öèõ òà ³íøèõ íîðì ÊÏÊ
Óêðà¿íè, ². Â. Áàñèñòà êîíñòàòóº ÷àñòêîâèé â³äñòóï çàêîíîäàâöÿ â³ä òàêèõ óíîðìî-
âàíèõ ïîëîæåíü, ÿê áåçïåðåøêîäíå ïðàâî íà îñêàðæåííÿ ïðîöåñóàëüíèõ ð³øåíü,
ä³é ÷è áåçä³ÿëüíîñò³. Ïî-ïåðøå, âèçíà÷åííÿ â ÷èííîìó ÊÏÊ Óêðà¿íèâè÷åðïíîãî
ïåðåë³êó ð³øåíü ñë³ä÷îãî ñóää³, ùî ìîæóòü áóòè îñêàðæåí³ â àïåëÿö³éíîìó ïîðÿäêó
ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, òà ³ìïåðàòèâíà âêàç³âêà íà òå, ùî ñêàðãè íà
³íø³ óõâàëè ñë³ä÷îãî ñóää³ îñêàðæåííþ íå ï³äëÿãàþòü ³ çàïåðå÷åííÿ ïðîòè íèõ
ìîæóòü áóòè ïîäàí³ ï³ä ÷àñ ï³äãîòîâ÷îãî ïðîâàäæåííÿ â ñóä³, º äîñèòü ñï³ðíèìè
êðîêîì çàêîíîäàâöÿ [2, ñ. 129–130], ç ÷èì ìè ïîãîäæóºìîñÿ.
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Îòæå, ÿê áà÷èìî ç³ çì³ñòó ñò. 309 ÊÏÊ Óêðà¿íè, çàêîíîäàâåöü ïåðåäáà÷èâ
äîñèòü âè÷åðïíèé ïåðåë³ê óõâàë ñë³ä÷îãî ñóää³, ÿê³ ìîæóòü áóòè îñêàðæåí³ ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ. Çîêðåìà, âîíè ñòîñóþòüñÿ çàõîä³â çàáåçïå÷åííÿ
êðèì³íàëüíîãî ïðîâàäæåííÿ, çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó
òà ³í. Òàêèì ÷èíîì, ÊÏÊ Óêðà¿íè âèçíà÷àº ñë³ä÷îãî ñóääþ ÿê ñóá’ºêòà, ÿêèé ï³ä
÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ âèð³øóº ïèòàííÿ, ïîâ’ÿçàí³ ç îáìåæåííÿì êîíñòèòó-
ö³éíèõ ïðàâ ³ ñâîáîä îñ³á, òà ðîçãëÿäàº ñêàðãè íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü ó
êðèì³íàëüíîìó ïðîöåñ³ [3, ñ. 7].

Çà çàãàëüíèì ïðîöåäóðíèì ïðàâèëîì ñë³ä÷èé ÷è ïðîêóðîð ìàº çâåðíóòèñÿ
äî ñë³ä÷îãî ñóää³ ç êëîïîòàííÿì ïðî çàñòîñóâàííÿ, çì³íó àáî ñêàñóâàííÿ çàõîä³â
çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ÷è ïðèìóñîâèõ çàõîä³â âèõîâíîãî
õàðàêòåðó àáî â÷èíåííÿ ³íøèõ ä³é. Â³äïîâ³äíî, ïðèéíÿòòÿ ñë³ä÷èì ñóääåþ ð³øåííÿ,
â³ä ÿêîãî çàëåæèòü ðåçîëþòèâíà ÷àñòèíà âèíåñåíî¿ íèì óõâàëè, ÿêà çãîäîì ìîæå
áóòè îñêàðæåíà â àïåëÿö³éíîìó ïîðÿäêó ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, ïðÿìî
çàëåæèòü â³ä äîâîä³â ñë³ä÷îãî ÷è ïðîêóðîðà, ÿê³ çâåðíóëèñÿ äî íüîãî ç â³äïîâ³äíèì
êëîïîòàííÿì. Òàêèì ÷èíîì, ï³ä ÷àñ ðîçãëÿäó êëîïîòàíü ñòîðîíè êðèì³íàëüíîãî
ïðîâàäæåííÿ ìàþòü ïîäàòè ñë³ä÷îìó ñóää³ àáî ñóäó äîêàçè îáñòàâèí, íà ÿê³ âîíè
ïîñèëàþòüñÿ, ç îãëÿäó íà òå, ùî ñë³ä÷èé ñóääÿ, ñóä ïåðåä ïîñòàíîâëåííÿì óõâàë,
ïåðåë³ê ÿêèõ âèçíà÷åíèé ñò. 309 ÊÏÊ Óêðà¿íè, ïîâèíåí äîñë³äèòè òà ïåðåâ³ðèòè
íàäàí³ ñë³ä÷èì ÷è ïðîêóðîðîì äîêàçè. Ìîæíà ñêàçàòè, ùî “ãëàâà 26 “Îñêàðæåííÿ
ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ” ÊÏÊ Óêðà¿íè
ïåðåäáà÷àº ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³, âèíåñåíèõ ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ â ïîðÿäêó ñóäîâîãî êîíòðîëþ” [1, ñ. 133]. Ïðîòå íà ïðàêòèö³ äî-
ñèòü ÷àñòî âèíèêàþòü òðóäíîù³ ùîäî âèçíà÷åííÿ ñóá’ºêòîì, ÿêèé çã³äíî ç íîðìàìè
ÊÏÊ Óêðà¿íè ìàº ïðàâî ïîäàâàòè ñêàðãó íà óõâàëó ñë³ä÷îãî ñóää³, ïðåäìåòà îñ-
êàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³, ó çâ’ÿçêó ç ÷èì ñóääÿ ïðèéìàº ð³øåííÿ ïðî â³ä-
ìîâó ó â³äêðèòò³ ïðîâàäæåííÿ.

Íàïðèêëàä, ñóääÿ ñóäîâî¿ ïàëàòè ç ðîçãëÿäó êðèì³íàëüíèõ ñïðàâ Âîëèíñüêîãî
àïåëÿö³éíîãî ñóäó, ïåðåâ³ðèâøè àïåëÿö³éíó ñêàðãó ÎÑÎÁÀ_2 íà óõâàëó ñë³ä÷îãî
ñóää³ Ëóöüêîãî ì³ñüêîãî ðàéîííîãî ñóäó Âîëèíñüêî¿ îáëàñò³ â³ä 17 ëèñòîïàäà
2014 ð. óñòàíîâèâ, ùî çàçíà÷åíîþ óõâàëîþ ñë³ä÷îãî ñóää³ êëîïîòàííÿ ñë³ä÷îãî
çàäîâîëåíî, íàäàíî äîçâ³ë íà çàòðèìàííÿ ï³äîçðþâàíîãî ÎÑÎÁÀ_3 ç ìåòîþ ïðèâîäó
äëÿ ó÷àñò³ â ðîçãëÿä³ êëîïîòàííÿ ïðî çàñòîñóâàííÿ çàïîá³æíîãî çàõîäó ó âèä³
òðèìàííÿ ï³ä âàðòîþ. Ïåðåâ³ðèâøè àïåëÿö³éíó ñêàðãó, ñóääÿ ä³éøîâ òàêîãî âè-
ñíîâêó: ñò. 309 ÊÏÊ Óêðà¿íè íå ïåðåäáà÷àº îñêàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³
ïðî íàäàííÿ äîçâîëó íà çàòðèìàííÿ, à îñê³ëüêè ÎÑÎÁÀ_2 îñêàðæèâ óõâàëó ñë³ä-
÷îãî ñóää³, ÿêà íå ï³äëÿãàº îñêàðæåííþ â àïåëÿö³éíîìó ïîðÿäêó, ñóääÿ ïîñòàíîâèâ
óõâàëó ïðî â³äìîâó ó â³äêðèòò³ ïðîâàäæåííÿ [4].

Ñèñòåìíå òëóìà÷åííÿ ïîëîæåíü ãëàâè 31 ÊÏÊ Óêðà¿íè äîçâîëÿº ä³éòè
âèñíîâêó, ùî çàêîíîäàâåöü óñòàíîâèâ ïåâí³ îñîáëèâîñò³ àïåëÿö³éíî¿ ïåðåâ³ðêè
óõâàë ñë³ä÷îãî ñóää³, çóìîâëåí³ íàñàìïåðåä õàðàêòåðîì öüîãî âèäó ñóäîâîãî
ð³øåííÿ, íåîáõ³äí³ñòþ íåâ³äêëàäíî¿ ïåðåâ³ðêè éîãî çàêîííîñò³ é îá´ðóíòîâàíîñò³.

Äî îñîáëèâîñòåé ïåðåâ³ðêè òàêèõ óõâàë ñë³ä â³äíåñòè:
à) ñïðîùåíèé ïîðÿäîê ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè áåçïîñåðåäíüî äî àïåëÿ-

ö³éíîãî ñóäó (÷. 1 ñò. 395 ÊÏÊ Óêðà¿íè);
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á) ñêîðî÷åíèé ñòðîê àïåëÿö³éíîãî îñêàðæåííÿ óõâàëè ñë³ä÷îãî ñóää³ – âïðî-
äîâæ ï’ÿòè äí³â ³ç äíÿ ¿¿ îãîëîøåííÿ, à äëÿ îñîáè, ÿêà ïåðåáóâàº ï³ä âàðòîþ, –
ç ìîìåíòó âðó÷åííÿ ¿é êîï³¿ ñóäîâîãî ð³øåííÿ; äëÿ îñîáè, áåç âèêëèêó ÿêî¿
ïîñòàíîâëåíî óõâàëó ñë³ä÷îãî ñóää³ ³ ÿêà ¿¿ îñêàðæóº, – ç äíÿ îòðèìàííÿ íåþ êî-
ï³¿ ñóäîâîãî ð³øåííÿ (÷. 2 ³ ÷. 3 ñò. 395 ÊÏÊ Óêðà¿íè);

â) ñêîðî÷åíèé ñòðîê ðîçãëÿäó àïåëÿö³¿ – íå ï³çí³øå ÿê ÷åðåç òðè äí³ ï³ñëÿ
¿¿ íàäõîäæåííÿ äî ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ (÷. 2 ñò. 422 ÊÏÊ Óêðà¿íè) [5,
ñ. 515–516; 6, ñ. 182].

Íåîáõ³äí³ñòü ö³º¿ âèìîãè ï³äòðèìóºòüñÿ ³ â ì³æíàðîäíî-ïðàâîâèõ àêòàõ.
Òàê, àíàë³ç ºâðîïåéñüêèõ ñòàíäàðò³â çàõèñòó ïðàâ ëþäèíè ïðè îñêàðæåíí³ ñóäîâèõ
ð³øåíü, óõâàëåíèõ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ, äîçâîëÿº ãîâîðèòè ïðî ³ñíó-
âàííÿ íèçêè âèìîã äî íàö³îíàëüíîãî çàêîíîäàâñòâà, ùî ðåãóëþº ïåðåãëÿä çàçíà÷åíèõ
âèùå ð³øåíü ñóäó, çîêðåìà äî íèõ íàëåæàòü: íåâ³äêëàäí³ñòü ïåðåãëÿäó; çàáåçïå÷åííÿ
çìàãàëüíîñò³ ïðîöåäóðè ïåðåãëÿäó; îá´ðóíòîâàí³ñòü ñóäîâèõ ð³øåíü âèùî¿ ³íñòàíö³¿.
Ïðè âèð³øåíí³ ïèòàííÿ ïðî â³äïîâ³äí³ñòü ïðîöåäóðè ïåðåãëÿäó êðèòåð³þ íåâ³ä-
êëàäíîñò³ ªÑÏË âðàõîâóº ÷àñ, ùî ìèíóâ ³ç ìîìåíòó ïîäà÷³ ñêàðãè äî ¿¿ âèð³øåííÿ
ïî ñóò³. Â³äïîâ³äíî äî ÷. 2 ñò. 422 ÊÏÊ Óêðà¿íè àïåëÿö³éíà ñêàðãà íà óõâàëè
ñë³ä÷îãî ñóää³ ðîçãëÿäàºòüñÿ íå ï³çí³øå ÿê ÷åðåç òðè äí³ ï³ñëÿ ¿¿ íàäõîäæåííÿ äî
ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ [1, ñ. 146].

Îñîáëèâ³ñòþ àïåëÿö³éíîãî ïîðÿäêó ðîçãëÿäó ñêàðã íà óõâàëè ñë³ä÷îãî ñóää³
º é òå, ùî íà â³äì³íó â³ä ïîðÿäêó ðîçãëÿäó ñêàðã íà ð³øåííÿ, ä³¿ ÷è áåçä³ÿëüí³ñòü
ñë³ä÷îãî àáî ïðîêóðîðà, äå ïåðåäáà÷åíà îáîâ’ÿçêîâà ó÷àñòü îñîáè, ÿêà ïîäàëà
ñêàðãó, çã³äíî ç ÷. 4 ñò. 405 ÊÏÊ Óêðà¿íè íåïðèáóòòÿ ñòîð³í àáî ³íøèõ ó÷àñíèê³â
êðèì³íàëüíîãî ïðîâàäæåííÿ äî àïåëÿö³éíîãî ñóäó íå ïåðåøêîäæàº ïðîâåäåííþ
ðîçãëÿäó, ÿêùî òàê³ îñîáè áóëè íàëåæíèì ÷èíîì ïîâ³äîìëåí³ ïðî äàòó, ÷àñ ³ ì³ñ-
öå àïåëÿö³éíîãî ðîçãëÿäó òà íå ïîâ³äîìèëè ïðî ïîâàæí³ ïðè÷èíè ñâîãî íåïðèáóòòÿ.
Ëèøå ó âèïàäêàõ, êîëè äëÿ ó÷àñò³ â ñóäîâå çàñ³äàííÿ íå ïðèáóëè ó÷àñíèêè êðèì³-
íàëüíîãî ïðîâàäæåííÿ, ó÷àñòü ÿêèõ çã³äíî ç âèìîãàìè ÊÏÊ Óêðà¿íè àáî ð³øåííÿì
ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿ º îáîâ’ÿçêîâîþ, àïåëÿö³éíèé ðîçãëÿä â³äêëàäàºòüñÿ.

Ùå îäíà îñîáëèâ³ñòü ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ óõâàë ñë³ä÷îãî
ñóää³ ïîëÿãàº â íàñë³äêàõ ïîäàííÿ ñêàðãè. Çã³äíî ç³ ñò. 400 ÊÏÊ Óêðà¿íè ïîäàííÿ
àïåëÿö³éíî¿ ñêàðãè íà âèðîêè àáî óõâàëó ñóäó çóïèíÿº íàáðàííÿ íèìè çàêîííî¿
ñèëè òà ¿õ âèêîíàííÿ, êð³ì âèïàäê³â, óñòàíîâëåíèõ ÊÏÊ Óêðà¿íè. Ïîäàííÿ àïå-
ëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ çóïèíÿº íàáðàííÿ íåþ çàêîííî¿ ñèëè,
àëå íå çóïèíÿº ¿¿ âèêîíàííÿ, êð³ì âèïàäê³â, óñòàíîâëåíèõ ÊÏÊ Óêðà¿íè, ùî
ïîÿñíþºòüñÿ îñîáëèâ³ñòþ ïðåäìåòà îñêàðæåííÿ â àïåëÿö³éí³é ³íñòàíö³¿. Òàê,
çã³äíî ç³ ñò. 534 ÊÏÊ Óêðà¿íè âèïðàâäóâàëüíèé âèðîê àáî ñóäîâå ð³øåííÿ, ùî
çâ³ëüíÿº îáâèíóâà÷åíîãî ç ï³ä âàðòè, âèêîíóþòüñÿ â ö³é ÷àñòèí³ íåãàéíî ï³ñëÿ ¿õ
ïðîãîëîøåííÿ â çàë³ ñóäîâîãî çàñ³äàííÿ. Â³äïîâ³äíî ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè
íà âèðîê ÷è óõâàëó ñóäó ïåðøî¿ ³íñòàíö³¿ íå çóïèíÿº âèêîíàííÿ âèïðàâäóâàëüíîãî
âèðîêó àáî ñóäîâîãî ð³øåííÿ, ùî çâ³ëüíÿº îáâèíóâà÷åíîãî ç-ï³ä âàðòè: îáâèíó-
âàëüíèé âèðîê áåç ïðèçíà÷åííÿ ïîêàðàííÿ; îáâèíóâàëüíèé âèðîê ³ç ïðèçíà÷åííÿì
ïîêàðàííÿ, àëå ç³ çâ³ëüíåííÿì â³ä éîãî â³äáóâàííÿ; îáâèíóâàëüíèé âèðîê ³ç
â³äñòðî÷êîþ éîãî âèêîíàííÿ; îáâèíóâàëüíèé âèðîê ³ç ïðèçíà÷åííÿì ïîêàðàííÿ,
íå ïîâ’ÿçàíîãî ç ïîçáàâëåííÿì âîë³.
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²íø³ âèðîêè àáî óõâàëà ñóäó ïåðøî¿ ³íñòàíö³¿, óõâàëà ñë³ä÷îãî ñóää³ íàáóâàþòü
÷èííîñò³ ï³ñëÿ çàê³í÷åííÿ ñòðîêó ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè, ÿêùî òàêó ñêàðãó
íå áóëî ïîäàíî. Ó ðàç³ ïîäàííÿ àïåëÿö³éíî¿ ñêàðãè ñóäîâå ð³øåííÿ, ÿêùî éîãî íå
ñêàñîâàíî, íàáóâàº ÷èííîñò³ ï³ñëÿ ïðèéíÿòòÿ ð³øåííÿ ñóäîì àïåëÿö³éíî¿ ³íñòàíö³¿.
Óõâàëè ñóäó, ñë³ä÷îãî ñóää³, ÿê³ íå ìîæóòü áóòè îñêàðæåíí³, íàáóâàþòü ÷èííîñò³
ç ìîìåíòó îãîëîøåííÿ [7, ñ. 631].

Äëÿ âèçíà÷åííÿ ïðîöåñóàëüíîãî ïîðÿäêó îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³
íåîáõ³äíî âèçíà÷èòè ïåðåë³ê ñóá’ºêò³â, ÿê³ çà êðèì³íàëüíèì ïðîöåñóàëüíèì çàêî-
íîäàâñòâîì ìàþòü ïðàâî ïîäàâàòè òàê³ ñêàðãè. Îäðàçó àêöåíòóºìî óâàãó íà òîìó
ôàêò³, ùî â ïàðàãðàô³ 2 ãëàâè 26 íå âèçíà÷åíî õòî ³ç ó÷àñíèê³â êðèì³íàëüíîãî
ïðîöåñó ³ íà ÿê³ óõâàëè ñë³ä÷îãî ñóää³ ìàº ïðàâî ïîäàâàòè ñêàðãè. Ç öüîãî ïðè-
âîäó â Ëèñò³ Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³
êðèì³íàëüíèõ ñïðàâ “Ïðî äåÿê³ ïèòàííÿ ïîðÿäêó îñêàðæåííÿ ð³øåíü, ä³é ÷è
áåçä³ÿëüíîñò³ ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ â³ä 9 ëèñòîïàäà 2012 ð. ¹ 1640/
0/4-12 çàçíà÷åíî, ùî “ó öüîìó âèïàäêó ñë³ä êåðóâàòèñÿ ñò. 393 ÊÏÊ Óêðà¿íè.
Äëÿ âèð³øåííÿ ïèòàííÿ ïðî òå, ÷è ìàº îñîáà ïðàâî çâåðòàòèñÿ ³ç àïåëÿö³éíîþ
ñêàðãîþ íà óõâàëó ñë³ä÷îãî ñóää³, íåîáõ³äíî âðàõîâóâàòè, ÷è ñòîñóºòüñÿ îñêàðæóâàíà
óõâàëà ïðàâ, ñâîáîä, ³íøèõ ³íòåðåñ³â îñîáè, ÿêà çâåðòàºòüñÿ ³ç àïåëÿö³éíîþ
ñêàðãîþ”[8].

Çã³äíî ç³ ñò. 393 ÊÏÊ Óêðà¿íè àïåëÿö³éíó ñêàðãó ìàþòü ïðàâî ïîäàòè îáâè-
íóâà÷åíèé, ñòîñîâíî ÿêîãî óõâàëåíî îáâèíóâàëüíèé âèðîê, éîãî çàêîííèé ïðåäñòàâ-
íèê ÷è çàõèñíèê – â ÷àñòèí³, ùî ñòîñóºòüñÿ ³íòåðåñ³â îáâèíóâà÷åíîãî; îáâèíóâà÷åíèé,
ñòîñîâíî ÿêîãî óõâàëåíî âèïðàâäóâàëüíèé âèðîê, éîãî çàêîííèé ïðåäñòàâíèê ÷è
çàõèñíèê – â ÷àñòèí³ ìîòèâ³â ³ ï³äñòàâ âèïðàâäàííÿ; ï³äîçðþâàíèé, îáâèíóâà÷åíèé,
éîãî çàêîííèé ïðåäñòàâíèê ÷è çàõèñíèê; çàêîííèé ïðåäñòàâíèê, çàõèñíèê íåïîâ-
íîë³òíüîãî ÷è ñàì íåïîâíîë³òí³é, ùîäî ÿêîãî âèð³øóâàëîñÿ ïèòàííÿ ïðî çàñòîñó-
âàííÿ ïðèìóñîâîãî çàõîäó âèõîâíîãî õàðàêòåðó, – â ÷àñòèí³, ùî ñòîñóºòüñÿ ³íòåðåñ³â
íåïîâíîë³òíüîãî; çàêîííèé ïðåäñòàâíèê òà çàõèñíèê îñîáè, ùîäî ÿêî¿ âèð³øóâàëîñÿ
ïèòàííÿ ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî õàðàêòåðó; ïðîêóðîð;
ïîòåðï³ëèé àáî éîãî çàêîííèé ïðåäñòàâíèê ÷è ïðåäñòàâíèê – ó ÷àñòèí³, ùî ñòî-
ñóºòüñÿ ³íòåðåñ³â ïîòåðï³ëîãî, àëå â ìåæàõ âèìîã, çàÿâëåíèõ íèìè â ñóä³ ïåðøî¿
³íñòàíö³¿; öèâ³ëüíèé ïîçèâà÷, éîãî ïðåäñòàâíèê àáî çàêîííèé ïðåäñòàâíèê – ó
÷àñòèí³, ùî ñòîñóºòüñÿ âèð³øåííÿ öèâ³ëüíîãî ïîçîâó; öèâ³ëüíèé â³äïîâ³äà÷ àáî
éîãî ïðåäñòàâíèê – ó ÷àñòèí³, ùî ñòîñóºòüñÿ âèð³øåííÿ öèâ³ëüíîãî ïîçîâó;
ïðåäñòàâíèê þðèäè÷íî¿ îñîáè, ùîäî ÿêî¿ çä³éñíþºòüñÿ ïðîâàäæåííÿ, – ó ÷àñòèí³,
ùî ñòîñóºòüñÿ ³íòåðåñ³â þðèäè÷íî¿ îñîáè; ô³çè÷íà àáî þðèäè÷íà îñîáà – ó ÷àñòèí³,
ùî ñòîñóºòüñÿ ¿¿ ³íòåðåñ³â ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ïðî äîëþ ðå÷îâèõ äîêàç³â,
äîêóìåíò³â, ÿê³ áóëè íàäàí³ ñóäó; òðåòÿ îñîáà – ó ÷àñòèí³, ùî ñòîñóºòüñÿ ¿¿
³íòåðåñ³â ï³ä ÷àñ âèð³øåííÿ ïèòàííÿ ïðî ñïåö³àëüíó êîíô³ñêàö³þ; ³íø³ îñîáè ó
âèïàäêàõ, ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè.

Ó íàâåäåí³é ñòàòò³ ïåðåäáà÷åíèé äîñèòü øèðîêèé òà âè÷åðïíèé ïåðåë³ê
ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿê³ ìîæóòü ïîäàâàòè àïåëÿö³éíó ñêàðãó
³ ç ïðèâîäó ÿêèõ óõâàë ñë³ä÷îãî ñóää³ ÷è ñóäó. Ïðîòå ç öüîãî ïåðåë³êó íåîáõ³äíî
âèêëþ÷èòè îñ³á, ÿê³ ìàþòü ïðàâî ïîäàâàòè àïåëÿö³éíó ñêàðãó ñòîñîâíî óõâàë
ñë³ä÷îãî ñóää³, ñóäó, ùî íå º â äàíîìó âèïàäêó ïðåäìåòîì îñêàðæåííÿ.
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Çà íàñë³äêàìè àïåëÿö³éíîãî ðîçãëÿäó çà ñêàðãîþ íà óõâàëó ñë³ä÷îãî ñóää³
ñóä àïåëÿö³éíî¿ ³íñòàíö³¿ ìàº ïðàâî çàëèøèòè óõâàëó áåç çì³í àáî ñêàñóâàòè ¿¿ ³
ïîñòàíîâèòè íîâó. Òàê, çà ñòàòèñòè÷íèìè äàíèìè ó 2018 ð., ê³ëüê³ñòü ïåðåãëÿíóòèõ
óõâàë ñë³ä÷èõ ñóää³â çà àïåëÿö³éíèìè ñêàðãàìè (çà ê³ëüê³ñòþ îñ³á) ñòàíîâèòü –
23 499, ç íèõ: çàëèøåíî áåç çì³í – 15 119 óõâàë (64 %); ñêàñîâàíî ³ç ïîñòàíîâëåííÿì
íîâî¿ – 8 291 óõâàë (35 %)[9]. Ïðîòå â ñóäîâ³é ïðàêòèö³ ï³ä ÷àñ ðîçãëÿäó ñêàðã
íà óõâàëè ñë³ä÷îãî ñóää³ äîñèòü ÷àñòî âèíèêàþòü ïèòàííÿ ïðî ìîæëèâ³ñòü ñóäó
àïåëÿö³éíî¿ ³íñòàíö³¿ ïðè ñêàñóâàíí³ óõâàëè ñë³ä÷îãî ñóää³ ðîçãëÿäàòè ñêàðãó íà
ð³øåííÿ, ä³þ ÷è áåçä³ÿëüí³ñòü ñë³ä÷îãî, ïðîêóðîðà ïî ñóò³. ×àñòèíà 3 ñò. 407 ÊÏÊ
Óêðà¿íè íå ïåðåäáà÷àº çà íàñë³äêàìè ðîçãëÿäó àïåëÿö³éíî¿ ñêàðãè íà óõâàëó
ñë³ä÷îãî ñóää³ ïðàâà íàïðàâèòè ñêàðãó íà íîâèé ñóäîâèé ðîçãëÿä äî ñóäó ïåðøî¿
³íñòàíö³¿.

Îäíàê, ÿêùî ñóä ïåðøî¿ ³íñòàíö³¿ ïîâåðíóâ ñêàðãó àáî â³äìîâèâ ó â³äêðèòò³
ïðîâàäæåííÿ íà ï³äñòàâ³ ÷. 2 ÷è 4 ñò. 304 ÊÏÊ Óêðà¿íè, òîáòî ôàêòè÷íî ñêàðãó
ïî ñóò³ íå ðîçãëÿäàâ, àïåëÿö³éíèé ñóä ñêàñîâóþ÷è òàêó óõâàëó ðîçãëÿäàþ÷è
ñêàðãó îñîáè ïî ñóò³, ïîçáàâëÿº ó÷àñíèê³â ñóäîâîãî ðîçãëÿäó ìîæëèâîñò³ îñêàð-
æåííÿ, îñê³ëüêè óõâàëè àïåëÿö³éíîãî ñóäó, ïðèéíÿò³ çà íàñë³äêàìè ðîçãëÿäó
óõâàë ñë³ä÷îãî ñóää³, îñêàðæåííþ íå ï³äëÿãàþòü[10].

Âèâ÷àþ÷è öå ïèòàííÿ, Ä. ². Êëåïêà àêöåíòóº óâàãó íà òîìó, ùî íà â³äì³íó
â³ä ï. 3 ³ 6 ÷. 1 ñò. 407 ÊÏÊ Óêðà¿íè, â ÿêèõ çàçíà÷åíî, ùî çà ðåçóëüòàòàìè
ðîçãëÿäó ñêàðãè íà óõâàëó ñóäó ïåðøî¿ ³íñòàíö³¿ êîëåã³ÿ ñóää³â âïðàâ³ ñêàñóâàòè
óõâàëó ç ïðèçíà÷åííÿì íîâîãî ñóäîâîãî ðîçãëÿäó ó ñóä³ ïåðøî¿ ³íñòàíö³¿ àáî
ñêàñóâàòè òà ïîñòàíîâèòè íîâó óõâàëó, â ÷. 3 ñò. 407 ÊÏÊ Óêðà¿íè íå êîíêðåòèçîâàíî,
ÿêó ñàìå óõâàëó âïðàâ³ ïîñòàíîâèòè àïåëÿö³éíèé ñóä çà óìîâè ñêàñóâàííÿ óõâàëè
ñë³ä÷îãî ñóää³ ñóäó ïåðøî¿ ³íñòàíö³¿. Òîìó íà ïðàêòèö³ òðàïëÿþòüñÿ íåïîîäèíîê³
âèïàäêè, êîëè àïåëÿö³éíèì ñóäîì ñêàðãà ïîâåðòàºòüñÿ äî ñóäó ïåðøî¿ ³íñòàíö³¿
íà íîâèé ðîçãëÿä ñë³ä÷èì ñóääåþ[1, ñ. 148–149].

Òàêèì ÷èíîì, ç àíàë³çó íîðì ÊÏÊ Óêðà¿íè, à òàêîæ íàóêîâî¿ ë³òåðàòóðè
âèïëèâàº, ùî ïðîöåñóàëüíèé ïîðÿäîê îñêàðæåííÿ óõâàë ñë³ä÷îãî ñóää³ ìàº ñâî¿
îñîáëèâîñò³, à ñàìå: çàêîíîäàâåöü ïåðåäáà÷èâ ñïðîùåíèé ïîðÿäîê ïîäàííÿ àïåëÿ-
ö³éíî¿ ñêàðãè îäðàçó äî ñóäó àïåëÿö³éíî¿ ³íñòàíö³¿, à òàêîæ ñïðîùåíèé ïîðÿäîê
¿¿ ðîçãëÿäó â ñóä³; âðàõîâóþ÷è ðîçóìí³ ñòðîêè, â³äâåäåíí³ äëÿ äîñóäîâîãî ðîçñë³äó-
âàííÿ, äëÿ àïåëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ â³äâåäåíî íàéêîðîòøèé
ñòðîê (ï’ÿòü äí³â) äëÿ ¿¿ ïîäàííÿ, ùî ïî÷èíàºòüñÿ ç äíÿ îãîëîøåííÿ ñêàðãè; ïî-
äàííÿ àïåëÿö³éíî¿ ñêàðãè íà óõâàëó ñë³ä÷îãî ñóää³ íå çóïèíÿº ¿¿ âèêîíàííÿ.
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PROCEDURAL ORDER OF APPEAL AGAINST THE DECISION OF THE
INVESTIGATING JUDGE DURING THE PRE-CASE INVESTIGATION

The institute of appealing the investigative judge’s rulings during a pre-trial
investigation is one way of exercising judicial review by reviewing a court decision by
a higher court. The importance of a person’s right to judicial protection is confirmed
by the consolidation of such a right in criminal procedural law and international
documents. The Criminal Procedure Code of Ukraine sets out a clear list of the
investigative judge’s decisions that may be appealed during the pre-trial investigation
on appeal. Accordingly, complaints against other rulings of the investigating judge are
not subject to appeal and objections to them may be filed during the preparatory
proceedings in court.

The analysis of the scientific literature indicates that it is inappropriate to
consolidate at the legislative level an exhaustive list of decisions of the investigating
judge to be challenged during the pre-trial investigation. Therefore, criminal procedural
legislation needs to be improved.

Attention is drawn to the fact that, in practice, it is often difficult to determine
the subject matter of an appeal against the decision of the investigating judge, and
therefore the judge decides to refuse to open the proceedings.

The legislator established certain features of the appellate review of the rulings
of the investigating judge, which are conditioned by the nature of this type of court
decision and the need for urgent verification of its lawfulness and validity. Specifically,
the review of such rulings should include the simplified procedure for lodging an
appeal directly with the court of appeal, the shorter term of appeal against the
decision of the investigating judge, and the shorter term for examining the appeal.

Another peculiarity of the appeal procedure for investigating appeals against the
orders of the investigating judge is that, unlike the procedure for examining appeals
against the decision, actions or omissions of the investigator or prosecutor, which
provides for mandatory participation of the complainant, the non-attendance of parties
or other participants in criminal proceedings the appellate court shall not interfere

© Havryliuk Liudmyla, 2019



Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/
333

with the proceedings if such persons have been duly informed of the date, time and
place of the appeal and have failed to give reasons for their non-attendance. Only in
cases where the participants of the criminal proceedings, whose participation is
obligatory according to the requirements of the CPC of Ukraine or the decision of the
court of appeal, are not obliged to attend the court session, the appeal is postponed.

Keywords: the investigating judge, appealing the investigative judge’s rulings,
pre-trial investigation, judicial control, investigator, prosecutor, participants in criminal
proceedings.
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