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IIPOIECYAJIBHUM MOPATOK OCKAPYKEHHS YXBAJI CJIJIYOTO
cyaal ng 4AC 10Cya10BOro PO3CIAIAYBAHHA

Y cmammi posensnymo npoyecyanvHuii nopsidox OCKapi#ceHns yxean ciduoeo
cy0ddi nid uac 0ocydo6ozo PO3CHOYBaHHS, 30KPEMA BUSHAYEHO O0COOIUBOCTI NOPSAOKY
OCKapcenis, ma posznsoy ckape Ha yxeanu ciiouozo cyooi nid uac 0ocyodo80z0 PO3Cii-
oyeanms, a Maxox#c 0COOIUBOCMI NEPEGIPKU YXBAL CIIOU020 CYOdi, SKi OCKAPICYIOMbCSL.
Busueno ma npoananizosano cyoosy npakmuxy poseisdy cKape Ha Yxeaiu Ciduozo
cydodi, na nidcmasi wozo eusHaueno ocobrusocmi ix posensidy. Bidsnaueno, wo 6 KIIK
Yxpainu npouedypio ne susnaueno nopsoox nodaui cxkapeu na yxeany ciiouozo cyooi.

Kmouosi cnosa: criouuii cyoos, ockapicenns yxeai ciiouozo cyoodi, docydose
po3scridysanuss, cyoosuli KOHMPOIb, CAIOUUL, NPOKYPOP, YUACHUKU KPUMIHATLHOZO
nposadicenms.

3MiMICHIOIOUN CBOT TIOBHOBAyKEHHSI ITif] YaC KPUMiHAIBHOTO TTPOBA/IPKEHHS, CJTiTIni
CYIS, K 1 iHmm ¢aysk60Bi 0cOOM OpraHiB Aep:KaBHOI BJIaAn 30008’ I3aHII HEYXUIHHO
JOZIEPKYBATUCA BUMOI 3aKOHO/ABCTBA Ta CIPUATU peastidallii 3acaji KpUMiHAJIbHOTO
npoBaiKeHHs. CaMe 3aKOHO[aBYe 3aKPillJIEHHS iHCTUTYTY OCKap;KeHHS yXBaJl CJIi/T40T0
CY/ULL i/ Yac 0CYZ0BOTO PO3CJIiyBaHHA A€ MOKJIUBICTD yYaCHUKAM KPUMIHAJIBLHOTO
Ipolecy Ha CTaii JOCYyZ0BOrO PO3CJiJyBaHHA peasidyBaTHh iX IIPaBO Ha IIEPerJisaj
YXBaJI CJIIIOTO Cy/IIi, IO CTOCYIOThCS iX MpaB, CBOOOM Ta iHTEPECiB, CYIOM BHIIOTO
PiBHS B MOPSIIKY, mepeadadeHoMy KprMiHaIbHUM IIPOIECYaTbHIM KOAEKCOM YKpaiHu
(mami — KITK Ykpainu), mo € ogHuM i3 criocobiB 3/iiiCHEHHSI Cy0BOTO KOHTPOJIIO
HIJIAXOM IIEPEBIPKU CYIOBOTO PillleHHS CY/IOM BUIIOi iHCTAHIL.

[Topgaaok ockap:KeHHsT yXBaJl CJIi[40r0 CY/UI ITi/l 4ac JOCY/I0BOTO PO3CJIi/lyBaHHS
nocaimkysanu 1.B. bacucra, O.B. baynin, O.M. Kapnenko, /[.I. Knenka, C.A. [Tmeniuko,
H.II. Cusa, A.P. Tymansui, O.M. Yepnsik, O.I. dnoBcbka Ta in. Po6oTr 3a3HaueHuX
YUYEHUX MIiCTITh IPYHTOBHUN aHAJi3 MPeMeTa, IMi/ICTaB i MOPSIJAKY OCKap:KeHHS yXBaJs
CJIiT9oTo CY/UII 1IiJ1 Yac ocy0BOTO po3cinyBanHd. [IpoTe aHasmi3 cysoBoi mpakTUKU
CBIIYUTD IIPO HEBU3HAYEHICTD JCAKUX aCIIEKTIiB IHCTUTYTY OCKapPKEHHS yXBaJl CJII/TY0Tr0O
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3aKOHOIaBeIlb BU3HAUUB JIOCUTD YiTKUW TIePeJTiK yXBAJ CJTTY0TO CYUI, SIKi MOXKYTh
OyTi OCKapsKeHi ITiji 9ac JOCY0BOTO PO3C/IilyBaHHS B alleJIAIiHHOMY MOPSIAKY. 3TiHO
34. 1 cr. 309 KIIK Ykpainu 11e yxBasu 11po: BiZIMOBY B Ha/laHHi /I03BOJIY Ha 3aTPUMAHHS,;
3aCTOCYBaHHST 3aMO0IKHOTO 3aX0/My y BUIJISII TPUMaHHS il BapTOi0 ab0 BiIMOBY B
[loro 3acTocyBaHHi; IPOJOBKEHHS CTPOKY TPUMaHHS IIij] BapToio abo BiMOBY B HOro
IIPO/IOBIKEHHI; 3aCTOCYBaHHS 3alI001’KHOTO 3aXO0/Iy Y BUIJISI/I JOMAIITHBOTO aperiTy abo
Bi/IMOBY B 110TO 3aCTOCYBaHHI; IIPOIOBKEHHS CTPOKY JIOMAIIHBOTO aperiTy abo BiIMOBY
B HOr0 IPOJOBKEHHI; TIOMIIIEHHST 0COOM B MPUIIMAJIbHUK-PO3IOAIIBHUK JJIsT JIiTeil
a0bo BiIMOBY B TaKOMY TIOMIII[eHHi; ITPOIOBKEHHST CTPOKY TPUMAHHST 0COOU B ITPUAMAIIb-
HUKY-PO3TOAITBHUKY 7SI IiTell 200 BiIMOBY B HOTO TIPOIOBIKEHHI; HATIPABJIECHHS 0CO-
OU 10 MeIMYHOTO 3aKJIQLY [UIA [IPOBEIEHHA IICUXIaTPUYHOI €KCIIePTU3N abo Bi/IMOBY Y
TaKOMY HallpaBJIeHHi; apelT MaiiHa a00 BiIMOBY y HbOMY; THMYACOBHIi JOCTYII /O
pedeii i JIOKYMEHTIB, IKUM J[03BOJICHO BUJIYYeHHS peyel i JOKYMEHTIB, SIKi IOCBiYyIOTh
KOPUCTYBaHHS MPABOM Ha 3/IiICHEHHS IiIIPUEMHUIIBKOI isIIbHOCTI, a00 iHmmx, 3a
BificyTHOCTI sIKMX (hisuyHa ocoba — MiAPUEMEITh YU IOPUANIHA 0c00a MO30ABIISIOTHCS
MOKJIMBOCTI 3/IiCHIOBATU CBOIO /IisIbHICTh; BiZICTOPOHEHHS BiJl 1OCa U abo BiZIMOBY Y
HbOMY; ITPOJIOBKEHHS BiJICTOPOHEHHS Bijl IOCA/IU; BiZIMOBY Y 3/1iliCHEHHI CIeliaJlbHOTO
JIOCYZIOBOTO PO3CJIiIyBaHHS; 3aKPUTTSI KPUMiHAJIBHOTO TTPOBA/)KEHHS Ha Mi/IcTaBi 4. 9
ct. 284 KIIK Yxpainn.

Taxo i1 yac 10CY0BOrO PO3CIIiyBaHHS MOXKYTh OyTH OCKap:KeHi B aresIsiiii-
HOMY TOPSZIKY YXBaJIW CJITYOTO CY/ULL IIPO BiZIMOBY B 33/I0BOJICHHI CKapIv HA ITIOCTAHOBY
PO 3aKPUTTSI KPUMIHAJBHOTO MPOBAKEHHs a00 Ha PillleHHs CJIiI90ro, MPOKypopa
IIPO BiZIMOBY B 3Q/I0BOJICHHI KJIOIIOTAHHSA IIPO 3aKPUTTA KPUMIHAJIBHOTO TTPOBA/KECHHS
Ha migctasi . 9 4. 1 c1. 284 KIIK, 1po ckacyBaHHsI TIOBiZIOMJIEHHSI TIPO T1i/103py 4u
BIZIMOBY B 33/I0BOJICHHI CKapIru Ha IMOBIZIOMJICHHSA IIPO Mi/I03PY, IIOBEPHEHH CKapru Ha
pineHns, aii un Ge3AisIbHICTD CJTiI90T0, TIPOKypopa abo BiZIMOBY Y BiIKPHUTTI MPOBajI-
JKEHH: 3a Helo.

Yactunoo 3 c1. 309 KIIK Ykpainu BuU3HAueHO, 110 CKapTU Ha iHIII yXBaju
CJIIOTO CYUIi OCKApP/KEHHIO HE MiIATAIOTh 1 3aliepedeHHsT TIPOTH HUX MOXKYTh OyTh
ITOJIaHi ITi/1 Yac TiIrOTOBYOrO IMPOBA/KEHHA B CY/I.

[Ilomo 11boro B HAYKOBUX KOJIaX iCHY€E IyMKa, 1[0 HEeIOIiJIbHO 3aKPIillIIOBaTH Ha
3aKOHOJIABUOMY PiBHi BUYEPIHUIN Iepesik yXBaJ CJIi40or0o CY[A/i, 10 Mi/JIsATaloTh
OCKap:KeHHIO I1iJ1 4ac IOCY/I0BOTO PO3CJIilyBaHHs. ToMy 3 MeTOI0 BJIOCKOHAJIEHHST YNH-
HOTO KPHUMiHaJbHOTO IIPOIECYaJTbHOTO 3aKOHOAAaBCTBA YKpaiHu HeoOXigHO 4. 3
ct. 309 KIIK Yxpainu “Ckapru Ha iHII yXBaI# CJITIOTO CY/Ii OCKApKEHHTO He TTifIs-
rafoTh i 3allepeYeHHsT POTH HUX MOKYTh OYTH MOZIaHi i/l Yac MiZIr0TOBYOTO MPOBAIKEHHST
B cyai” Bukiountu [1, c. 129]. IlposiBuu getanbHuii anamti3 1ux Ta iHmmx Hopm KITK
Ykpainy, [. B. bacucra koncrarye yacTKOBUI BiZICTYIT 3aKOHOJABIIA BiJl TAKUX YHOPMO-
BaHMX TIOJIOKEHD, IK Ge3IepeliKoHe TPaBo Ha OCKAP;KEHHST TIPOIECYaJbHUX PillleHb,
miit un 6e3xisibHOCTI. [To-miepiire, BusHauenus: B unaHomy KITK YkpainusuueprHoro
HepesIiKy pillleHb CJIU0ro CY/UIL, 0 MOKYTh OyTH OCKap/KeHi B areJIsIiiiiHOMY OPSIIKY
I1i/1 Yac JOCYZ0BOrO pO3CJiJyBaHHd, Ta iMIlepaTMBHA BKa3iBKa Ha Te, 1[0 CKapIru Ha
IHII yXBaJu CJIiI4OrO Cy//Ii OCKApKEHHIO He IJIATAI0Th 1 3alepeyeHHs MpOTU HUX
MOXYTh 6yT1/1 [O/IaHi Mmijl Yyac MiJIroTOBYOTO MPOBALKEHHA B CY/i, € JOCUTH CIIIPHUMA
KPOKOM 3akoHO/AaBId [2, ¢. 129—130], 3 unM Mu TIOTO/IZKYEMOCH.
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Orxe, sk Gaunmo 3i 3micty cr. 309 KITK Vkpainu, 3akoHnogasenp nepegoauns
JOCUTh BUYEPITHUI TIepPeJiK yXBajl CJIAYOr0 Cy, sIKi MOKYTh OYTH OCKapsKeHi Trij
Jac J0CYJ0BOTO PO3CJiAyBaHHS. 30KpeMa, BOHU CTOCYIOThCS 3aXO/iB 3abe3reueHHsI
KPUMiHAJILHOTO TIPOBA/IPKEHHS, 3aCTOCYBAaHHS TPUMYCOBHX 3aXO0/1iB BUXOBHOTO XapaKTepy
ta in. Takum unroM, KITK Ykpainu BusHaya€ Caidoro cymmo sk cyd €Kra, sSIKUii 1T/
Jac JI0CYI0BOTO PO3CJIilyBaHHSI BUPIIIYE TUTAHHS, OB sI3aHi 3 00MeKEHHSIM KOHCTUTY -
HiiTHIX IpaB i ¢cBoOO 0Cib, Ta PO3IJIAAaE CKapry Ha pilleHHs, Aii i Oe3Iis/IbHICTD Y
KpUMiHaJIbHOMY TIpotieci [3, ¢. 7].

3a 3araJibHUM TIPOIEAYPHUM TIPABUJIOM CJiUUN UM MPOKYPOP MA€E 3BEPHYTUCS
IO CJIYOTO CY/Ii 3 KJIOIOTaHHSIM TIPO 3aCTOCYBaHHSI, 3MiHy a00 CKaCcyBaHHS 3aXO/IiB
3abe3reyeHHsT KPUMIHAJBHOTO MPOBAIKEHHSI UM TPUMYCOBUX 3aXOJiB BUXOBHOTO
XapaxkTepy a00 BUMHEHHS iHIUX i, BiamosiaHo, MPUUHATTS CJIIYUM CYIJIeI0 PillleHHs,
Bi/l IKOTO 3aJIEKUTH PE30JIIOTUBHA YaCTUHA BUHECEHOI HUM YXBaJIH, SKa 3TOJIOM MOJKe
OyTu OCKapsKeHa B aresIAIiniHOMY TIOPSIZIKY TTi/] 9ac 0CY/I0BOTO PO3CJIiyBaHHSI, TIPSIMO
3JIEKUTH BiJ[ JIOBOIB CJII/TYOTO YU IIPOKYPOPA, AKi 3BEPHYJINCA 10 HbOTO 3 BiJIIOBIHUM
KJIOTIOTaHHAM. TakuM 4WHOM, i/l 94ac PO3TJISAY KJIOTOTaHb CTOPOHU KPUMiHAJIBHOTO
IIPOBA/KEHHST MAIOTh [TOJATH CJIYOMY CYIL ab0 Cyay A0Ka3u 0OCTaBUH, HA SIKi BOHU
MOCUJIAIOTHCS, 3 OIJISILY Ha Te, 10 CJIAUNM CyI/s, Cy/ Tiepe/l TTIOCTAaHOBJIEHHSIM yXBaJl,
nepesiik gkux usHadenuit cr. 309 KIIK Ykpainu, moBunen nocaiguTu Ta nepesiputu
HaJIaHi CJIiTYUM 91 TIPOKYPOPOM JIoKa3n. MoskHa cka3aTh, mo “riaasa 26 “Ockap:keHHs
pimenp, il yn Ge3misibHOCTI T Yac gocymnoBoro posciiaysanus” KITK Ykpainu
Hepe,a6aqa€ [TOPA/IOK OCKaPyKEHHA YXBaJl CJIYOr0 CY//ll, BAHECEHUX IIiJ] 4ac 10CY/I0BOTO
po3cJtiyBaHHsT B OPSAKY cynoBoro koutpomio” [1, c. 133]. Ilpore ma mpakTutii m1o-
CHUTh YACTO BUHUKAIOTH TPYAHOII 010 BUSHAYEHHSI Cy0' €KTOM, SIKUI 3TiIHO 3 HOPMaMU
KITK Ykpainu Mae mpaBo mojiaBaTy CKapry Ha yXBajy CJIi40ro Cy/Ii, peaMeTa oc-
KapsKeHHsI yXBaJHU CJII0TO CY/J, y 3B’SI3KYy 3 UMM CY//Id IPUIMAE PillleHHs MMpo Bijl-
MOBY Y BIIKpUTTI IIPOBA/IKEHHS.

Hamnpuknan, cy/uist cyzioBoi najaTu 3 po3rJisily KpUMiHaJIbHUX cIipaB BosmHCbKOTO
amnesAiiHoTOo Ccyy, epeBipusim anesdiiiiny ckapry OCOBA 2 na yxBamny ciiggoro
cyaui JIyipkoro Michbkoro paiioHHoro cyay BosmHcbkoi obGmacti Big 17 smcronana
2014 p. ycTaHOBUB, 10 3a3HAYEHOIO0 YXBAJIOIO CJIYOTO CY//Ii KJIOMOTaHHS CJIiT40TO
3a/I0BOJIEHO, HaJIaHO /T03Bi Ha 3aTpuManis migo3pioBaHoro OCODBA 3 3 meToro ipuBoLy
JUIST y4acTi B PO3IUISIAL KJIOMOTAHHSI PO 3aCTOCYBaHHs 3armo0isKHOTO 3aXO/y y BH
TpUMaHHA 1i/ BapTolo. [lepeBipuBiim anendiliiiny ckapry, cyas TilIllIoOB TaKOTO BHU-
caoBKy: ct. 309 KIIK Ykpainu He mepembadac OCKap:KeHHsS yXBaJIM CJIAYOTO CYAII
PO HAJIaHHS JI03BOJIY Ha 3aTpuManHs, a ockiibku OCODBA 2 ockap:kuB yxBasy CJiji-
4Oro Cy/Uli, sika He ITi/IJIITa€ OCKaP;KEeHHIO B allessIiiHOMY TIOPS/IKY, CY//is TTOCTAaHOBUB
yXBaJly TIPO BiIMOBY Y BiIKPUTTI TIPOBa/KeHHS [4].

Cucremne taymaudenns mosnoxkenb riaBu 31 KIIK VYkpainm nosBosise mivitu
BHCHOBKY, 1[0 3aKOHOJ[aBEIlb YCTAHOBHUB IEBHI 0COOJMBOCTI ameIsIiitHoOl epeBipKu
yXBaJI CJIAYOro CY/i, 3YMOBJIEHI HacamIiiepell XapaKTepoM I1bOro BUIY CYA0BOIO
pileHHs, HeoOXiAHICTIO HEBiAKIAAHOI IEPEBIPKHU 00 3aKOHHOCTI i 0OIPYHTOBAHOCTI.

Jlo ocobimBoCTEl TTEPEBIPKU TaKUX yXBaJl CJIi/ BiHECTH:

a) CIIPOIIEHNH MOPSIOK MOJAaHHS aleJISIiitHOT cKapru 6e310cepeHbO 0 alleist-
iitinoro cyay (4. 1 cr. 395 KIIK Ykpainn);
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6) CKOPOYEHUI CTPOK aIeJIAIiiHOr0 OCKapKEeHHsT YXBaIU CJI40r0 CyIi — BIPO-
JIOBK IUSTH JHIB i3 [H4 ii OroJiomeHHs, a g ocoou, sKa nepebyBae I BapTomo, —
3 MOMEHTY BpydYeHHs il KOIi CyZOBOTO pillleHHs; At 0co0H, 0e3 BUKJIMKY SKOI
IOCTAHOBJIEHO YXBaJy CJIYOTO CY// i gdKa il OCKapKye, — 3 JHA OTPUMAHHA HEI0 KO-
mii cynoBoro pimennst (4. 2 1 4. 3 ct. 395 KIIK Ykpaiun);

B) CKOPOUEHUH CTPOK PO3TJILAY amnesdilii — He Ii3Hille gK 4yepe3 TP JHi Micas
ii HamXo/KeHHsT 10 cyay amensmniinoi iHcranmii (4. 2 cr. 422 KIIK Ykpainn) [5,
c. 515-516; 6, c. 182].

HeoOxigHicTh 11i€i BUMOrn [MATPUMYETHCA 1 B MIKHAPOJAHO-IIPABOBUX aKTaX.
Tak, anasiz eBponeicbKuX CTaHAApPTiB 3aXUCTY TIPAB JIIOJUHU IIPU OCKAPKEHHi CYZI0BUX
pillleHb, yXBAJICHUX i/l 4aC JOCYI0BOTO PO3CJi/lyBaHHs, JO3BOJSE TOBOPUTH IIPO iCHY-
BaHHS HU3KW BUMOT /IO HAIlIOHAJIbHOTO 3aKOHO/IABCTBA, 10 PETYJIIOE TeperJisi/l 3a3HaueHUX
BUIIIE PIllIEHb CYJLy, 30KPeMa /10 HUX HaJIeKATh: HEBIIKJIAIHICTD TIEPEryisiy; 3a0e3edeHHsT
3MaraJbHOCTI IIPOLE/LYPH IIEPErJIALY; 06I‘pyHTOBaHiCTb CY/IOBUX pillleHb BUIIO] iHCTAHILI.
[Ipu BupileHHi NMUTaHHSA PO BiANIOBIIHICTL MPOIEAYPU TEPerysly KPUTepilo HeBi/l-
kiagHocti €ECILJI BpaxoBye yac, 110 MUHYB i3 MOMEHTY TI0/[aui CKapTy /10 ii BUpileHHs
no cyti. Bignosimno mo 4. 2 c1. 422 KIIK Yxpainu amendiiiiina ckapra Ha yXBajiu
CJITYOTO CYZJI PO3IJIANAETHCS He Ii3Hille AK Yyepe3 TPU [AHi ITicad il HaAXOKEeHH /10
cyny anesdiiiinoi incrantii [1, c¢. 146].

OcobIMBICTIO AMeJISIIITHOTO MOPSAKY PO3IJISILY CKapr Ha YXBAJIHU CJI40TO CYII
€ 1 Te, 1110 HA BiIMiHY Bijl MOPSAAKY PO3IJISly CKAapr HA pillleHHs, il un 0e31isJIbHICTD
criguoro abo MPOKypopa, e TepeabadeHa 0OOB'sI3KOBa ydacTh 0coOH, siKa Ioaa
cKapry, 3rigHo 3 4. 4 c1. 405 KITK Ykpaiau HenpuOyTTst cTOpiH ab0 iHIINMX yYaCHUKIB
KPUMiHAQJIBHOTO MPOBA/KEHHS 10 alleJIsAIiitHOTO Cy/ly He TePelIKo/XKa€e MPOBEICHHIO
POBIIISLY, SIKIIO Taki 0coOu Oy HaTEeKHUM YIHOM TTOBIIOMJIEH] IIPO AaTy, Jac i Mic-
1€ aneJIIiiiHOro POy Ta He MOBIZOMUIN PO TOBAXKHI IIPUUMHIA CBOTO HEIIPUOYTTSL.
Jlutre y BUMaKax, KOJIM JJIST y4acTi B Cy/I0Be 3acilaHHsT He MTPUOYJIN YIaCHUKU KPUMi-
HAJIBHOTO TIPOBAJIFKEHHS, y4acTh IKuX 3rigHo 3 Bumoramu KITK Ykpaitu abo pitreHHsIM
Cy/ly amessiiiHoi iHcTaHIii € 0060B’I3KOBOIO, aleAiiHNN PO BiIKIaJAEThCSI.

[Ile oxHa 0COGAMBICTD TPOIECYATBHOTO MOPSIAKY OCKAPsKEHHST YXBaJ CJIUOrO
CYJUIi TIOJIsITa€ B HACiIKAaX TolaHHs ckapru. 3rifHo 3i cT. 400 KIIK Ykpainu nomanus
aTeJISIITHOT CKapru Ha BUPOKU ab0 yXBALy Cy/y 3yIUHSIE HaOpaHHS HUME 3aKOHHOI
CUJIA Ta X BUKOHAHHS, KpiM BUMa/KiB, ycranoBieHux KIIK Ykpainu. [lonanns are-
JIATIAHOI CKapri Ha yXBaJly CJIAYOTO Cy/UIi 3yHUHSE HaOpaHHS HEI0 3aKOHHOI CHJIH,
ane He 3ynuHsd€ il BUKOHaHHH, KpiM Bumajkis, ycranosisenunx KIIK Yxkpainu, 1o
HOSICHIOETBCS OCOOJIMBICTIO TIpEIMeTa OCKapsKeHHsI B amessiiiHiil iHcranimii. Tak,
arigro 3i cr. 534 KITK Ykpainu BunpasayBajbHUN BUPOK a0b0 CyZOBE PIilllEHHS, 1O
3BiJIbHSIE OOBUHYBAYEHOTO 3 i BapTH, BUKOHYIOThCS B I[iil YaCTUHI HETailHO Tic/s iX
IIPOTOJIONIECHHS B 3aJ1i CyZIOBOTO 3acijlanHsd. BifmoBiHO 1MojaHHs anesisaiiiiHol ckapru
Ha BUPOK YU YXBaJly Cy/y IIepIIOi iHCTaHIlil He 3yITUHSE BUKOHAHHS BUITPAB/yBAJIbHOTO
BUPOKY ab0 CyZ0BOTO PIllleHHs, 110 3BiJIbHIE OOBUHYBAYEHOTO 3-T1i/ BapTU: OOBUHY-
BaJIbHUI BUPOK 63 IIPpU3HAYEHHS IOKapaHHs; 0OBUHYBAIbHIUI BUPOK i3 IPU3HAYEHHIM
MOKapaHHsI, ajie 3i 3BiIbHEHHSIM Bij HOro BifOyBaHHS; OOBUHYBAJIbHWII BUPOK i3
BiZICTPOUYKOIO IOr0 BUKOHAHHS; OOBUHYBAJbHIUIT BUPOK i3 MPU3HAYEHHSAM ITOKapaHHS,
He TTOB’sI3aHOTO 3 T030aBJIEHHSAM BOJII.
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TH1i Bupoku abo yxBajia Cy/Iy MepIioi iHCTaHIIii, yXBajia CJIia4oro cy/yti HabyBaroTh
YUHHOCTI TicJs 3aKiHUeHHSI CTPOKY TMOJIaHHA aleisAiiifHol ckapru, sIKIIO TaKy CKapry
He OyJ10 Tiofato. Y pasi mofaHHsT aleIsiliiiHol CKapru CyI0Be PillleHHs], SIKIIO HOTO He
CKacoBaHO, HaOyBa€ YMHHOCTI MiC/Is IIPUITHATTS PillleHHS CYI0M alleJIsiliHOl iHCTaHIIii.
YXBaju cymy, CJi40r0 Cy/l, SIKi He MOKYTb OyTH OCKaps;KeHHi, HaOyBalTh YNHHOCTI
3 MOMEHTY oroJiolieHHs [7, c. 631].

[l BUBHAUEHHS MPOIECYaTbHOTO TOPAAKY OCKAPKEHHS yXBaJl CJiYOTO CyIUIi
HeoOXiIHO BUSHAYNTH TIepeJIiK cy0 €KTIB, IKi 32 KpUMiHAJIBHUM IIPOLIECYaJbHIM 3aKO0-
HOJ/IAaBCTBOM MalOTh ITPaBO To/laBaTu Taki ckapru. Onpasy akileHTYEMO yBary Ha TOMY
(hakTi, mo B maparpadi 2 riaBu 26 He BU3HAYEHO XTO i3 YYACHUKIB KPUMiHAJIBHOTO
npoiiecy i Ha gKi yXBaJIM CJIIYOTO CY//Ii MAa€ TIPaBO TOJaBaTh CKapru. 3 1bOro IMpHU-
Boay B Jlucti Buioro cnenianizoBaHoro cyqay YKpaiHu 3 poO3IJsiay HUBIJIbHUX i
KpuMiHaibHUX crpaB “IIpo nmedki nuTaHHg TOPAAKY OCKap:KeHHS PpillleHb, il 4u
6e3/isIIBHOCTI T1i/T Yac J0CyI0BOTO po3ciiayBanus Bix 9 sucromaga 2012 p. Ne 1640/
0/4-12 3aznaveno, 1o “y mnpoMy Bumajaky cJiin kepysarucs ct. 393 KIIK Yxkpainu.
Jltst BUpIillIeHHS TUTAHHS TIPO Te, Y Ma€ ocoba MPaBO 3BEPTATHUCS i3 allessIiiHOI0
CKapror0 Ha YXBAJLY CJIIYOTO CY/ill, HeoOXiTHO BPaXOBYBATH, YU CTOCYETHCST OCKaP:KyBaHa
yXBajia IpaB, CBOOOJ, iHIMMX iHTepeciB 0coOHM, sSIKa 3BEPTAETHCS i3 amesIiiiHO
ckaproio”[8].

3rigno 3i cr. 393 KIIK Ykpainu anessiiiiHy cKapry MaroTh IIpaBo 1MoaaTi 0OBU-
HyBadeHHil, CTOCOBHO SIKOTO YXBaJIeHO 0OBUHYBAIbHIIT BUPOK, HOTO 3aKOHHUI ITPE/ICTaB-
HVK Y1 3aXUCHUK — B YACTHHI, IO CTOCYEThCS iHTEPeciB 00BUHYBAYEHOTr0; OOBIUHYBauCHHUIA,
CTOCOBHO $IKOTO YXBaJIEHO BUITPAB/AYyBaJbHUII BUPOK, Or0 3aKOHHUI TTPEJCTaBHUK YU
3aXMCHHMK — B YaCTHHI MOTHBIB i ITiicTaB BUIPABIAHHST; Ti[03PIOBaHUiT, OOBMHYBaYeHUI],
1I0r0 3aKOHHUI MTPE/ICTABHUK YU 3aXMCHUK; 3aKOHHUI MPE/ICTaBHUK, 3aXUCHUK HEIOB-
HOJIITHBOTO UM CaM HEMOBHOJITHi, III0/10 SKOTO BUPINTyBaJIOCHd MUTAHHS ITIPO 3aCTOCY-
BaHHS ITPUMYCOBOI'O 3aX0/ly BUXOBHOTO XapaKTepy, — B YACTUHI, III0 CTOCYETHCS iHTepeciB
HEITOBHOJTITHHOTO; 3aKOHHUI MTPEICTABHHUK Ta 3aXUCHUK O0COOM, OO KO BUPIIIYBaIOCS
IIUTAaHHSA PO 3aCTOCYBAHHA IPUMYCOBUX 3aXOJiB MEIMYHOIO XapPaAKTepy; IPOKYPOpP;
HOTePIiInii ab0 Oro 3aKOHHMIA TIPEJICTAaBHUK YK TPEJCTAaBHUK — Y YacTHHI, 10 CTO-
CYETHCS iHTEePeciB MOTEPIIJIOro, aje B MeKaxX BUMOT, 3adBJIEHUX HUMU B CY/i HepIIoi
iHCTaHI{; NMBIIPHUI MO3MBaY, HOro MPeACTaBHUK ab0 3aKOHHUI TPEACTaBHUK — Yy
YaCTHHI, 1[0 CTOCYETHCSI BUPINIEHHSI IIMBIIBHOTO MO30BY; IUBIIBHUN BiANOBizaY abo
JOro MpeACTaBHUK — Yy YaCTUHi, IO CTOCYETHCS BUPIIIEHHS IMBIJBHOTO IO30BY;
IPEeICTaBHUK FOPUINYHOT 0COOH, MO0 SKOI 3MiHCHIOETHCS TIPOBAIKEHHST, — Y YaCTHHi,
1[0 CTOCYETBCS iHTEPECiB IOPUANYHOT 0coOu; (hisnuHa abo opuanYHa 0coba — Y YaCTHHI,
JTOKYMEHTIB, ki OyJu HamaHi cymy; Tperss ocoba — y YaCTHHi, IO CTOCYEThCS il
iHTepeciB il Yac BUPIIEHHsST TUTAHHS TPO CleliaabHy KOoHpIcKallio; iHII ocodbu y
Bumnazkax, nepegoavennx KIIK Ykpainm.

Y wmaBezeniit crarti mepexbadeHUil AOCUTH IMUPOKHUI Ta BUYEPITHUN TepestiK
YYACHUKIB KPUMiHAJIBbHOTO MPOBAKEHHS, SIKi MOXKYTh MO/IaBaTH alleJialliitHy cKapry
i 3 IPUBOMY SIKMX yXBaJ CJiA40r0 cyadi un cymy. [Ipote 3 mporo nepesiky HeoOXiaHO
BUKJIIOYATH OCiO, sIKi MalOTh MPaBO IOAaBaTH alle/sAIiiiHy CKapry CTOCOBHO yXBaJl
CJIITYOTO CyIl, Cyy, IO HEe € B TAHOMY BUNIAJKY IIPEIMETOM OCKAaPKEHH:.
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3a HacJiIKaMM ameJsiiiHOro Po3rJisily 3a CKaprolo Ha yXBajly CJIi4Oro Cy/yii
CY/I ame/IAiiHOl iHCTa Il Ma€ IpaBo 3aJUINNTH yXBajay 6e3 3MiH a0 cKacyBaTH ii
MOCTAaHOBUTH HOBY. TaK, 3a ctaructnaanmu ganumu y 2018 p., KiabKicTb meperssny Tix
YXBaJI CJIIUUX CY/IiB 3a aleIAiiHuMI cKapramu (3a KiJbKicTio ocif) CTaHOBUTH —
23 499, 3 nux: 3asuiieHo 6e3 3min — 15 119 yxBai (64 %); CKacoOBaHO i3 TIOCTAHOBJIECHHIM
HoBoi — 8 291 yxBan (35 %)[9]. IIpote B cynoBiit mpakTulli iz yac po3Tsiy CKapr
Ha YXBJIM CJIiT40TO CY/Uli JOCUTh YaCTO BUHUKAIOTH ITUTAHHS IIPO MOKJIUBICTD CY/Ly
areJIAiNHOI iHCTaHIliT TPU cKacyBaHHi yXBaJu CJiYOrO Cy/Jli PO3IJISAATH CKapry Ha
pillleH s, Iifo 9u Ge3isIbHICTD cJIigoro, mpokypopa o cyti. Yacrtuna 3 cr. 407 KITK
Vkpainu He nepeabavac 3a HACiIKaMK PO3IJISILY allessiiHOl CKapru Ha yXBajy
CJIIYOTO Cy//li IIpaBa HAIIPABUTHU CKapry Ha HOBUI CYJOBUI PO3IJIA[ J0 CY/y IepuIoi
IHCTaHIII.

OpHaxk, SIKIIO CyJI MepInoi iHCTaHIIii MOBEPHYB cKapry abo BiZIMOBUB y BiKPHUTTI
npoBa/pKeHHsT Ha mifctasi u. 2 un 4 cr. 304 KITK Ykpainu, T06T0 hakThaHO cKapry
[0 CyTi He PO3IVISAJaB, alessAllilHUN CyJl CKAaCOBYIOUM TaKy YXBAJIy PO3IVISAAI0UYN
cKapry ocobu 110 CyTi, M036aBJIsie YYaCHUKIB CYJOBOTO PO3IJISIY MOKJIMBOCTI OCKap-
JKEHHS, OCKIJIBKM yXBa/IM alesAliiHOro Cyxy, IPUUHATI 3a HACJIAKAMU PO3TJIALY
YXBaJI CJIYOTO CYli, OCKap:KeHHIO He mijsaraioTs|10].

Busuatoun 1ie muranns, /. [. Knenka akmentye yBary Ha ToMy, 1110 Ha BiMiHY
Bim m. 316 u. 1 ct. 407 KIIK Yxkpainu, B gKkUX 3a3HAYeHO, IO 3a pe3yJbTaTaMu
PO3IJIALY CKapru Ha yXBaly CYAY IEPIIOi IHCTAHIil KOJIeTisd Cy/1iB BIIpaBi cKacyBaTu
yXBajly 3 MPU3HAYEHHSAM HOBOTO CYJAOBOIO POSIJSAY Y CYAL mepiioi iHcraiii abo
CKacyBaTH Ta MIOCTAHOBUTU HOBY yxBany, B u. 3 cT. 407 KIIK Ykpainu He KOHKPeTU30BaHO,
AKY caMe yXBaJly BIIPaBi IIOCTAHOBUTH alleJIAINHAN CY/| 32 YMOBU CKaCyBaHHS YXBaJIN
cJiggoro cyani cyny nepinoi incraniii. Tomy Ha NpakTUlli TpaasiOTbCs HEITOOIUHOKI
BUIIAJIKU, KOJIA allesIAifHUM CyZIOM CKapra IoBepTaeThCs /10 CYAY Iepinoi iHCTaHIii
Ha HOBUM po3ridn cuaiguum cyanero| 1, c. 148—149].

Takum yunoM, 3 ananizy HopMm KIIK Yxpainm, a Takok HayKoBOi JiTeparypu
BUILJIMBAE, MO MPOIECYAJbHUN MOPSI/IOK OCKAP;KEHHST yXBaJl CJIiI40ro Cy//li Ma€ CBOi
0COOJIMBOCTI, @ caMe: 3aKOHOIABEIlb TTePeIOaunB CIIPOTIEHUH MOPSIIOK MOAHHS arlelist-
LiTHOT CKapru O/pa3y M0 Cy/y aleJsAaliitHol iHCTaHIil, a TaKOK CIIPOIIEHUN MOPSI0K
il po3ruIALy B Cy/li; BpaXxOBYIOUM PO3YMHI CTPOKH, BiJIBEICHHI /I JJOCY0BOIO PO3CIIi/LY-
BaHHS, JJIS allesANiMHOI CKapru Ha yXBajly CJII4Oro Cy/yii BiJiBe/leHO HaKOPOTUIMI
CTpOK (I'AThb MHIB) /i ii MMOAAHHS, IO TTOYMHAETHCS 3 [THS OTOJIOIIEHHST CKaprH; T0-
JIAaHHS alleJigIiiiHOl CKapru Ha yXBaJy CJiYOTO CY/UIi He 3yNuHsE ii BUKOHAHHS.
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PROCEDURAL ORDER OF APPEAL AGAINST THE DECISION OF THE
INVESTIGATING JUDGE DURING THE PRE-CASE INVESTIGATION

The institute of appealing the investigative judge’s rulings during a pre-trial
investigation is one way of exercising judicial review by reviewing a court decision by
a higher court. The importance of a person’s right to judicial protection is confirmed
by the consolidation of such a right in criminal procedural law and international
documents. The Criminal Procedure Code of Ukraine sets out a clear list of the
investigative judge’s decisions that may be appealed during the pre-trial investigation
on appeal. Accordingly, complaints against other rulings of the investigating judge are
not subject to appeal and objections to them may be filed during the preparatory
proceedings in court.

The analysis of the scientific literature indicates that it is inappropriate to
consolidate at the legislative level an exhaustive list of decisions of the investigating
judge to be challenged during the pre-trial investigation. Therefore, criminal procedural
legislation needs to be improved.

Attention is drawn to the fact that, in practice, it is often difficult to determine
the subject matter of an appeal against the decision of the investigating judge, and
therefore the judge decides to refuse to open the proceedings.

The legislator established certain features of the appellate review of the rulings
of the investigating judge, which are conditioned by the nature of this type of court
decision and the need for urgent verification of its lawfulness and validity. Specifically,
the review of such rulings should include the simplified procedure for lodging an
appeal directly with the court of appeal, the shorter term of appeal against the
decision of the investigating judge, and the shorter term for examining the appeal.

Another peculiarity of the appeal procedure for investigating appeals against the
orders of the investigating judge is that, unlike the procedure for examining appeals
against the decision, actions or omissions of the investigator or prosecutor, which
provides for mandatory participation of the complainant, the non-attendance of parties
or other participants in criminal proceedings the appellate court shall not interfere
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with the proceedings if such persons have been duly informed of the date, time and
place of the appeal and have failed to give reasons for their non-attendance. Only in
cases where the participants of the criminal proceedings, whose participation is
obligatory according to the requirements of the CPC of Ukraine or the decision of the
court of appeal, are not obliged to attend the court session, the appeal is postponed.

Keywords: the investigating judge, appealing the investigative judge’s rulings,
pre-trial investigation, judicial control, investigator, prosecutor, participants in criminal
proceedings.
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