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Ó ñòàòò³ ðîçãëÿíóòî ³ñòîðè÷í³ åòàïè ðîçâèòêó ³íñòèòóòó âèáîð÷èõ ïðàâ,
ïî÷èíàþ÷è ç ÷àñ³â Êè¿âñüêî¿ Ðóñ³. Äåòàëüíî îõàðàêòåðèçîâàíî íîðìàòèâíî-ïðàâîâ³
äæåðåëà, ÿêèìè ðåãëàìåíòîâàíî çàõèñò âèáîð÷îãî ïðàâà, âèçíà÷åíî ¿õ îñîáëèâ³
îçíàêè. Ñïèðàþ÷èñü íà ïðîâåäåíèé àíàë³ç âèáîð÷îãî çàêîíîäàâñòâà Óêðà¿íè òà
êðèì³íàëüíî-ïðàâîâèõ íîðì, ÿê³ ïåðåäáà÷àþòü â³äïîâ³äàëüí³ñòü çà éîãî ïîðóøåííÿ,
çðîáëåíî âèñíîâîê ïðî ñêëàäí³ñòü îö³íêè çëî÷èííèõ ä³ÿíü ó âèáîð÷³é ñôåð³ â ð³çí³
ïåð³îäè ³ ïåâí³ êîëèâàííÿ ùîäî âèä³â ïîêàðàíü.

Êëþ÷îâ³ ñëîâà: âèáîðè, âèáîð÷èé ïðîöåñ, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà
ïîðóøåííÿ âèáîð÷èõ ïðàâ, çàõèñò âèáîð÷èõ ïðàâ ãðîìàäÿí.

Âèâ÷åííÿ ³ñòîð³¿ íà ðàö³îíàëüíèõ çàñàäàõ º íàä³éíèì ³íäèêàòîðîì ã³ïîòåòè÷íî¿
ñòàëîñò³ ëþäñüêî¿ ïðèðîäè ³ äîêàçîì ¿¿ çäàòíîñò³ â ö³ëîìó ñëóãóâàòè çàñîáîì
ìîðàëüíîãî, òåîëîã³÷íîãî, þðèäè÷íîãî òà ïîë³òè÷íîãî âèõîâàííÿ. Ç ìåòîþ ïðàâèëü-
íî¿ ³ñòîðè÷íî¿ ïåðñïåêòèâè íåîáõ³äíî â÷èòèñÿ íà óðîêàõ ìèíóëîãî, ðîáëÿ÷è ç íèõ
´ðóíòîâí³ âèñíîâêè äëÿ ñüîãîäí³øíüî¿ ïðàâîâî¿ ïðàêòèêè. Âðàõîâóþ÷è, ùî â ñà-
ìîìó ³ñòîðè÷íîìó ðîçâèòêó çàâæäè çàêëàäåí³ ð³çí³ ìîæëèâîñò³ é àëüòåðíàòèâè,
âàæëèâî ðîçãëÿäàòè ÿê ðåàë³çîâàí³, òàê ³ íåðåàë³çîâàí³ ìîæëèâîñò³ ³ñòîðè÷íîãî
ðîçâèòêó, ïîñèëàþ÷èñü íà äóìêó ïðîôåñîðà êðèì³íàëüíîãî ïðàâà Ýíð³êî Ôåðð³,
ÿêèé ââàæàâ, ùî íåìàº òàêî¿ ðå÷³, ÿêà á áóëà òâîð³ííÿì “åõ nihilî”: âîíà íåìèíó÷å
ìàº áóòè ïðîäóêòîì, ÿêèé ïåðåäóº ðîçâèòêó [1, ñ. 7]. Ïðèä³ëèìî óâàãó ñòàíîâëåííþ
³ ðîçâèòêó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà çëî÷èíè ïðîòè âèáîð÷èõ ïðàâ.

Ïèòàííÿ âèáîð÷îãî ïðàâà äîñë³äíèêàìè ðîçãëÿäàºòüñÿ â ð³çíèõ àñïåêòàõ,
çîêðåìà ÿê ñóá’ºêòèâíå ïðàâî ãðîìàäÿí Óêðà¿íè, êîíñòèòóö³éíî-ïðàâîâèé ³íñòèòóò,
òîáòî ÿê ñóêóïí³ñòü ïðàâîâèõ íîðì, ÿê³ çàêð³ïëþþòü ïîðÿäîê ôîðìóâàííÿ îðãàí³â
ïóáë³÷íî¿ âëàäè. Ç ôîðìàëüíî-þðèäè÷íîãî ïîãëÿäó âèáîð÷å ïðàâî ïðåäñòàâëÿº
ñèñòåìó ãàðàíò³é ðîçâèòêó ïîë³òè÷íî¿ ñâîáîäè ãðîìàäÿí ó ïóáë³÷íî-ïðàâîâ³é
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ñôåð³ ñóñï³ëüíèõ â³äíîñèí, òîä³ ÿê ó ïîë³òèêî-ïðàâîâîìó ñåíñ³ – öå ïåðåë³ê ïðàâ
òà îáîâ’ÿçê³â âèáîðö³â. Îòæå, âèáîð÷å ïðàâî ñë³ä õàðàêòåðèçóâàòè ÿê ñóêóïí³ñòü
âçàºìîïîâ’ÿçàíèõ çàêîíîäàâ÷èõ íîðì, ÿê³ êîìïëåêñíî ðåãóëþþòü ñóñï³ëüí³ â³äíî-
ñèíè, ïîâ’ÿçàí³ ç îðãàí³çàö³ºþ òà ïðîâåäåííÿì âèáîð³â óñ³õ ð³âí³â äî îðãàí³â äåð-
æàâíî¿ âëàäè ³ ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Â Óêðà¿í³ âèáîð÷³ òðàäèö³¿ ñÿãàþòü ãëèáîêî¿ äàâíèíè, îñê³ëüêè ³ñíóâàëè ùå
çà ÷àñ³â Êè¿âñüêî¿ Ðóñ³, ïðî ùî â³äîáðàæåíî ó â³÷àõ – íàðîäíèõ ç³áðàííÿõ, ó÷àñòü
ó ÿêèõ áðàëè óñ³ â³ëüí³ ìåøêàíö³ ì³ñòà, à êåðóâàëà â³÷åì ì³ñüêà âåðõ³âêà. Äåòàëüíî
îñîáëèâîñò³ äåðæàâíîãî óïðàâë³ííÿ ó Êè¿âñüê³é Ðóñ³ îïèñàí³ ó ïðàöÿõ Ñ.Â. Êóëü-
÷èöüêîãî, Ò.Â. Ìîòðåíêî [2], Þ.² Òåðåùåíêà [3].

Â³÷å ÿê îäíà ç ³ñòîðè÷íèõ ôîðì âèð³øåííÿ áàãàòüîõ ãðîìàäñüêèõ ñïðàâ
çäàâíà ³ñíóâàëî íà Ðóñ³. Î÷åâèäíî, ùî ì³ñöå ïëåì³ííèõ íàðîäíèõ ç³áðàíü ïîñòóïîâî
çàñòóïèëè â³÷à ãîëîâíèõ ì³ñò îêðåìèõ çåìåëü äåðæàâè. Òàê, ïåðøó åïîõó ³ñòîð³¿
íàðîäíèõ ç³áðàíü “ïëåì³ííó” çì³íåíî äðóãîþ åïîõîþ (IX–X ñò.ñò.), êîëè â³÷å ïå-
ðåáóâàëî â ïðîöåñ³ ïåðåõîäó äî ì³ñüêîãî. Ñàìå òîä³ äëÿ âèð³øåííÿ ñïðàâ ñõîäèëèñü
ó ãîëîâí³ ì³ñòà çåìåëü ïðèì³ñüê³ æèòåë³, “ëó÷øèå ëþäè”, “ñòàðöû ãðàäñêèå” íà
íàðîäí³ ç³áðàííÿ. Ó XI–XIII ñò.ñò. öÿ ôîðìà âëàäè íàáóâàº ðîçâèòêó.

Â³÷å – öå ç³áðàííÿ êíÿç³â, áîÿð ³ ñòàðøèõ ëþäåé ó ãðîìàä³, ÿêå ïðèéìàëî
ð³øåííÿ, ùî ñòîñóâàëèñÿ ñîö³àëüíî-ïîáóòîâèõ, çåìåëüíèõ, òåðèòîð³àëüíèõ ñïðàâ
ãðîìàä; ³íêîëè â³÷å íàâ³òü îáèðàëî êíÿç³â; â³äíîñèíè ç âåðõîâíîþ âëàäîþ
ðåãóëþâàëèñÿ ñïåö³àëüíèìè äîãîâîðàìè – “ðÿäàìè”. Ñêëèêàííÿ â³÷à, ñóäÿ÷è ç
ë³òîïèñ³â, íåð³äêî âèêëèêàëîñü íàäçâè÷àéíèìè îáñòàâèíàìè – çîâí³øíüîþ
çàãðîçîþ, íåîáõ³äí³ñòþ ïîêëèêàííÿ êíÿçÿ, éîãî óòâåðäæåííÿ ÷è çì³ùåííÿ òîùî.
Ïðè öüîìó íàé÷àñò³øå â³÷à ñêëèêàëèñü çà ³í³ö³àòèâîþ êíÿçÿ.

Âàæêî âñòàíîâèòè, êîìó ñàìå íàëåæàëà ³í³ö³àòèâà íàðîäíèõ çáîð³â – êíÿçþ,
áîÿðñüê³é äóì³ ÷è áåçïîñåðåäíüî íàðîäó. Ë³òîïèñí³ ïàì’ÿòêè ÷àñòî ëèøå ñâ³ä÷àòü
ñàì ôàêò: íàñåëåííÿ çåìë³ ÷è “ãîðîæàíå ñòâîðèøà âå÷å”, “ñòâîðèøà ñîâåò” àáî
ïðîñòî “ñîâîêóïèøàñÿ”. Â áóäü-ÿêîìó âèïàäêó äëÿ ñêëèêàííÿ íàðîäíèõ çáîð³â
ïîòð³áíî, ùîá íàðîä áàæàâ ðàäèòèñü, áåç ÷îãî â³÷å íå â³äáóäåòüñÿ. Ó ñêëèêàíí³
â³÷à âèð³øàëüíó ðîëü â³ä³ãðàâàâ íàðîä, áåç çãîäè ÿêîãî â³÷å íå ìîãëî â³äáóòèñÿ,
öå ï³äêðåñëþº éîãî çíà÷åííÿ ÿê ñïðàâæíüî¿ ôîðìè íàðîäîâëàääÿ. Çà ë³òîïèñàìè
ó Êèºâ³, Íîâãîðîä³, Ïñêîâ³, Âîëîäèìèð³, Ñóçäàë³ â³÷å ñêëèêàëîñü íå ëèøå êíÿçåì
àáî ïîñàäíèêîì, òèñÿöüêèì, à é íàòîâïîì (“ìîëîòüáîþ”), îäíîãî ÷è ê³ëüêîõ
³í³ö³àòîð³â, íàâ³òü îäíî÷àñíî â ð³çíèõ ê³íöÿõ Íîâãîðîäà. Àëå “êðàìîëüíèêè”
æîðñòîêî êàðàëèñü, ÿêùî ï³äñòàâè äëÿ ñêëèêàííÿ â³÷à íå áóëè âàæëèâèìè, ñàìå
öåé ôàêò íàãîëîøóº íà íàÿâíîñò³ â³äïîâ³äàëüíîñò³ çà íåïðàâîì³ðí³ ä³¿, çóìîâëåí³
áàæàííÿì âèð³øèòè òå ÷è ³íøå ïèòàííÿ øëÿõîì ïðàâà ãîëîñó ÷ëåí³â ãðîìàäè,
îñîáëèâî ÿêùî â òàêèõ ä³ÿõ âèÿâëÿëèñü îçíàêè çàêîëîòó.

Òàêèì ÷èíîì, â³÷å îáèðàëî êíÿç³â, â³äàëî ïèòàííÿìè â³éíè ³ ìèðó, ðîçïîðÿä-
æàëîñÿ çåìåëüíèìè ³ ô³íàíñîâèìè ðåñóðñàìè çåìë³ ÷è âîëîñò³, áðàëî ó÷àñòü ó
çàêîíîäàâñòâ³, çì³ùóâàëî, õî÷ ³ ð³äêî, àäì³í³ñòðàö³þ òîùî. Äåìîêðàòè÷íèé õàðàêòåð
â³÷îâèõ íàðàä çàêð³ïèâñÿ â äîñèòü óñòàëåí³é ïðîöåäóð³ ¿õ ïðîâåäåííÿ, â ïî÷àòêàõ
ïðåäñòàâíèöòâà, ñêëàä³, äå ä³ÿëüíó ó÷àñòü áðàëè “ëþäüå”, òîáòî ïðîñò³ ëþäè.

Äóæå ÷àñòî íà ð³øåííÿ â³÷à âïëèâàëà áîÿðñüêà ðàäà – êíÿæèé äîðàä÷èé
îðãàí, ÿêèé ñêëèêàâñÿ ç³ ñòàðøèõ äðóæèííèê³â, âïëèâîâî¿ çíàò³ é âèùèõ öåðêîâíèõ
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÷èí³â. Ïðîòå í³ â³÷å, í³ áîÿðñüêà ðàäà íå ñòàëè îêðåìèìè äåðæàâíèìè ³íñòèòóòàìè,
íå íàáóëè ñòàòóñó ïðåäñòàâíèöüêèõ îðãàí³â ³ íå âèðîñëè â ìîãóòíþ ïîë³òè÷íó
êîíñòðóêòèâíó ñèëó, – íàâïàêè, ñóïåðíèöòâî â³äöåíòðîâî¿ ³ äîöåíòðîâî¿ âëàäè
ðóéíóâàëî äåðæàâí³ ï³äâàëèíè Ðóñ³ [2].

Òàêèì ÷èíîì, äîñë³äèâøè äàâí³ ³ñòîðè÷í³ äîêóìåíòè, ìîæíà ä³éòè âèñíîâêó,
ùî â ïåð³îä Êè¿âñüêî¿ Ðóñ³ ¿¿ ïàì’ÿòêè, õî÷à áåçïîñåðåäíüî ³ íå âæèâàëè ñë³â “âè-
áîðè”, “âèáîð÷å ïðàâî”, íå ðîçêðèâàëè ¿õ çì³ñòó, âñå æ ôîðìóâàëè óÿâëåííÿ ïðî
âèáîð÷³ ïðàâà ³ ðîáèëè ïåðø³ íîðìàòèâí³ ñïðîáè ¿õ çàõèñòó.

Íàñòóïíèì ³ñòîðè÷íèì åòàïîì íàøî¿ äåðæàâè áóëà ïîëüñüêî-ëèòîâñüêà äîáà,
êîëè óêðà¿íñüê³ çåìë³ ïåðåáóâàëè ó ñêëàä³ ñóñ³äí³õ äåðæàâ. Â³äïîâ³äíî äî Ñóäåáíèêà
1497 ðîêó, ï³äáóðþâà÷³ äî çàêîëîò³â   “êðàìîëüíèêè”, âèçíà÷àëèñü ÿê “ÿáåäíèêè”
òà “ãðàá³æíèêè” [4]. Çîêðåìà, “êðàìîëà” òëóìà÷èòüñÿ ÿê çàñòàð³ëà ôîðìà âèðàæåííÿ
çìîâè, çàêîëîòó [5, ñ. 267] ³ âèðàæàºòüñÿ â îñíîâíîìó ó “â³ä’¿çäàõ” êíÿç³â ³ áîÿð,
ùî íàìàãàëèñÿ çáåðåãòè ñâîþ ñàìîñò³éí³ñòü. Êðàìîëüíèê ³ éîãî ä³òè ïîçáàâëÿëèñÿ
áîÿðñüêîãî ÷èíà ³ ïðàâà íà ìàéíî [6, ñ. 69], àëå íå ï³äëÿãàëè êðèì³íàëüíîìó ïî-
êàðàííþ.

Âàæëèâîãî çíà÷åííÿ íàáóâàþòü ³ Ëèòîâñüê³ ñòàòóòè (1529, 1566, 1588 ðð.)
(äàë³ – Ñòàòóòè), ó ÿêèõ ï³ä “êðèâäîþ” ðîçóì³ëîñÿ ïîñÿãàííÿ íà ñôåðó ïðàâ ïðè-
âàòíî¿ îñîáè, öå ïîñÿãàííÿ êàðàëîñÿ â³äøêîäóâàííÿì çáèòê³â ñêðèâäæåí³é îñîá³.
Ï³çí³øå äî çëî÷èííèõ ä³é, çà ïîëîæåííÿìè Ñòàòóò³â, íàëåæàëè ïîðóøåííÿ âñòàíîâ-
ëåíîãî ïðàâîïîðÿäêó: “çëîä³éñòâî”, “áîé”, “êãâàëò”, “ãðàá³æ” òîùî. Ïðè öüîìó ó
ñèñòåì³ çëî÷èí³â äî íàéòÿæ÷èõ íàëåæàëè çëî÷èíè ïðîòè äåðæàâè; ïðîòè ðåë³ã³¿;
ïðîòè ìîðàë³; ïðîòè ÷åñò³ òà ñâîáîäè [7, ñ. 184]. Ïðîòå íå â³äîáðàæàëàñü îêðåìà
êàòåãîð³ÿ çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ. ²ç óâåäåííÿì Ëèòîâñüêèõ ñòàòóò³â ó
ñâ³äîìîñò³ íàñåëåííÿ òîãî÷àñíî¿ Óêðà¿íè ïîñòóïîâî óòâåðäæóâàëàñÿ ö³íí³ñòü âñòà-
íîâëåíèõ ³ ãàðàíòîâàíèõ çàêîíîì ïðàâ.

Ðàçîì ç òèì, ìåøêàíöÿì óêðà¿íñüêèõ ì³ñò, çîêðåìà óêðà¿íöÿì, çâàæàþ÷è
íà ïåðåâàæàííÿ ìàãäåáóðçüêîãî ïðàâà, äîâåëîñü â³ä÷óòè ïåâí³ åëåìåíòè ïðèãí³÷åííÿ
âèáîð÷îãî ïðàâà. Êàòîëèçàö³ÿ òà ïîëîí³çàö³ÿ óêðà¿íñüêîãî íàñåëåííÿ ïðèçâîäèòü
äî òîãî, ùî ïðàâîì íà ñàìîâðÿäóâàííÿ ìîãëè êîðèñòóâàòèñü ëèøå êàòîëèêè, õî÷à
â áàãàòüîõ ì³ñòàõ áóëè îêðåì³ íàö³îíàëüí³ þðèñäèêö³¿ ÿê êàòîëèê³â, òàê ³ ïðàâî-
ñëàâíèõ. Ì³ùàíàì, çîêðåìà, áóëî çàáîðîíåíî âîëîä³òè ìàéíîì, êóïëåíèì ó
ïîëüñüêèõ, â³ðìåíñüêèõ, ºâðåéñüêèõ òà í³ìåöüêèõ ïàí³â. Îáìåæåííÿ áóëè ó ñôåð³
ðåì³ñíè÷î¿ ä³ÿëüíîñò³, êîíôåñ³éí³, ìîâí³, êóëüòóðí³, ïîë³òè÷í³. Ïðàâîñëàâíèõ
â³äñòîðîíèëè â³ä ì³ñüêîãî óïðàâë³ííÿ â óïðàâàõ ³ ñóäàõ. Îáìåæåííÿ âñòàíîâëþâàëè
ùîäî çàáîðîíè äëÿ óêðà¿íö³â çàéìàòèñÿ òîðã³âëåþ, ùîäî êóï³âë³-ïðîäàæó áóäèíê³â,
ïðè âèíåñåíí³ ñóäîâèõ âèðîê³â òîùî.

Ó ïîäàëüøîìó âíàñë³äîê íàö³îíàëüíî-âèçâîëüíî¿ â³éíè 1648–1654 ðð. âèíèêëà
êîçàöüêà äåðæàâà Ãåòüìàíùèíà ç³ ñâîºþ ñâîºð³äíîþ ïðàâîâîþ ñèñòåìîþ. Íà
âèçâîëåí³é òåðèòîð³¿ ìàéæå íå çàñòîñîâóâàëèñÿ íîðìè Ëèòîâñüêèõ ñòàòóò³â òà
ìàãäåáóðçüêîãî ïðàâà. Ïðàâîâ³ àêòè, ÿê³ ä³ÿëè ï³ä ÷àñ ïåðåáóâàííÿ Óêðà¿íè â
ñêëàä³ Ðå÷³ Ïîñïîëèòî¿, áóëè ñêàñîâàí³, à îñíîâîþ ïðàâîâî¿ ñèñòåìè Ãåòüìàíùèíè
ñòàëî çâè÷àºâå ïðàâî. Çà ìåæàìè ïîëüñüêî-ëèòîâñüêîãî çàêîíîäàâñòâà îïèíèëàñÿ
ñèñòåìà çëî÷èí³â ³ ïîêàðàíü çàïîð³çüêîãî êîçàöòâà, ÿêà ñêëàëàñÿ â³äïîâ³äíî äî
ñòàðîâèííèõ çâè÷à¿â. ²ç Çàïîðîçüêî¿ Ñ³÷³ çâè÷àºâ³ íîðìè â ÕV²–ÕV²² ñò.
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ïîøèðèëèñÿ íà âñþ òåðèòîð³þ Óêðà¿íè ³ ñêëàëè îñíîâó ïðàâîâî¿ ñèñòåìè
Ãåòüìàíñüêî¿ äåðæàâè, ùî ïðî³ñíóâàëà äî 1842 ðîêó. Âñ³ êîçàöüê³ ïîñàäè áóëè
âèáîðíèìè, âèáîð÷à ñèñòåìà ìàëà øèðîêå çàñòîñóâàííÿ â êîçàöüê³é äåðæàâ³.
Âèáîð÷à ïðàâîñóá’ºêòí³ñòü ãðîìàäÿíèíà ó âèãëÿä³ àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî
ïðàâà ðåàë³çîâóâàëàñÿ ó ìîæëèâîñò³ ïðàêòè÷íî êîæíîãî ÷ëåíà êîçàöüêîãî ñóñ-
ï³ëüñòâà áðàòè ó÷àñòü ó âèáîðàõ ãåòüìàí³â, êîøîâèõ îòàìàí³â ³ êîçàöüêî¿ ñòàðøèíè,
à òàêîæ íàäàâàëà þðèäè÷íó ìîæëèâ³ñòü êîæíîìó êîçàêó áóòè îáðàíèì íà ö³
ïîñàäè. Ó Êîíñòèòóö³¿ Ïèëèïà Îðëèêà, â ãëàâ³ VI, ïðîöåñ îáðàííÿ ãåíåðàëüíèõ
ðàäíèê³â âèçíà÷àºòüñÿ ÿê ïðèðîäíèé ôåíîìåí. Ó ãëàâ³ XVI âèáîðè ïîñòàþòü ÿê
îñíîâíèé ëåã³òèì³çóþ÷èé ³íñòèòóò, öå âèäíî ç³ ñë³â: “ß, Ïèëèï Îðëèê, íîâîîáðàíèé
Ãåòüìàí Â³éñüêà Çàïîðîçüêîãî... îáðàíèé â³ëüíèì âîëåâèÿâëåííÿì â³äïîâ³äíî äî
ñòàðîãî çàêîíó ³ çâè÷à¿â”. Ó êîçàöüêèõ ðàäàõ ìîãëè áðàòè ó÷àñòü óñ³ êîçàêè, ïðåä-
ñòàâíèêè ïðàâîñëàâíîãî äóõîâåíñòâà òà ò³ ñåëÿíè ³ ì³ùàíè, ÿê³ âñòóïàëè äî
ïîâñòàíñüêîãî êîçàöüêîãî â³éñüêà. Çàëåæíî:

– â³ä ó÷àñò³ â íèõ øèðîêèõ ìàñ ðÿäîâîãî êîçàöòâà (“÷åðí³”) êîçàöüê³
íàçèâàëèñÿ “÷îðíèìè”;

– â³ä ¿õ ÷èñåëüíîñò³ – “âåëèêèìè”, “âàëüíèìè”;
– â³ä ¿õ çàãàëüíîóêðà¿íñüêîãî çíà÷åííÿ “ãåíåðàëüíèìè”, “ÿâíèìè” òîùî.
Â³äïîâ³äíî äî êîçàöüêîãî ïðàâà îêðåìî çà ïîðóøåííÿ íîðì âèáîðíîñò³

â³äïîâ³äàëüíîñò³ íå ïåðåäáà÷àºòüñÿ, íàòîì³ñòü çà â÷èíåííÿ äð³áíèõ ïðàâîïîðóøåíü
ïåðåäáà÷àëîñÿ îáìåæåííÿ ïåâíèõ ïðàâ, çîêðåìà íàêëàäàëàñÿ çàáîðîíà íà çàéíÿòòÿ
âèáîðíèõ êîçàöüêèõ ïîñàä. À ñåðåä â³éñüêîâèõ çëî÷èí³â áóëè é òàê³, ÿê óõèëåííÿ
â³ä çàéíÿòòÿ ïîñàäè, íà ÿêó êîçàêà îáðàëî òîâàðèñòâî.

Çà óìîâ ìîíàðõ³÷íî¿ ôîðìè ïðàâë³ííÿ êîçàöüêå çâè÷àºâå ïðàâî íà òåðèòîð³¿
Óêðà¿íè ïîñòóïîâî çâåëîñÿ íàí³âåöü. Îêðåì³ éîãî íîðìè çàô³êñîâàí³ ó “Ïðàâàõ,
çà ÿêèìè ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä”, “Åêñòðàêò³ ìàëîðîñ³éñüêèõ ïðàâ”  òà
³íøèõ çá³ðêàõ íîðìàòèâíèõ àêò³â.

“Ïðàâà, çà ÿêèìè ñóäèòüñÿ ìàëîðîñ³éñüêèé íàðîä” º ö³ííîþ ïàì’ÿòêîþ ñè-
ñòåìàòèçàö³¿ ïðàâîâèõ íîðì, ñâ³ä÷åííÿì âèñîêî¿ ïðàâîâî¿ êóëüòóðè óêðà¿íñüêîãî
íàðîäó, ðîçâèòêó ïðàâîâèõ ³äåé â Óêðà¿í³. Çá³ðíèê ́ ðóíòóâàâñÿ íà óñüîìó áàãàòñòâ³
îðèã³íàëüíîãî ïðàâîâîãî ìàòåð³àëó, ÿêèé ìàëà Óêðà¿íà, à éîãî óïîðÿäíèêè ïî-
ñòàâèëè çà ìåòó çà äîïîìîãîþ êîäèô³êîâàíîãî ïðàâà Óêðà¿íè â³äòâîðèòè ³ â³äñòîÿòè
ïðàâà òà âîëüíîñò³ óêðà¿íñüêîãî íàðîäó. Äî âèä³â çëî÷èí³â, ÿê³ ì³ñòèâ öåé çâ³ä
çàêîí³â, íàëåæàëè: à) çëî÷èíè ïðîòè ðåë³ã³¿ (ïðîâ³äíå ì³ñöå); á) çëî÷èíè ïðîòè
“÷åñò³ ³ âëàäè ìîíàðøî¿”; â) çëî÷èíè ïðîòè æèòòÿ; ã) çëî÷èíè ïðîòè ò³ëåñíî¿
íåäîòîðêàííîñò³; ä) ìàéíîâ³ çëî÷èíè; å) çëî÷èíè ïðîòè ñòàòåâî¿ ìîðàë³. Íîðìè,
ùî áóëè á áåçïîñåðåäíüî ñïðÿìîâàí³ íà çàõèñò âèáîð÷èõ ïðàâ, ó êîçàöüêîìó
ïðàâ³ â³äñóòí³, ðàçîì ç òèì, âèáîðè â äîáó ïðàâîâî¿ ñèñòåìè Ãåòüìàíùèíè ïîñòàþòü
ÿê îñíîâíèé ëåã³òèì³çóþ÷èé ³íñòèòóò.

Ïåðøà ïîëîâèíà XIX ñò. äëÿ ³ñòîð³¿ Óêðà¿íè áóëà ïåð³îäîì â³äñóòíîñò³
óêðà¿íñüêî¿ íàö³îíàëüíî¿ äåðæàâíîñò³ òà âõîäæåííÿ çåìåëü Óêðà¿íè ÿê àäì³-
í³ñòðàòèâíèõ îäèíèöü äî ñêëàäó Ðîñ³éñüêî¿ òà Àâñòð³éñüêî¿ ³ìïåð³é. Ãàëè÷èíà,
Áóêîâèíà ïåðåáóâàëè ó ñêëàä³ Àâñòð³éñüêî¿ ³ìïåð³¿, Çàêàðïàòòÿ âõîäèëî äî
Óãîðñüêîãî êîðîë³âñòâà. Íà çàõ³äíîóêðà¿íñüêèõ çåìëÿõ ÷èííèì áóëî ïðàâî
Àâñòð³éñüêî¿ ³ìïåð³¿, çîêðåìà Êðèì³íàëüíèé êîäåêñ (Ôðàíö³øêàíà), ÿêèé ó
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1852 ð. áóâ âèäàíèé ó íîâ³é ðåäàêö³¿ ³ ä³ÿâ íà öèõ òåðèòîð³ÿõ äî ïî÷àòêó 1930-õ
ðîê³â. Â Óãîðùèí³ ó 1879 ðîö³ áóëî ïðèéíÿòî Óãîðñüêå êðèì³íàëüíå óëîæåííÿ
ïðî çëî÷èíè ³ ïðîñòóïêè, ÷èíí³ñòü ÿêîãî ïîøèðþâàëàñÿ íà òåðèòîð³þ Çàêàðïàòòÿ.
Îêðåìèõ ïðàâîâèõ íîðì â³äíîñíî çàõèñòó âèáîð÷èõ ïðàâ ó çàçíà÷åíèõ ïîëîæåííÿõ
ìè íå ñïîñòåð³ãàºìî.

Íàñòóïíèì åòàïîì ðîçâèòêó îñíîâ íàö³îíàëüíîãî êðèì³íàëüíîãî  çàêîíîäàâ-
ñòâà ñòàâ Çâ³ä çàêîí³â Ðîñ³éñüêî¿ ³ìïåð³¿. Äî äæåðåë êðèì³íàëüíîãî ïðàâà òîãî
÷àñó, îêð³ì 15-ãî òîìó “Çâîäó çàêîí³â Ðîñ³éñüêî¿ ³ìïåð³¿”, òàêîæ ñë³ä â³äíåñòè
Óëîæåííÿ ïðî ïîêàðàííÿ 1845 ðîêó, çîêðåìà ðîçä³ë ²Õ “Î ïðåñòóïëåíèÿõ è ïðî-
ñòóïêàõ ïðîòèâ çàêîíîâ î ñîñòîÿíèè”, â ãëàâ³ ÷åòâåðò³é ÿêîãî ïåðåäáà÷àëàñü
â³äïîâ³äàëüí³ñòü òèõ, õòî ïðè âèáîðàõ äâîðÿíñüêèõ àáî ì³ñüêèõ, àáî ñ³ëüñüêèõ
ãðîìàä áóäå ÷åðåç ï³äêóï, ïîäàðóíêè, îá³öÿíêè àáî ïîãðîçè ñõèëÿòè ³íøó îñîáó
äî ïîäàííÿ ãîëîñó íà éîãî êîðèñòü àáî íà êîðèñòü ÷è ïðîòè ³íøî¿ îñîáè
(ñò. 1884). Çëî÷èí, ïåðåäáà÷åíèé ñò. 1884 Óëîæåííÿ 1845 ð., º ïîñÿãàííÿì íå íà
ïðàâà îêðåìî¿ îñîáè, à íà ³íòåðåñè âñüîãî ñóñï³ëüñòâà, ùî âèäíî ç ì³ñöÿ ö³º¿
íîðìè â ñèñòåì³ Îñîáëèâî¿ ÷àñòèíè çàçíà÷åíîãî êðèì³íàëüíîãî çàêîíó [8, ñ. 5–6].
Îòæå, âïåðøå êðèì³íàëüíî-ïðàâîâ³ íîðìè, ÿê³ ïåðåäáà÷àëè êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü çà ä³ÿííÿ, ùî ïîñÿãàëè íà âèáîð÷³ ïðàâîâ³äíîñèíè òà âèáîð÷³
ïðàâà, ç’ÿâèëèñÿ â Óëîæåíí³ ïðî ïîêàðàííÿ 1845 ðîêó.

Òàêèì ÷èíîì, çíà÷íèì ³ñòîðè÷íèì êðîêîì äî ôîðìóâàííÿ íîðì, ÿê³ ñòî-
ñóþòüñÿ âèáîð÷èõ ïðàâ ³ ñâîáîä, ìîæíà âèçíà÷èòè ïåð³îä XIX ñòîë³òòÿ, ùî çàïà-
ì’ÿòàâñÿ ðåôîðìàìè ³ âèäàííÿì íèçêè íîðìàòèâíèõ àêò³â. Öå, íàñàìïåðåä, ñåëÿíñü-
êà, çåìñüêà, ì³ñüêà, ñóäîâà, â³éñüêîâà òà ³íø³ ðåôîðìè â Ðîñ³éñüê³é ³ìïåð³¿ ó 60–
70 ðð. XIX ñò., äî ñêëàäó ÿêî¿ âõîäèëà Óêðà¿íà. Âîíè ïðèíåñëè îñîáèñòó ñâîáîäó
êîëèøí³ì êð³ïàêàì, à òàêîæ ¿õíþ ïðàâîçäàòí³ñòü, ÷åðåç çåìñòâà ³ ì³ñüê³ äóìè
çàêëàëè îñíîâó ì³ñöåâîãî ñàìîâðÿäóâàííÿ, çàïî÷àòêóâàëè íèçêó äåìîêðàòè÷íèõ
çì³í ó çä³éñíåíí³ ïðàâîñóääÿ, ï³äíåñëè ðîëü îñîáèñòîñò³ â áàãàòüîõ ãàëóçÿõ äåð-
æàâíîãî ³ ãðîìàäñüêîãî æèòòÿ. Âèêëàäåíå êîíñòàòóº, ùî âèáîð÷³ ïðàâà ÿê ³íñòèòóò
äåðæàâíîãî ïðàâà ³ñíóâàëè ³ â äîðàäÿíñüêèé ïåð³îä, çà ¿õíº ïîðóøåííÿ
âñòàíîâëþâàëàñÿ â³äïîâ³äàëüí³ñòü.

Äîñë³äæåííÿ óêðà¿íñüêîãî âèáîð÷îãî çàêîíîäàâñòâà òà êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ çà éîãî ïîðóøåííÿ â ðàäÿíñüêèé ïåð³îä º íåâ³ää³ëüíèì â³ä êðèì³íàëüíîãî
ïðàâà ÐÔÑÐ. Ïðàâîâå ðåãóëþâàííÿ âèáîð³â ³ ïðàêòèêè ¿õ ïðîâåäåííÿ â ÓÑÐÐ
õàðàêòåðèçóºòüñÿ äâîìà ïåð³îäàìè (1919–1937 ðð.) òà (1937 – ê³íåöü 80-õ ðð.
ÕÕ ñò.), òàêà êëàñèô³êàö³ÿ çóìîâëþºòüñÿ åòàïàìè ðîçâèòêó ðàäÿíñüêî¿ äåðæàâíîñò³.

Õàðàêòåðíèìè îçíàêàìè ðàäÿíñüêî¿ âèáîð÷î¿ ñèñòåìè ó 1919–1937 ðð. áóëî
çàïðîâàäæåííÿ âèáîð³â íà ïðèíöèïàõ íåð³âíîãî íåïðÿìîãî ïðàâà, ùî íîðìàòèâíî
çàêð³ïëþâàëîñÿ. ¯õ ðåãóëþâàííÿ çä³éñíþâàëîñÿ ï³äçàêîííèìè íîðìàòèâíî-
ïðàâîâèìè àêòàìè. Ó 1937 – ê³íö³ 80-õ ðð. â³äáóëèñÿ çíà÷í³ çì³íè çàêîíîäàâ÷îãî
ï³ä´ðóíòÿ ïðîöåäóðè äåïóòàòñüêèõ âèáîð³â. Íà êîíñòèòóö³éíîìó ð³âí³ çàêð³ïèëèñÿ
äåìîêðàòè÷í³ ïðèíöèïè: çàãàëüí³, ð³âí³, ïðÿì³, òàºìí³ âèáîðè. Àëå ö³ çàñàäè áóëè
äåêëàðàòèâíèìè, îñê³ëüêè íå áóëî îñíîâè – âèáîðíîñò³. Òîãî÷àñíèé äîñâ³ä
ôîðìóâàííÿ Âåðõîâíî¿ Ðàäè ÓÐÑÐ äåìîíñòðóº, ùî ïðîöåäóðà, ÿêó íàçèâàëè âè-
áîðàìè, çà óìîâ íàÿâíîñò³ îäíîãî êàíäèäàòà, áóëà ëèøå äåêîðàòèâíîþ ôîðìàëü-
í³ñòþ.
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Êåð³âí³ íà÷àëà ç êðèì³íàëüíîãî ïðàâà ÐÐÔÑÐ 1919 ð. âçàãàë³ íå ì³ñòèëè
ïîëîæåíü, ÿê³ ìîæíà áóëî á â³äíåñòè äî ³íñòèòóò³â Îñîáëèâî¿ ÷àñòèíè êðèì³íàëüíîãî
ïðàâà, õî÷à â ñò. 25 Êåð³âíèõ íà÷àë ïåðåäáà÷åí³ âèäè ïîêàðàííÿ ³ ñåðåä ³íøèõ ó
ï. Ê – ïîçáàâëåííÿ ïîë³òè÷íèõ ïðàâ, ó ï. À – îãîëîøåííÿ âîðîãàìè ðåâîëþö³¿
àáî íàðîäó [9, ñ. 57–60].

Ó ÊÊ ÓÐÑÐ 1922 ð. ó ñò. 32 ï. Æ – ïåðåäáà÷åíå ïîêàðàííÿ ó âèãëÿä³
“ïîðàçêè ïðàâ”, à ó ñò. 401 ðîçêðèâàºòüñÿ çì³ñò öüîãî âèäó ïîêàðàííÿ, ï³ä ÿêèì
çàêîíîäàâåöü ðîçóì³º ïîçáàâëåííÿ íà ñòðîê íå á³ëüøå 5 ðîê³â àêòèâíîãî ³ ïàñèâíîãî
âèáîð÷îãî ïðàâà; àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî ïðàâà â ïðîôåñ³éí³ òà ³íø³
îðãàí³çàö³¿, ïðàâà çàéìàòè â³äïîâ³äàëüí³ ïîñàäè, à òàêîæ áóòè çàñ³äàòåëÿìè â íà-
ðîäíîìó ñóä³, çàõèñíèêàìè ó ñóä³, ï³êëóâàëüíèêîì àáî îï³êóíîì. Ñòðîê ïîðàçêè
ïðàâ äëÿ çàñóäæåíèõ äî ïîçáàâëåííÿ âîë³ âèðàõîâóºòüñÿ ç ìîìåíòó éîãî â³äáóòòÿ
àáî óìîâíî-äîñòðîêîâîãî çâ³ëüíåííÿ â³ä íüîãî. Ïîðàçêà ïðàâ ìîæå çà îñîáëèâîþ
ïîñòàíîâîþ ñóäó ñóïðîâîäæóâàòèñÿ ïîçáàâëåííÿì çàñóäæåíîãî îðäåíà ×åðâîíîãî
àáî Òðóäîâîãî ïðàïîðà, àëå òàêà ïîñòàíîâà ìàº áóòè ïðåäñòàâëåíà äî âñòóïó
âèðîêó â çàêîííó ñèëó íà çàòâåðäæåííÿ Ïðåçèä³¿ Âñåðîñ³éñüêîãî Öåíòðàëüíîãî
Âèêîíàâ÷îãî Êîì³òåòó. Ïîðàçêà ïðàâ ïðèçíà÷àºòüñÿ ñóäîì ÿê äîäàòêîâå ïîêàðàííÿ
ïðè âèíåñåíí³ îáâèíóâàëüíèõ âèðîê³â. Ïîñòàíîâêà ïèòàííÿ ïðî ïîðàçêó ïðàâ
ïðè çàñóäæåíí³ äëÿ ñóäó º îáîâ’ÿçêîâîþ, ÿêùî â Êðèì³íàëüíîìó êîäåêñ³ âêàçàíå
ïîêàðàííÿ ó âèãëÿä³ ïîçáàâëåííÿ âîë³ íà ñòðîê á³ëüøå îäíîãî ðîêó ³ á³ëüø
òÿæêå.

Â Îñîáëèâ³é ÷àñòèí³ ÊÊ ÐÐÔÑÐ 1922 ð. ïåðåäáà÷åíî ñêëàä çëî÷èíó, ÿêèé
óìîâíî ìîæíà â³äíåñòè äî çëî÷èí³â ïðîòè âèáîð÷èõ ïðàâ, à ñàìå ñò. 104 ÊÊ
ÐÐÔÑÐ 1922 ð. – ó÷àñòü ó âèáîðàõ â Ðàäè îñîáè, ÿêà íå ìàº íà òå çàêîííîãî
ïðàâà. Êàðàºòüñÿ öåé çëî÷èí ïðèìóñîâèìè ðîáîòàìè íà ñòðîê íå ìåíøå òðüîõ
ì³ñÿö³â. Ç àíàë³çó ñàíêö³¿ ìîæíà çðîáèòè âèñíîâîê, ùî òàêå äîäàòêîâå ïîêàðàííÿ,
ÿê ïîðàçêà ïðàâ, ó öüîìó ðàç³ íå çàñòîñîâóºòüñÿ. Òàêèé çëî÷èí ââàæàºòüñÿ çëî÷èíîì
ïðîòè ïîðÿäêó óïðàâë³ííÿ [10].

Ó ÊÊ ÓÐÑÐ 1927 ð. ï³ä ïîðàçêîþ ïðàâ çàêîíîäàâåöü ðîçóì³â ïðàêòè÷íî ò³
æ ñàì³ îáìåæåííÿ, çîêðåìà ïîçáàâëåííÿ àêòèâíîãî ³ ïàñèâíîãî âèáîð÷îãî ïðàâà,
ÿê ³ çà ïîïåðåäí³õ ÊÊ.

Ä³ÿííÿ, çà ñò. 85 ÊÊ ÓÐÑÐ 1927 ð., ïîëÿãàëî â ó÷àñò³ ó âèáîðàõ äî Ðàäè
îñîáè, ÿêà çàâ³äîìî äëÿ íå¿ íå ìàº âèáîð÷îãî ïðàâà, ³ êàðàëîñü ïðèìóñîâèìè
ðîáîòàìè íà ñòðîê äî øåñòè ì³ñÿö³â àáî øòðàôîì äî ï’ÿòèñîò êàðáîâàíö³â. Ïîñòà-
íîâîþ Âñåóêðà¿íñüêîãî Öåíòðàëüíîãî Âèêîíàâ÷îãî Êîì³òåòó ³ Ðàäè íàðîäíèõ
Êîì³ñàð³â ÓÐÑÐ â³ä 3 æîâòíÿ 1928 ð. ñêàñîâóâàëèñÿ ïîñòàíîâè â³ä 18 ãðóäíÿ
1926 ð. “Ïðî çàòâåðäæåííÿ ³íñòðóêö³¿ ïðî âèáîðè â Ðàäè” (ÇÓ ÓÐÑÐ 1926, ¹ 79,
ñò. 478) òà “²íñòðóêö³¿ ïðî âèáîðè â Ðàäè” (ÇÓ ÓÐÑÐ 1929, ¹ 79, ñò. 479) ³ çà-
òâåðäæóâàëàñÿ ³íñòðóêö³ÿ ïðî âèáîðè â Ðàäè, âñòàíîâëþâàëîñÿ êîëî îñ³á, ÿê³ áó-
ëè çàíåñåí³ â ñïèñêè âèáîðö³â ³ íà äåíü âèáîð³â âòðàòèëè öå ïðàâî. Òàê³ îñîáè,
ÿê ðîç’ÿñíþº Ï.Ï. Ìèõàéëåíêî, íå ìîãëè áðàòè ÷àñò³ ó âèáîðàõ, à çà ïîðóøåííÿ
ö³º¿ ³íñòðóêö³¿ íåñëè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñò. 85 ÊÊ ÓÐÑÐ 1927 ð.
[11, ñ. 480].

Ó 1929 ðîö³ ïîëîæåííÿ ÊÊ ÓÐÑÐ 1927 ð. áóëî äîïîâíåíî â³äïîâ³äíî äî
Ïîñòàíîâè ÂÖÂÊ ³ ÐÍÊ ÓÐÑÐ â³ä 6 ëþòîãî 1929 ð. ñò. 851 – “ïåðåøêîäæàííÿ

© Fedotova Hanna, Anastasiia Burbii, 2019



Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/
297

îñîáàì íàéìàíî¿ ïðàö³ â ñåë³ çä³éñíþâàòè âèáîð÷³ ïðàâà êàðàºòüñÿ ïðèìóñîâèìè
ðîáîòàìè àáî øòðàôîì äî îäí³º¿ òèñÿ÷³ êàðáîâàíö³â. Ó 1934 ðîö³ 13 æîâòíÿ Ïî-
ñòàíîâîþ ÂÖÂÊ ÓÐÑÐ áóëà çàòâåðäæåíà ²íñòðóêö³ÿ ïðî âèáîðè äî Ðàä ³ íà ç’¿çäè
Ðàä ÓÐÑÐ, â ÿê³é ïåðåäáà÷àëîñÿ, ùî îñîáè, ÿê³ ïåðåøêîäæàþòü âèáîðöÿì çä³é-
ñíþâàòè ¿õ âèáîð÷³ ïðàâà, ïðèòÿãàþòüñÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â³äïî-
â³äíî äî Êðèì³íàëüíîãî êîäåêñó. Â ö³é Ïîñòàíîâ³ âñòàíîâëþâàëîñÿ êîëî îñ³á, ÿê³
íå ìîãëè áðàòè ó÷àñòü ó âèáîðàõ. Íèìè âèçíàâàëèñÿ îñîáè, çàíåñåí³ ó ñïèñêè
âèáîðö³â, ÿêùî âîíè âòðàòèëè ïåðåä äíåì âèáîð³â âèáîð÷³ ïðàâà, íàâ³òü ó òîìó
âèïàäêó, êîëè âîíè ³ îòðèìàëè âèáîð÷ó ïîâ³ñòêó. Îñîáè, ïîçáàâëåí³ âèáîð÷èõ
ïðàâ â³äïîâ³äíî äî Êîíñòèòóö³¿ ÓÐÑÐ ³ âèáîð÷îãî çàêîíîäàâñòâà, ÿêùî âîíè áå-
ðóòü ó÷àñòü ó âèáîðàõ, íåñóòü êðèì³íàëüíó â³äïîâ³äàëüí³ñòü â³äïîâ³äíî äî ñò. 85
ÊÊ ÓÐÑÐ.

Ó 1937 ð. ÊÊ ÓÐÑÐ áóëî äîïîâíåíî Ïîñòàíîâîþ ÖÂÊ ³ ÐÍÊ ÓÐÑÐ â³ä
2 ãðóäíÿ 1937 ð. “Ïðî çì³íó ñò. 851 Êðèì³íàëüíîãî Êîäåêñó ÓÐÑÐ ³ ïðî äîïîâíåííÿ
öüîãî Êîäåêñó ñòàòòåþ 1081”. Ñòàòòÿ 851 áóëà âèêëàäåíà ó òàê³é ðåäàêö³¿: “Çà ïåðå-
øêîäæàííÿ øëÿõîì íàñèëüñòâà, îáìàíó, ïîãðîç àáî ï³äêóïó ãðîìàäÿíèíó Ñîþçó
ÐÑÐ ó çä³éñíåíí³ éîãî ïðàâà îáèðàòè ³ áóòè îáðàíèì ó Ðàäè íàðîäíèõ äåïóòàò³â
òðóäÿùèõ – ïîçáàâëåííÿ âîë³ íà ñòðîê äî äâîõ ðîê³â”; ñòàòòÿ 1081 – “çà ï³äðîáêó
âèáîð÷èõ äîêóìåíò³â àáî çàâ³äîìî íåïðàâèëüíèé ï³äðàõóíîê ãîëîñ³â ïðè âèáîðàõ
ó Ðàäè äåïóòàò³â òðóäÿùèõ, â÷èíåíå ïîñàäîâîþ îñîáîþ Ðàäè àáî ÷ëåíîì âèáîð÷î¿
êîì³ñ³¿, ïîçáàâëåííÿ âîë³ íà ñòðîê äî òðüîõ ðîê³â”. Ñë³ä â³äçíà÷èòè, ùî ñò. 108
ÊÊ ÓÐÑÐ 1927 ð. ïåðåäáà÷àëà êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñëóæáîâèé ï³äëîã,
òîáòî âíåñåííÿ ïîñàäîâîþ îñîáîþ â îô³ö³éí³ äîêóìåíòè àáî êíèãè çàâ³äîìî
íåïðàâäèâèõ â³äîìîñòåé ³ çàïèñ³â, ñêëàäàííÿ ³ âèäà÷ó çàâ³äîìî íåïðàâäèâèõ
äîêóìåíò³â, ï³äðîáêè, ï³ä÷èñòêè, ïîì³òêè ³íøèì ÷èñëîì. Êàðàâñÿ òàêèé çëî÷èí
ïîçáàâëåííÿì âîë³ íà ñòðîê äî äâîõ ðîê³â.

Óêàçîì Ïðåçèä³¿ Âåðõîâíî¿ Ðàäè ÑÐÑÐ â³ä 11 æîâòíÿ 1945 ð. áóëî çàòâåðäæåíî
“Ïîëîæåííÿ ïðî âèáîðè â Âåðõîâíó Ðàäó ÑÐÑÐ”, äå ó ñò.ñò. 109 ³ 110 ïåðåäáà÷àëèñÿ
ñêëàäè çëî÷èí³â, çà çì³ñòîì àíàëîã³÷í³ ñò.ñò.110, 111 Ïîëîæåííÿ ïðî âèáîðè äî
Âåðõîâíî¿ Ðàäè Ñîþçó ÐÑÐ 1937 ðîêó.

Íàñòóïíèì åòàïîì, îäíèì ³ç íàéâèçíà÷í³øèõ, ó ðîçâèòêó êðèì³íàëüíîãî
çàêîíîäàâñòâà ÿê ÑÐÑÐ, òàê ³ Óêðà¿íè (ÓÐÑÐ) áóëî ïðèéíÿòòÿ ó 1958 ðîö³
Îñíîâ êðèì³íàëüíîãî çàêîíîäàâñòâà Ñîþçó ÐÑÐ ³ ñîþçíèõ ðåñïóáë³ê. Çíà÷åííÿ
öüîãî ³ñòîðè÷íîãî íîðìàòèâíîãî àêòà âàæêî ïåðåîö³íèòè. Íå çàçíà÷àþ÷è éîãî
îêðåì³ ïîëîæåííÿ, ¿õ çì³ñò òà çíà÷åííÿ, îáìåæèìîñÿ ò³ëüêè âêàç³âêîþ íà òå, ùî
ç 1960 ðîêó êðèì³íàëüíå çàêîíîäàâñòâî Óêðà¿íè ðîçâèâàëîñÿ â³äïîâ³äíî äî òèõ
ïîëîæåíü, ÿê³ áóëî âèêëàäåíî ³ çàêð³ïëåíî â Îñíîâàõ.

28 ãðóäíÿ 1960 ð. Çàêîíîì Óêðà¿íñüêî¿ ÐÑÐ çàòâåðäæåíî Êðèì³íàëüíèé
Êîäåêñ, ÿêèé ïðî³ñíóâàâ 41 ð³ê. Ó ãëàâ³ IV Îñîáëèâî¿ ÷àñòèíè, ÿêà íàçèâàëàñÿ
“Çëî÷èíè ïðîòè ïîë³òè÷íèõ ³ òðóäîâèõ ïðàâ ãðîìàäÿí”, áóëè ïåðåäáà÷åí³ ïðàêòè÷íî
ò³ æ ñêëàäè çëî÷èí³â, ÿê âîíè ïðåäñòàâëåí³ ³ ñüîãîäí³ [12, ñ. 202].

Ó 1993 ðîö³ â ÊÊ Óêðà¿íè âïåðøå ç’ÿâèëàñÿ íîðìà, ÿêà çàõèùàëà ðåôåðåí-
äóìí³ ïðàâà ³ ïðàâîâ³äíîñèíè (ÊÊ áóëî äîïîâíåíî ñòàòòåþ 129-1 “Ïîðóøåííÿ
çàêîíîäàâñòâà ïðî ðåôåðåíäóì”). Ó 1999 ð. óêàçàíà ãëàâà ÊÊ îòðèìàëà íàçâó
“Çëî÷èíè ïðîòè âèáîð÷èõ, òðóäîâèõ òà ³íøèõ îñîáèñòèõ ïðàâ ãðîìàäÿíèíà”, à
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ñòàòò³ 127 ³ 128 – â³äïîâ³äíî “Ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà ÷è
ðîáîò³ âèáîð÷î¿ êîì³ñ³¿” ³ “Íåïðàâîì³ðíå âèêîðèñòàííÿ âèáîð÷èõ áþëåòåí³â, ï³äëîã
âèáîð÷èõ äîêóìåíò³â àáî íåïðàâèëüíèé ï³äðàõóíîê ãîëîñ³â ÷è íåïðàâèëüíå
îãîëîøåííÿ ðåçóëüòàò³â âèáîð³â”.

Òàê, 5 êâ³òíÿ 2001 ð. áóëî ïðèéíÿòî ÊÊ Óêðà¿íè, ÿêèé íàáðàâ ÷èííîñò³ ç
1 âåðåñíÿ 2001 ð. òà ì³ñòèâ ÷îòèðè ñòàòò³, ùî ñòîñóâàëèñÿ âèáîð³â ³ ðåôåðåíäóìó:
ñò. 157 “Ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà”, ñò. 158 “Íåïðàâîì³ðíå
âèêîðèñòàííÿ âèáîð÷èõ áþëåòåí³â, ï³äëîã âèáîð÷èõ äîêóìåíò³â àáî íåïðàâèëüíèé
ï³äðàõóíîê ãîëîñ³â ÷è íåïðàâèëüíå îãîëîøåííÿ ðåçóëüòàò³â âèáîð³â”, ñò. 159 “Ïî-
ðóøåííÿ òàºìíèö³ ãîëîñóâàííÿ”, ñò. 160 “Ïîðóøåííÿ çàêîíîäàâñòâà ïðî ðåôå-
ðåíäóì”,

Ïðè öüîìó òåêñò ñòàòåé 157–160 ÊÊ 2001 ð. íå äóæå â³äð³çíÿâñÿ â³ä ñòàòåé
127–129-1 ÊÊ 1960 ðîêó, çà âèêëþ÷åííÿì òîãî, ùî â íîâîìó Êîäåêñ³ áóëî
äåêðèì³íàë³çîâàíî ïåðåøêîäæàííÿ ðîáîò³ âèáîð÷î¿ êîì³ñ³¿, à òàêîæ äîäàíî äåÿê³
êâàë³ô³êóþ÷³ îçíàêè òà âíåñåíî ïåâí³ íåçíà÷í³ ïðàâêè.

Ó 2003 ³ 2005–2009 ðîêàõ, ñòàòò³ 157–159 ÊÊ ³ñòîòíî òðàíñôîðìóâàëèñÿ é
çá³ëüøèëèñÿ çà îáñÿãîì. Ó æîâòí³ 2014 ðîêó Âåðõîâíîþ Ðàäîþ Óêðà¿íè âíåñåíî
çì³íè äî ðîçä³ëó 5 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, çîêðåìà ñòàòåé, ùî ñòîñóþòüñÿ
ïîðóøåíü âèáîð÷îãî çàêîíîäàâñòâà óñ³ìà ¿õ ó÷àñíèêàìè (âèáîðöÿìè, êàíäèäàòàìè,
¿õ ïðåäñòàâíèêàìè òîùî). Öèì çàêîíîäàâ÷èì àêòîì çàáåçïå÷åíî äîäàòêîâèé çàõèñò
âèáîð÷èõ ïðàâ ãðîìàäÿí, â òîìó ÷èñë³ øëÿõîì âèçíà÷åííÿ â³äïîâ³äàëüíîñò³ çà
íîâèìè ñêëàäàìè çëî÷èí³â. Ïðàêòè÷íî çà âñ³ êðèì³íàëüí³ ïðàâîïîðóøåííÿ ïðîòè
âèáîð÷èõ ïðàâ ëþäèíè ³ ãðîìàäÿíèíà çàêîíîäàâöåì ïîñèëåíî ñàíêö³¿.

Âàæëèâèì åòàïîì º ïðîâåäåííÿ íà ñó÷àñíîìó åòàï³ êîìïëåêñíî¿ âèáîð÷î¿
ðåôîðìè òà óõâàëåííÿ Âèáîð÷îãî êîäåêñó Óêðà¿íè â³ä 19.12.2019 ¹ 396-IX [13]
ç óñòàíîâëåííÿì ºäèíèõ ïðàâèë äëÿ âñ³õ âèä³â âèáîð³â. Âèáîð÷èé êîäåêñ ïðèéíÿòî
ç ìåòîþ êîäèô³êàö³¿ âèáîð÷îãî çàêîíîäàâñòâà òà âñòàíîâëåíèõ ïðîçîðèõ, äîñòóïíèõ
³ çðîçóì³ëèõ ïðàâèë äëÿ âñ³õ ó÷àñíèê³â âèáîð÷îãî ïðîöåñó, ñòâîðåííÿ óìîâ äëÿ
íåö³ëüîâîãî âèêîðèñòàííÿ àäì³í³ñòðàòèâíîãî ðåñóðñó, íåìîæëèâîñò³ ï³äêóïó ÷ëåí³â
âèáîð÷èõ êîì³ñ³é ³ âèáîðö³â òà ³íøèõ ïîðóøåíü, ÿê³, çàçâè÷àé, ñïîñòåð³ãàþòüñÿ
ï³ä ÷àñ âèáîð³â. Íà ñüîãîäí³ âèáîðè º íàéá³ëüø óðåãóëüîâàíîþ ôîðìîþ áåçïîñå-
ðåäíüî¿ ó÷àñò³ ãðîìàäÿí â óïðàâë³íí³ äåðæàâîþ øëÿõîì ôîðìóâàííÿ âèùèõ
ïðåäñòàâíèöüêèõ îðãàí³â òà îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ.

Òàêèì ÷èíîì, ó÷àñòü ó ñïðàâàõ äåðæàâè, âèð³øåííÿ ãîëîâíèõ ïèòàíü ñóñ-
ï³ëüíîãî æèòòÿ, îñíîâíèõ ïîë³òè÷íèõ ïèòàíü, ùî ñòîñóþòüñÿ îáðàííÿ âèùèõ
ïîñàäîâèõ îñ³á ó äåðæàâ³, ïðèòàìàííå óêðà¿íñüêîìó íàðîäó ç íàéäàâí³øèõ ÷àñ³â.
Ïðîàíàë³çîâàíèé ïåð³îä ñòàíîâëåííÿ òà ðîçâèòêó âèáîð÷îãî ïðàâà ³ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ öüîãî ïðàâà äîçâîëÿº âèîêðåìèòè õàðàêòåðí³ îçíàêè
óäîñêîíàëåííÿ ³ âðåãóëþâàííÿ âèáîð÷èõ ïðîöåäóð, à òàêîæ ôîðìóâàííÿ ä³ºâîãî
ìåõàí³çìó ïðèòÿãíåííÿ äî â³äïîâ³äàëüíîñò³ çà ïîðóøåííÿ çàêîíîäàâñòâà ïðî âèáîðè
òà åôåêòèâíó ì³ðó ïîêàðàííÿ.
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ESTABLISHING AND DEVELOPING CRIMINAL LIABILITY
FOR CRIMES AGAINST VOTING RIGHTS

The study analyzes the historical stages of development of the institution of
electoral rights. Attention is paid to such historical and legal phenomenon as viche
(people’s assembly) – historical form of decision of many public affairs in Kyivska
Rus. Based on historical documents, proved that during the period of Kievan Rus its
sights, although not directly used the words “elections”, “electoral law”, did not
disclose their content, still forming an idea about the electoral rights and making the
first regulatory attempts to protect them. The stage of Polish-Lithuanian period,
when Ukrainian lands were part of neighboring countries, was analyzed separately.
According to the Sudebnik (Lawyer) 1497, the instigators of the riots – “kramolni-
ki” – were defined as “swindlers” and “robbers”.

According to the Cossack law, there is no separate liability for violations of the
norms of election, but for minor offenses there was a restriction of certain rights, in
particular, a ban on holding elective Kozak positions. And among the war crimes were
such as evasion from the position on which the society chose the Kozak. It is proved
that the legal norms, which were directly aimed at the protection of electoral rights,
in the Cossack law there are no simultaneous elections during the legal system of
Hetmanshchyna as the main legitimizing institution.

For the first time, criminal law provisions establishing criminal liability for acts
that infringe on electoral legal relations and voting rights appeared in the Ulozhenie
on penalties in 1845. A significant historical step in this period is the formation of
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norms concerning electoral rights and freedoms. First and foremost, these were peasant,
zemstvo, urban, judicial, military and other reforms in the Russian Empire in the 60–
70 s of the 19th century, of which Ukraine was a part. They brought personal freedom
to former serfs, as well as their legal capacity, through the lands and city councils laid
the foundation for local self-government, initiated a number of democratic changes in
the implementation of justice, presented the role of the individual in many areas of
state and public life. Electoral rights as an institution of state law existed also in the
pre-Soviet period, however, responsibility for their violation was established.

During the Soviet era, the penalty of “loss of rights” is defined as deprivation by
the legislature of the right to vote, for a term not exceeding five years, to vote actively
and passively; to vote actively and passively in professional and other organizations;
to hold responsible positions; and to serve as assessors of the people’s court, defense
counsel, guardian or custodian.

At the time of independence, in 1993, the Criminal Code (CC) of Ukraine for
the first time had a provision that protected referendum rights and legal relations (the
CC was supplemented by article 129-1 “Violation of legislation on referendum”). In
1999 it was added to the Criminal Code of Ukraine for the first time. The mentioned
chapter of the CC was named “Crimes against electoral, labor and other personal
rights of a citizen”.

Currently, for the purpose of codification of electoral legislation and establishment
of transparent, accessible and understandable rules for all participants in the electoral
process, as well as to prevent misuse of administrative resources, the impossibility of
bribing members of election commissions and voters and other violations that are
usually observed during elections, the Electoral Code of Ukraine was adopted.

Keywords: elections, electoral process, criminal liability for violation of electoral
rights, protection of citizens’ electoral rights
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