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ÍÀÖ²ÎÍÀËÜÍÎ¯ ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà òåîðåòè÷íèì òà ïðàêòè÷íèì ïðîáëåìàì çàñòîñóâàííÿ
ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó êðèì³íàëüíîìó ïðîâàä-
æåíí³ ñë³ä÷èõ ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, âèçíà÷åííþ ì³ñöÿ ³ ðîë³
ð³øåíü ªâðîïåéñüêîãî ñóäó ó íàö³îíàëüí³é ïðàâîâ³é ñèñòåì³ ÿê äæåðåëà êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà.

Çðîáëåíî âèñíîâêè, ùî íàÿâí³ íàóêîâî-òåîðåòè÷í³ íàïðàöþâàííÿ â öüîìó
íàïðÿì³ óòâîðþþòü ôóíäàìåíòàëüíó áàçó äëÿ ïîäàëüøîãî êîíöåïòóàëüíîãî ¿¿
ïåðåîñìèñëåííÿ òà íàóêîâèõ ïîøóê³â ³ ïðîãíîç³â.

Êëþ÷îâ³ ñëîâà: ïðåöåäåíò, ïðàêòèêà, ³ìïëåìåíòàö³ÿ, ð³øåííÿ, Êîíâåíö³ÿ,
çàñòîñóâàííÿ.

Ñèñòåìí³ çì³íè, ÿê³ â³äáóëèñü â Óêðà¿í³ ó ïðîöåñ³ ïðîâåäåííÿ ïîäàëüøîãî
ðåôîðìóâàííÿ ¿¿ ïðàâîâî¿ ñèñòåìè ³ îêðåìèõ ãàëóçåé ïðàâà, ïîòðåáóþòü óäî-
ñêîíàëåííÿ îêðåìèõ ïðàâîâèõ ³íñòèòóò³â ó ðåãóëþâàíí³ ñóñï³ëüíèõ â³äíîñèí, à
òàêîæ ¿õ ðåàë³çàö³¿ â³äïîâ³äíî äî ì³æíàðîäíî-ïðàâîâèõ ñòàíäàðò³â. Çîêðåìà, öå
ñòîñóºòüñÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè (äàë³ –
ªÑÏË), à òàêîæ ï³äñòàâ òà ïîðÿäêó ¿¿ çàñòîñóâàííÿ ï³ä ÷àñ êðèì³íàëüíîãî ïðî-
âàäæåííÿ. Öå ïèòàííÿ º íàð³æíèì ó âèð³øåíí³ ïðîáëåìè ñï³ââ³äíîøåííÿ íàö³î-
íàëüíîãî, ó òîìó ÷èñë³ ³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî, òà ì³æíàðîäíîãî çàêîíî-
äàâñòâà, îñê³ëüêè â ñó÷àñíèõ óìîâàõ ñåðåä â÷åíèõ íå ³ñíóº îäíîçíà÷íîãî ï³äõîäó
ó âèçíà÷åíí³ öèõ ïðåöåäåíòíèõ ð³øåíü, ¿õ ïðàâîâî¿ ïðèðîäè òà îáîâ’ÿçêîâîñò³
âèêîíàííÿ ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè, ùî ñòâîðþº ïðîáëåìè ó ïðàâîçàñòîñîâí³é
ïðàêòèö³ îðãàí³â äîñóäîâîãî ñë³äñòâà.

Õàðàêòåðèñòèö³ òà çíà÷åííþ äæåðåë êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà, ó
òîìó ÷èñë³ é ð³øåíü ªÑÏË, ïðèñâÿ÷åí³ ðîáîòè áàãàòüîõ â³äîìèõ â³ò÷èçíÿíèõ
ïðàâîçíàâö³â, à ñàìå Î.Â. Áóòêåâè÷, Þ.Ì. Ãðîøåâîãî, Î.Ì. Äðîçäîâà, Î.Á. Çà-
ãóðñüêîãî, Ó.Ç. Êîðóö, Ä.Ï. Ïèñüìåííîãî, Ï.Ì. Ðàá³íîâè÷à, Î.Â. Óçóíîâî¿,
Â.Ï. Øèá³êî, Ì.ª. Øóìèëî òà ³í. Îäíàê êîìïëåêñíîãî ìîíîãðàô³÷íîãî äîñë³ä-
æåííÿ çàñòîñóâàííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ÿê äæåðåëà êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà
Óêðà¿íè ó â³ò÷èçíÿí³é þðèäè÷í³é ë³òåðàòóð³ íå ïðîâîäèëîñÿ. Íàÿâí³ íàóêîâ³
äîñë³äæåííÿ ïðèñâÿ÷åí³ ëèøå îêðåìèì ïðîáëåìíèì ïèòàííÿì àáî ìàþòü ãàëóçåâèé
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õàðàêòåð. Òîìó çàçíà÷åí³ ïèòàííÿ ïîòðåáóþòü ïîäàëüøîãî íàóêîâîãî äîñë³ä-
æåííÿ.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ íàïðÿì³â âïëèâó ïðåöåäåíòíèõ ð³øåíü ªâðî-
ïåéñüêîãî ñóäó íà ôîðìóâàííÿ òà ðîçâèòîê íàö³îíàëüíîãî êðèì³íàëüíîãî ïðîöå-
ñóàëüíîãî çàêîíîäàâñòâà ³ â³ò÷èçíÿíî¿ ïðàâîçàñòîñîâíî¿ ïðàêòèêè òà ïîøóê îïòè-
ìàëüíîãî ïðàâîâîãî ìåõàí³çìó çàñòîñóâàííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªâðîïåéñüêîãî
ñóäó ç ïðàâ ëþäèíè ó êðèì³íàëüíîìó ïðîâàäæåíí³ ÿê äæåðåëà êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà Óêðà¿íè.

Ïèòàííÿ þðèäè÷íîãî ìåõàí³çìó çàáåçïå÷åííÿ ðåàë³çàö³¿ ì³æíàðîäíèõ íîð-
ìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà ïðåöåäåíòíèõ ð³øåíü ªÑÏË, ó ïðàâîçàñòîñîâíó
ïðàêòèêó ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè, òîáòî ¿õ ³ìïëåìåíòàö³¿ ó íàö³îíàëüíå,
ó òîìó ÷èñë³ êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè, â ñó÷àñíèõ óìîâàõ
º íàéâàæëèâ³øèì ³ç ïðîáëåìíèõ òà àêòóàëüíèõ ïèòàíü, ÿêå ïîòðåáóº íàãàëüíîãî
íîðìàòèâíî-ïðàâîâîãî âèð³øåííÿ. Îñîáëèâî âàæëèâå çíà÷åííÿ öå ìàº íàñàìïåðåä
ó ñôåðàõ, ùî ñòîñóþòüñÿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â òà êðèì³íàëüíîãî
ïðîâàäæåííÿ íà ñòàä³¿ äîñóäîâîãî ñë³äñòâà, çîêðåìà ñë³ä÷èìè ï³äðîçä³ëàìè Íà-
ö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Ïðè öüîìó âàðòî çàóâàæèòè, ùî ó ÷. 5 ñò. 9 Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñó Óêðà¿íè (äàë³ – ÊÏÊ) çàçíà÷àºòüñÿ ïðàâèëî, çã³äíî ç ÿêèì “êðèì³íàëüíå
ïðîöåñóàëüíå çàêîíîäàâñòâî çàñòîñîâóºòüñÿ ç óðàõóâàííÿì ïðàêòèêè ªâðîïåéñüêîãî
ñóäó ç ïðàâ ëþäèíè” [1], àëå ä³ºâîãî ìåõàí³çìó òàêîãî çàñòîñóâàííÿ ö³º¿ ïðàêòèêè
ó êðèì³íàëüíîìó ïðîâàäæåíí³, ÿê ³ îäíîçíà÷íîãî çàêîíîäàâ÷îãî òëóìà÷åííÿ
ïîíÿòòÿ “óðàõóâàííÿ”, çàêîíîäàâåöü ó ÊÏÊ íå íàäàâ, ùî íàðàç³ âèêëèêàº ïðîáëåìè
³ ñêëàäíîù³ ÿê ó ïðàêòè÷í³é ä³ÿëüíîñò³ ñë³ä÷èõ îðãàí³â, òàê ³ â òåîðåòè÷íîìó àñ-
ïåêò³ ñåðåä ôàõ³âö³â ó ãàëóç³ êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà. Îêð³ì öüîãî,
ôîðìóëþâàííÿ çàêîíîäàâöåì ó ï. 5 ñò. 9 ÊÏÊ ó ö³é íîðì³ ïîíÿòü “çàñòîñóâàííÿ”
÷åðåç “óðàõóâàííÿ”, íà íàøó äóìêó, ÿê ³ç ãíîñåîëîã³÷íîãî ïîãëÿäó, òàê ³ çàêîíîäàâ÷î¿
òåõí³êè, º íå çîâñ³ì âäàëèì ³ ï³äëÿãàº óòî÷íåííþ. Ïðè öüîìó íåîáõ³äíî âðàõîâóâàòè,
ùî ïîëîæåííÿ ö³º¿ íîðìè ìàþòü ñâî¿ îñîáëèâîñò³ ùîäî ñòàä³¿ ñóäîâîãî ðîçãëÿäó
³ ùîäî ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ.

Ñåðåä ó÷åíèõ íåìà îäíîçíà÷íîãî ï³äõîäó ó âèçíà÷åíí³ ïðåöåäåíòíèõ ð³øåíü
ªÑÏË, ¿õ ïðàâîâî¿ ïðèðîäè òà îáîâ’ÿçêîâîñò³ âèêîíàííÿ ó ïðàâîâ³é ñèñòåì³ Óê-
ðà¿íè. Íåçâàæàþ÷è íà ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî âèêîíàííÿ ð³øåíü òà
çàñòîñóâàííÿ ïðàêòèêè ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” â³ä 23.02.2006 ¹ 3477-
IV [2], ÿêèé óïîâíîâàæóº çàñòîñîâóâàòè ïðè ðîçãëÿä³ ñïðàâ Êîíâåíö³þ ïðî çàõèñò
ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä 1950 ð. [3]  (äàë³ – Êîíâåíö³ÿ) ³ ïðîòîêîë³â
äî íå¿ òà ïðàêòèêó âêàçàíîãî Ñóäó ÿê äæåðåëî ïðàâà (ñò.ñò. 17, 19), ñåðåä â³ò-
÷èçíÿíèõ â÷åíèõ òà ïðàâîçíàâö³â íàðàç³ íå ³ñíóº îäíîñòàéíîñò³ òà óçãîäæåíî¿
ïîçèö³¿ ç öüîãî ïðîáëåìíîãî ïèòàííÿ ³ âîíî ïðîäîâæóº áóòè äèñêóñ³éíèì.

Çàçíà÷èìî, ùî â ñó÷àñíèõ óìîâàõ ó ÷èííîìó çàêîíîäàâñòâ³ äîñèòü â³ëüíî
òëóìà÷èòüñÿ ïîíÿòòÿ “äæåðåëî ïðàâà”. Òàê, ùå ñâîãî ÷àñó âèäàòíèé â³ò÷èçíÿíèé
òåîðåòèê ïðàâà Ï.Î. Íåäáàéëî ñïðàâåäëèâî çàçíà÷àâ, ùî “íîðìàòèâíèé àêò, ÿêèé
êîíêðåòèçóº çàêîí, íå º äæåðåëîì ïðàâà, îñê³ëüêè íå ñòâîðþº íîâî¿ ïðàâîâî¿
íîðìè” [4]. Òàêî¿ æ ïîçèö³¿ äîòðèìóâàâñÿ ³ òåîðåòèê êðèì³íàëüíîãî ïðîöåñó
Þ.Ì. Ãðîøåâèé [5]. Ðîçãëÿäàþ÷è þðèäè÷íó ïðèðîäó ïðåöåäåíòíèõ ð³øåíü ªÑÏË,
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íåîáõ³äíî ðîçóì³òè, ùî ªÑÏË íå äàº ðåêîìåíäàö³éíèõ ðîç’ÿñíåíü ç ïðèâîäó
ïðàâîçàñòîñóâàííÿ êðà¿íàì-ï³äïèñàíòàì Êîíâåíö³¿ 1950 ð., à òëóìà÷èòü ¿¿
ïîëîæåííÿ ó âçàºìîçâ’ÿçêó ç íîðìàìè âíóòð³øíüîãî çàêîíîäàâñòâà öèõ êðà¿í,
ÿê³ áóëè ïîðóøåí³ ïðè ïðîâåäåíí³ ïðîâàäæåííÿ ïî êîíêðåòíèõ ñïðàâàõ, íå
ñòâîðþþ÷è ïðè öüîìó íîâèõ íîðì ïðàâà (êóðñèâ àâòîðà). Ñõîæó ïîçèö³þ çàéìàº
³ Í.ª. Áëàæ³âñüêà, ÿêà ç öüîãî ïðèâîäó çàçíà÷èëà, ùî “ïðîáëåìà ³ìïëåìåíòàö³¿
ð³øåíü ªâðîïåéñüêîãî ñóäó â ïðàêòèêó ñóä³â çàëèøàºòüñÿ äèñêóñ³éíîþ… Çàÿâè
ïðî ð³øåííÿ ªâðîïåéñüêîãî ñóäó ÿê äæåðåëî ïðàâà áåç æîäíèõ çàñòåðåæåíü ³
óòî÷íåíü º íå äîñèòü àðãóìåíòîâàíèìè, õî÷à â³í º ³íòåðïðåòàòîðîì çì³ñòó ïðàâ ³
ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, çàêð³ïëåíèõ ó Êîíâåíö³¿, ³ îðãàíîì ïðàâîñóääÿ,
ùî âñòàíîâëþº ôàêòè ¿õ ïîðóøåííÿ äåðæàâàìè-â³äïîâ³äà÷àìè” [6].

Â³äçíà÷àþ÷è íåãîòîâí³ñòü ïðàâîâî¿ ñèñòåìè Óêðà¿íè ³ ¿¿ çàêîíîäàâñòâà äî
ñòàíäàðò³â Ðàäè ªâðîïè òà ªÑÏË ïðè âñòóï³ äî Ðàäè ªâðîïè, Î.Â. Áóòêåâè÷ ç
öüîãî ïðèâîäó ñïðàâåäëèâî çàóâàæèëà, ùî “îäíèì ³ç ïðîáëåìíèõ àñïåêò³â òóò º
âèêîíàííÿ ð³øåíü ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè íà íàö³îíàëüíîìó ð³âí³. ²
öå íåçâàæàþ÷è íà ³ñíóâàííÿ ñïåö³àëüíîãî Çàêîíó, êîòðèé ìàâ áè çí³ìàòè óñ³
ïèòàííÿ â ö³é ñôåð³. Ïðîòå ³ â÷åí³, ³ ïðàêòèêè çâåðòàþòü óâàãó, ùî çàçíà÷åíèé
Çàêîí (Çàêîí Óêðà¿íè “Ïðî âèêîíàííÿ ð³øåíü òà çàñòîñóâàííÿ ïðàêòèêè ªâ-
ðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè”) ï³ñëÿ éîãî ïðèéíÿòòÿ ïîðîäèâ ùå á³ëüøå ïðî-
áëåì òà íåóçãîäæåíîñòåé, íàñàìïåðåä, äëÿ íàö³îíàëüíî¿ ñóäîâî¿ ïðàêòèêè”  [7].

Ñë³ä çàóâàæèòè, ùî ïðàêòè÷íî âñ³ çàäåêëàðîâàí³ Êîíâåíö³ºþ 1950 ðîêó
ïðàâà, ñâîáîäè ³ çàêîíí³ ³íòåðåñè ãðîìàäÿí, ó òîìó ÷èñë³ é ó÷àñíèê³â êðèì³íàëüíîãî
ïðîâàäæåííÿ, âæå ³ìïëåìåíòîâàí³ â Êîíñòèòóö³þ Óêðà¿íè [8] ó Ðîçä³ë³ II “Ïðàâà,
ñâîáîäè òà îáîâ’ÿçêè ëþäèíè ³ ãðîìàäÿíèíà” (ñòàòò³ 21-68) ÿê íîðìè, êîòð³ ãà-
ðàíòóþòü ó÷àñíèêàì êðèì³íàëüíîãî ïðîâàäæåííÿ çàõèñò ïðàâ, ñâîáîä òà çàêîííèõ
³íòåðåñ³â, Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè 2012 ð. íà ð³âí³ çàñàä
êðèì³íàëüíîãî ïðîâàäæåííÿ (ñò. 7–29 ÊÏÊ) òà ³íø³ çàêîíè Óêðà¿íè. Ñàìå ÷åðåç
öåé îïîñåðåäêîâàíèé ïðàâîâèé ìåõàí³çì ñë³ä÷³ ìîæóòü ³ çàñòîñîâóþòü ïîëîæåííÿ
íàçâàíî¿ Êîíâåíö³¿ ÿê ì³æíàðîäí³ ïðàâîâ³ ñòàíäàðòè ó ö³é ñôåð³. Àëå öå íå
ñòîñóºòüñÿ ïðåöåäåíòíèõ ð³øåíü ªÑÏË.

ßê ñïðàâåäëèâî çàóâàæèëà Ó.Ç. Êîðóö: “Çâàæàþ÷è íà ³íòåãðàö³éí³ ïðîöåñè
òà íàì³ðè Óêðà¿íè äîëó÷èòèñÿ äî ºâðîïåéñüêîãî ïðàâîâîãî ïðîñòîðó, íàáóâàº
àêòóàëüíîñò³ ïèòàííÿ óçãîäæåííÿ íàö³îíàëüíîãî çàêîíîäàâñòâà ç íîðìàìè Êîíâåíö³¿
1950 ð. òà ïðàêòèêîþ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè òà âïðîâàäæåííÿ ¿õ ó
â³ò÷èçíÿíó ñóäîâó ïðàêòèêó… Íåçâàæàþ÷è íà òå, ùî ïðàâà òà ñâîáîäè ëþäèíè ³
ãðîìàäÿíèíà çà ñò. 3 Êîíñòèòóö³¿ Óêðà¿íè íàáóëè ñòàòóñó íàéâèùî¿ ñîö³àëüíî¿
ö³ííîñò³, íà ñüîãîäí³ âîíè ïîòðåáóþòü íå ëèøå ïîë³òè÷íî¿ äåêëàðàö³¿, à é âïðî-
âàäæåííÿ þðèäè÷íîãî ìåõàí³çìó çàáåçïå÷åííÿ ¿õíüî¿ ðåàë³çàö³¿ òà ãàðàíòóâàííÿ”
[9]. Ïðî â³äñóòí³ñòü ä³ºâîãî ïðàâîâîãî ìåõàí³çìó çàñòîñóâàííÿ ïðàêòèêè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ïðè çä³éñíåíí³ ñóäî÷èíñòâà â Óêðà¿í³ çàçíà÷àº ³
Ä.Ñ. Òåðëåöüêèé [10].

ßê áà÷èìî, ñåðåä â³ò÷èçíÿíèõ â÷åíèõ òà ïðàâîçíàâö³â íàðàç³ íå ³ñíóº
îäíîñòàéíîñò³ òà óçãîäæåíî¿ ïîçèö³¿ ç öüîãî ïðîáëåìíîãî ïèòàííÿ ³ âîíî ïðîäîâæóº
áóòè äèñêóñ³éíèì. Íàðàç³ íàóêîâà ë³òåðàòóðà íå ì³ñòèòü ºäèíîãî âèçíà÷åííÿ
ñóäîâîãî ïðåöåäåíòó òà ñóäîâî¿ ïðàêòèêè. Ïîçèö³¿ â÷åíèõ ðîçä³ëèëèñÿ. ×àñòèíà
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â÷åíèõ, äî ÿêèõ â³äíîñÿòüñÿ Á.Â. Ìàëèøåâ, Ì.². Ìåëüíèê Ñ.Â. Øåâ÷óê Ë.À. Ëóöü,
Â.Ã. Óâàðîâ òà ³í., âèçíàþòü ñóäîâó ïðàêòèêó é ñóäîâèé ïðåöåäåíò ÿê äæåðåëî
ïðàâà, íà äóìêó ³íøèõ ó÷åíèõ, à ñàìå Þ.Þ. Ïîïîâà, Ë.Ì. Í³êîëåíêî, Í.Ì. Ïàð-
õîìåíêî, Í.ª. Áëàæ³âñüêî¿, ñóäîâèé ïðåöåäåíò äæåðåëîì ïðàâà âèçíàâàòè íå
ìîæíà. Íà íàøó äóìêó, òàêà íåóçãîäæåí³ñòü ñòîñîâíî çíà÷åííÿ ïðåöåäåíòíî¿
ïðàêòèêè ªÑÏË ìàº áóòè óñóíåíà øëÿõîì â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî
êîðåãóâàííÿ òà óòî÷íåííÿ, à òàêîæ çàêîíîäàâ÷îãî ïåðåãëÿäó ³ óòî÷íåííÿ âèçíà÷åííÿ
ì³ñöÿ ñóäîâîãî ïðåöåäåíòó ó ïðàâîâ³é ñèñòåì³ Óêðà¿íè ó Êîíñòèòóö³¿ Óêðà¿íè òà
ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè ç ïèòàíü éîãî ïðàêòè÷íîãî çàñòîñóâàííÿ.

Ïðîáëåìàìè çàñòîñóâàííÿ ïðàêòèêè ïðåöåäåíòíèõ ð³øåíü ªÑÏË ó êðèì³-
íàëüíîìó ïðîâàäæåíí³ Óêðà¿íè, îêð³ì â³äñóòíîñò³ ïðàâîâîãî ìåõàí³çìó ¿õ ïðÿìîãî
çàñòîñóâàííÿ, òàêîæ º: íåäîñòàòíÿ îá³çíàí³ñòü ñë³ä÷èõ ó ¿õ ðîçóì³íí³ òà çàñòîñóâàíí³,
òîáòî ìîâíå ïèòàííÿ, îñê³ëüêè â³äïîâ³äíî äî ñò. 59 Êîíâåíö³¿ âîíè ïðèéìàþòüñÿ
îô³ö³éíèìè àíãë³éñüêîþ ³ ôðàíöóçüêîþ ìîâàìè, òîìó äëÿ òîãî, ùîá ïîâíîö³ííî
¿õ çàñòîñîâóâàòè ïðàâîçàñòîñîâíèêàì â Óêðà¿í³ íåîáõ³äíå äîñêîíàëå âîëîä³ííÿ
âêàçàíèìè ³íîçåìíèìè ìîâàìè, ùî íà ïðàêòèö³ º ìàëîéìîâ³ðíèì; âèñîêèé ð³âåíü
íàâàíòàæåííÿ íà ñë³ä÷èõ ó ðåçóëüòàò³ ÷îãî âîíè ïîçáàâëåí³ ðåàëüíèõ ìîæëèâîñòåé
äëÿ âèâ÷åííÿ òà çàñòîñóâàííÿ ö³º¿ ïðàêòèêè ó ñâî¿é ïðàêòè÷í³é ä³ÿëüíîñò³ òîùî.

Çà ðåçóëüòàòàìè âèâ÷åííÿ ìîíîãðàô³÷íèõ, ïåð³îäè÷íèõ òà ³íøèõ á³áë³îãðà-
ô³÷íèõ äæåðåë, à òàêîæ íàóêîâî¿ äèñêóñ³¿ ç óêàçàíîãî ïðîáëåìíîãî ïèòàííÿ â
ñó÷àñíèõ óìîâàõ, íà äóìêó Þ.Þ. Ïîïîâà, íàðàç³ ìîæëèâî ãîâîðèòè ïðî ³ñíóâàííÿ
ùîíàéìåíøå òðüîõ îñíîâíèõ âèä³â ñóäîâèõ ïðåöåäåíò³â, õàðàêòåðíèõ äëÿ ð³çíèõ
ñâ³òîâèõ ïðàâîâèõ ñèñòåì, ó ïðàâîâîìó ïîë³ ÿêèõ ªÑÏË ïðèéìàº ñâî¿ ð³øåííÿ
³ îñîáëèâîñò³ ÿêèõ ìàº ïðè öüîìó âðàõîâóâàòè.

Öå àíãëîñàêñîíñüêèé ïðåöåäåíò, ïðèòàìàííèé êðà¿íàì çàãàëüíîãî ïðàâà, äå
ä³º äîêòðèíà “stare decisis”, ùî îçíà÷àº “ñë³äóâàííÿ âèð³øåíîìó ðàí³øå”, òîáòî
ìîæå áóòè ñòâîðåíèé îäíèì ñóäîâèì ð³øåííÿì; ðîìàíî-ãåðìàíñüêèé, ïðèòàìàííèé
êðà¿íàì êîíòèíåíòàëüíîãî ïðàâà, äî ÿêèõ â³äíîñèòüñÿ ³ Óêðà¿íà, ï³ä ÿêèì ðîçó-
ì³ºòüñÿ ³íñòèòóò óñòàëåíî¿ ñóäîâî¿ ïðàêòèêè (jurisprudence constante), òîáòî ñòâî-
ðþºòüñÿ çàâäÿêè ïîÿâ³ ìíîæèííîñò³ ñóäîâèõ ð³øåíü, ³ ïåðåêîíëèâèé ïðåöåäåíò
(persuasive precedent), ÿêèé º ñï³ëüíèì äëÿ îáîõ ïðàâîâèõ ñ³ìåé. Öå îêðåì³
ñóäîâ³ ð³øåííÿ, ÿê³ ñàì³ ïî ñîá³ íå ñòâîðþþòü ïðåöåäåíòó àí³ â àíãëîñàêñîíñüêîìó,
àí³ â êîíòèíåíòàëüíîìó çíà÷åíí³, òèì íå ìåíøå ç îãëÿäó íà àâòîðèòåòí³ñòü ñóäó,
ùî ¿õ ïðèéíÿâ, ³ñòîòíî âïëèâàþòü íà ïðàêòèêó ³íøèõ ñóä³â, õî÷à ³ íå º îáîâ’ÿçêîâèìè
äëÿ íèõ. Íàçâàí³ âèäè ïðåöåäåíò³â Þ.Þ. Ïîïîâ äîêëàäíî îïèñàâ ó ñâî¿õ ïðàöÿõ,
äåòàëüíî âèçíà÷èâøè ¿õ ïðèðîäó ³ îñîáëèâîñò³ ïðàêòè÷íîãî çàñòîñóâàííÿ.

Ùî æ äî îáîâ’ÿçêîâîñò³ ïðåöåäåíòíèõ ð³øåíü ªÑÏË ñòîñîâíî óêðà¿íñüêîãî
ñóäî÷èíñòâà, òî ç óêàçàíîãî ïðèâîäó Þ.Þ. Ïîïîâ çàçíà÷àº, ùî “ç îãëÿäó íà çà-
çíà÷åíå, òèì á³ëüøå íå ìîæóòü áóòè ð³øåííÿ ªÑÏË îáîâ’ÿçêîâèìè äëÿ ñóä³â
êðà¿í êîíòèíåíòàëüíîãî ïðàâà, áî êîíòèíåíòàëüíå ïðàâî â³äíîñèòüñÿ äî çàãàëüíî-
îáîâ’ÿçêîâîãî ïðåöåäåíòó ÿê äî ÷óæîãî, â³äêèäàº éîãî. Ïðè öüîìó ïðåöåäåíòíó
ïðàêòèêó ªÑÏË, õî÷à á ³ áàãàòîðàçîâî ï³äòâåðäæåíó, âàæêî â³äíåñòè ³ äî óñòàëåíî¿
ñóäîâî¿ ïðàêòèêè çà äîêòðèíîþ êîíòèíåíòàëüíîãî ïðåöåäåíòó jurisprudence con-
stante, îñê³ëüêè ïðàêòèêà ªÑÏË çà òâåðäæåííÿì Þ.Þ. Ïîïîâà íå º ïðàêòèêîþ
ñóä³â íàö³îíàëüíî¿ ñóäîâî¿ ñèñòåìè” [11].
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Ìè ïîâí³ñòþ ïîä³ëÿºìî òàêó ïîçèö³þ, îñê³ëüêè â íàçâàí³é Êîíâåíö³¿ â³äñóòí³
áóäü-ÿê³ âêàç³âêè íà ìåõàí³çì çàáåçïå÷åííÿ îáîâ’ÿçêîâîñò³ ð³øåíü ªÑÏË, ³ öå º
ïðåðîãàòèâîþ ñàìèõ äåðæàâ-ï³äïèñàíò³â. Îòæå, ïðèïèñè Êîíâåíö³¿ ïîòðåáóþòü
çîâí³øíüîãî çàáåçïå÷åííÿ ùîäî ¿¿ ðåàë³çàö³¿ ç áîêó öèõ äåðæàâ, ùî âæå ñàìî ïî
ñîá³ ñòâîðþº ïåðåäóìîâè êîíôë³êòó ç âíóòð³øí³ì çàêîíîäàâñòâîì íàçâàíèõ
ñóá’ºêò³â ó ïðîöåñ³ ¿õ ³íòåãðàö³¿ ó ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü.

ßê áà÷èìî, íà äóìêó îêðåìèõ ó÷åíèõ, íå âñ³ ð³øåííÿ ªÑÏË ìàþòü çàãàëü-
íîîáîâ’ÿçêîâèé õàðàêòåð äëÿ çàñòîñóâàííÿ â Óêðà¿í³, ³ ïîçèö³¿ ç öüîãî ïðîáëåìíîãî
ïèòàííÿ â³ò÷èçíÿíèõ â÷åíèõ ³ ïðàâîçíàâö³â ñóòòºâî ð³çíÿòüñÿ, à æâàâ³ äèñêóñ³¿ íà
ñòîð³íêàõ ïåð³îäè÷íèõ òà ìîíîãðàô³÷íèõ âèäàíü ïðîäîâæóþòüñÿ.

Âàðòî ïðè öüîìó çàóâàæèòè, ùî, ï³äòðèìóþ÷è â îñíîâíîìó ³ìïëåìåíòàö³þ
ì³æíàðîäíî-ïðàâîâèõ íîðì ó â³ò÷èçíÿíå êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî,
ó òîìó ÷èñë³ ³ ìîæëèâîñò³ çàñòîñóâàííÿ ñë³ä÷èìè ï³äðîçä³ëàìè Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè ð³øåíü ªÑÏË, öåé ïðîöåñ ïîâèíåí â³äáóâàòèñÿ äîñèòü îáåðåæíî
³ çâàæåíî, îñê³ëüêè òàê³ íîðìè ìàþòü ïðåöåäåíòíèé õàðàêòåð, âëàñòèâèé ³íøèì
ïðàâîâèì ñâ³òîâèì ñèñòåìàì ³ íå âëàñòèâèé êîíòèíåíòàëüí³é ïðàâîâ³é ñèñòåì³, äî
ÿêî¿ íàëåæèòü Óêðà¿íà. Äî òîãî æ, ÿê áà÷èìî, â Óêðà¿í³ íàðàç³ â³äñóòí³é ä³ºâèé
ïðàâîâèé ìåõàí³çì ïðÿìîãî ³ áåçïîñåðåäíüîãî çàñòîñóâàííÿ ïðåöåäåíòíèõ ð³øåíü
ªÑÏË ³ éîãî ïðàêòèêè â êðèì³íàëüíîìó ñóäî÷èíñòâ³ âçàãàë³ ³ êðèì³íàëüíîìó
ïðîâàäæåíí³ çîêðåìà. Äî íàïðàöþâàííÿ òàêîãî ìåõàí³çìó öÿ ïðîáëåìà çàëèøàºòüñÿ
äèñêóñ³éíîþ.

Ï³äñóìîâóþ÷è âèêëàäåíå, ñë³ä çàóâàæèòè, ùî âèíèêàº òàêîæ ïðîáëåìíå
ïèòàííÿ ùîäî îáîâ’ÿçêîâîñò³ òà íåîáõ³äíîñò³ ïðîâåäåííÿ äîäàòêîâîãî (åôåêòèâíîãî
ç ïîçèö³é ªÑÏË) ðîçñë³äóâàííÿ ç óñóíåííÿ êîíñòàòîâàíèõ íèì ó éîãî Ð³øåííÿõ
ïîðóøåíü íîðì Êîíâåíö³¿ ó ïðîöåñ³ êîíêðåòíîãî êðèì³íàëüíîãî ïðîâàäæåííÿ çà
çàÿâàìè éîãî áåçïîñåðåäí³õ ó÷àñíèê³â. ×è ìàº âçàãàë³ ïðîâîäèòèñÿ íîâå ðîçñë³-
äóâàííÿ ç óðàõóâàííÿì íåäîë³ê³â, âñòàíîâëåíèõ ªÑÏË ³ç çàêîíîäàâ÷èì çàáåç-
ïå÷åííÿì ¿õ ïðîöåñóàëüíîãî âèïðàâëåííÿ? ×è º òàê³ ïðåöåäåíòí³ Ð³øåííÿ ªÑÏË
ïðàâîâîþ (ïðîöåñóàëüíîþ) ï³äñòàâîþ äëÿ ïðîâåäåííÿ â³äïîâ³äíîãî êîìïëåêñó
ñë³ä÷èõ ä³é ³ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â ïðè òîìó, ùî ïîðÿäîê êðèì³íàëüíîãî
ïðîâàäæåííÿ íà òåðèòîð³¿ Óêðà¿íè âèçíà÷àºòüñÿ ëèøå êðèì³íàëüíèì ïðîöåñóàëü-
íèì çàêîíîäàâñòâîì Óêðà¿íè (÷. 1 ñò. 1 ÊÏÊ)?

Ðîçãëÿíóòèé íàìè ïðàâîâèé ìåõàí³çì îïîñåðåäêîâàíî¿ ³ìïëåìåíòàö³¿ íîðì
ïðåöåäåíòíîãî ïðàâà, çîêðåìà ðåàë³çàö³¿ ïîëîæåíü íàçâàíî¿ Êîíâåíö³¿ ³ ð³øåíü
ªÑÏË (ÿêèé ³ ñòâîðåíèé äëÿ ¿õ óïðîâàäæåííÿ â ïðàêòè÷íó ä³ÿëüí³ñòü äåðæàâ-
ï³äïèñàíò³â Êîíâåíö³¿) ó êðèì³íàëüíå ïðîâàäæåííÿ Óêðà¿íè, íà ð³âí³ íîðì Êîí-
ñòèòóö³¿ òà çàñàä êðèì³íàëüíîãî ïðîöåñó Óêðà¿íè (ñò. 7 ÊÏÊ), ââàæàºìî íà ñüî-
ãîäí³ ºäèíèì çàêîíîäàâ÷î çàêð³ïëåíèì, îñê³ëüêè ³íøîãî þðèäè÷íîãî ìåõàí³çìó
³ìïëåìåíòàö³¿ öèõ ð³øåíü ó êðèì³íàëüíå ïðîâàäæåííÿ Óêðà¿íè, îêð³ì ìîæëèâîñò³
âíåñåííÿ â³äïîâ³äíèõ çàêîíîäàâ÷èõ çì³í ó ÷èííå êðèì³íàëüíå ïðîöåñóàëüíå çàêî-
íîäàâñòâî, íàðàç³ ïðàêòè÷íî íå ³ñíóº. Íà ïðåâåëèêèé æàëü, òàê³ çàêîíîäàâ÷³ çì³-
íè â³äáóâàþòüñÿ äóæå ïîâ³ëüíî ³ çäåá³ëüøîãî íå âèõîäÿòü çà ìåæ³ â³äïîâ³äíèõ
çàêîíîïðîåêò³â.

Òàê, ïåâíó â³äïîâ³äü íà ö³ ïðîáëåìí³ çàïèòàííÿ íàäàº Ïëàí çàõîä³â ùîäî
ðåàë³çàö³¿ Íàö³îíàëüíî¿ ñòðàòåã³¿ ó ñôåð³ ïðàâ ëþäèíè äî 2020 ð. (äàë³ – Ïëàí),
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çàòâåðäæåíèé Ðîçïîðÿäæåííÿì ÊÌÓ â³ä 23 ëèñòîïàäà 2015 ð. ¹ 1393-ð. {²ç
çì³íàìè, âíåñåíèìè çã³äíî ç Ïîñòàíîâîþ ÊÌÓ â³ä 1.05.2017 ¹ 322} [12], ó ÿêîìó
ó ð. 6 ï. 4 ç ìåòîþ ñòâîðåííÿ åôåêòèâíî¿ ñèñòåìè ïðîòèä³¿ êàòóâàííÿì, æîðñòîêîìó,
íåëþäñüêîìó àáî òàêîìó, ùî ïðèíèæóº ã³äí³ñòü, ïîâîäæåííþ ÷è ïîêàðàííþ;
ñòâîðåííÿ óìîâ äëÿ çàïîá³ãàííÿ âèïàäêàì íåíàëåæíîãî ïîâîäæåííÿ; óòâåðäæåííÿ
ó ñóñï³ëüñòâ³ íåòåðïèìîñò³ äî áóäü-ÿêèõ ïðîÿâ³â íåíàëåæíîãî ïîâîäæåííÿ,
ïåðåäáà÷àëîñÿ ðîçðîáëåííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî
ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè ùîäî ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ òà
âíåñåííÿ â³äîìîñòåé äî ªäèíîãî ðåºñòðó äîñóäîâèõ ðîçñë³äóâàíü íà ï³äñòàâ³
ð³øåííÿ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè, ó ÿêîìó êîíñòàòîâàíî ïîðóøåííÿ
ïðîöåñóàëüíèõ àñïåêò³â ñòàòåé 2 ÷è 3 ªâðîïåéñüêî¿ êîíâåíö³¿ ïðî çàõèñò ïðàâ
ëþäèíè ³ îñíîâîïîëîæíèõ ñâîáîä ó çâ’ÿçêó ç ïðîâåäåííÿì íååôåêòèâíîãî ðîçñë³-
äóâàííÿ âèïàäê³â ñìåðò³ ÷è êàòóâàííÿ àáî íåëþäñüêîãî ÷è òàêîãî, ùî ïðèíèæóº
ã³äí³ñòü, ïîâîäæåííÿ àáî ïîêàðàííÿ (â³äïîâ³äíèé çàêîíîïðîåêò âíåñåíî íà ðîçãëÿä
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ó II êâàðòàë³ 2016 ð. Ì³í’þñòîì Óêðà¿íè). Ç ìåòîþ
ïîñèëåííÿ ãàðàíò³¿ â³äøêîäóâàííÿ øêîäè çà íåçàêîííå çàòðèìàííÿ, àðåøò, òðèìàí-
íÿ ï³ä âàðòîþ, çîêðåìà ó ðàç³ êîíñòàòàö³¿ â³äïîâ³äíîãî ïîðóøåííÿ ªâðîïåéñüêèì
ñóäîì ç ïðàâ ëþäèíè íàçâàíèì Ïëàíîì (ï. 4 ð. 14) ïåðåäáà÷àëîñÿ òàêîæ ðîçðîá-
ëåííÿ çàêîíîïðîåêòó ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè “Ïðî ïîðÿäîê â³äøêî-
äóâàííÿ øêîäè, çàâäàíî¿ ãðîìàäÿíèíîâ³ íåçàêîííèìè ä³ÿìè îðãàí³â ä³çíàííÿ,
ïîïåðåäíüîãî ñë³äñòâà, ïðîêóðàòóðè ³ ñóäó” (â³äïîâ³äíèé çàêîíîïðîºêò áóëî âíåñåíî
íà ðîçãëÿä Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ùå ó I êâàðòàë³ 2017 ð. Ì³í’þñòîì òà
Ì³íô³íîì Óêðà¿íè).

Çàçíà÷åí³ çàêîíîäàâ÷³ ³í³ö³àòèâè ñâ³ä÷àòü, ùî íàçâàí³ ïðîáëåìí³ ïèòàííÿ
çàëèøàþòüñÿ ³ íàäàë³, à ¿õ âèð³øåííÿ çíàõîäèòüñÿ íàðàç³ ëèøå íà ñòàä³¿ çàêîíî-
ïðîºêòíî¿ ä³ÿëüíîñò³, ÿê, íàïðèêëàä, íå ïðèéíÿò³ Âåðõîâíîþ Ðàäîþ ïðîºêòè Çà-
êîí³â Óêðà¿íè â³ä 05.09.2018 ¹ 9044 “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ
àêò³â Óêðà¿íè ùîäî âäîñêîíàëåííÿ ïîðÿäêó â³äøêîäóâàííÿ øêîäè, çàâäàíî¿ ãðî-
ìàäÿíèíîâ³ ïðàâîîõîðîííèìè îðãàíàìè àáî ñóäîì â³äïîâ³äíî äî ïðàêòèêè ªâðî-
ïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” (ÊÌÓ); â³ä 28.12.2018 ¹ 9455 “Ïðî âíåñåííÿ
çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî çàáåçïå÷åííÿ ïðàâà çàñóäæåíèõ
íà çâåðíåííÿ äî ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè” (ÊÌÓ); â³ä 07.09.2017
¹ 7089 “Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè
ùîäî ïðèâåäåííÿ ïîðÿäêó çàñòîñóâàííÿ çàïîá³æíèõ çàõîä³â ó â³äïîâ³äí³ñòü ç
ïðàêòèêîþ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè”, ðîçðîáëåíèé Ì³í³ñòåðñòâîì þñ-
òèö³¿ íà âèêîíàííÿ ï³äïóíêòó 3 òà ï³äïóíêòó 5 ïóíêòó 14 âêàçàíîãî Ïëàíó çàõîä³â
³ âíåñåíèé íà ðîçãëÿä Âåðõîâíî¿ Ðàäè Óêðà¿íè Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè
òîùî.

Îòæå, ªÑÏË íå äàº ðåêîìåíäàö³éíèõ ðîç’ÿñíåíü ç ïðèâîäó ïðàâîçàñòîñóâàííÿ
êðà¿íàì-ï³äïèñàíòàì Êîíâåíö³¿ 1950 ð., à òëóìà÷èòü ¿¿ ïîëîæåííÿ ó âçàºìîçâ’ÿçêó
ç íîðìàìè âíóòð³øíüîãî çàêîíîäàâñòâà öèõ êðà¿í, ÿê³ áóëè ïîðóøåí³ ïðè ïðîâåäåíí³
ïðîâàäæåííÿ ïî êîíêðåòíèõ ñïðàâàõ, íå ñòâîðþþ÷è ïðè öüîìó íîâèõ íîðì ïðàâà,
òîìó ð³øåííÿ ªÑÏË íå ìîæíà ââàæàòè äæåðåëîì ïðàâà âçàãàë³ ³ êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà çîêðåìà. Øèðîêå ïðÿìå âèêîðèñòàííÿ ñóäîâèõ ïðåöåäåíò³â
ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ áåç âíåñåííÿ â³äïîâ³äíèõ çì³í ó êðèì³íàëüíå ïðîöå-
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ñóàëüíå çàêîíîäàâñòâî çäàòíå ïðèçâåñòè äî ï³äì³íè çàêîíîäàâöÿ ñóääåþ, ùî íå
â³äïîâ³äàº ïðèíöèïó ïîä³ëó âëàäè é ôàêòè÷íî ìîæå íåãàòèâíî âïëèíóòè íà ïðèíöèï
çàêîííîñò³ òà ïðàâîâî¿ âèçíà÷åíîñò³.

Îêð³ì öüîãî, â³äïîâ³äíî äî ï. 2 ñò. 445 ÊÏÊ âñòàíîâëåííÿ ì³æíàðîäíîþ
ñóäîâîþ óñòàíîâîþ (ªÑÏË), þðèñäèêö³ÿ ÿêî¿ âèçíàíà Óêðà¿íîþ, ïîðóøåííÿ
Óêðà¿íîþ ì³æíàðîäíèõ çîáîâ’ÿçàíü ïðè âèð³øåíí³ ñïðàâè ñóäîì, º ï³äñòàâîþ
äëÿ ïåðåãëÿäó ñóäîâèõ ð³øåíü, ùî íàáðàëè çàêîííî¿ ñèëè, Âåðõîâíèì Ñóäîì
Óêðà¿íè. Äëÿ ñòàä³¿ êðèì³íàëüíîãî ïðîâàäæåííÿ ÊÏÊ Óêðà¿íè òàêî¿ ï³äñòàâè íå
ïåðåäáà÷èâ, ùî º ñóòòºâîþ çàêîíîäàâ÷îþ ïðîãàëèíîþ. Çà öèõ îáñòàâèí ìè âèìóøåí³
êîíñòàòóâàòè, ùî ó ä³ÿëüíîñò³ ñë³ä÷èõ ï³äðîçä³ë³â ó ñó÷àñíèõ óìîâàõ ïðåöåäåíòíà
ïðàêòèêà ªÑÏË ïðàêòè÷íî íå çàñòîñîâóºòüñÿ, ÿêùî ìàòè íà óâàç³ ïðÿìå ³ áåç-
ïîñåðåäíº ïðàêòè÷íå çàñòîñóâàííÿ, à íå îïîñåðåäêîâàíå ÷åðåç âíóòð³øíº êðèì³-
íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè òà Êîíñòèòóö³þ Óêðà¿íè ÿê çàêîí
ïðÿìî¿ ä³¿. ²ìïëåìåíòàö³ÿ òàêî¿ ïðåöåäåíòíî¿ ïðàêòèêè ó ïðàêòè÷íó ä³ÿëüí³ñòü
ñë³ä÷èõ ï³äðîçä³ë³â ó ñó÷àñíèõ óìîâàõ ÷åðåç âíåñåííÿ â³äïîâ³äíèõ çì³í ó ÷èííå
êðèì³íàëüíå ïðîöåñóàëüíå çàêîíîäàâñòâî Óêðà¿íè îáìåæåíà íåäîñêîíàëîþ òà
íååôåêòèâíîþ çàêîíîïðîåêòíîþ òà çàêîíîòâîð÷îþ ä³ÿëüí³ñòþ â³ò÷èçíÿíîãî
çàêîíîäàâöÿ. Äëÿ âèïðàâëåííÿ öüîãî ñòàíîâèùà íåîáõ³äíî çàêîíîäàâ÷î âèîêðåìèòè
ïðàêòèêó âèêîíàííÿ ð³øåíü ªÑÏË ùîäî íåîáõ³äíîñò³ â³äïîâ³äíèõ çì³í äî êðèì³-
íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà, çîêðåìà ³ äëÿ ñòàä³¿ êðèì³íàëüíîãî ïðîâàä-
æåííÿ òà ïðàêòèêó âèêîíàííÿ éîãî ð³øåíü ïî âèïëàò³ ñïðàâåäëèâî¿ ìîðàëüíî¿
ñàòèñôàêö³¿ òà ìàòåð³àëüíî¿ êîìïåíñàö³¿, îñê³ëüêè âîíè â³äíîñÿòüñÿ äî þðèñäèêö³¿
ð³çíèõ îðãàí³â.

Ìè ïîä³ëÿºìî ïîçèö³þ Â.Ã. Óâàðîâà, ùî “íà ñüîãîäí³ ðîçâ’ÿçàííÿ ïðîáëåìè
³ìïëåìåíòàö³¿ ïîëîæåíü ì³æíàðîäíèõ ïðàâîâèõ àêò³â ó íàö³îíàëüíå çàêîíîäàâñòâî
Óêðà¿íè òà âèêîíàííÿ ð³øåíü ªâðîïåéñüêîãî Ñóäó ç ïðàâ ëþäèíè ïîòðåáóº çì³-
íè ïðàâîâîãî ìåõàí³çìó ôîðìóâàííÿ çàêîíîïðîåêò³â òà ¿õ ïðèéíÿòòÿ. Á³ëüøå
òîãî, âðàõîâóþ÷è ôàêòîð ìîæëèâîñò³ îáìåæåííÿ ïðàâ ³ ñâîáîä îñîáè ó ñôåð³
êðèì³íàëüíîãî ñóäî÷èíñòâà, ïèòàííÿ åôåêòèâíîãî çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ ïîòðåáóº íîâîãî êîíöåïòóàëüíîãî
îñìèñëåííÿ” [13].

Òàêà íåóçãîäæåí³ñòü ñòîñîâíî çíà÷åííÿ ïðåöåäåíòíî¿ ïðàêòèêè ªÑÏË â
Óêðà¿í³ ìàº áóòè óñóíåíà øëÿõîì â³äïîâ³äíîãî íîðìàòèâíî-ïðàâîâîãî êîðåãóâàííÿ
òà óòî÷íåííÿ, à òàêîæ çàêîíîäàâ÷îãî âèçíà÷åííÿ ì³ñöÿ ñóäîâîãî ïðåöåäåíòó ó
ïðàâîâ³é ñèñòåì³ Óêðà¿íè òà ó Êîíñòèòóö³¿ Óêðà¿íè.

Ï³äâîäÿ÷è ï³äñóìêè, ìîæåìî êîíñòàòóâàòè, ùî íàÿâí³ íàóêîâî-òåîðåòè÷í³
íàïðàöþâàííÿ â öüîìó íàïðÿì³ íå âè÷åðïóþòü òà íå âèð³øóþòü âêàçàíó ñêëàäíó
íàóêîâî-ïðàêòè÷íó ïðîáëåìó, à øâèäøå óòâîðþþòü ôóíäàìåíòàëüíó áàçó äëÿ
ïîäàëüøîãî êîíöåïòóàëüíîãî ¿¿ ïåðåîñìèñëåííÿ òà íàóêîâèõ ïîøóê³â ³ ïðîãíîç³â.
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PROBLEMS OF APPLYING THE CASE LAW OF THE EUROPEAN
COURT OF HUMAN RIGHTS IN THE PRACTICE OF INVESTIGATIVE

UNITS OF THE NATIONAL POLICE OF UKRAINE

The article is devoted to the theoretical and practical problems of applying the
case law of the European Court of Human Rights in the criminal investigation of
Ukrainian investigation units National Police of Ukraine, determining the place and
role of decisions of the European Court in the national legal system as a source of
criminal procedural law.

Study and analysis of the provisions of the Constitution of Ukraine, the new
Criminal Procedural Code of Ukraine and the current legislation on the activities of
pre-trial investigation units in Ukraine and the practice of their application during
pre-trial investigation of norms of international legal standards regarding the protection
of the rights, freedoms and legitimate interests of a person, the case law of the
European Court of Justice Human rights on these issues under the new criminal
procedure law of Ukraine testify, that the essential shortcoming of the system of
legislative provision of regulation of this activity of pre-trial investigation bodies is
that the provisions of the new CPC led to a radical change in the domestic criminal-
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law doctrine. The revision and improvement of the current legislation, and in particular
the important and determinative positions, such as the changes to the CPC and the
Criminal Code, should be based on a thoroughly elaborated scientific concept based
on real needs of existing practice and the development of public relations in the state.

It is precisely in the work of the bodies of the pre-trial investigation of the
National Police that the situation of the fight against crime and the real state of
protection of the rights, freedoms and legitimate interests of individuals and legal
persons from criminal and other illegal encroachments are most clearly reflected.
Therefore, the cardinal change in the criminal process in Ukraine in this part could
not be introduced without fundamental research, taking into account the achievements
of the leading domestic scientists in this field, as well as the introduction of the
relevant law conditions. The legalization of these requirements by the legislator in the
course of the work of the CPC in 2012 has led to a number of legislative mistakes,
including in matters of ensuring the rights, freedoms and legitimate interests of a
person in criminal proceedings. Despite the positive features of these and other
innovations, the practice of applying during the pre-trial investigation of the norms
of international legal standards regarding the rights, freedoms and legitimate interests
of a person, the practice of the European Court of Human Rights on these issues
under the new criminal procedure legislation of Ukraine testifies , that domestic
criminal procedural legislation needs to be improved on the implementation of criminal
proceedings in this area through the implementation of international legal standards.
In connection with this, there is an urgent need to develop appropriate mechanisms
for implementation, harmonization of normative legal acts, provisions of the new
CPC of Ukraine with international legal acts on this issue, which are sources of
criminal procedural legislation of Ukraine.

In this connection, it also appeared necessary to consider the problematic issues
of the application of these standards and the need to revise and improve certain norms
and provisions of the CPC of Ukraine, which regulate the grounds and procedure for
this activity, as well as the development of a mechanism for the application of pre-
trial investigations of the norms of international legal standards concerning ensuring
the rights, freedoms and legitimate interests of a person, the case law of the European
Court of Human Rights on these issues under the new criminal procedure law
Ukraine.
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