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Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ ùîäî íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³. Çä³éñíåíî ñòèñëèé àíàë³ç ïåðåäóìîâ ðîçâèòêó çà-
êîíîäàâñòâà, ùî ðåãóëþº çàçíà÷åíó ñôåðó ï³ñëÿ çäîáóòòÿ Óêðà¿íîþ íåçàëåæíîñò³.
Íàãîëîøåíî, ùî ñèñòåìà ïóáë³÷íèõ çàêóï³âåëü ïðîäîâæóº çàëèøàòèñÿ íååôåêòèâ-
íîþ, ùî çóìîâëþº íåîáõ³äí³ñòü ¿¿ ïîäàëüøîãî âäîñêîíàëåííÿ. Äîâåäåíî, ùî ðå-
ôîðìóâàííÿ ïóáë³÷íèõ çàêóï³âåëü ïðîäîâæóº òðèâàòè ³ ï³ñëÿ ïðèéíÿòòÿ Çàêîíó
Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”. Àêöåíòîâàíî, ùî íîðìàòèâíî-ïðàâîâå çàáåç-
ïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ â ö³ëîìó â³äïîâ³äàº ñòàíäàðòàì ªâðîïåéñü-
êîãî Ñï³âòîâàðèñòâà, îäíàê âîäíî÷àñ ÷èííå çàêîíîäàâñòâî ó ö³é ñôåð³ ùå º íåäî-
ñòàòíüî óçãîäæåíèì, à â îêðåìèõ ïîëîæåííÿõ ñóïåðå÷èòü çàêîíîäàâñòâó ªÑ.

Êëþ÷îâ³ ñëîâà: çàêóï³âë³, ïóáë³÷í³ çàêóï³âë³, òåíäåð, çàìîâëåííÿ, ïðàâîâå
çàáåçïå÷åííÿ, çàêîíîäàâñòâî.

Ó ñó÷àñíèõ óìîâàõ ðåôîðìóâàííÿ îñíîâíèõ äåðæàâíèõ ³íñòèòóö³é òà íàéá³ëüø
âàæëèâèõ ñôåð ñóñï³ëüíîãî æèòòÿ Óêðà¿íè îñîáëèâî¿ àêòóàëüíîñò³ íàáóâàþòü
ïèòàííÿ ùîäî ñòâîðåííÿ òà çàïðîâàäæåííÿ ä³ºâèõ ìåõàí³çì³â òà çàñîá³â ðàö³î-
íàëüíîãî âèêîðèñòàííÿ äåðæàâíèõ êîøò³â. Ç îãëÿäó íà öå, îäíå ç íàéâàæëèâ³øèõ
ì³ñöü ó ñèñòåì³ àäì³í³ñòðàòèâíî-ïðàâîâîãî ðåãóëþâàííÿ ó çàçíà÷åí³é ñôåð³ ïî-
ñ³äàþòü ïóáë³÷í³ çàêóï³âë³, çàâäÿêè ÿêèì º ðåàëüíà ìîæëèâ³ñòü âèð³øåííÿ ïðîáëåì
ùîäî ñîö³àëüíî-åêîíîì³÷íîãî ðîçâèòêó êðà¿íè, ñòâîðåííÿ òà âïðîâàäæåííÿ íîâèõ
òåõíîëîã³é ³ ðîçðîáîê, çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè òà îáîðîíè òîùî.

Íà ñüîãîäí³ ñôåðà ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ ïåðåáóâàº â ïðîöåñ³
ðåôîðìóâàííÿ, îñê³ëüêè ð³âåíü ¿¿ îðãàí³çàö³éíî-ïðàâîâîãî çàáåçïå÷åííÿ º íàáàãàòî
íèæ÷èì, í³æ ó êðà¿íàõ ç áàãàòîð³÷íèìè ðèíêîâèìè òðàäèö³ÿìè. Ó ñóêóïíîñò³
ïðîáëåì íàëàãîäæåííÿ åôåêòèâíîãî ìåõàí³çìó àäì³í³ñòðàòèâíî-ïðàâîâîãî
ðåãóëþâàííÿ ïóáë³÷íèõ çàêóï³âåëü âàæëèâèì âáà÷àºòüñÿ ïèòàííÿ ¿õ íîðìàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ.

Â îñòàíí³ ðîêè áàãàòî óâàãè ïðèä³ëÿºòüñÿ äîñë³äæåííþ ð³çíèõ àñïåêò³â
³íñòèòóòó ïóáë³÷íèõ (äåðæàâíèõ) çàêóï³âåëü. Çîêðåìà çàçíà÷åíà ïðîáëåìàòèêà
áóëà ïðåäìåòîì äîñë³äæåíü òàêèõ ó÷åíèõ, ÿê: À.Ì. Áðîâä³é, ².Â. Âëÿëüêî, Ê.Þ. Âî-
äîëàñêîâà, Í.Â. Ãîëîâêî, À.Ì. Äîâáåíêî, Ì.Þ. Äîâãàíü, Î.Â. ²íüøèíà, Ê.ª. Êðè-
ùåíêî, Â.Ì. Íîâàêîâåöü, Þ.Î. Îâðàìåöü, Ì.Â. Îñòàïþê, Þ.². Ïèâîâàð, Í.Ï. Ñå-
ë³âàíîâà, À.Î. Ñîøíèêîâ, Î.Ã. Òóð÷åíêî, Í.Þ. Öèáóëüíèê òîùî. Íåçâàæàþ÷è
íà ïåâí³ çäîáóòêè öèõ ó÷åíèõ, âàðòî êîíñòàòóâàòè, ùî ñèñòåìà ïóáë³÷íèõ çàêóï³âåëü
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ïðîäîâæóº çàëèøàòèñÿ íååôåêòèâíîþ, ùî çóìîâëþº íåîáõ³äí³ñòü ¿¿ ïîäàëüøîãî
âäîñêîíàëåííÿ. Ñë³ä íàãîëîñèòè, ùî ðåôîðìóâàííÿ ïóáë³÷íèõ çàêóï³âåëü ïðî-
äîâæóº òðèâàòè ³ ï³ñëÿ ïðèéíÿòòÿ Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”. Çà
òàêèõ óìîâ íîâîãî íàóêîâîãî îñìèñëåííÿ ïîòðåáóþòü øëÿõè ïîäàëüøîãî ðîçâèòêó
íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³. Âêàçàíå
ñâ³ä÷èòü ïðî àêòóàëüí³ñòü ö³º¿ ñòàòò³, ìåòîþ ÿêî¿ º àíàë³ç íîðìàòèâíî-ïðàâîâîãî
çàáåçïå÷åííÿ ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³.

Âàðòî ïîãîäèòèñÿ, ùî íàö³îíàëüíå çàêîíîäàâñòâî ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü
áóëî çàïî÷àòêîâàíî ³ íàáóëî ñó÷àñíîãî ðîçâèòêó ëèøå ï³ñëÿ çäîáóòòÿ óêðà¿íñüêî¿
íåçàëåæíîñò³. Äî öüîãî ÷àñó ïèòàííÿ ïóáë³÷íèõ (äåðæàâíèõ) çàìîâëåíü (çàêóï³âåëü)
ðåãóëþâàëèñÿ âèêëþ÷íî çàãàëüíîñîþçíèì çàêîíîäàâñòâîì, à ñàìå “Òèì÷àñîâèì
ïîëîæåííÿì ïðî ïîðÿäîê ôîðìóâàííÿ äåðæàâíèõ çàìîâëåíü” [1, ñ. 72].

Çãîäîì, ïî÷èíàþ÷è ç 1993 ð., íà ôîí³ çàãàëüíîäåðæàâíèõ åêîíîì³÷íèõ ïðî-
öåñ³â äåðæàâíå çàìîâëåííÿ ïî÷àëî òðàíñôîðìóâàòèñÿ ³ç àáñîëþòíîãî äåðæàâíîãî
ðåãóëÿòîðà âèðîáíèöòâà ïðîäóêö³¿ òà ïîñëóã ó çàñ³á çàáåçïå÷åííÿ ïîòðåá ó ìàòå-
ð³àëüíèõ ðåñóðñàõ, ïðîäóêö³¿, ðîáîòàõ ³ ïîñëóãàõ ñïîæèâà÷³â, ùî óòðèìóþòüñÿ çà
ðàõóíîê äåðæàâíîãî áþäæåòó. Íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ö³º¿ ñôåðè ó
òîé ÷àñ áàçóâàëîñÿ, íàñàìïåðåä, íà ùîð³÷íèõ óêàçàõ Ïðåçèäåíòà Óêðà¿íè äî
1996 ð. ïðî äåðæàâíèé êîíòðàêò ³ äåðæàâíå çàìîâëåííÿ, à òàêîæ ïîñòàíîâ³ Êàá³íåòó
Ì³í³ñòð³â Óêðà¿íè (äàë³ – ÊÌÓ) â³ä 21.10.1993 ¹ 871 “Ïðî çàòâåðäæåííÿ Ïîëî-
æåííÿ ïðî ïîðÿäîê îðãàí³çàö³¿ òà ïðîâåäåííÿ ì³æíàðîäíèõ òîðã³â (òåíäåð³â) â
Óêðà¿í³”, ùî äàëî ïî÷àòîê ïðîâåäåííþ ì³æíàðîäíèõ òîðã³â ³ âïîðÿäêîâóâàëî
çä³éñíåííÿ íà êîíêóðñíèõ çàñàäàõ çàêóï³âåëü òîâàð³â (ðîá³ò, ïîñëóã) âèíÿòêîâî
³íîçåìíîãî ïîõîäæåííÿ äëÿ çàäîâîëåííÿ äåðæàâíèõ ïîòðåá Óêðà¿íè [2, ñ. 52].

Ïåðøèì çàêîíîäàâ÷èì àêòîì íåçàëåæíî¿ Óêðà¿íè ó äîñë³äæóâàí³é ñôåð³
ñòàâ Çàêîí Óêðà¿íè “Ïðî ïîñòàâêè ïðîäóêö³¿ äëÿ äåðæàâíèõ ïîòðåá” (çãîäîì
ïåðåéìåíîâàíèé ó “Ïðî äåðæàâíå çàìîâëåííÿ äëÿ çàäîâîëåííÿ ïð³îðèòåòíèõ
äåðæàâíèõ ïîòðåá”) â³ä 22.12.1995 ¹ 493/95–ÂÐ, çàâäÿêè ÿêîìó âïåðøå íà
çàêîíîäàâ÷îìó ð³âí³ çàïî÷àòêîâàíî â³äá³ð âèêîíàâö³â äåðæàâíîãî çàìîâëåííÿ íà
êîíêóðåíòíèõ çàñàäàõ òà âñòàíîâëåíî çàãàëüí³ ïðàâîâ³ òà åêîíîì³÷í³  çàñàäè ôîð-
ìóâàííÿ, ðîçì³ùåííÿ ³ âèêîíàííÿ íà äîãîâ³ðí³é (êîíòðàêòí³é) îñíîâ³ çàìîâëåíü
äåðæàâè íà ïîñòàâêó (çàêóï³âëþ) òîâàð³â, âèêîíàííÿ ðîá³ò, íàäàííÿ ïîñëóã äëÿ
çàäîâîëåííÿ ïð³îðèòåòíèõ äåðæàâíèõ ïîòðåá ñóá’ºêòàìè ãîñïîäàðñüêî¿ ä³ÿëüíîñò³
Óêðà¿íè âñ³õ ôîðì âëàñíîñò³.

Êð³ì çàçíà÷åíîãî Çàêîíó, óïðîäîâæ 1997–1999 ðð. òàêîæ ïðèéìàºòüñÿ íèçêà
³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, çîêðåìà: Çàêîí Óêðà¿íè “Ïðî äåðæàâíèé ìà-
òåð³àëüíèé ðåçåðâ”, Ïîëîæåííÿ ïðî ïîðÿäîê îðãàí³çàö³¿ òà ïðîâåäåííÿ òîðã³â
(òåíäåð³â) ó ñôåð³ äåðæàâíèõ çàêóï³âåëü òîâàð³â (ðîá³ò, ïîñëóã) òà Ïîëîæåííÿ
ïðî ïðîâåäåííÿ òîðã³â (òåíäåð³â) ó áóä³âíèöòâ³, çàòâåðäæåí³ ïîñòàíîâàìè ÊÌÓ
â³ä 28.06.1997 ¹ 694 òà â³ä 01.09.1998 ¹ 1369, à òàêîæ Óêàç Ïðåçèäåíòà Óêðà¿íè
“Ïðî çàêóï³âëþ òîâàð³â, ðîá³ò ³ ïîñëóã äëÿ äåðæàâíèõ ïîòðåá”, ïðîòå â³í íå âñòó-
ïèâ ó ä³þ ó çâ’ÿçêó ç â³äõèëåííÿì ïðîåêòó Çàêîíó Óêðà¿íè ïðî çàêóï³âëþ òîâàð³â,
ðîá³ò ³ ïîñëóã äëÿ äåðæàâíèõ ïîòðåá çã³äíî ç ïîñòàíîâîþ ÂÐ ¹ 778–XIV, íà ï³ä-
ñòàâ³ ïóíêòó 4 ðîçä³ëó XV “Ïåðåõ³äí³ ïîëîæåííÿ” ïðèéíÿòî¿ 28.06.1996 Êîíñòèòóö³¿
Óêðà¿íè, ÿêà ñòàëà îñíîâíèì çàêîíîäàâ÷èì àêòîì Óêðà¿íè, ùî çàòâåðäæóº îñíîâè
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ñóñï³ëüíîãî ³ äåðæàâíîãî ëàäó ³ ìåõàí³çìè ¿õ ä³¿, ñïðÿìîâàí³ íà çì³öíåííÿ äåðæàâè
³ çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí, òà íà îñíîâ³ ÿêîãî ïðèéìàþòüñÿ âñ³ çà-
êîíè òà ³íø³ íîðìàòèâíî-ïðàâîâ³ àêòè, ó ò.÷. é ó ñôåð³ çàêóï³âåëü.

Ç ìåòîþ ñòâîðåííÿ êîíêóðåíòíîãî ñåðåäîâèùà ó ñôåð³ äåðæàâíèõ çàêóï³âåëü,
à òàêîæ çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, çàáåçïå÷åííÿ  ïðîçîðîñò³ ïðî-
öåäóð çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà äåðæàâí³ êîøòè òà äîñÿãíåííÿ îïòèìàëü-
íîãî ³ ðàö³îíàëüíîãî ¿õ âèêîðèñòàííÿ 22.02.2000 ïðèéíÿòî Çàêîí Óêðà¿íè “Ïðî
çàêóï³âëþ òîâàð³â, ðîá³ò òà ïîñëóã çà äåðæàâí³ êîøòè” ¹ 1490–III (äàë³ – Çàêîí
¹ 1490), ÿêèì âñòàíîâëåíî ïðàâîâ³ òà åêîíîì³÷í³ çàñàäè çä³éñíåííÿ ïðîöåäóð
çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà ðàõóíîê äåðæàâíèõ êîøò³â. Ó öüîìó êîíòåêñò³
íåîáõ³äíî ï³äòðèìàòè äóìêó Î.Î. Ï³äìîãèëüíîãî, ÿêèé ñëóøíî çàóâàæóº, ùî öåé
Çàêîí º ïåðøèì âàãîìèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ïîêëàâ ïî÷àòîê
ðåãóëþâàííÿ ä³ÿëüíîñò³ òåíäåðíèõ â³äíîñèí â Óêðà¿í³ [3, ñ. 62].

×åðåç ï’ÿòü ðîê³â ï³ñëÿ ïðèéíÿòòÿ âêàçàíîãî Çàêîíó äëÿ çàáåçïå÷åííÿ  ñòàëîãî
ðîçâèòêó ñèñòåìè äåðæàâíèõ çàêóï³âåëü ÊÌÓ ñõâàëþº Ñòðàòåã³þ ðîçâèòêó äåð-
æàâíèõ çàêóï³âåëü íà 2005–2010 ðð., ìåòîþ ÿêî¿ º âèçíà÷åííÿ ïåðñïåêòèâ ïîäàëü-
øîãî ôóíêö³îíóâàííÿ ñèñòåìè äåðæàâíèõ çàêóï³âåëü, ñïðÿìîâàíîãî íà ï³äâèùåííÿ
ä³ºâîñò³ ìåõàí³çìó çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã çà äåðæàâí³ êîøòè, çàáåçïå-
÷åííÿ ïðîçîðîñò³ òà çðîñòàííÿ åôåêòèâíîñò³ âèêîðèñòàííÿ äåðæàâíèõ êîøò³â,
ï³äâèùåííÿ ð³âíÿ êîíêóðåíö³¿ ó ö³é ñôåð³ ç óðàõóâàííÿì ì³æíàðîäíîãî ïðàâà,
çîêðåìà çàêîíîäàâñòâà ªâðîïåéñüêîãî  Ñîþçó òà íîðì ³ ïðàâèë Ñâ³òîâî¿ îðãàí³çàö³¿
òîðã³âë³ (äàë³ – ÑÎÒ) [4].

Ðåçóëüòàòîì âïðîâàäæåííÿ ïîëîæåíü âêàçàíî¿ Ñòðàòåã³¿ ñòàëî ïðèéíÿòòÿ
20.03.2008 Çàêîíó Óêðà¿íè ¹ 150–VI, çã³äíî ç ÿêèì Çàêîí Óêðà¿íè ¹ 1490 áóëî
âèçíàíî òàêèì, ùî âòðàòèâ ÷èíí³ñòü, à òàêîæ ðîçðîáëåíî òà ñõâàëåíî ïîñòàíîâîþ
ÊÌÓ â³ä 28.03.2008 ¹ 274 Ïîëîæåííÿ ïðî çàêóï³âëþ òîâàð³â, ðîá³ò ³ ïîñëóã çà
äåðæàâí³ êîøòè, ÿêå, ó ñâîþ ÷åðãó, òàêîæ âòðàòèëî ÷èíí³ñòü ó çâ’ÿçêó ³ç âèçíàííÿì
Çàêîíó ¹ 150–VI íåêîíñòèòóö³éíèì â³äïîâ³äíî äî Ð³øåííÿ Êîíñòèòóö³éíîãî
ñóäó Óêðà¿íè â³ä 09.10.2008 ¹ 22-ðï/2008. Ó çâ’ÿçêó ç öèì ïîñòàíîâîþ ÊÌÓ â³ä
17.10.2008 ¹ 921 áóëî çàòâåðäæåíî íîâå Ïîëîæåííÿ ïðî çàêóï³âëþ òîâàð³â, ðîá³ò
³ ïîñëóã çà äåðæàâí³ êîøòè.

Êóëüì³íàö³ºþ ïîñò³éíèõ çì³í ó íîðìàòèâíî-ïðàâîâîìó çàáåçïå÷åíí³ ñôåðè
çä³éñíåííÿ çàêóï³âåëü â Óêðà¿í³ ó ïåðøîìó äåñÿòèð³÷÷³ äâàäöÿòü ïåðøîãî ñòîë³òòÿ
ñòàëî ïðèéíÿòòÿ íîâîãî Çàêîíó “Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü” â³ä
01.06.2010 ¹ 2289-VI ç ìåòîþ ñòâîðåííÿ êîíêóðåíòíîãî  ñåðåäîâèùà ó ñôåð³ äåð-
æàâíèõ çàêóï³âåëü, çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, ðîçâèòîê äîáðîñî-
â³ñíî¿ êîíêóðåíö³¿, çàáåçïå÷åííÿ ðàö³îíàëüíîãî òà åôåêòèâíîãî âèêîðèñòàííÿ
äåðæàâíèõ êîøò³â. Îäíàê, ñë³ä çàóâàæèòè, ùî ï³ñëÿ Ðåâîëþö³¿ 2013–2014 ðð.
Âåðõîâíîþ Ðàäîþ Óêðà¿íè íîâîãî ñêëèêàííÿ 10 êâ³òíÿ 2014 ð. ïðèéìàºòüñÿ
íîâèé Çàêîí Óêðà¿íè ¹ 1197-VII “Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü”, çã³äíî
ç ÿêèì âòðà÷àº ÷èíí³ñòü çàçíà÷åíèé âèùå Çàêîí ¹ 2289-VI.

Îêðåìî õîò³ëîñÿ á çîñåðåäèòè óâàãó íà òîìó, ùî, âðàõîâóþ÷è íåîáõ³äí³ñòü
êàðäèíàëüíî¿ çì³íè ï³äõîä³â ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ ô³íàíñàìè, ó ëèñòîïàä³
2013 ðîêó ðîçïî÷àâ ðîáîòó ïðîºêò “Ãàðìîí³çàö³ÿ ñèñòåìè äåðæàâíèõ çàêóï³âåëü
â Óêðà¿í³ ç³ ñòàíäàðòàìè ªÑ”, ä³ÿëüí³ñòü ÿêîãî ñïðÿìîâóâàëàñÿ íà ñïðèÿííÿ
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ðîçâèòêó ì³öíî¿ òà ïîñë³äîâíî¿ ñèñòåìè óïðàâë³ííÿ äåðæàâíèìè ô³íàíñàìè øëÿõîì
ñòâîðåííÿ âñåîñÿæíî¿ òà ïðîçîðî¿ íîðìàòèâíî-ïðàâîâî¿ áàçè, åôåêòèâíî¿ ³íñòè-
òóö³éíî¿ ³íôðàñòðóêòóðè, ñèñòåìè â³äïîâ³äàëüíî¿ òà ÷åñíî¿ äåðæàâíî¿ âëàäè [5,
ñ. 6]. Îäíèì ³ç ðåçóëüòàò³â âêàçàíîãî ïðîºêòó ç ìåòîþ çàáåçïå÷åííÿ åôåêòèâíîãî
òà ïðîçîðîãî çä³éñíåííÿ çàêóï³âåëü, ñòâîðåííÿ êîíêóðåíòíîãî ñåðåäîâèùà ó ñôåð³
ïóáë³÷íèõ çàêóï³âåëü, çàïîá³ãàííÿ ïðîÿâàì êîðóïö³¿ ó ö³é ñôåð³, ðîçâèòîê äîáðî-
ñîâ³ñíî¿ êîíêóðåíö³¿, ñòàëî ðîçðîáëåííÿ òà ïðèéíÿòòÿ íîâîãî Çàêîíó Óêðà¿íè â³ä
25.12.2015 ¹ 922-VIII “Ïðî ïóáë³÷í³ çàêóï³âë³” [6], ÿêèé íàáóâ ÷èííîñò³ 01.04.2016
äëÿ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè òà çàìîâíèê³â, ùî çä³éñíþþòü ä³ÿëüí³ñòü
â îêðåìèõ ñôåðàõ ãîñïîäàðþâàííÿ, ïåðåë³ê ÿêèõ âèçíà÷åíèé ï. 4 ÷. 1 ñò. 1 çàçíà-
÷åíîãî Çàêîíó, à äëÿ âñ³õ ³íøèõ çàìîâíèê³â – ç 01.08.2016.

ßê ñëóøíî çàçíà÷àº À.Ì. Áðîâä³é, íåîáõ³äí³ñòü ïðèéíÿòòÿ öüîãî Çàêîíó
çóìîâëåíà ê³ëüêîìà âàæëèâèìè ï³äñòàâàìè. Íàñàìïåðåä, çâàæàþ÷è íà âèìîãó
àáç. 5 ï. 6 Ïåðåõ³äíèõ ïîëîæåíü Çàêîíó Óêðà¿íè “Ïðî çä³éñíåííÿ äåðæàâíèõ
çàêóï³âåëü” â³ä 10.04.2014, â ÿêîìó ïåðåäáà÷åíà íåîáõ³äí³ñòü ó äâîì³ñÿ÷íèé ñòðîê
ç äíÿ íàáðàííÿ çàêîííî¿ ñèëè öüîãî íîðìàòèâíî-ïðàâîâîãî àêòà ïîäàòè íà ðîçãëÿä
Âåðõîâíî¿ Ðàäè Óêðà¿íè ïðîºêò çàêîíó ùîäî åëåêòðîííèõ çàêóï³âåëü. Êð³ì öüîãî,
ï. 5 Óêàçó Ïðåçèäåíòà Óêðà¿íè “Ïðî ñòðàòåã³þ ñòàëîãî ðîçâèòêó “Óêðà¿íà–2020”
(äåöåíòðàë³çàö³ÿ òà ðåôîðìà äåðæàâíîãî óïðàâë³ííÿ), ïåðåäáà÷åíî, ùî ïð³îðèòåòîì
â óïðàâë³íí³ ïóáë³÷íèìè ô³íàíñàìè ìàº ñòàòè ï³äâèùåííÿ ïðîçîðîñò³ òà åôåê-
òèâíîñò³ ¿õ ðîçïîä³ëó òà âèòðà÷àííÿ. Ïðîöåñ çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü
ìàº ñòàòè ìàêñèìàëüíî ïðîçîðèì, çâàæàþ÷è íà çàãàëüí³ ïðèíöèïè êîíêóðåíö³¿.
Êîðóïö³éíà ñêëàäîâà ï³ä ÷àñ çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü ìàº áóòè ë³êâ³äîâàíà
[5, ñ. 7].

Çàçíà÷åíèé Çàêîí ñòàâ îñíîâíèì íîðìàòèâíî-ïðàâîâèì àêòîì, ÿêèé ðåãóëþº
çä³éñíåííÿ ïóáë³÷íèõ çàêóï³âåëü, îñê³ëüêè ñàìå â³í íà çàêîíîäàâ÷îìó ð³âí³ íàðàç³
óñòàíîâëþº ïðàâîâ³ òà åêîíîì³÷í³ çàñàäè çä³éñíåííÿ çàêóï³âåëü òîâàð³â, ðîá³ò ³
ïîñëóã äëÿ çàáåçïå÷åííÿ ïîòðåá äåðæàâè òà òåðèòîð³àëüíî¿ ãðîìàäè. Êð³ì òîãî,
âàðòî êîíñòàòóâàòè, ùî öåé Çàêîí óâ³áðàâ îñíîâí³ ïðèíöèïè, âèçíà÷åí³ Äèðåêòèâàìè
2014/24/ªÑ (Ïðî çä³éñíåííÿ äåðæàâíèõ çàêóï³âåëü â äåðæàâíîìó ñåêòîð³) òà
2014/25/ªÑ (Ùîäî çàêóï³âåëü â ñôåð³ êîìóíàëüíîãî ãîñïîäàðñòâà), âèêîíàííÿ
ÿêèõ áóëî îäíèì ç îñíîâíèõ âèìîã ïðèéíÿòòÿ òà ðàòèô³êàö³¿ (16.09.2014) Óãîäè
ïðî àñîö³àö³þ ì³æ Óêðà¿íîþ, ç îäíîãî áîêó, ªâðîïåéñüêèì Ñîþçîì, ªâðîïåéñüêèì
Ñï³âòîâàðèñòâîì ç àòîìíî¿ åíåðã³¿ ³ ¿õí³ìè äåðæàâàìè-÷ëåíàìè, ç ³íøîãî.

Ïðîòå 19.09.2019 Âåðõîâíà Ðàäà Óêðà¿íè 9-ãî ñêëèêàííÿ ïðèéìàº Çàêîí
Óêðà¿íè ¹ 114-IX “Ïðî âíåñåííÿ çì³í äî Çàêîíó Óêðà¿íè “Ïðî ïóáë³÷í³ çàêóï³âë³”
òà äåÿêèõ ³íøèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî âäîñêîíàëåííÿ ïóáë³÷íèõ
çàêóï³âåëü” [7], çã³äíî ç ÿêèì âíîñÿòüñÿ çì³íè ïðàêòè÷íî äî êîæíî¿ ñòàòò³ ÷èííî¿
ðåäàêö³¿ Çàêîíó, òîáòî ôàêòè÷íî ï³äãîòîâëåíà íîâà ðåäàêö³ÿ Çàêîíó íà çàì³íó
÷èííî¿ (âíîñÿòüñÿ ïðàâêè ÿê òåõí³÷íîãî, òàê ³ íîðìîïðîºêòóâàëüíîãî õàðàêòåðó).
Âàðòî íàãîëîñèòè, ùî çàçíà÷åíèé Çàêîí, â³äïîâ³äíî äî Ïðèê³íöåâèõ òà ïåðåõ³äíèõ
ïîëîæåíü, íàáðàâ ÷èííîñò³ ç äíÿ, íàñòóïíîãî çà äíåì éîãî îïóáë³êóâàííÿ (òîáòî
ç 20.10.2019), îäíàê óâîäèòüñÿ â ä³þ ÷åðåç ø³ñòü ì³ñÿö³â ç äíÿ éîãî îïóáë³êóâàííÿ
(òîáòî ï³ñëÿ 19.04.2020), êð³ì ðîçä³ëó VI “Ïðîöåäóðà òîðã³â ç îáìåæåíîþ ó÷àñòþ”,
ÿêèé óâîäèòüñÿ â ä³þ ÷åðåç 12 ì³ñÿö³â ç äíÿ éîãî îïóáë³êóâàííÿ (òîáòî ï³ñëÿ
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19.10.2020). Êð³ì òîãî, ï³ñëÿ íàáðàííÿ ÷èííîñò³ öüîãî Çàêîíó ïëàíóºòüñÿ âíåñåííÿ
â³äïîâ³äíèõ çì³í ó ï³äçàêîíí³ íîðìàòèâíî-ïðàâîâ³ àêòè, ùî ðåãóëþþòü çàçíà÷åíó
ñôåðó, îñê³ëüêè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè ïîñòàâëåíî çàâäàííÿ ó øåñòèì³ñÿ÷íèé
ñòðîê ³ç äíÿ íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì: à) ïðèâåñòè ñâî¿ íîðìàòèâíî-
ïðàâîâ³ àêòè ó â³äïîâ³äí³ñòü ³ç öèì Çàêîíîì; á) çàáåçïå÷èòè ïðèâåäåííÿ ì³í³ñòåð-
ñòâàìè, ³íøèìè öåíòðàëüíèìè îðãàíàìè âèêîíàâ÷î¿ âëàäè ¿õ íîðìàòèâíî-ïðàâîâèõ
àêò³â ó â³äïîâ³äí³ñòü ³ç öèì Çàêîíîì; â) çàáåçïå÷èòè ïðèéíÿòòÿ íîðìàòèâíî-
ïðàâîâèõ àêò³â, íåîáõ³äíèõ äëÿ ðåàë³çàö³¿ ïîëîæåíü öüîãî Çàêîíó.

Íå ìåíø âàæëèâèìè äëÿ ñó÷àñíîãî íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü º òàê³ çàêîíè Óêðà¿íè, ÿê: “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìà-
ö³¿”, “Ïðî çàïîá³ãàííÿ êîðóïö³¿”, “Ïðî äåðæàâíó òàºìíèöþ”, “Ïðî åëåêòðîíí³ äî-
êóìåíòè òà åëåêòðîííèé äîêóìåíòîîá³ã”, “Ïðî åëåêòðîíí³ äîâ³ð÷³ ïîñëóãè”, “Ïðî
Àíòèìîíîïîëüíèé êîì³òåò Óêðà¿íè” òîùî. Êð³ì òîãî, îñîáëèâîñò³ àäì³í³ñòðàòèâíî¿
â³äïîâ³äàëüíîñò³ çà ïðàâîïîðóøåííÿ ó ö³é ñôåð³ çàêð³ïëåí³ â íîðìàõ Êîäåêñó
Óêðà¿íè ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ, çîêðåìà áåçïîñåðåäíüî ó ñò. 164-14
“Ïîðóøåííÿ çàêîíîäàâñòâà ïðî çä³éñíåííÿ çàêóï³âë³” âèçíà÷åíî â³äïîâ³äàëüí³ñòü
ó âèãëÿä³ íàêëàäåííÿ øòðàôó íà ñëóæáîâèõ (ïîñàäîâèõ), óïîâíîâàæåíèõ îñ³á â³ä
ñåìèñîò äî òèñÿ÷³ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí.

Áåçïîñåðåäíüî íà ï³äçàêîííîìó ð³âí³ ñôåðà ïóáë³÷íèõ çàêóï³âåëü ðåãóëþºòüñÿ
íèçêîþ ³íøèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, ñåðåä ÿêèõ íå îñòàííº ì³ñöå ïîñ³äàþòü,
íàïðèêëàä: 1) Ïîðÿäîê ôóíêö³îíóâàííÿ åëåêòðîííî¿ ñèñòåìè çàêóï³âåëü òà ïðîâå-
äåííÿ àâòîðèçàö³¿ åëåêòðîííèõ ìàéäàí÷èê³â, çàòâåðäæåíèé ïîñòàíîâîþ ÊÌÓ â³ä
24.02.2016 ¹ 166, ÿêèé âèçíà÷àº âèìîãè äî ôóíêö³îíóâàííÿ åëåêòðîííî¿ ñèñòåìè
çàêóï³âåëü, ïðîöåäóðó ïðîâåäåííÿ àâòîðèçàö³¿ åëåêòðîííèõ ìàéäàí÷èê³â, óìîâè
ï³äêëþ÷åííÿ òà âèïàäêè â³äêëþ÷åííÿ åëåêòðîííèõ ìàéäàí÷èê³â â³ä åëåêòðîííî¿
ñèñòåìè çàêóï³âåëü, âèìîãè äî åëåêòðîííèõ ìàéäàí÷èê³â òà â³äïîâ³äàëüí³ñòü îïåðà-
òîð³â àâòîðèçîâàíèõ åëåêòðîííèõ ìàéäàí÷èê³â; 2) ïîñòàíîâà ÊÌÓ â³ä 23.03.2016
¹ 291, çã³äíî ç ÿêîþ âñòàíîâëåíî ðîçì³ð ïëàòè çà ïîäàííÿ ñêàðãè äî îðãàíó
îñêàðæåííÿ; 3) ïîñòàíîâè ÊÌÓ: â³ä 11.10.2016 ¹ 710 “Ïðî åôåêòèâíå âèêîðèñòàííÿ
äåðæàâíèõ êîøò³â”, â³ä 01.08.2013 ¹ 631 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó ïðîâåäåííÿ
ïåðåâ³ðîê çàêóï³âåëü Äåðæàâíîþ àóäèòîðñüêîþ ñëóæáîþ, ¿¿ ì³æðåã³îíàëüíèìè
òåðèòîð³àëüíèìè îðãàíàìè…”, â³ä 23.04.2014 ¹ 117 “Ïðî çä³éñíåííÿ ïîïåðåäíüî¿
îïëàòè òîâàð³â, ðîá³ò ³ ïîñëóã, ùî çàêóïîâóþòüñÿ çà áþäæåòí³ êîøòè”, â³ä 27.12.2018
¹ 1216 “Ïðî îñîáëèâîñò³ ñòâîðåííÿ òà ä³ÿëüíîñò³ öåíòðàë³çîâàíèõ çàêóï³âåëüíèõ
îðãàí³çàö³é” òîùî.

Òàêîæ íåîáõ³äíî íàãîëîñèòè, ùî íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ñôåðè
ïóáë³÷íèõ çàêóï³âåëü ñêëàäàþòü é â³äîì÷³ íîðìàòèâíî-ïðàâîâ³ àêòè ì³í³ñòåðñòâ
òà ³íøèõ öåíòðàëüíèõ îðãàí³â âèêîíàâ÷î¿ âëàäè òà äåðæàâíîãî óïðàâë³ííÿ. Òàê,
äî íèõ ìîæíà â³äíåñòè: 1) íàêàçè Ì³í³ñòåðñòâà åêîíîì³÷íîãî ðîçâèòêó ³ òîðã³âë³
Óêðà¿íè, çîêðåìà: â³ä 18.03.2016 ¹ 477 “Ïðî çàòâåðäæåííÿ ïîðÿäêó ðîçì³ùåííÿ
³íôîðìàö³¿ ïðî ïóáë³÷í³ çàêóï³âë³”; â³ä 22.03.2016 ¹ 490 “Ïðî çàòâåðäæåííÿ
ôîðì äîêóìåíò³â ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü”; â³ä 17.03.2016 ¹ 454 “Ïðî çà-
òâåðäæåííÿ ïîðÿäêó âèçíà÷åííÿ ïðåäìåòó çàêóï³âë³”; â³ä 30.03.2016 ¹ 557 “Ïðî
çàòâåðäæåííÿ Ïðèì³ðíîãî ïîëîæåííÿ ïðî òåíäåðíèé êîì³òåò àáî óïîâíîâàæåíó
îñîáó (îñ³á)”; â³ä 13.04.2016 ¹ 680 “Ïðî çàòâåðäæåííÿ ïðèì³ðíî¿ òåíäåðíî¿
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äîêóìåíòàö³¿” òîùî; 2) àêòè Íàö³îíàëüíîãî áàíêó Óêðà¿íè, íàïðèêëàä: Ïîëîæåííÿ
ïðî ïîðÿäîê çä³éñíåííÿ áàíêàìè îïåðàö³é çà ãàðàíò³ÿìè â íàö³îíàëüí³é òà
³íîçåìíèõ âàëþòàõ, çàòâåðäæåíîãî ïîñòàíîâîþ Ïðàâë³ííÿ Íàö³îíàëüíîãî áàíêó
Óêðà¿íè â³ä 15.12.2004  ¹ 639 òîùî.

Îòæå, ÿê áà÷èìî, â³ò÷èçíÿíå çàêîíîäàâñòâî ó ñôåð³ ïóáë³÷íèõ çàêóï³âåëü º
äîâîë³ äèíàì³÷íèì òà ïåðåáóâàº â ïåðìàíåíòíîìó ðîçâèòêó. Ïîãîäæóþ÷èñü ³ç
Ê.Þ. Âîäîëàñêîâîþ, ìè òàêîæ ââàæàºìî, ùî ç ïðîãîëîøåííÿì Óêðà¿íîþ ºâðî-
ïåéñüêîãî øëÿõó ðîçâèòêó òà íàì³ðîì ñòàòè ïîâíîïðàâíèì ïàðòíåðîì ó ªÑ,
COT ïåðåä êðà¿íîþ âèíèêëà íàãàëüíà íåîáõ³äí³ñòü ïåðåãëÿíóòè ÿê ïîëîæåííÿ
îêðåìèõ íîðìàòèâíèõ àêò³â, òàê ³ ïðèíöèïè ôóíêö³îíóâàííÿ ö³ëèõ ³íñòèòóò³â,
ùî ³íîä³ ïðèçâîäèòü äî ö³ëêîâèòî¿ òà äîêîð³ííî¿ ¿õ çì³íè [2, ñ. 61].

Ï³äñóìîâóþ÷è, íåîáõ³äíî íàãîëîñèòè, ùî íîðìàòèâíî-ïðàâîâå çàáåçïå÷åííÿ
ïóáë³÷íèõ çàêóï³âåëü â Óêðà¿í³ â ö³ëîìó â³äïîâ³äàº ñòàíäàðòàì ªâðîïåéñüêîãî
Ñï³âòîâàðèñòâà, îäíàê âîäíî÷àñ ÷èííå çàêîíîäàâñòâî ó ö³é ñôåð³ ùå º íåäîñòàòíüî
óçãîäæåíèì, à â îêðåìèõ ïîëîæåííÿõ ñóïåðå÷èòü äåÿêèì ïîëîæåííÿì çàêîíîäàâñòâà
ªÑ.

Ç ìåòîþ âäîñêîíàëåííÿ íîðìàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ ïóáë³÷íèõ
çàêóï³âåëü òà ïðèâåäåííÿ çàêîíîäàâñòâà Óêðà¿íè ó â³äïîâ³äí³ñòü äî ïðàâà ªÑ, íà
íàøó äóìêó, ñë³ä âíåñòè çì³íè äî êëþ÷îâèõ íîðìàòèâíî-ïðàâîâèõ àêò³â Óêðà¿íè,
ÿê³ ìàþòü ïåðåäáà÷àòè: íîâ³ ï³äõîäè äî îñêàðæåííÿ ïðîöåäóð çàêóï³âåëü; çì³íó
ï³äõîä³â äî îðãàí³çàö³¿ çàêóï³âåëü; íîâ³ ³íñòðóìåíòè â åëåêòðîíí³é ñèñòåì³ çàêó-
ï³âåëü; çàïðîâàäæåííÿ ñïðîùåíî¿ çàêóï³âë³; ðîçøèðåííÿ ïåðåë³êó êîíêóðåíòíèõ
ïðîöåäóð çàêóï³âåëü; çì³íó ï³äõîäó äî âèçíà÷åííÿ êðèòåð³¿â îö³íêè òåíäåðíèõ
ïðîïîçèö³é; ïåâíó òðàíñôîðìàö³þ ïåðåãîâîðíî¿ ïðîöåäóðè çàêóï³âë³ øëÿõîì
óòî÷íåííÿ ïîðÿäêó ïðîâåäåííÿ ïåðåãîâîð³â òà ïåðåãëÿäó ï³äñòàâ ¿¿ çàñòîñóâàííÿ;
äåòàëüíó ðåãëàìåíòàö³þ âèêîðèñòàííÿ òåõí³÷íèõ ñïåöèô³êàö³é äî ïðåäìåòà
çàêóï³âë³, â ÿêèõ âèçíà÷àþòüñÿ õàðàêòåðèñòèêè òîâàð³â (ïîñëóã, ðîá³ò) ÷åðåç ñó-
êóïí³ñòü óñ³õ ¿õ òåõí³÷íèõ óìîâ; ðîçøèðåííÿ ïåðåë³êó êâàë³ô³êàö³éíèõ êðèòåð³¿â,
ÿê³ âèìàãàþòüñÿ çàìîâíèêîì â³ä ó÷àñíèêà ïðîöåäóðè çàêóï³âë³; ïåðåãëÿíóòèé
ïåðåë³ê îêðåìèõ ñôåð ãîñïîäàðþâàííÿ; âñòàíîâëåííÿ â³äïîâ³äàëüíîñò³ äëÿ êåð³â-
íèê³â çàìîâíèê³â çà íåâèêîíàííÿ âèìîã Çàêîíó òà çà óêëàäåííÿ äîãîâîðó ïðî
çàêóï³âëþ äî/áåç ïðîâåäåííÿ çàêóï³âåëü ó ïîðÿäêó, âñòàíîâëåíîìó Çàêîíîì òîùî.
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REGULATORY SUPPORT OF PUBLIC PROCUREMENTS
IN UKRAINE

The article deals with the issues of regulatory and legal support of public
procurement in Ukraine. The analysis of the prerequisites for the development of
legislation regulating this sphere is carried out. It is noted that the development of
the rule of law in Ukraine provides for the creation of an effective mechanism of
organizational and legal impact on the participants of public relations, a developed
and perfect system of comprehensive regulation of the most important areas of public
life in the country. Modern public procurement is no exception, and on the one hand
it covers the entire sector of the national economy, but on the other hand it remains
one of the most criminalized areas of corruption risks.
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It has been noted that the annual reports of the controlling and law enforcement
bodies testify to numerous systemic violations committed in this area by the managers
of public finances. Inefficient and irrational usage of these resources leads to losses of
the country, the size of which is close to the deficit of the state budget

It was indicated that since the legal relations arising in the field of public
procurement are directly related to the implementation of the public interest and
regulated by the movement of public funds, the main role in this area is played by
public-private legal relations, and they are the subject of administrative and legal
regulation and support.

In this context, it was also pointed out that the public procurement system
remains ineffective, which in turn necessitates further improvement. Reforming of
public procurement continued even after the adoption of the Law of Ukraine “On
Public Procurement”. The legal framework for public procurement in Ukraine is
generally in line with European Community law, but at the same time is not sufficiently
harmonized internally and in some provisions is contrary to EU law.

The conclusion drawn was that it is necessary to amend the key laws of Ukraine,
as well as to carry out institutional reform, improve staffing in public procurement,
and make other changes and additions to the existing regulations of Ukraine in order
to bring the current legislation of Ukraine in line with the EU law in the field of
public procurement. Necessary changes in the regulatory legal acts of Ukraine should
provide for: new approaches to appealing against procurement procedures; changes in
approaches to the organization of procurement; new tools in the electronic procurement
system; introduction of simplified procurement; expansion of the list of competitive
procurement procedures; changes in the approach to determining the criteria for
evaluation of bids; detailed regulation of the use of technical specifications for the
subject of procurement, which define the characteristics of goods (services, works) on
the basis of the totality of all their technical specifications; expansion of the list of
qualification criteria required by the customer from the participant of the order
placement, etc.

Keywords: procurement, public procurement, tender, order, legal support,
legislation.
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