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àñï³ðàíò Ì³æ Àêàäåì³¿

óïðàâë³ííÿ ïåðñîíàëîì, ì. Êè¿â, Óêðà¿íà

ÑÓÒÍ²ÑÒÜ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂÈÕ ÇÀÑÎÁ²Â
ÇÀÕÈÑÒÓ ÏÐÈÂÀÒÍÈÕ ²ÍÒÅÐÅÑ²Â

Ó ñòàòò³ ì³ñòèòüñÿ àíàë³ç ñóòíîñò³ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñîá³â
çàõèñòó ïðèâàòíèõ ³íòåðåñ³â. Îá´ðóíòîâàíî, ùî àäì³í³ñòðàòèâíî-ïðàâîâ³ çàñîáè
çàõèñòó ïðèâàòíèõ ³íòåðåñ³â ìàþòü äâî¿ñòó ïðàâîâó ïðèðîäó: âîíè âèíèêàþòü
ó ãàëóç³ àäì³í³ñòðàòèâíîãî ïðàâà, îäíàê ¿õ âèíèêíåííÿ äåòåðì³íîâàíå ïðîöåñàìè,
ïîðîäæåíèìè â ìåæàõ ³íøèõ ãàëóçåé ïðàâà, ÿê³ â íàóêîâ³é ë³òåðàòóð³ â³äíîñÿòü
äî ïðèâàòíèõ (öèâ³ëüíîãî, òðóäîâîãî, ïðàâà ñîö³àëüíîãî çàáåçïå÷åííÿ òîùî).

Êëþ÷îâ³ ñëîâà: àäì³í³ñòðàòèâíî-ïðàâîâ³ çàñîáè, àäì³í³ñòðàòèâíî-ïðàâîâ³
â³äíîñèíè, àäì³í³ñòðàòèâíå ïðàâî, ïðèâàòíèé ³íòåðåñ, ïóáë³÷íèé ³íòåðåñ, ïðèâàòí³
ãàëóç³ ïðàâà.

Êàðäèíàëüíå îíîâëåííÿ íàö³îíàëüíî¿ ñèñòåìè ïðàâà ñòàâèòü íà ïîðÿäîê
äåííèé ïèòàííÿ ïðî ïåðåãëÿä ðîçóì³ííÿ ñï³ââ³äíîøåííÿ ì³æ ïóáë³÷íèì ³
ïðèâàòíèì ïðàâîì. Ñüîãîäí³ ó òåîðåòè÷íèõ äæåðåëàõ ³ñíóº äåê³ëüêà ï³äõîä³â äî
ðîçóì³ííÿ öèõ êàòåãîð³é ³ ¿õ âçàºìîä³¿, æîäåí ç ÿêèõ íå çäîáóâ ïåðåâàãó íàä
³íøèìè. Îäíî÷àñíî ãóìàí³çàö³ÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí, çàñíîâàíà íà
³äå¿ ëþäèíîöåíòðèçìó, îáóìîâëþº øèðîêå âèêîðèñòàííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ
çàñîá³â ó ñôåðàõ, ÿê³ ðàí³øå ââàæàëèñÿ òàêèìè, ùî íàëåæàòü âèêëþ÷íî äî
ïðèâàòíîïðàâîâî¿ ãàëóç³. Óêàçàíå îáóìîâëþº íåîáõ³äí³ñòü çä³éñíåííÿ íàóêîâèõ
ðîçâ³äîê çà íàïðÿìîì ïîøóêó ðîë³ òà ì³ñöÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñîá³â
äëÿ çàõèñòó ïðèâàòíèõ ³íòåðåñ³â, ùî îáóìîâëþº àêòóàëüí³ñòü ö³º¿ ñòàòò³.

Ïèòàííÿ, ïîâ’ÿçàí³ ³ç ðîçìåæóâàííÿì ïóáë³÷íîãî ³ ïðèâàòíîãî ïðàâà, ðîç-
ãëÿíóëè ó ñâî¿õ ðîáîòàõ À.Ã. Á³ðþêîâà, Ñ.Î. Áîðèñåâè÷, Î.Â. Áðèíöåâ, ª.Â. Áóðëàé,
Ä.Ì. Äîáðîáîã, À.À. Êîçëîâñüêèé, Ò.À. Êîëîìîºöü, Ð.À. Ìàéäàíèê, Ð.Ñ. Ìåëüíèê,
Ä.Ã. Ìóëÿâêà, Ð.Á. Ñèâèé, Î.². Õàðèòîíîâà òà ³íø³ àâòîðè. Äîñèòü ö³êàâèì â
öüîìó àñïåêò³ ïîñòàº íîâèé ï³äõ³ä äî ñòðóêòóðè àäì³í³ñòðàòèâíîãî ïðàâà, äî ÿêî¿
ïðåäñòàâíèêàìè øêîëè àäì³í³ñòðàòèâíîãî ïðàâà Êè¿âñüêîãî íàö³îíàëüíîãî
óí³âåðñèòåòó ³ìåí³ Òàðàñà Øåâ÷åíêà ïðîïîíóºòüñÿ âêëþ÷èòè é äåÿê³ â³äíîñèíè,
ÿê³ òðàäèö³éíî íàëåæàëè äî ³íøèõ ãàëóçåé ïðàâà (íàïðèêëàä, àäì³í³ñòðàòèâíî-
ãîñïîäàðñüê³ â³äíîñèíè). Ðàçîì ç òèì ñë³ä çàçíà÷èòè, ùî ïðîáëåìàòèêà àäì³í³ñò-
ðàòèâíî-ïðàâîâèõ çàñîá³â çàõèñòó ïðèâàòíèõ ³íòåðåñ³â ùå íå áóëà ïðåäìåòîì îê-
ðåìîãî íàóêîâîãî äîñë³äæåííÿ.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ ñóòíîñò³ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñîá³â
çàõèñòó ïðèâàòíèõ ³íòåðåñ³â.

Ïðîáëåìè çàõèñòó ïðàâ ³ ñâîáîä âñ³õ ó÷àñíèê³â ñóñï³ëüíèõ â³äíîñèí º ñüîãîäí³
íàäçâè÷àéíî âàæëèâèìè, îñê³ëüêè ¿õ âèð³øåííÿ º êðèòåð³àëüíèì ÷èííèêîì ðóõó
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ïåâíî¿ äåðæàâè øëÿõîì äåìîêðàò³¿. Ðàçîì ç òèì òðàäèö³éíà äèõîòîì³ÿ ïðèâàòíîãî
òà ïóáë³÷íîãî ïðàâà âñå ùå ÷èíèòü ñâ³é âïëèâ íà ðîçóì³ííÿ íàÿâíîñò³ àáî â³äñóòíîñò³
â ñóá’ºêò³â ïóáë³÷íîãî ïðàâà ïðèâàòíèõ ³íòåðåñ³â.

Ùîäî ö³º¿ ïîçèö³¿ ³ñíóº äåê³ëüêà òî÷îê çîðó, ÿê³ âèð³çíÿþòüñÿ ð³çíèì
ñòóïåíåì êàòåãîðè÷íîñò³. Òàê, Ñ.Î. Áîðèñåâè÷ ïðîïîíóº îäðàçó äåê³ëüêà ãðóï
òàêèõ êðèòåð³¿â: 1) çà ³íòåðåñîì (ïóáë³÷íèì, äåðæàâíèì ³íòåðåñîì, ÿêèé àêöåíòóº
óâàãó íà çàáîðîíàõ, îáîâ’ÿçêàõ ëþäåé (ï³ääàíèõ) ïåðåä äåðæàâîþ; àáî ïðèâàòíèì
³íòåðåñîì, ÿêèé àêöåíòóº óâàãó íà åêîíîì³÷í³é ñâîáîä³, â³ëüíîìó ñàìîâèÿâëåíí³
òà ð³âíîñò³ òîâàðîâèðîáíèê³â, çàõèñò³ âëàñíèê³â â³ä ñâàâ³ëëÿ äåðæàâè); 2) çàëåæíî
â³ä ïðåäìåòà ïðàâîâîãî ðåãóëþâàííÿ, òîáòî ñóñï³ëüíèõ â³äíîñèí, ÿê³ ï³äïàäàþòü
ï³ä ðåãóëþþ÷èé âïëèâ ç áîêó ïðàâà, ïðè öüîìó ïóáë³÷íå ïðàâî âèñòóïàº ÿê ñôåðà
“äåðæàâíèõ ñïðàâ”: ñôåðà ä³ÿëüíîñò³ äåðæàâè ÿê ïóáë³÷íî¿ âëàäè, âñ³õ ïóáë³÷íèõ
³íñòèòóò³â, àïàðàòó äåðæàâè, àäì³í³ñòðàòèâíèõ â³äíîñèí, äåðæàâíî¿ ñëóæáè òîùî,
à ñôåðà “ïðèâàòíèõ ñïðàâ”: ñôåðà ñòàòóñó â³ëüíî¿ îñîáè, ïðèâàòíî¿ âëàñíîñò³,
â³ëüíèõ äîãîâ³ðíèõ â³äíîñèí, ñïàäêóâàííÿ, ïèòàíü òîâàðîîá³ãó, ïîñëóã, ô³íàíñîâèõ
ðåñóðñ³â, òîùî; 3) çàëåæíî â³ä ñïîñîáó ïîáóäîâè òà ðåãóëþâàííÿ þðèäè÷íèõ
â³äíîñèí (öåíòðàë³çîâàíîãî àáî ñóáîðäèíàö³éíîãî ðåãóëþâàííÿ); 4) çà ñóá’ºêòíèì
ñêëàäîì (ó àñïåêò³ íàÿâíîñò³ àáî â³äñóòíîñò³ âëàäíèõ ïîâíîâàæåíü); 5) çà âïëèâîì
(³ìïåðàòèâíèì àáî â³ëüíîãî âîëåâèÿâëåííÿ ñòîð³í); 6) çà ñôåðîþ â³äíîñèí
(ïóáë³÷íå ïðàâî – ï³äñèñòåìà ïðàâà, ùî ðåãóëþº ñóñï³ëüí³ â³äíîñèíè, íà ÿê³
âïëèâàº äåðæàâà; à ïðèâàòíå ïðàâî – ï³äñèñòåìà ïðàâà, ùî ðåãóëþº ìàéíîâ³ òà
îñîáèñò³ íåìàéíîâ³ â³äíîñèíè åêîíîì³÷íî íåçàëåæíèõ, ñàìîñò³éíèõ ñóá’ºêò³â), à
òàêîæ ùå äåê³ëüêà ãðóï êðèòåð³¿â [1]. Ç îäíîãî áîêó, òàêà ñèñòåìà êðèòåð³¿â
âèäàºòüñÿ äîñèòü äåòàëüíîþ ³ ñòðóíêîþ, îäíàê ñïðîáè çàñòîñóâàòè ö³ îçíàêè äî
êîíêðåòíèõ ïðàâîâ³äíîñèí ñâ³ä÷àòü ïðî íàÿâí³ñòü â í³é ïåâíèõ ñóïåðå÷íîñòåé.
Òàê, íàïðèêëàä, çàõèñò âëàñíèê³â â³ä ñâàâ³ëëÿ äåðæàâè çä³éñíþºòüñÿ íå ëèøå
ïðèâàòíî-ïðàâîâèìè, à é ïóáë³÷íî-ïðàâîâèìè ñïîñîáàìè, íàïðèêëàä, øëÿõîì
âñòàíîâëåííÿ êðèì³íàëüíî¿ òà àäì³í³ñòðàòèâíî¿ â³äïîâ³äàëüíîñò³ çà íèçêó äåë³êò³â,
îá’ºêòîì ÿêèõ º ãîñïîäàðñüê³ â³äíîñèíè. ×è îçíà÷àº öå, ùî â òàêîìó âèïàäêó
íîðìè êðèì³íàëüíîãî òà àäì³í³ñòðàòèâíîãî ïðàâà òðàíñôîðìóþòüñÿ ó êàòåãîð³þ
íîðì ïðèâàòíîãî ïðàâà? Ââàæàºìî, ùî í³. Òàê ñàìî àäì³í³ñòðàòèâíèé äîãîâ³ð, ó
ÿêîìó çíàõîäèòü ñâ³é ïðîÿâ â³ëüíå âîëåâèÿâëåííÿ ñòîð³í, íå ìîæíà îäíîçíà÷íî
ðîçö³íþâàòè ÿê ïðèâàòíîïðàâîâå ÿâèùå, ³ òàêèõ ïðèêëàä³â ìîæíà íàâåñòè ùå
áàãàòî.

Ìè ïîä³ëÿºìî ï³äõ³ä àâòîð³â, ÿê³ ââàæàþòü ïîä³ë ïðàâà íà ïóáë³÷íå ³ ïðèâàòíå
ÿâèùåì, ùî â³äæèëî ñåáå [2, ñ. 27], à òàêîæ îá´ðóíòîâóþòü ïîçèö³þ, ùî â ñó÷àñíèõ
óìîâàõ íå ìîæíà ïðîâåñòè ÷³òêî¿ ìåæ³ ì³æ ïóáë³÷íèì ³ ïðèâàòíèì ïðàâîì,
ðîçòàøóâàâøè éîãî ïî òîé ÷è ³íøèé á³ê ãàëóç³ ïîçèòèâíîãî ïðàâà. Ñïðîáè
ðîçêèäàòè íàÿâí³ ãàëóç³ çà öèìè ñôåðàìè, ÿê³ ðîáëÿòüñÿ ñüîãîäí³ îêðåìèìè àâ-
òîðàìè, º íåïðîäóêòèâíèìè. Áàãàòî íîâèõ ãàëóçåé ïðàâà º “ñïëàâîì” ð³çíèõ åëå-
ìåíò³â (ïóáë³÷íèõ, ïðèâàòíèõ, ïóáë³÷íî-ïðèâàòíèõ, ïðèâàòíî-ïóáë³÷íèõ). Íèçêà
ãàëóçåé, ÿê³ áåç îñîáëèâèõ ñóìí³â³â çàðàõîâóþòüñÿ äî ïðèâàòíîãî ïðàâà, ìàþòü
ïóáë³÷íèé ïî÷àòîê. Ïðîöåñ âçàºìîïðîíèêíåííÿ ïðîÿâëÿºòüñÿ â ðîçøèðåíí³
âèêîðèñòàííÿ ïóáë³÷íî-ïðàâîâèõ çàñàä ó ñôåð³ ðåãóëþâàííÿ â³äíîñèí âëàñíîñò³,
äîãîâ³ðíèõ çâ’ÿçê³â, ç îäíîãî áîêó, òà îäíî÷àñíî çàñòîñóâàííÿ ïðèâàòíîïðàâîâèõ

© Konduforova Lada, 2019



Issue 4(46) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 4(46) 2019    http://naukaipravoohorona.com/
151

³íñòèòóò³â äëÿ ðåàë³çàö³¿ ïóáë³÷íèõ ö³ëåé. Ó ñâîþ ÷åðãó, öèâ³ëüíî-ïðàâîâ³
êîíñòðóêö³¿ ïîøèðþþòüñÿ íà òðàäèö³éíó ñôåðó ïóáë³÷íîãî ïðàâà, ùî º ïðîöåñîì
“öèâ³ë³çàö³¿” ïóáë³÷íèõ â³äíîñèí. Ó ïóáë³÷íîìó ïðàâ³ ³íêîëè çàñòîñîâóþòüñÿ ìåòîäè
êîîðäèíàö³¿ ó â³äíîñèíàõ ì³æ îðãàíàìè äåðæàâíî¿ âëàäè, äîãîâ³ð ïî÷èíàº
çàñòîñîâóâàòèñÿ íå ëèøå â ì³æíàðîäíîìó ïóáë³÷íîìó ïðàâ³, à é ó íàö³îíàëüíîìó
ïðàâ³ Óêðà¿íè [3, ñ. 76–79].

Òàê, íàïðèêëàä, ó â³éñüêîâîìó ïðàâ³ ÿê ó êîìïëåêñí³é ãàëóç³ ïðàâà íàÿâíèé
ÿê ïóáë³÷íî-ïðàâîâèé, òàê ³ ïðèâàòíîïðàâîâèé àñïåêò. Ïåðøèé ç íèõ, áåçóìîâíî,
á³ëüø âèðàæåíèé, ùî îáóìîâëåíî ïðèðîäîþ ïðàâîâ³äíîñèí, ùî âèíèêàþòü ï³ä
÷àñ ðåàë³çàö³¿ ñóá’ºêòàìè â³éñüêîâî-ïðàâîâèõ â³äíîñèí ñâî¿õ ïðàâ òà îáîâ’ÿçê³â.
Ïðèâàòíîïðàâîâèé àñïåêò ïðîñòåæóºòüñÿ ó ñôåð³ ñîö³àëüíî-ïðàâîâîãî çàõèñòó
â³éñüêîâîñëóæáîâö³â, ðåàë³çàö³¿ íèìè ñâî¿õ îñîáèñòèõ íåìàéíîâèõ ïðàâ òîùî [4].
Ïðîì³æíå ì³ñöå ì³æ öèìè êàòåãîð³ÿìè íàëåæèòü àäì³í³ñòðàòèâíî-ïðàâîâèì çàñî-
áàì çàõèñòó ïðèâàòíîãî ³íòåðåñó ó â³éñüêîâî-ïðàâîâèõ â³äíîñèíàõ. Áóäó÷è çà
ñâîºþ ïðàâîâîþ ïðèðîäîþ ³íñòðóìåíòàìè àäì³í³ñòðàòèâíî-ïðàâîâîãî çàáåçïå÷åííÿ,
âêàçàí³ çàñîáè äàþòü çìîãó çàõèñòèòè ïðèâàòíîïðàâîâ³ ïðàâà ñóá’ºêò³â â³éñüêîâî-
ïðàâîâèõ â³äíîñèí çà äîïîìîãîþ íîðì òà ìåõàí³çì³â àäì³í³ñòðàòèâíîãî ïðàâà.

Àäì³í³ñòðàòèâíî-ïðàâîâ³ çàñîáè çàõèñòó ïðèâàòíèõ ³íòåðåñ³â ìàþòü äâî¿ñòó
ïðàâîâó ïðèðîäó: âîíè âèíèêàþòü ó ãàëóç³, êîòðà ïîðîäæåíà â ìåæàõ ³íøèõ ãà-
ëóçåé ïðàâà, ÿê³ ó íàóêîâ³é ë³òåðàòóð³ â³äíîñÿòü äî ïðèâàòíèõ (öèâ³ëüíîãî,
òðóäîâîãî, ïðàâà ñîö³àëüíîãî çàáåçïå÷åííÿ òîùî).

Àäì³í³ñòðàòèâíî-ïðàâîâ³ çàñîáè çàõèñòó ïðèâàòíèõ ³íòåðåñ³â ñë³ä ðîçãëÿäàòè
ÿê âèçíà÷åí³ íîðìàìè àäì³í³ñòðàòèâíîãî ïðàâà ïðèéîìè òà ñïîñîáè, çà äîïîìîãîþ
ÿêèõ â³äáóâàºòüñÿ ïîíîâëåííÿ ïîðóøåíèõ ïðèâàòíèõ ³íòåðåñ³â ô³çè÷íèõ òà
þðèäè÷íèõ îñ³á, à òàêîæ çàïîá³ãàííÿ â÷èíåííþ òàêèõ ïîðóøåíü ó ìàéáóòíüîìó.
Óêàçàí³ çàñîáè ðåàë³çóþòüñÿ â àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèíàõ, îñê³ëüêè
ïîâ’ÿçàí³ ç ðåàë³çàö³ºþ þðèñäèêö³éíèõ ïîâíîâàæåíü îðãàí³â ïóáë³÷íî¿ âëàäè
(ïóáë³÷íîãî àäì³í³ñòðóâàííÿ); ¿õ çàñòîñóâàííÿ íå ìàº îáîâ’ÿçêîâîþ óìîâîþ
íàÿâíîñò³ ïèñüìîâî¿ àáî óñíî¿ çãîäè ³íøî¿ ñòîðîíè; ïðè â÷èíåíí³ ïåâíîãî ïîðóøåííÿ
ïðèâàòíèõ ³íòåðåñ³â îäí³ºþ ñòîðîíîþ â³äïîâ³äàëüí³ñòü çàñòîñîâóºòüñÿ íå ³íøîþ
ñòîðîíîþ, à îðãàíàìè ïóáë³÷íî¿ âëàäè äåðæàâè.

Ïðèêëàäè çàñòîñóâàííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàñîá³â çàõèñòó ïðèâàòíèõ
³íòåðåñ³â ìîæíà, ó ïåðøó ÷åðãó, çíàéòè â Êîäåêñ³ Óêðà¿íè ïðî àäì³í³ñòðàòèâí³
ïðàâîïîðóøåííÿ, íàïðèêëàä, ó Ãëàâ³ 5 “Àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ â ãàëóç³
îõîðîíè ïðàö³ ³ çäîðîâ’ÿ íàñåëåííÿ”. Óò³ì, êëàñèô³êàö³ÿ àêò³â àäì³í³ñòðàòèâíîãî
ïðàâà, ó ÿêèõ ì³ñòÿòüñÿ äîñë³äæóâàí³ àäì³í³ñòðàòèâíî-ïðàâîâ³ çàñîáè, º òåìîþ
äëÿ îêðåìèõ íàóêîâèõ äîñë³äæåíü.
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ESSENCE OF ADMINISTRATIVE AND LEGAL MEASURES FOR THE
PROTECTION OF PRIVATE INTERESTS

Paper analyzes the essence of administrative and legal means for the protection
of private interests. It has been found out that a fundamental renovation of the
national system of law brings to the agenda the issue of reviewing the understanding
of the relations between public and private law. Today, theoretical sources have
several approaches to understanding of these categories and how they interact, none
of which has prevailed over the other. At the same time, the humanization of
administrative and legal relations, based on the idea of   human-centrism, necessitates
the widespread use of administrative and legal means in areas that were previously
considered to belong exclusively to the private-law industry. This stipulates the need
for scientific search for the role and place of the identification of administrative means
for the protection of private interests.

It is substantiated that administrative and legal means for the protection of
private interests have a dual legal nature: they arise in the field of administrative law,
but their emergence is determined by processes that are generated within other
branches of law, which in the scientific literature refer to private ones (civil, labor,
social, law security, etc.).

The concept of administrative and legal means for the protection of private
interests has been formulated, which should be regarded as the ways and methods, by
which the violated private interests of individuals and legal entities are restored, as
well as the prevention of such violations in the future. The aforementioned means are
implemented in administrative and legal relations, since they are related to the
exercise of jurisdiction of public authorities (public administration); their use does
not have the necessary condition for the written or verbal consent of the other party;
when committing a certain violation of private interests by one party, the responsibility
is exercised not by the other party, but by the public authorities of the state.

Keywords: administrative and legal measures, administrative and legal relations,
administrative law, private interest, public interest, private branches of law.

Îòðèìàíî: 24.10.2019

© Konduforova Lada, 2019


