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Ó ñòàòò³ äîñë³äæåíî êðèòåð³é íàÿâíîñò³ ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü
ñòàòè æåðòâîþ ïåðåñë³äóâàíü ÿê íåîáõ³äíî¿ óìîâè âèçíàííÿ àäì³í³ñòðàòèâíî-
ïðàâîâîãî ñòàòóñó á³æåíöÿ. Ïðîàíàë³çîâàíî íîðìàòèâíó ïðàâîâó îñíîâó íàäàííÿ
ñòàòóñó á³æåíöÿ â Óêðà¿í³. Àêöåíòîâàíî, ùî íàÿâí³ñòü ö³ëêîì îá´ðóíòîâàíèõ
ïîáîþâàíü ñòàòè æåðòâîþ ïåðåñë³äóâàííÿ îõîïëþº äâà ï³äêðèòåð³¿ – ö³ëêîì
îá´ðóíòîâàí³ ïîáîþâàííÿ òà ïåðåñë³äóâàííÿ. Îá´ðóíòîâàíî àâòîðñüêå âèçíà÷åííÿ
êðèòåð³þ “íàÿâíîñò³ îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ ïåðåñë³äóâàíü”.

Êëþ÷îâ³ ñëîâà: á³æåíåöü, ïåðåñë³äóâàííÿ, îá´ðóíòîâàí³ ïîáîþâàííÿ, ïðàâîâèé
ñòàòóñ, êðèòåð³é âèçíàííÿ á³æåíöåì.

Çà äàíèìè Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè Óêðà¿íè (äàë³ – ÄÌÑ), ó 2018 ðîö³
â Óêðà¿í³ çàðåºñòðîâàíî 2,4 òèñ. á³æåíö³â [1]. Âîäíî÷àñ íà òåðèòîð³¿ Óêðà¿íè
ïðîæèâàþòü 284 òèñ. ³íîçåìö³â, ç íèõ 128 òèñ. ïåðåáóâàþòü â Óêðà¿í³ òèì÷àñîâî
[2]. Ì³í³ìàëüíà ê³ëüê³ñòü çàðåºñòðîâàíèõ á³æåíö³â ó êðà¿í³ (2,4 òèñ.), ïîð³âíþþ÷è
³ç çàãàëüíîþ ê³ëüê³ñòþ ì³ãðàíò³â â Óêðà¿í³ (284 òèñ.), âðàæàº ³ âèêëèêàº
çàíåïîêîºííÿ.

Ïîäàëüøèé àíàë³ç ñòàòèñòè÷íèõ äàíèõ çàñâ³ä÷èâ, ùî óïðîäîâæ 2014–2017
ðîê³â çà îòðèìàííÿì ñòàòóñó á³æåíöÿ äî ÄÌÑ çâåðíóëîñÿ 4033 ³íîçåìö³â
(ãðîìàäÿíè Àôãàí³ñòàíó, Ñèð³¿, ÐÔ, ²ðàêó), ç ÿêèõ ñòàòóñ á³æåíöÿ áóëî íàäàíî
ëèøå 197 îñîáàì [3]. Â³äïîâ³äíî äî íàö³îíàëüíîãî çàêîíîäàâñòâà, ÿêå áàçóºòüñÿ
íà ì³æíàðîäíèõ ñòàíäàðòàõ, äëÿ îòðèìàííÿ ñòàòóñó á³æåíöÿ îñîáà ìàº â³äïîâ³äàòè
ïåâíèì êðèòåð³ÿì, à ñàìå: çíàõîäèòèñÿ ïîçà ìåæàìè êðà¿íè ñâîãî ïîõîäæåííÿ,
ìàòè ö³ëêîì îá´ðóíòîâàí³ ïîáîþâàííÿ ñòàòè æåðòâîþ ïåðåñë³äóâàííÿ çà îçíàêàìè
ðàñè, â³ðîñïîâ³äàííÿ, ãðîìàäÿíñòâà (íàö³îíàëüíîñò³), íàëåæíîñò³ äî ïåâíî¿
ñîö³àëüíî¿ ãðóïè òà ïîë³òè÷íèõ ïåðåêîíàíü, íå ìàòè çàõèñòó êðà¿íè ïîõîäæåííÿ.
Ïðîòå á³ëüø³ñòü ì³ãðàíò³â, ùî ïðàãíóòü îòðèìàòè ñòàòóñ á³æåíöÿ, íå â³äïîâ³äàþòü
îñíîâíîìó êðèòåð³þ – íå ìàþòü ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ
ïåðåñë³äóâàííÿ, à º çâè÷àéíèìè åêîíîì³÷íèìè ì³ãðàíòàìè.

Ïðîòå òðèâàë³ òà íåïîîäèíîê³ ñóäîâ³ ïðîöåñè ùîäî âèçíàííÿ îñîáè á³æåíöåì,
ÿê³ â³äáóâàþòüñÿ â Óêðà¿í³, ñâ³ä÷àòü, ùî íå çàâæäè îñîáè, ÿê³ îòðèìóþòü â³äìîâó
ó íàáóòò³ ñòàòóñó á³æåíöÿ, º åêîíîì³÷íèìè ì³ãðàíòàìè; íåïîîäèíîê³ âèïàäêè,
êîëè ôàõ³âö³ ÄÌÑ íåâ³ðíî òëóìà÷àòü òàêèé êðèòåð³é íàáóòòÿ ñòàòóñó á³æåíöÿ,
ÿê ö³ëêîì îá´ðóíòîâàí³ ïîáîþâàííÿ ñòàòè æåðòâîþ ïåðåñë³äóâàííÿ [4, 5].
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Ìåòîþ äîñë³äæåííÿ º àíàë³ç êðèòåð³þ íàÿâíîñò³ ö³ëêîì îá´ðóíòîâàíèõ ïî-
áîþâàíü ñòàòè æåðòâîþ ïåðåñë³äóâàíü ÿê íåîáõ³äíî¿ óìîâè âèçíàííÿ àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî ñòàòóñó á³æåíöÿ.

Êðèòåð³é íàÿâíîñò³ ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ ïåðå-
ñë³äóâàíü ÿê íåîáõ³äíî¿ óìîâè âèçíàííÿ îñîáè á³æåíöåì ñôîðìîâàíèé ó ì³æ-
íàðîäíîìó ïðàâ³ é çàêð³ïëåíèé ó Ñòàòóò³ Óïðàâë³ííÿ Âåðõîâíîãî êîì³ñàðà ÎÎÍ
ó ñïðàâàõ á³æåíö³â (1950) [6, ñ. 278–283], Êîíâåíö³¿ ÎÎÍ ïðî ñòàòóñ á³æåíö³â
(1951) [7] òà Ïðîòîêîë³ ùîäî ñòàòóñó á³æåíöÿ (1967) [8]. Êð³ì öèõ ì³æíàðîäíèõ
äîêóìåíò³â êðèòåð³¿ âèçíà÷åííÿ îñîáè á³æåíöåì âèêëàäåí³ ó Íàñòàíîâ³ ç ïðîöåäóð
³ êðèòåð³¿â âèçíà÷åííÿ ñòàòóñó á³æåíöÿ ÓÂÊÁ ÎÎÍ, ùî áóëà ðîçðîáëåíà ³
îïóáë³êîâàíà ó 1979 ð. (äàë³ – Íàñòàíîâà ÓÂÊÁ ÎÎÍ) [9]. Çàçíà÷åíà íàñòàíîâà
ïðåäñòàâëÿº ñîáîþ óçàãàëüíåííÿ ïðàêòè÷íîãî äîñâ³äó ÓÂÊÁ ÎÎÍ, ïðàêòèêè
äåðæàâ, óçàãàëüíåíü Âèêîíàâ÷îãî êîì³òåòó ÓÂÊÁ ÎÎÍ, íàóêîâèõ ï³äõîä³â òà
ñóäîâèõ ð³øåíü íàö³îíàëüíîãî, ðåã³îíàëüíîãî òà ì³æíàðîäíîãî ð³âíÿ, à îòæå, ïðè
ðîçãëÿä³ êðèòåð³¿â âèçíà÷åííÿ ïîíÿòòÿ “á³æåíö³” â íàø³é ðîáîò³ ìè íåîäíîðàçîâî
çâåðòàòèìåìîñÿ äî ö³º¿ Íàñòàíîâè, õî÷à âîíà é ìàº ðåêîìåíäàö³éíèé õàðàêòåð.

Ó íàö³îíàëüíîìó çàêîíîäàâñòâ³ çàçíà÷åíèé êðèòåð³é çàêð³ïëåíî ñïî÷àòêó â
Çàêîí³ Óêðà¿íè â³ä 24 ãðóäíÿ1993 ðîêó ¹ 3818-XII “Ïðî á³æåíö³â” [10], çãîäîì
ó Çàêîí³ Óêðà¿íè â³ä 21 ÷åðâíÿ 2001 ðîêó ¹ 2557-III “Ïðî á³æåíö³â” [11], à òà-
êîæ ó Çàêîí³ Óêðà¿íè â³ä 8 ëèïíÿ 2011 ðîêó ¹ 3671-VI “Ïðî á³æåíö³â òà îñ³á,
ÿê³ ïîòðåáóþòü äîäàòêîâîãî àáî òèì÷àñîâîãî çàõèñòó” [12].

Íàÿâí³ñòü ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ ïåðåñë³äóâàííÿ
îõîïëþº, íà íàøå ïåðåêîíàííÿ, äâà ï³äêðèòåð³¿ – ö³ëêîì îá´ðóíòîâàí³ ïîáîþâàííÿ
òà ïåðåñë³äóâàííÿ.

Â³äïîâ³äíî äî àêàäåì³÷íîãî ñëîâíèêà, ïîáîþâàííÿ – öå ïî÷óòòÿ òðèâîãè,
õâèëþâàííÿ, âèêëèêàíå ÷åêàííÿì ÷îãî-íåáóäü íåïðèºìíîãî, íåáàæàíîãî [13]. Ó
ï. 37 ãëàâè “Â” Íàñòàíîâè ÓÂÊÁ ÎÎÍ çàçíà÷àºòüñÿ, ùî ïîáîþâàííÿ – çàâæäè
ñóá’ºêòèâí³, à îòæå, äëÿ âñòàíîâëåííÿ ñòàòóñó á³æåíöÿ íåîáõ³äíà îö³íêà êëîïîòàííÿ
îñîáè, ùî âèìàãàº ì³æíàðîäíîãî çàõèñòó, à íå ñóäæåííÿ ïðî îáñòàíîâêó, ùî
ñêëàëàñÿ ó êðà¿í³ éîãî ïîõîäæåííÿ; ïðè öüîìó ó ï. 38 öüîãî æ äîêóìåíòà çàçíà-
÷àºòüñÿ, ùî îñê³ëüêè äî ñëîâà “ïîáîþâàííÿ” â Êîíâåíö³¿ äîäàþòüñÿ “ö³ëêîì îá-
´ðóíòîâàí³”, òî ñóá’ºêòèâíèé ñòàí îñîáè, ùî íàìàãàºòüñÿ îòðèìàòè ñòàòóñ á³æåíöÿ,
ìàº áóòè ï³äêð³ïëåíèé îá’ºêòèâíîþ ñèòóàö³ºþ, à îòæå, ïîíÿòòÿ “ö³ëêîì îá´ðóíòî-
âàí³ ïîáîþâàííÿ” ì³ñòèòü ÿê ñóá’ºêòèâíèé, òàê ³ îá’ºêòèâíèé åëåìåíòè, ÿê³ ñë³ä
áðàòè äî óâàãè [9]. Òàêó æ ïîçèö³þ îá´ðóíòîâóº ó ñâî¿é ðîáîò³ ª.Ñ. Ãåðàñèìåíêî,
ÿêèé âêàçóº, ùî êðèòåð³é “ö³ëêîì îá´ðóíòîâàí³ ïîáîþâàííÿ” º êëþ÷îâèì ïðè
àíàë³ç³ ïîíÿòòÿ “á³æåíåöü” ³ âêëþ÷àº â ñåáå ÿê ñóá’ºêòèâí³, òàê ³ îá’ºêòèâí³ åëå-
ìåíòè [14, ñ. 81–83]. Çà âèçíà÷åííÿì àâòîðà, ñòðàõ – öå ñòàí ïñèõ³êè (òîáòî
óìîâîþ ñóá’ºêòèâíîþ), à îáñòàâèíè â êðà¿í³ ãðîìàäÿíñüêî¿ ïðèíàëåæíîñò³ ñòâî-
ðþþòü îá’ºêòèâí³ óìîâè. Ó Òëóìà÷åíí³ ÓÂÊÁ ÎÎÍ äî Êîíâåíö³¿ ÎÎÍ ïðî ñòà-
òóñ á³æåíö³â çàçíà÷àºòüñÿ, ùî õî÷à ïîáîþâàííÿ º ñóá’ºêòèâíèìè åìîö³ÿìè, òèì
íå ìåíø, äëÿ âèçíà÷åííÿ ñòàòóñó á³æåíöÿ, âîíè ïîâèíí³ áóòè îá´ðóíòîâàí³, òîáòî
ìàòè îá’ºêòèâí³ ï³äñòàâè, ïðè öüîìó ñòóï³íü çíà÷óùîñò³ öèõ åëåìåíò³â ìîæå â³ä-
ð³çíÿòèñÿ â êîæíîìó îêðåìîìó âèïàäêó: ç îäíîãî áîêó, êîëè ñóá’ºêòèâí³ ïî-
áîþâàííÿ íå âèñëîâëþþòüñÿ, à îá’ºêòèâí³ îáñòàâèíè ìîæóòü ö³ëêîì âèïðàâäàòè
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âèçíàííÿ î÷åâèäíî¿ íåáåçïåêè äëÿ áóäü-ÿêî¿ îñîáè, ÿêà â íèõ îïèíèëàñÿ, â³äñóòí³ñòü
ïîáîþâàíü º íå³ñòîòíîþ; ç ³íøîãî áîêó, ìîæóòü áóòè òàê³ âèïàäêè, êîëè îá’ºêòèâí³
îáñòàâèíè ñàì³ ïî ñîá³ íå çäàþòüñÿ ïåðåêîíëèâèìè, îäíàê, óðàõîâóþ÷è îñîáèñòó
ïåðåä³ñòîð³þ, ðåë³ã³éíó ñèñòåìó ³ ä³ÿëüí³ñòü îêðåìî âçÿòî¿ îñîáè, ö³ îáñòàâèíè
ìîæóòü ä³éñíî ðîçãëÿäàòèñÿ ÿê äîêàçè çàãðîçëèâèõ äëÿ íå¿ îá´ðóíòîâàíèõ
ïîáîþâàíü, òîä³ ÿê ò³ æ ñàì³ îá’ºêòèâí³ îáñòàâèíè ìîæóòü íå ðîçãëÿäàòèñÿ ÿê
òàê³ â ðàç³ ³íøî¿ îñîáè [15].

Àíàë³ç Íàñòàíîâè ÓÂÊÁ ÎÎÍ äîçâîëÿº êîíñòàòóâàòè, ùî ï³äêðèòåð³é
“ö³ëêîì îá´ðóíòîâàí³ ïîáîþâàííÿ” ïîëÿãàº ó ðîçóìíîìó ïîºäíàíí³ ñóá’ºêòèâíîãî
òà îá’ºêòèâíîãî åëåìåíò³â, ÿê³ ñë³ä óðàõîâóâàòè ïðè âèçíà÷åí³ íàÿâíîñò³ â îñîáè
êðèòåð³þ “ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ ïåðåñë³äóâàííÿ”.
Âèÿâëåííÿ òà îö³íêà ñóá’ºêòèâíîãî åëåìåíòà ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü
ìàþòü âêëþ÷àòè: äóøåâíèé ñòàí îñîáè; õàðàêòåðèñòèêó îñîáëèâîñò³ îñîáè, éîãî
ïñèõîëîã³÷í³ ðåàêö³¿, éîãî ùèð³ñòü òîùî. Âèÿâëåííÿ òà îö³íêà îá’ºêòèâíîãî åëå-
ìåíòà ö³ëêîì îá´ðóíòîâàíèõ ïîáîþâàíü ìàþòü âêëþ÷àòè: îö³íêó äîñòîâ³ðíîñò³
îáñòàâèí, ùî ñêëàëèñÿ ó êðà¿í³ íàö³îíàëüíî¿ íàëåæíîñò³ îñîáè â êîíòåêñò³ â³ä-
ïîâ³äíî¿ âèõ³äíî¿ ³íôîðìàö³¿ ïðî ñèòóàö³þ, îñîáëèâîñò³ îñîáèñòîãî òà ñ³ìåéíîãî
æèòòÿ îñîáè, éîãî ó÷àñòü ó ñîö³àëüíèõ, ðàñîâèõ, ðåë³ã³éíèõ, íàö³îíàëüíèõ ³ ïîë³-
òè÷íèõ ãðóïàõ òîùî, îñîáèñòèé äîñâ³ä ÷è äîñâ³ä éîãî ðîäè÷³â àáî äðóç³â, õàðàêòåð
îñîáè, éîãî ìèíóëå, éîãî âïëèâ, éîãî ìàòåð³àëüíèé ñòàí, çàêîíè êðà¿íè íàö³îíàëüíî¿
íàëåæíîñò³ îñîáè òà ñïîñîáè ¿õ çàñòîñóâàííÿ.

Îá´ðóíòîâàí³ ïîáîþâàííÿ ìàþòü ñïðÿìîâóâàòèñÿ íå íà àáèùî, à íà
ï³äòâåðäæåííÿ òîãî, ùî, ïîâåðíóâøèñü ó êðà¿íó ñâîº¿ ãðîìàäÿíñüêî¿ ïðèíàëåæíîñò³,
îñîáà ïîáîþºòüñÿ ñòàòè æåðòâîþ ïåðåñë³äóâàíü.

Ó ñëîâíèêó óêðà¿íñüêî¿ ìîâè ïåðåñë³äóâàííÿ òëóìà÷èòüñÿ ÿê: 1) ä³ÿ çà
çíà÷åííÿì ïåðåñë³äóâàííÿ; 2) óòèñêè, ïðèãíîáëåííÿ [16]. Çà âèçíà÷åííÿì
Ñ. Ðåìïåëëà, ïåðåñë³äóâàííÿ – öå ñèñòåìàòè÷íå, ïîãàíå ñòàâëåííÿ äî îêðåìî¿
îñîáè àáî ãðóïè ç áîêó ³íøî¿ îñîáè àáî ãðóïè (íàéïîøèðåí³øå ïåðåñë³äóâàííÿ –
ðåë³ã³éíå, ðàñèçì òà ïîë³òè÷í³ ðåïðåñ³¿); çàâäàííÿ ñòðàæäàíü, ñòðàõó, áîëþ, äîìà-
ãàííÿ, óâ’ÿçíåííÿ, ³íòåðíóâàííÿ – âñå öå ÷èííèêè, ÿê³ ìîæóòü ñïðè÷èíèòè ïåðå-
ñë³äóâàííÿ, ïðè öüîìó ñòðàæäàííÿ, ÿêèõ çàçíàº æåðòâà, ìàþòü áóòè äîñèòü ñóâîð³
[17]. Ïðè öüîìó àâòîð íàãîëîøóº, ùî ïîðîãîâèé ð³âåíü òÿæêîñò³ íå âèçíà÷åíèé
³ ñëóãóº äæåðåëîì ïîäàëüøèõ äèñêóñ³é.

Âèçíà÷åííÿ òåðì³íà “ïåðåñë³äóâàííÿ” í³ ó Ñòàòóò³ ÓÂÊÁ, í³ ó Êîíâåíö³¿
ÎÎÍ ïðî ñòàòóñ á³æåíö³â (1951) [7], í³ ó Ñòàòóò³ óïðàâë³ííÿ Âåðõîâíîãî êîì³ñàðà
ÎÎÍ ó ñïðàâàõ á³æåíö³â (1950) [6] íå ì³ñòèòüñÿ. Ïîçèö³ÿ ÓÂÊÁ ÎÎÍ ç öüîãî
ïðèâîäó íåîäíîçíà÷íà. Òàê, ó ï. 3, 4 ïîçèö³¿ ÓÂÊÁ ÎÎÍ, âèêëàäåí³é 14.03.1995,
çàçíà÷àºòüñÿ, ùî íåçâàæàþ÷è íà òå, ùî “…ïîíÿòòÿ “ïåðåñë³äóâàííÿ” ó íîðìàõ
Êîíâåíö³¿ íå íàäàºòüñÿ, îäíàê îñíîâíèé çì³ñò, âèðàæåíèé ó Ïðåàìáóë³ Êîíâåíö³¿
³ çðîçóì³ëèé âñ³ì, ïîëÿãàº â òîìó, ùî ïåðåñë³äóâàííÿ âêëþ÷àþòü ó ñåáå âñ³
ñåðéîçí³ ïîðóøåííÿ ïðàâ ëþäèíè” [18], òîáòî ïåðåñë³äóâàííÿì ââàæàºòüñÿ
ïîðóøåííÿ ïðàâ ëþäèíè. Âîäíî÷àñ ó ï. 51 Íàñòàíîâè ç ïðîöåäóð ³ êðèòåð³¿â
âèçíà÷åííÿ ñòàòóñó á³æåíöÿ ÓÂÊÁ ÎÎÍ âêàçóºòüñÿ: “...íå ³ñíóº çàãàëüíîâèçíàíîãî
âèçíà÷åííÿ ïîíÿòòÿ “ïåðåñë³äóâàííÿ”, ³ ÷èñëåíí³ ñïðîáè ñôîðìóëþâàòè òàêå
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âèçíà÷åííÿ íå ìàëè óñï³õó. Ç³ ñòàòò³ 33 Êîíâåíö³¿ 1951 ðîêó ìîæíà çðîáèòè
âèñíîâîê, ùî çàãðîçà æèòòþ ³ ñâîáîä³ ç ïðè÷èíè ðàñè, ðåë³ã³¿, íàö³îíàëüíîñò³,
ïîë³òè÷íèõ ïåðåêîíàíü àáî ïðèíàëåæíîñò³ äî áóäü-ÿêî¿ ñîö³àëüíî¿ ãðóïè çàâæäè
º ïåðåñë³äóâàííÿì” [9], à îòæå, ïåðåñë³äóâàííÿ ðîçãëÿäàºòüñÿ ÿê çàãðîçà æèòòþ
òà ñâîáîä³.

Íåîáõ³äíî çàçíà÷èòè, ùî ³ ñåðåä íàóêîâö³â º ð³çí³ äóìêè ùîäî âèçíà÷åííÿ
ïåðåñë³äóâàííÿ: îäí³ ââàæàþòü öå çàãðîçîþ æèòòþ òà ñâîáîä³, ³íø³ – ïîðóøåííÿì
çàãàëüíîâèçíàíèõ ïðàâ ëþäèíè [20, ñ. 101–106; 21, ñ. 234; 22, ñ. 124; 23, ñ. 145; 24,
ñ. 256]. Äëÿ ôîðìóëþâàííÿ âëàñíî¿ äóìêè ùîäî ö³º¿ ïðîáëåìè, íåîáõ³äíî ïðèä³ëèòè
óâàãó ïðàâàì ëþäèíè.

Â³äïîâ³äíî äî Çàãàëüíî¿ äåêëàðàö³¿ ïðàâ ëþäèíè, ïðàâà ëþäèíè – êîìïëåêñ
ïðèðîäíèõ ³ íåïîðóøíèõ ñâîáîä ³ þðèäè÷íèõ ìîæëèâîñòåé, çóìîâëåíèõ ôàêòîì
³ñíóâàííÿ ëþäèíè â ñóñï³ëüñòâ³ [25]. Äî îñíîâíèõ ïðàâ ëþäèíè íàëåæàòü: îñîáèñò³
ïðàâà ³ ñâîáîäè ëþäèíè (þðèäè÷í³ ìîæëèâîñò³ ô³çè÷íîãî, äóõîâíîãî òà ³íòåëåê-
òóàëüíîãî ³ñíóâàííÿ ëþäåé ÿê îñîáèñòîñòåé), åêîíîì³÷í³ ïðàâà (ìîæëèâîñò³ ëþäèíè
ðåàë³çóâàòè ñâî¿ çä³áíîñò³ ³ çäîáóâàòè çàñîáè äëÿ ³ñíóâàííÿ, áåðó÷è ó÷àñòü ó âè-
ðîáíèöòâ³ ìàòåð³àëüíèõ òà ³íøèõ áëàã); ñîö³àëüí³ ïðàâà (ìîæëèâ³ñòü ëþäèíè ³
ãðîìàäÿíèíà ïî çàáåçïå÷åííþ íàëåæíèõ ñîö³àëüíèõ óìîâ æèòòÿ òà íà ñîö³àëüíèé
çàõèñò); åêîëîã³÷í³ ïðàâà (ïðàâà ëþäèíè íà áåçïå÷íå åêîëîã³÷íå ñåðåäîâèùå);
êóëüòóðí³ ïðàâà (ìîæëèâîñò³ çáåðåæåííÿ ³ ðîçâèòêó ñâî¿õ äóõîâíèõ ³íòåðåñ³â ³
çä³áíîñòåé, ³íäèâ³äóàëüíîãî îáðàçó òà íàö³îíàëüíî¿ ñàìîáóòíîñò³, äîñòóïó äî
äóõîâíèõ çäîáóòê³â ëþäñòâà, ¿õ çàñâîºííÿ, âèêîðèñòàííÿ òà ó÷àñò³ ó ¿õ ïîäàëüøîìó
ðîçâèòêó); ïîë³òè÷í³ òà ãðîìàäÿíñüê³ ïðàâà (ìîæëèâîñò³ ä³éñíîãî íàðîäîâëàääÿ,
ñòâîðåííÿ òàêèõ âçàºìîâ³äíîñèí âëàäè ³ ëþäèíè, ïðè ÿêèõ âëàäà âèðàæàº ³íòåðåñè
ëþäèíè, ñèñòåìà ïðàâîâ³äíîñèí ùî áóäóþòüñÿ íà âçàºìîðîçóì³íí³ ³ âçàºìîä³¿
îðãàí³â âëàäè ³ ãðîìàäÿíèíà). Ç îäíîãî áîêó, âàæêî ââàæàòè ïåðåñë³äóâàííÿì
ïîðóøåííÿ êðà¿íîþ ïðàâà äîñòóïó äî äóõîâíèõ çäîáóòê³â ëþäñòâà, ïðîòå ç ³íøî-
ãî – ïîðóøåííÿ ³íòåëåêòóàëüíîãî ³ñíóâàííÿ ëþäåé ÿê îñîáèñòîñòåé òà ìîæëèâîñò³
ëþäèíè çäîáóâàòè çàñîáè äëÿ ³ñíóâàííÿ çà ïåâíèõ îáñòàâèí ìîæóòü áóòè âèçíàí³
ïîðóøåííÿì ïðàâ ëþäèíè. Ç öüîãî ïðèâîäó ñòàþòü ó íàãîä³ ðîç’ÿñíåííÿ Íàñòàíîâè
ÓÂÊÁ [9], âèêëàäåí³ ó ï. 51 ãëàâè Â, äå çàçíà÷àºòüñÿ “… ÷è â³äíîñÿòüñÿ äî
ïåðåñë³äóâàíü ïîðóøåííÿ ïðàâ ëþäèíè, êð³ì çàãðîçè æèòòþ òà ñâîáîä³, çàëåæèòü
â³ä îáñòàâèí êîæíî¿ ñïðàâè, âêëþ÷àþ÷è ñóá’ºêòèâíèé åëåìåíò… íåìîæëèâî
âèðîáèòè çàãàëüíå ïðàâèëî ùîäî òîãî, ÿê³ ïðè÷èíè ìîæóòü âèçâàòè îá´ðóíòîâàí³
âèìîãè ïðî íàäàííÿ ñòàòóñó á³æåíöÿ…, öå çàëåæèòü â³ä ñóêóïíîñò³ âñ³õ îáñòàâèí,
âêëþ÷àþ÷è êîíêðåòí³ ãåîãðàô³÷í³, ³ñòîðè÷í³ òà åòíîëîã³÷í³ óìîâè”. Îòæå,
ïåðåñë³äóâàííÿì ìîæíà ââàæàòè, íàñàìïåðåä, çàãðîçó æèòòþ òà ñâîáîä³, àëå, çàëåæíî
â³ä îáñòàâèí ñïðàâè, ïåðåñë³äóâàííÿì ìîæå áóòè âèçíàíî ïîðóøåííÿ ³íøèõ
îñíîâíèõ ïðàâ ëþäèíè.

Òàêèì ÷èíîì, êðèòåð³é “íàÿâíîñò³ îá´ðóíòîâàíèõ ïîáîþâàíü ñòàòè æåðòâîþ
ïåðåñë³äóâàíü” ÿê êðèòåð³é âèçíàííÿ îñîáè á³æåíöåì ïîëÿãàº ó ñóá’ºêòèâíîìó
â³äíîøåíí³ îñîáè äî ìîæëèâîñò³ ïîðóøåííÿ éîãî îñíîâíèõ ïðàâ òà ñâîáîä
(íàñàìïåðåä, íàÿâí³é çàãðîç³ æèòòþ ÷è ñâîáîä³) çà îáñòàâèí, ùî ñêëàëèñÿ ó êðà¿í³
íàö³îíàëüíî¿ íàëåæíîñò³ ó ðàç³ éîãî ïîâåðíåííÿ äî íå¿.
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THE AVAILABILITY OF WELL-FOUNDED FEAR OF BEING A VICTIM
OF PERSECUTION AS A NECESSARY CONDITION FOR RECOGNITION

OF ADMINISTRATIVE AND LEGAL REFUGEE STATUS

The article investigates the criterion of a well-founded fear of becoming a victim
of persecution as a necessary condition for recognition of administrative and legal
status of a refugee. The legal framework for granting refugee status in Ukraine has
been analysed. Attention is focused on international legal instruments that clarifying
the concept of a “refugee” and defining the criteria for granting such status, as adopted
by the international community. It has been noted that the criterion of a well-
founded fear of persecution as a necessary condition for the recognition of a person as
a refugee is established in international law and enshrined in the Statute of the Office
of the UN High Commissioner for Refugees (OHCR UN) (1950), the UN Convention
relating to the Status of Refugees (1951) and the Protocol on Refugee Status (1967).
In addition, the criteria for determining a person as a refugee are set out in the OHCR
UN Handbook on Procedures and Criteria for Determining Refugee Status, which
was developed and published in 1979 and is a compilation of OHCR UN practical
experience, State practice, OHCR UN Executive Committee generalizations, scientific
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approaches and judicial decisions at the national, regional and international levels.
One of the key criteria for recognizing “refugee” status – a well-founded fear of
persecution – has been explored, which in our view covers two sub-criteria – well-
founded fear and persecution.

Each sub-criterion is considered separately. The “well-founded fear” sub-criterion
is a reasonable combination of subjective and objective elements that should be
factored into determining whether a person has a “well-founded fear of persecution”
criterion. “Fear” should not be aimed at anything, but at confirming that a person,
having returned to the country of their nationality, is afraid to become a victim of
persecution. The term “persecution” is not defined in the OHCR UN Charter, the
UN Convention relating to the Status of Refugees (1951) or the Charter of the Office
of the UN High Commissioner for Refugees (1950).

But paragraph 3, 4 of the OHCR UN position, set out on 14.03.1995, determines
that prosecution includes all serious human rights violations. However, there are two
views among scholars on the definition of persecution – as a threat to life and
freedom, and as a violation of universally recognized human rights.

It has been summed up that the criterion of “well-founded fear of persecution”
as a criterion for recognizing a person as a refugee consists in a person’s subjective
attitude towards the possibility that his or her fundamental rights and freedoms may
be violated (primarily the threat to life or freedom that exists) in the circumstances
that have developed in the country of nationality if he or she returns to it.

Keywords: refugee, persecution, well-founded fear, legal status, refugee recognition
criterion.
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