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HAABHICTbh IIIVIKOM OBIPYHTOBAHUX IIOBOIOBAHb

CTATHU JREPTBOIO IIEPECJIINYBAHDb AK HEOBXI/IHA

YMOBA BU3HAHHA AIMIHICTPATHUBHO-IIPABOBOI'O
CTATYCY BIREHIIA

Y cmammi docnioiceno Kpumepiili nassnocmi uiikom o0rpyHmMosanux noboeais
cmamu Jcepmeoto nepeciioysans SK HeoOXiOHOT YMOBU BUSHAHHS AOMIHICIPAMUEHO-
npasosozo cmamycy Oixcenys. IIpoananizosano HOPMamusHy npasosy 0CHOBY HAOAHHS
cmamycy Oixcenyss 6 Yxpaini. AKuenmoeano, wo HAsS6HICMb ULIKOM 00TDYHMOBAHUX
n060106aIHL CMAMU HCEPMBOIO NEPeCcIioysanis 0XOnuoe 06a niokpumepii — uiKoMm
obrpynmosani noborsanis ma nepeciioyeanns. OOrpyHMoBano asmopcvke GUHAUCHH
Kpumepito “nassnocmi 00rpyHMOBAHUX NOOOEAHL CMAMU HCEPMBOIO NePeciioyeais”.

Kntouoei cnosa: bixceneup, nepecnioyeaniis, 00rpynmosaii noooeanmst, npasosuil
cmamyc, Kpumepii UsHaHHs OilCeHUEM.

3a manrmu [lepskaBHoi Mirpaitiiinoi ciy:k6u Ykpainu (mani — JIMC), y 2018 pori
B YKpaiui s3apeecrpoBato 2,4 tuc. Oizkeriis [1]. BogHowac Ha Tepuropii Ykpaitu
POKUBAOTH 284 THC. iHO3eMIliB, 3 HUX 128 THc. nepebyBaroTh B YKpaiHi THMYacOBO
[2]. MinimasibHa KiJIbKiCTh 3apeecTpoBaHKX OiKeHI(B y KpaiHi (2,4 THC.), MTOPiBHIOIOYM
i3 3arasbHOI0 KiJbKicTIO MirpanTiB B Ykpaini (284 Tuc.), Bpaka€ i BUKJIUKAE
3aHEIIOKOEHHS.

[Topanpummit anasis cTaTUCTUYHUX JAHUX 3acBiguuB, 1m0 yrpoaosx 2014-2017
pokiB 3a orpumanHHsIM crtatycy Oixkenig qo JIMC 3Bepnysocs 4033 iHozeMmIliB
(rpomamstau Adranicrany, Cupii, PD, Ipaky), 3 skux cratyc OiskeHiist OyJ0 HagaHO
mtre 197 ocobam [3]. BiamosiaHo 10 HaIliOHAIBHOTO 3aKOHOIABCTBA, sIKe GA3YETHCST
Ha MIKHAPOIHUX CTaHIAPTaX, JIsl OTPUMAHHS cTaTycy OiKeHIlst 0coba Ma€ BifloBiiaTu
MEeBHUM KPUTEPisM, a caMme: 3HAXOAUTUCS 11032 MeKaMU KpaiHM CBOTO MOXOJZKEHHS,
MaTH IiJIKOM OOTPYHTOBaHi MOOOIOBAHHS CTATH JKEPTBOIO TIEPECIilyBaHHS 32 O3HAKAMMU
pacu, BipocHoOBiJlaHHS, I'POMa/isiHCTBA (HAIiOHAJBHOCTI), HAJIEKHOCTI J0 IeBHOI
COILLAJIbHOI TPYIN Ta MOJITUYHUX IIePEKOHAHDb, HE MaTU 3aXUCTY KPAIHU ITOXO/PKCHHA.
I[Tpore GiIBITCTh MITPAHTIB, IO TIPArHyTh OTPUMATH CTAaTyC Oi’KEHIIs, He BiIIOBIIa0Th
OCHOBHOMY KPUTEPit0 — He MAIOTh I[IJIKOM OOTPYHTOBAHUX MOOOIOBAHb CTATH KEPTBOIO
nepecsiilyBaHHs, a € 3BUYallHUMU €KOHOMIYHUMM MirpDaHTaMU.

ITIpote TpuBaJIi Ta HEMOOAMHOKI CY/IOBI TIPOIECH TIOI0 BU3HAHHS 0COOM OisKEHIIEM,
AKi BigOyBaloThest B YKpaiHi, CBi4aTh, 10 He 3aBkKAU 0COOH, SKi OTPUMYIOTH BiZIMOBY
y HaOyTTi crarycy OiKeHIs, € eKOHOMIYHUMHU MirpaHTaMu; HEIIOOAMHOKI BUIIAIKH,
kosin (paxiBiii JIMC HeBipHO TiiyMauaTh TaKWUH KpUTepiii HaOyTTsT cTaTycy OiKeHI,
SK IILJIKOM OOIPYHTOBaHi TOOOIOBaHHS CTaTH JKEPTBOIO MepecigyBaHus [4, 5].
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MeTor0 IOCTiPKEHHSI € aHaJIi3 KPUTEPio HasBHOCTI ILJIKOM OOIPYHTOBaHUX IT0-
60fOBaHb CTaTH KEPTBOIO TEPECIiyBaHb sIK HeOOXiZHOI YMOBYM BHU3HAHHST aMiHiCT-
PaTUBHO-IIPABOBOIO CTATYCy OisKEHIIS.

Kpurepiii HassBHOCTI I[iIKOM OOTPYHTOBaHUX MOOOIOBAaHb CTATH JKEPTBOIO TEepe-
crTiyBaHb sIK HEOOXiHOI yMOBM BH3HaHHSI ocoOm OiskeHileM c(hOPMOBaHUI y MixK-
HapojHOMY TpaBi it 3akpinienuii y Cratyti Ynpassiinas Bepxosaoro komicapa OOH
y crpasax Gixeniis (1950) [6, c¢. 278—283], Kouseniii OOH mpo craryc GikeHIiB
(1951) [7] ra ITporokoi momao crarycy Oiskentsg (1967) [8]. Kpim 1ux MisKHapoaHuX
JOKYMEHTIB KpUTEpii BUsHaUeHHst 0coOu OiskeHIleM BukaaeHi y Hacranosi 3 mpomemyp
i kputepiiB BusHauenHst crarycy Oixkenns YBKB OOH, mo 6yma pospobiena i
onyb6mikoBana y 1979 p. (mami — HacranoBa YBKB OOH) [9]. 3asnauena HactaHoBa
npecTaBisie cobor0 yaaraabHeHHs mpaktudHoro pocsizy YBKB OOH, mpakrtuku
nep:KaB, ysaraibHeHb Bukonauoro xomitery YBKDB OOH, naykoBux miaxomis ta
CY/ZIOBUX pillleHb HAIiOHAJIbHOIO, PEriOHAJILHOTO Ta MiXKHAPOIAHOTO PiBHHA, a OTXKe, IIPU
PO3TJISA/Il KPUTEPIiB BUBHAYEHHS TOHATTS “OisKeHIli” B HaIIiil poOOTi MU HEOL[HOPA30BO
3BepTaTuMemocs /o 1iei HacranoBu, xoua BoHa I Ma€ peKOMEH/IAIINHUI XapaKTep.

Y namioHanbHOMY 3aKOHO/IABCTBI 3a3HAYEHUIT KPUTEPiHl 3aKPIiTlJIEHO CIIOYATKY B
3akoni Ykpaiau Bix 24 rpyaasi1993 poky Ne 3818-XII “IIpo Gixenitis” [10], sromom
y 3akoni Ykpainu Bix 21 uepsust 2001 poxy Ne 2557-111 “IIpo Giskenttis” [11], a Ta-
KoK y 3akoni Ykpaiuu Big 8 ymmnusg 2011 poxy Ne 3671-VI “IIpo GixeHiiis Ta ocio,
sIKi TOTPeOYIOTh 0AATKOBOTO abo TMMYacoBoro 3axucty” [12].

HasiBHicTh IiIKOM 0OTPYHTOBAHUX 1TOGOIOBAaHb CTATH KEPTBOIO TIEPECIiLyBaHHS
OXOILJTIOE, Ha Hallle TIEPEKOHAHHST, IBa MiIKPUTEPii — IJIKOM 0OTPYHTOBaHI MOOOI0BAHHST
Ta TIepeciilyBaHHsI.

Bignosigno no akazeMiyHOro CJIOBHUKA, TTOOOIOBAHHS — II€ [OYYTTd TPUBOIH,
XBUJIIOBAaHHS, BUKJIMKAHe YeKaHHSIM 4Oro-HeOyab HemprueEMHOro, Hebaxkanoro [13]. ¥V
1. 37 rnasu “B” Hacranosu YBKB OOH 3asnauaerncs, 1m0 nmoO00BAHHA — 3aBKIN
cy0'€KTHBHI, a OTIKe, JIJIsI BCTAHOBJIEHHS cTaTyCy OiKEeHIIs HeoOXiTHa OI[iHKA KJIOTIOTAHHST
ocobu, 10 BUMara€ MiKHAPOIHOTO 3aXWCTY, a He CY/UKEHHsS PO OOCTAHOBKY, IO
CKJIasiacst y KpaiHi oro MOXo/KeHHs; PU IbOMY Y T1. 38 1[bOTO K JJOKyMeHTa 3a3Ha-
YaETHCH, 10 OCKIJIBKK 10 cjoBa “mobooBanng” B Konsenrii gogaoTbed “ligakoM 00-
IPyHTOBaHi", TO Cy0'€KTUBHUIA CTaH OCOOH, M0 HAMATAETHCSI OTPUMATH CTATYC OiKEHIIs,
Mae OyTH MifKpirieHnii 06’€KTUBHOIO CUTYAIII€I0, a OTKe, IOHSTTS “I[LIKOM 0OIPYHTO-
BaHi MOOOIOBaHHSA" MICTUTH SIK CYO'€KTUBHHUIA, Tak i 00’ €KTUBHUI €JIeMEHTH, sIKi CJIiI
6paru 1o yBaru [9]. Taky & mosuiiito o6rpyHTOBYE y ¢Boiit poboti €.C. I'epacumenko,
KU BKa3ye, 10 KpUTepill “IiJKoM OOIpyHTOBaHi 1M0OOIOBaHHS” € KJIIOYOBUM IPU
aHaJi3i nmoHATTs “GikeHelp” i BKIOYAE B cebe K cy6’€KTUBHI, Tak i 00’'€KTUBHI eJie-
mentu [14, c. 81-83]. 3a BU3HAYeHHSAM aBTOpa, CTPax — Il€ CTaH MCUXiKU (TOOTO
YMOBOIO Cy0'€KTUBHOIO), a 0OCTaBUHU B KpaiHi rPOMaTHCHKOI MPHHATIEKHOCTI CTBO-
prototh 00’extuBHi ymoBu. ¥ Taymauenni YBKB OOH no Konsentii OOH mpo cra-
Tyc OiKEHI[IB 3a3HAYAEThCs, 10 X0Ya MOOOIOBAHHS € CYO' €KTUBHIUMK €MOISIMU, THM
He MEHIII, JI/Is BUSHAYEHHsI CTaTyCy OiKeHIIsl, BOHU MOBUHHI OyTH 00TpyHTOBaHi, TOOTO
Maty 00’ €KTUBHI ITiJICTAaBU, IPH 1IbOMY CTYIiHb 3HAYYIIOCTI I[[UX €JI€MEHTIB MOXe Bi/l-
PIi3HATHCS B KOKHOMY OKPEMOMY BHITAJIKY: 3 OJHOrO OOKY, KOJU CyO'€KTHUBHI IO-
GOIOBaHHS HE BUCJIOBJIIOIOTHCS, a 00’€KTUBHI 00CTAaBUHM MOKYTh I[IJIKOM BUIIPaBAATH
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BU3HAHHST OUeBUIHOT HeOe3MeKn /ist Oyib-sIKOi 0COOH, sIKa B HUX ONMMHUIIACS, BiZICYTHICTH
1060I0BaHb € HEICTOTHOIO; 3 HIOr0 GOKY, MOKYTh OyTH TaKi BUTIAKH, KO 00 €KTUBHI
obcTaBUHU caMi TI0 cobi He 3/IAI0ThCSI TIEPEKOHINBUMH, OIHAK, YPAXOBYIOUYH OCOOUCTY
HepeicTopilo, pesiriiiHy cucTeMy i AisIbHICTh OKPEMO B3SITOI 0COOH, 11i 0OCTaBUHU
MOKYTh [iHCHO PO3TJSAATUCS SIK JOKa3W 3arpo3jIMBUX st Hel OOrpyHTOBaHUX
000I0BaHb, TOAI K Ti K cami 00’'€KTUBHI 0OCTaBUHU MOKYTh He PO3IJISAATHCS SIK
Taki B pasi inmoi ocobu [15].

Ananiz HacranoBu YBKB OOH nosBosisie koncraryBaTu, MO MiIKpUTEPiit
“I1iJIKOM OOIpyHTOBaHI M0OOIOBAHHA" TI0JIATA€ Y PO3YMHOMY MOEAHAHHI Cy0 €EKTUBHOTO
Ta 00'€KTUBHOTO €JIEMEHTIB, sIKi CJIiJI ypaxoByBaTH TIPU BU3HAYEHI HAsSIBHOCTI B 0cOOM
KpUTEPifo “IIKOM OOIpYyHTOBaHMX MOOOIOBAHb CTATH JKEPTBOIO IEPECIiyBaHHsS".
BusiBieHHs1 Ta OIliHKa Cy0'€KTUBHOTO eJIeMeHTa I[IIKOM OOIPYHTOBaHUX OOOIOBaHb
MAaIOTh BKJIIOUATH: AYIIEBHUN CTaH 0COOM; XapaKTEPUCTUKY 0COOJUBOCTI 0cobu, HOTo
IICUXOJION YHI peakitii, Horo mupicTh TOm0. BUsABIeHHsS Ta oliHKa 06’ €KTUBHOIO eJie-
MEHTa IJIKOM OOIPYHTOBaHUX MOOOIOBaHb MAlOTh BKJIIOYATH: OIliHKY JOCTOBIPHOCTI
00CTaBHH, MO CKJIAJNCS y KpaiHi HAI[lOHATBHOI HAJIEeKHOCTI 0coOU B KOHTEKCTi Bil-
MOBiIHOI BUXIiHOI iH(opMAIIil PO cuTyaItifo, 0coOOJUBOCTI OCOGUCTOTO Ta CIMENHOTO
JKUTTSI 0COOM, HOTO y4acTh y COMIaJbHIX, PACOBUX, PETIriiHNX, HAI[IOHAJIBHUX i ITOJi-
THYHKX TPYIAax TOIO, 0OCOOMCTHI JOCBI YM OCBi HOro poandiB abo APys3iB, XapakTep
ocobu, oro MUHYJIe, HOTo BILINB, HOTO MaTepiabHUIl CTaH, 3aKOHN KpaiH1 HaIliOHATbHO]
HaJIEKHOCTI 0CO0M Ta CIOCOOM iX 3aCTOCYBaHHSI.

OO6rpyHToBaHi MOOOIOBAHHS MalOTh CIPSIMOBYBATHCs He Ha abOuWIio, a Ha
ITIITBEP/PKEHH TOTO, 1110, [IOBEPHYBIINCH Y KPAIHY CBOEI IPOMA/ITHCHKOI IIPUHAIEKHOCTI,
ocoba MoOOIOETHCST CTATH KEPTBOIO MEPECJIiLyBaHb.

Y cnoBHHMKY yKpaiHCbKOI MOBM IlepeciflyBaHHsl TJAyMauuTbcs sK: 1) mis 3a
3HAUYEHHSM IepeciijyBaHus; 2) yrucku, npuruodsenus [16]. 3a BuaHaueHHIM
C. Pemniesia, nepeciimyBaHHg — I1le CUCTeMaTUyHe, TIOraHe CTaBJIEHHS 10 OKPeMoi
ocobu abo rpymu 3 6oKy iHII0I 0ocobu abo Tpyny (HaHIOIIUPEHile epeciyBaHHs —
peJiiriiiHe, pacu3M Ta IOJITHYHI perpecii); 3aBIaHHsI CTPpakaaHb, CTpaxy, O0JII0, J0Ma-
TaHH$, YB'I3HEHH, iHTEPHYBAaHHS — BCE 11e YUHHUKU, SIKi MOKYTh CIIPUUUHUTH TIEpe-
CJTiLyBaHHS, TIPU IIbOMY CTPKIAHHS, SIKUX 3a3HA€E JKEPTBa, MAIOTh OYTH IOCUTH CYBOPi
[17]. ITpu 11bOMYy aBTOp HArOJIONIYE, IO MOPOTOBUI PiBEHDb TSKKOCTI HE BU3HAUEHUI
i cayrye mxepesioM MOMANbIINX TUCKYCIH.

Busnauenns tepmina “nepecainyBanns’ Hi y Craryti ¥YBKD, ni y Konewnrtii
OOH mnpo craryc GiskenmniB (1951) [7], vi y Craryti ynpasainas BepxosHoro komicapa
OOH vy cmpasax 6ixkentis (1950) [6] ne mictutbest. [Tosuttis YBKB OOH 3 mboro
npuBOJy HeoxHo3HauHa. Tax, y 1. 3, 4 nosuiii Y BKb OOH, Buknazeniii 14.03.1995,
3a3HAYAETHCS, 10 HE3Ba)KAlOuMd HA Te, 10 “..MOHATTS “IepecigyBaHHA” y HOpMax
KonBeH11ii He HaZa€ThCst, OAHAK OCHOBHUI 3MicT, Bupakenuii y IIpeambyii Konsemirii
i 3po3yminuii BciMm, IMoJisiTa€ B TOMY, IO HEPECiyBaHHS BKJIIOYAIOTh y cebe Bci
cepiiosHi mopyineHHst npaB JgoauHun” [18], ToOTO mepecigyBaHHSIM BBasKa€ThCsI
nopyiieHHs: npas Joannu. Bomnowac y m. 51 HacranoBu 3 mporenyp i Kputepiis
BusHaueHHs crarycy Oiskenim Y BKB OOH Brasyerncst: “...He iCHY€ 3aralbHOBU3HAHOTO
BU3HAUEHHS IOHATTS “liepeciigyBaHHs”, i ducjaeHHi cupobu chopMyIoBaTH Take
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BU3HaueHHst He Manu ycmixy. 3i crarti 33 Komenrii 1951 poky MoskHa 3poOuTH
BUCHOBOK, II[0 3arpo3a KUTTIO i ¢BOOOAI 3 NMPUYMHU PacH, PeJirii, HaI[iOHAIbHOCTI,
HOJITHYHIX TepeKOHaHb ab0 MPUHAIEKHOCTI 10 Oy/Ib-SIKOI COIaJbHOI IPYIIN 3aBK/IH
€ nepecrigyBanuam’ [9], a oTKe, mepecsigyBaHHS PO3IJISAAETHCS K 3arpo3a KUTTIO
Ta cBOOOII.

Heobxinno 3aznayurtu, 1o i cepell HAyKOBIIIB € Pi3Hi AYMKH 1010 BUSHAYCHHA
HepecJIilyBaHHs: O/IHi BBAsKAIOTh 1€ 3arPO30I0 JKUTTIO Ta CBOOOI, iHII — TOPYIIEHHSIM
3arasbHOBM3HAHMX TipaB Jioannn |20, c. 101-106; 21, c. 234; 22, c. 124; 23, c. 145; 24,
c. 256]. [lust opMy IioBaHHS BIACHOI AyMKH IIOIO i€l 1pobieMu, HeOOXiHO IIPUALINTI
yBary IpaBaM JIIOJWHU.

BigmoBigno mo 3aranpHoi gekJapariii mpaB JIOUHHI, TIpaBa JIOAUHN — KOMILJIEKC
HPUPOIHKX i HEMOPYIIHUX CBOOOJ i IOPUAMYHUX MOKIMBOCTEH, 3yMOBJIEHUX (DaKTOM
icCHYBaHHsI JIIOAUHK B CyCIiIbCTBI [25]. /10 OCHOBHUX TIpaB JIFOAWHU HAJIEKATD: OCOOUCTI
npasa i cBoboau JoguHK (FOPUANYHI MOKIUBOCTI (PiBUYHOrO, JYXOBHOIO Ta iHTEJIeK-
TyaJIbHOTO iCHYBAHHSI JIO/IEH sIK OCOOMCTOCTEH ), e(KOHOMIUHI ITpaBa (MOKJIMBOCTI JIFOANHI
peastisyBati ¢BOI 3i6HOCTI i 37100yBaTh 3acoOU ISt iCHYBaHHsI, Oepy4r y4acTh y BU-
POOHUIITBI MaTepiaJbHUX Ta iHIMX 6Jar); comianbHi mpaBa (MOKJIUBICTD JIFOIWHA i
TPOMAISTHIHA 110 3a0€31eYeHHI0 HATEKHUX COMIATbHUX YMOB JKUTTSI Ta Ha COILAIbHIIA
3axXMCT); eKoJIoTiuHi TpaBa (MpaBa JIOAMHU Ha Oe3leyHe eKOJIOTiYHEe CepeloBHUIIE);
KyJIbTYpHi mpaBa (MOKJINBOCTI 30epesKeHHsST i PO3BUTKY CBOIX AYXOBHHUX iHTEpECiB i
3ai6HOCTEH, iHAUBIAYaIbHOrO 06pasy Ta HaIllOHAJBHOI caMOOYTHOCTi, JOCTYITy O
JIYXOBHHX 37100y TKIB JIFOZICTBA, X 3aCBOEHHST, BAKOPUCTAHHSI T YYACTI y IX MOAAIBIIOMY
PO3BUTKY ); MOJITUYHI Ta TPOMAJITHCHKI TTpaBa (MOKJIUBOCTI JiHCHOTO HAPOJOBJIAIIS,
CTBOPEHHA TaKUX B3AEMOBIJTHOCUH BJIQ/IN 1 JIIOJIMHU, IIPU AKUX BJIaJla BUPAKAE IHTEpech
JIIOJIMHU, CUCTEMA MPABOBIAHOCUH 1110 6y/:[y10Tbc51 Ha B3aEMOPO3YMiHHI i B3aeMOii
OpraHiB BJIafin i TPOMaJSHUHA). 3 OJHOTO OOKY, BayKKO BBasKaTH IEPECIIiyBaHHIM
HOPYIIeHHsT KpaiHOIO MpaBa J0CTYILY 10 AYXOBHUX 3100YTKIB JIOACTBA, TIPOTE 3 1HIIIO-
o — TIOPYIIEHHS iHTeIeKTYaIbHOTO iCHYBaHHS JIFOJEH SIK 0COOMCTOCTEN Ta MOKJIMBOCTI
JIIOJIMHU 37100yBaTH 3acO0M JIJIsT iICHYBaHHS 32 MEBHUX 00CTABUH MOXKYTh OyTH BU3HAHI
MOPYIIEHHSIM TIPaB JIIOJMHU. 3 1[bOTO IIPUBO/LY CTAIOTh Y Haro/i po3’sicienusa HacranoBu
YBKD [9], Bukmazneni y n. 51 rnaBu B, me 3asnavaerbcs .. uum BiTHOCATBCS [0
HiepecTilyBaHb MOPYIIEHHST [TPaB JIOAWHHU, KPIM 3arpo3u KUTTIO Ta CBOOOI, 3aJIE5KUTD
Biji 0OCTaBMH KOXKHOI CIIPaBW, BKJIIOYAOYM CYO'€KTUBHUI €JIEMEHT... HEMOKJIUBO
BUPOOUTH 3arajibHe MPAaBUJIO TIOO TOTO, SIKi IPUYUHU MOKYTh BU3BATH OOTPYHTOBaHi
BUMOTH TIPO HAaJaHHS CTaTyCy OiKEHIIA..., 1Ie 3a/IeKUTh BijJl CYKYITHOCTI BCiX 0OCTaBUH,
BKJIIOUAIOYM KOHKpeTHi reorpadiuni, icropuuyni Tta etHosoriuni ymosu”. OTike,
TIePeC/IiTyBaHHSIM MOKHA BBKATH, HACAMIIEPEI, 3arPO3Y JKUTTIO Ta CBOOOII, ajie, 3aJIEsKHO
Biji 0OCTaBWH CIIpaBM, TEPECiyBaHHAM MOKe OyTH BU3HAHO MOPYIIEHHS iHIITNX
OCHOBHUX IIPaB JIIOJUHU.

Takum 9rHOM, KPUTEPIill “HasIBHOCTI OOTPYHTOBAHUX MOOOIOBAHD CTATH KEPTBOTO
nepecsigyBanp” K KpUTEpill BUBHAHHS 0co0M OisKEHIIEM IMOJSATaE Y Cy0 €KTHBHOMY
BiJIHOIIIEHHI 0COOM [0 MOJKJIUBOCTI HOPYIIEHHS Or0 OCHOBHMUX IpaB Ta CBOOOJ
(Hacammepe]], HasiBHIN 3arposi JKUTTIO 4i ¢BOOOI) 32 00CTaBIUH, 1[0 CKJIAINCS Y KpaiHi
HalliOHAJIbHOI HAJIeKHOCTI Y pasi MOoro noBepHeHHs /10 Hel.
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THE AVAILABILITY OF WELL-FOUNDED FEAR OF BEING A VICTIM
OF PERSECUTION AS A NECESSARY CONDITION FOR RECOGNITION
OF ADMINISTRATIVE AND LEGAL REFUGEE STATUS

The article investigates the criterion of a well-founded fear of becoming a victim
of persecution as a necessary condition for recognition of administrative and legal
status of a refugee. The legal framework for granting refugee status in Ukraine has
been analysed. Attention is focused on international legal instruments that clarifying
the concept of a “refugee” and defining the criteria for granting such status, as adopted
by the international community. It has been noted that the criterion of a well-
founded fear of persecution as a necessary condition for the recognition of a person as
a refugee is established in international law and enshrined in the Statute of the Office
of the UN High Commissioner for Refugees (OHCR UN) (1950), the UN Convention
relating to the Status of Refugees (1951) and the Protocol on Refugee Status (1967).
In addition, the criteria for determining a person as a refugee are set out in the OHCR
UN Handbook on Procedures and Criteria for Determining Refugee Status, which
was developed and published in 1979 and is a compilation of OHCR UN practical
experience, State practice, OHCR UN Executive Committee generalizations, scientific
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approaches and judicial decisions at the national, regional and international levels.
One of the key criteria for recognizing “refugee” status — a well-founded fear of
persecution — has been explored, which in our view covers two sub-criteria — well-
founded fear and persecution.

Each sub-criterion is considered separately. The “well-founded fear” sub-criterion
is a reasonable combination of subjective and objective elements that should be
factored into determining whether a person has a “well-founded fear of persecution”
criterion. “Fear” should not be aimed at anything, but at confirming that a person,
having returned to the country of their nationality, is afraid to become a victim of
persecution. The term “persecution” is not defined in the OHCR UN Charter, the
UN Convention relating to the Status of Refugees (1951) or the Charter of the Office
of the UN High Commissioner for Refugees (1950).

But paragraph 3, 4 of the OHCR UN position, set out on 14.03.1995, determines
that prosecution includes all serious human rights violations. However, there are two
views among scholars on the definition of persecution — as a threat to life and
freedom, and as a violation of universally recognized human rights.

It has been summed up that the criterion of “well-founded fear of persecution”
as a criterion for recognizing a person as a refugee consists in a person’s subjective
attitude towards the possibility that his or her fundamental rights and freedoms may
be violated (primarily the threat to life or freedom that exists) in the circumstances
that have developed in the country of nationality if he or she returns to it.

Keywords: refugee, persecution, well-founded fear, legal status, refugee recognition
criterion.
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