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ÑÂÎÁÎÄÀ ÑÎÂ²ÑÒ² ßÊ ÎÁ’ªÊÒ ÏÐÀÂÎÂÎÃÎ
ÐÅÃÓËÞÂÀÍÍß Â ÑÓ×ÀÑÍ²É ÓÊÐÀ¯Í²

Ó ñòàòò³ îá´ðóíòîâóºòüñÿ äóìêà ïðî òå, ùî ïîïðè ôóíêö³îíóâàííÿ â Óêðà¿í³
êîíñòèòóö³éíîãî ïðèíöèïó ïðî â³äîêðåìëåííÿ Öåðêâè â³ä äåðæàâè, à øêîëè â³ä
Öåðêâè, ³íø³ ïðàâîâ³ ìåõàí³çìè çàëèøàþòüñÿ âèçíà÷àëüíèì âàæåëåì, ùî çàáåçïå-
÷óº ïîäàëüøèé ðîçâèòîê ðåë³ã³éíîãî ñåðåäîâèùà, óòâåðäæåííÿ ñâîáîäè ñîâ³ñò³ òà
ïðîäóêòèâíèõ äåðæàâíî-öåðêîâíèõ â³äíîñèí.

Àâòîð ï³ääàº àíàë³çó óñ³ êëþ÷îâ³ çàêîíîäàâ÷³ òà íîðìàòèâíî-ïðàâîâ³ àêòè,
ùî çàáåçïå÷èëè ñòàíîâëåííÿ ³ ðîçâèòîê ñâîáîäè ñîâ³ñò³ â Óêðà¿í³ ó ðîêè ¿¿ íåçàëåæ-
íîñò³. Îñîáëèâà óâàãà ïðèä³ëÿºòüñÿ çàêîíîäàâ÷èì àêòàì, ùî ïîáà÷èëè ñâ³ò â îñòàíí³
ï’ÿòü ðîê³â ó çâ’ÿçêó ç ñï³â³ñíóâàííÿì â Óêðà¿í³ äâîõ êàíîí³÷íèõ ïðàâîñëàâíèõ
þðèñäèêö³é – Ïðàâîñëàâíî¿ Öåðêâè Óêðà¿íè òà Óêðà¿íñüêî¿ Ïðàâîñëàâíî¿ Öåðêâè.

Êëþ÷îâ³ ñëîâà: ïðèíöèï ñâîáîäè ñîâ³ñò³, óêðà¿íñüêå çàêîíîäàâñòâî ïðî ñâî-
áîäó ñîâ³ñò³, çàáåçïå÷åííÿ ïðèðîäíèõ ïðàâ ëþäèíè, Óêðà¿íà ÿê ñâ³òñüêà äåðæàâà,
çàêîíîäàâ÷å çàáåçïå÷åííÿ ºäíîñò³ ïðàâîñëàâíèõ â Óêðà¿í³, ñóá’ºêòí³ñòü óêðà¿íñüêèõ
öåðêîâ, àâòîêåôàë³ÿ ïðàâîñëàâíèõ ÿê àòðèáóòèâíà îçíàêà ïðàâîñëàâíèõ äåðæàâ.

Ñâîáîäà ñîâ³ñò³ ÿê îäíå ç ôóíäàìåíòàëüíèõ ïðàâ ³ ñâîáîä ëþäèíè, ùî
â³äíîñèòüñÿ äî ðîçðÿäó ¿¿, òàê çâàíèõ ïðèðîäíèõ, ïðàâ, ñÿãàº ñâî¿ìè âèòîêàìè
äåêàëîãó ÿê ïðàâîâî¿ íîðìè, ùî äåêëàðóº íåîáõ³äí³ñòü óñòàíîâëåííÿ ³ çáåðåæåííÿ
íåðîçðèâíîãî çâ’ÿçêó ç Áîãîì. Ó òàêîìó àáî äåùî âèäîçì³íåíîìó âèãëÿä³ öÿ á³á-
ë³éíà íîðìà, ùî ïåðåéøëà ó ñôåðó çàêîíîäàâ÷îãî ðåãóëþâàííÿ æèòòÿ ëþäèíè,
ñóñï³ëüñòâà ³ äåðæàâè, ³ñíóº àæ äî åïîõè çàðîäæåííÿ êàï³òàë³çìó. Îñòàíí³é çà
ñâîºþ ñóòí³ñòþ ïîòðåáóâàâ, ç îäíîãî áîêó, ðîçøèðåííÿ ñôåðè ëþäñüêèõ ñâîáîä,
à ç äðóãîãî – ïðàãíóâ ðîçðèâó îñíîâè ôåîäàëüíîãî ëàäó, ùî ïîëÿãàëà ó ñîþç³
ñåðåäíüîâ³÷íî¿ öåðêâè ³ ôåîäàëüíî¿ âåðõ³âêè. Òîìó âæå ïåðø³ áóðæóàçí³ ðåâîëþö³¿
ó ñâî¿õ ïðàâîâèõ òðàêòîâêàõ ðîçâèòêó ñóñï³ëüñòâà ³ ëþäèíè íàãîëîøóâàëè íà ñâî-
áîä³ âèáîðó ðåë³ã³¿ (à çãîäîì ³ ó â³äìîâ³ â³ä áóäü-ÿêî¿ ðåë³ã³¿), â³äîêðåìëåíí³
Öåðêâè â³ä äåðæàâè, à øêîëè â³ä Öåðêâè.

Âàð³àòèâí³ñòü âèêîðèñòàííÿ ö³º¿ íîðìè çàëåæàëà â³ä ïðàêòèêè ïðàâîçàñòî-
ñóâàííÿ, ùî ñêëàäàëàñÿ ó êîæí³é êðà¿í³ ïî-ð³çíîìó. Â óêðà¿íñüêèõ çåìëÿõ ä³ÿëè
íîðìè òèõ äåðæàâ, äî ÿêèõ ö³ çåìë³ òîä³ íàëåæàëè. Öèì, çîêðåìà, ïîÿñíþºòüñÿ

ÒÅÎÐ²ß ÒÀ Ô²ËÎÑÎÔ²ß ÏÐÀÂÀ. ÏÎÐ²ÂÍßËÜÍÅ
ÏÐÀÂÎÇÍÀÂÑÒÂÎ. ²ÑÒÎÐ²ß ÏÐÀÂÀ ÒÀ ÄÅÐÆÀÂÈ
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íåïðèðîäíà, ç ïåðøîãî ïîãëÿäó, ð³çíèöÿ ó ð³çí³é êîíôåñ³éí³é êîíô³ãóðàö³¿ â
ñóñ³äí³õ îáëàñòÿõ ñó÷àñíî¿ Óêðà¿íè. Ïðè÷èíó ö³º¿ ð³çíèö³ ñë³ä øóêàòè ñàìå ó
ð³çí³é ôîðì³ ðåàë³çàö³¿ çàêîí³â, ùî ðåãóëþâàëè ðåë³ã³éíî-öåðêîâíå æèòòÿ. Íàé-
êðàùèì öüîìó ïðèêëàäîì º ð³çíèé ñòóï³íü ïðèñóòíîñò³ ³óäà¿çìó òà éîãî ïàì’ÿòíèõ
ì³ñöü (ë³í³ÿ îñ³ëîñò³ ºâðå¿â), ïðîòåñòàíò³â, êàòîëèê³â, ãðåêî-êàòîëèê³â, ïðàâîñëàâíèõ
òà ìóñóëüìàí, ùî áóäóâàëè ñâîº æèòòÿ â³äïîâ³äíî äî ïðåôåðåíö³é ÷è ïåðåøêîä,
ÿê³ ñòâîðþâàëèñÿ äëÿ íèõ ð³çíèìè äåðæàâàìè çã³äíî ç ¿õí³ì çàêîíîäàâñòâîì.
Êîòðàñü ³ç äåðæàâ ôàâîðèçóâàëà òó ÷è ³íøó ðåë³ã³þ íà ïðîòèâàãó ³íøèì, à äî
äåÿêèõ ³ç íèõ ïîë³òè÷í³ ðåæèìè öèõ êðà¿í ñòàâèëèñÿ àáî òåðïèìî, àáî âîðîæå.

Äëÿ á³ëüøî¿ ÷àñòèíè òåðèòîð³¿ ñó÷àñíî¿ Óêðà¿íè â ñåíñ³ â³ðîñïîâ³äíèõ ñâîáîä
ñèòóàö³ÿ ñèíõðîí³çóâàëàñÿ ç á³ëüø³ñòþ òåðèòîð³¿ Ðîñ³éñüêî¿ ³ìïåð³¿, à çãîäîì
Ðàäÿíñüêîãî Ñîþçó. Ëèøå ïî÷èíàþ÷è ç ÷àñ³â ãîðáà÷îâñüêî¿ ïåðåáóäîâè, êîëè
ñòàâëåííÿ äî ðåë³ã³¿, öåðêâè ³ â³ðóþ÷èõ ó ð³çíèõ ÷àñòèíàõ âåëè÷åçíî¿ äåðæàâè
ïî÷àëî çì³íþâàòèñÿ, à ¿¿ öåðêîâíà ïîë³òèêà ïî÷àëà ë³áåðàë³çóâàòèñÿ, Óêðà¿íà
îòðèìàëà ìîæëèâ³ñòü ñôîðìóëþâàòè, à çãîäîì óòî÷íþâàòè ñâîþ íàö³îíàëüíó
ïîë³òèêó â ãàëóç³ ñâîáîäè ñîâ³ñò³. Öå áóëî àêòóàëüíå çàâäàííÿ ïðàâîâî¿ ñèñòåìè
Óêðà¿íè, îñê³ëüêè êðà¿íó áóêâàëüíî òåðçàëè ì³æöåðêîâí³ êîíôë³êòè, íàéá³ëüøèé
ç ÿêèõ ïîâ’ÿçàíèé ç âèõîäîì ³ç ï³äï³ëëÿ Óêðà¿íñüêî¿ ãðåêî-êàòîëèöüêî¿ öåðêâè
³ ¿¿ ïðîòèñòîÿííÿì ç ïðàâîñëàâíèìè öåðêâàìè òà Ðèìî-êàòîëèöüêîþ öåðêâîþ.

Ïîâíîö³ííèé Çàêîí Óêðà¿íè “Ïðî ñâîáîäó ñîâ³ñò³ òà ðåë³ã³éí³ îðãàí³çàö³¿”
áóâ ïðèéíÿòèé Âåðõîâíîþ Ðàäîþ Óêðà¿íè ùå äî ïðîãîëîøåííÿ Óêðà¿íè íåçà-
ëåæíîþ, â³í ïðî³ñíóâàâ äî íàøèõ äí³â áåç ñóòòºâèõ çì³í [1]. Öåé äîêóìåíò ìîæå
ââàæàòèñÿ äîâîë³ ÿê³ñíèì, îñê³ëüêè çàáåçïå÷èâ â³äðîäæåííÿ ³ ðîçâèòîê ðåë³ã³éíîãî
ñåðåäîâèùà Óêðà¿íè. Ñàìå â³í ³ ë³ã â îñíîâó óêðà¿íñüêîãî çàêîíîäàâñòâà ïðî ñâî-
áîäó ñîâ³ñò³. Ùîïðàâäà, ñþäè á ñë³ä òàêîæ áóëî â³äíåñòè çàêîíîäàâ÷³ òà íîðìàòèâíî-
ïðàâîâ³ àêòè òðüîõ óêðà¿íñüêèõ óðÿä³â äîáè ðåâîëþö³éíî-âèçâîëüíèõ çìàãàíü –
ÓÍÐ, Ãåòüìàíàòó òà Äèðåêòîð³¿, îñê³ëüêè ñàìå âîíè ëÿãëè â îñíîâó Çàêîíó Óê-
ðà¿íè “Ïðî ñâîáîäó ñîâ³ñò³ òà ðåë³ã³éí³ îðãàí³çàö³¿” [1].

Íàñòóïíîþ áàçîâîþ ñêëàäîâîþ óêðà¿íñüêîãî çàêîíîäàâñòâà ïðî ñâîáîäó ñîâ³ñò³
ñòàëà êîíñòèòóö³éíà íîðìà ùîäî çàáåçïå÷åííÿ ïðàâ ãðîìàäÿí Óêðà¿íè íà ñâîáîäó
ñîâ³ñò³. Âîíà ñôîðìóëüîâàíà ó âèãëÿä³ ñò. 35 ÷èííî¿ Êîíñòèòóö³¿ Óêðà¿íè [2].
Îäíàê ñë³ä çàçíà÷èòè, ùî îäèí ³ç âàð³àíò³â Êîíñòèòóö³¿, ÿêèé ïåðåäóâàâ ¿¿ ïîÿâ³,
íå ìàâ ö³º¿ ñòàòò³, ùî, ìîæëèâî, ñâ³ä÷èòü ïðî íàÿâí³ñòü ñïðîáè ¿¿ àâòîð³â âèîêðåìèòè
îäíó ³ç ä³þ÷èõ öåðêîâ ³ íàäàòè ¿é îñîáëèâîãî ñòàòóñó. Íà ùàñòÿ, öüîãî íå ñòàëîñÿ.

Ñòàòòÿ 35 ÷èííî¿ Êîíñòèòóö³¿ Óêðà¿íè óð³âíþº ó ïðàâàõ ãðîìàäÿí Óêðà¿íè
íåçàëåæíî â³ä ¿õ ñòàâëåííÿ äî ðåë³ã³¿. Ñâîáîäà ñâ³òîãëÿäó ³ â³ðîñïîâ³äàííÿ ñòàâèòü
â îäèí ðÿä â³ðóþ÷èõ ³ íåâ³ðóþ÷èõ, à òàêîæ â³ðóþ÷èõ ð³çíèõ â³ðîñïîâ³äàíü. Òàêèì
÷èíîì, öÿ çàêîíîäàâ÷à íîðìà âèð³øóº ïðîáëåìó ñòàâëåííÿ äî ðåë³ã³¿ òà ¿¿
ñïîâ³äóâàííÿ ÿê íà îñîáèñò³ñíîìó ð³âí³, òàê ³ íà ð³âí³ îðãàí³çîâàíèõ ôîðì ðåàëüíîãî
âò³ëåííÿ öüîãî ïðàâà.

Äàë³ ó äîñòàòíüî ì’ÿê³é ôîðì³ çàêîíîäàâåöü çàõèùàº ³íøèõ ãðîìàäÿí â³ä
ïîñÿãàíü íà ¿õíþ ñâîáîäó ó çâ’ÿçêó ç ðåàë³çàö³ºþ ñâîãî ïðàâà â³ðóþ÷èìè, âêëþ-
÷àþ÷è é ³ìïë³öèòíî ïðèñóòíº ïðàâî íà çàõèñò â³ä òàê çâàíîãî “àãðåñèâíîãî ïðå-
çåë³òèçìó” ÷è äåñòðóêòèâíèõ âïëèâ³â íà ëþäèíó ç áîêó àäåïò³â òèõ ÷è ³íøèõ
ðåë³ã³éíèõ êóëüò³â, òàêèõ, íàïðèêëàä, ÿê “Á³ëå Áðàòñòâî”, “Àóì Ñ³íð³êüî” òîùî.

© Bondarenko Viktor, 2019
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Êð³ì öüîãî, íà îñîáèñò³ñíîìó ð³âí³ óðåãóëþâàííÿ ïèòàííÿ ð³âíîãî ñòàâëåííÿ
â³ðóþ÷èìè ³ íåâ³ðóþ÷èìè äî âèêîíàííÿ íèìè ñâî¿õ îáîâ’ÿçê³â ïåðåä äåðæàâîþ
íåçàëåæíî â³ä ¿õí³õ ðåë³ã³éíèõ ïåðåêîíàíü. Çîêðåìà éäåòüñÿ ïðî âèêîíàííÿ â³éñü-
êîâîãî îáîâ’ÿçêó. Ç ö³ºþ ìåòîþ äåùî ï³çí³øå áóëî ïðèéíÿòî Çàêîí Óêðà¿íè
“Ïðî àëüòåðíàòèâíó ñëóæáó” [3]. Öåé Çàêîí ïîêëèêàíèé óðåãóëþâàòè äàâíþ
ïðîáëåìó, ùî ïîñòàëà âíàñë³äîê áåçêîìïðîì³ñíîñò³ âèçíà÷åííÿ “àíòèñóñï³ëüíî¿”
ïîâåä³íêè ç áîêó ïðåäñòàâíèê³â îêðåìèõ ðåë³ã³éíèõ îðãàí³çàö³é (õðèñòèÿí â³ðè
ºâàíãåëüñüêî¿, ÷àñòèíè ºâàíãåëüñüêèõ õðèñòèÿí-áàïòèñò³â, Ñâ³äê³â ªãîâè òîùî),
ïîâ’ÿçàíî¿ ç ¿õíüîþ â³äìîâîþ â³ä âèêîðèñòàííÿ çáðî¿ ï³ä ÷àñ ïðîõîäæåííÿ â³éñüêîâî¿
ñëóæáè. Ïîïðè ïîÿñíåííÿ â³ðóþ÷èìè òàêèõ ñâî¿õ ä³é â³ðîñïîâ³äíèìè çàñàäàìè,
âîíè ââàæàëèñÿ çëî÷èííèìè, êâàë³ô³êóâàëèñÿ ³ êàðàëèñÿ çà ðàäÿíñüêèì çàêî-
íîäàâñòâîì ÿê êàðíèé çëî÷èí. Ïðîãîëîñèâøè êóðñ íà äåìîêðàò³þ, Óêðà¿íñüêà
äåðæàâà íå ìîãëà çàëèøèòè ö³ ïèòàííÿ áåç â³äïîâ³äíîãî çàêîíîäàâ÷îãî ðîçâ’ÿçêó
ó ðóñë³ òîãî, ÿê âîíè âèð³øóâàëèñÿ ó äåìîêðàòè÷íîìó ñâ³ò³.

Êëþ÷îâîþ ïðîáëåìîþ òîãî ÷àñó áóëî ïèòàííÿ ïîâåðíåííÿ ðåë³ã³éíèì
îðãàí³çàö³ÿì êóëüòîâèõ ñïîðóä òà ³íøîãî ìàéíà, ùî ñâîãî ÷àñó áóëî íàñèëüíèöüêèì
ñïîñîáîì â³ä³áðàíå ó ðåë³ã³éíèõ îðãàí³çàö³é ³ âèêîðèñòîâóâàëîñÿ íå çà ïðèçíà-
÷åííÿì. Òàêà ñâîºð³äíà ÷àñòêîâà ðåñòèòóö³ÿ öåðêîâíî¿ âëàñíîñò³, ùî ïîâîë³ ðîç-
øèðþâàëà ñâî¿ ìåæ³, ðîçïî÷àëàñÿ ó êâ³òí³ 1992 ð. ç â³äïîâ³äíîãî Óêàçó Ïðåçèäåíòà
Óêðà¿íè, âîíà áóëà ôàêòè÷íî ïðîäóáëüîâàíà Ïðåçèäåíòîì Ë.Ì. Êðàâ÷óêîì íàïå-
ðåäîäí³ ïðåçèäåíòñüêèõ âèáîð³â 1994 ð.

Ââàæàëè, ùî çãàäàíèé Óêàç º ðåçóëüòàòîì íàáëèæåííÿ âèáîð³â, îäíàê
îá’ºêòèâíî â³í ñïðÿìîâóâàâñÿ íà ðîçâ’ÿçàííÿ íàäàêòóàëüíî¿ äëÿ ðåë³ã³éíîãî
ñåðåäîâèùà ïðîáëåìè – ïîâåðíåííÿ ðåë³ã³éíèì îðãàí³çàö³ÿì ¿õíüîãî ìàéíà òà
áóä³âåëü, ùî ìàëè çàáåçïå÷èòè äîñèòü øâèäêå â³äðîäæåííÿ ðåë³ã³éíî¿ ìåðåæ³.
Õî÷à óñ³ êåð³âíèêè íà ì³ñöÿõ ðîçóì³ëè, ùî ñâîãî ÷àñó çáóäîâàíà ëþäüìè öåðêâà
ìàëà á  âèêîðèñòîâóâàòèñÿ íå ÿê ñêëàä ÷è ñ³ëüñüêèé êëóá, à çà ïðÿìèì ïðèçíà-
÷åííÿì, îäíàê îðãàí³çîâàíà Ãëàâîþ äåðæàâè êàìïàí³ÿ ùîäî ¿õíüîãî ïîâåðíåííÿ
â³ðóþ÷èì ÿê çàêîííèì âëàñíèêàì öåðêîâíèõ áóä³âåëü, â³ä³ãðàëà ñâîþ ìîá³ë³çóþ÷ó
ðîëü, õî÷à ³ â³äáóëàñÿ äàëåêî íå áåçäîãàííî.

Ðàçîì ³ç öèìè óêàçàìè Ãëàâà äåðæàâè çðîáèâ ïåâí³ êðîêè äî â³äíîâëåííÿ
³ñòîðè÷íî¿ ñïðàâåäëèâîñò³ ùîäî öåðêîâ òà ðåë³ã³éíèõ îðãàí³çàö³é. Ñâî¿ì Óêàçîì
â³í óñòàíîâèâ äëÿ ðåë³ã³éíèõ îðãàí³çàö³é ïëàòó çà åëåêòðîåíåðã³þ íà ð³âí³ òàðèô³â
äëÿ ì³ñüêîãî íàñåëåííÿ, òîä³ ÿê çà ðàäÿíñüêèõ ÷àñ³â çàêîíîäàâåöü, ñïðÿìîâàíèé
íà âèíèùåííÿ ðåë³ã³¿, â³äíîñèâ ðåë³ã³éí³ îðãàí³çàö³¿ ³ ñâÿùåíñòâî äî ðîçðÿäó
êóñòàðíèõ âèðîáíèöòâ, ùî òÿãëî çà ñîáîþ çäèðíèöüê³ òàðèôè òà îïîäàòêóâàííÿ
çàðîá³òíèõ ïëàò.

Ó òîé ÷àñ áóëî âèäàíî ùå îäèí Óêàç Ïðåçèäåíòà Óêðà¿íè, ÿêèé øëÿõîì
óòâîðåííÿ â³äïîâ³äíèõ êîì³ñ³é, ïëàíóâàâ âèðîáèòè ïðîïîçèö³¿ ùîäî ïîâåðíåííÿ
â³ðóþ÷èì êîìïëåêñ³â Ñîô³¿ Êè¿âñüêî¿ òà Êèºâî-Ïå÷åðñüêî¿ Ëàâðè. ßê â³äîìî, ö³
ïèòàííÿ îñòàòî÷íî íå âèð³øåí³ é ñüîãîäí³, îäíàê çãàäàíèé Óêàç Ïðåçèäåíòà òàêîæ
â³ä³ãðàâ ïîçèòèâíó ðîëü, îñê³ëüêè ïðîëîíãóâàâ ðîçâ’ÿçàííÿ ñêëàäíèõ ïèòàíü
ðåë³ã³éíîãî æèòòÿ êðà¿íè, ïîñï³øíå ðîçâ’ÿçàííÿ ÿêèõ ìîãëî á ïðèçâåñòè äî
çàãîñòðåííÿ ì³æêîíôåñ³éíèõ òà ì³æöåðêîâíèõ êîíôë³êò³â, ùî áóëè íà òîé ÷àñ
â³ä÷óòíèì äåñòàá³ë³çóþ÷èì ôàêòîðîì ðîçâèòêó íàøî¿ êðà¿íè ³ ìîãëè ñòâîðèòè
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óìîâè äî ùå á³ëüøîãî ðåë³ã³éíîãî ïðîòèñòîÿííÿ, à çíà÷èòü ³ äî ïîäàëüøîãî
ðîçêîëó óêðà¿íñüêîãî ñóñï³ëüñòâà [4].

Îêðåì³ àâòîðè, ÿê³ âäàâàëèñÿ äî àíàë³çó ïîä³áíîãî ðîäó äîêóìåíò³â, ùîïðàâäà,
ç ïîë³òîëîã³÷íîãî ïîãëÿäó, ñõèëüí³ âáà÷àòè ó ä³ÿõ âëàäè (â îñîá³ Ãëàâè äåðæàâè)
ïîë³òè÷íó âèãîäó, îñê³ëüêè á³ëüø³ñòü ³ç öèõ äîêóìåíò³â ïîáà÷èëè ñâ³ò íàïåðåäîäí³
ïîë³òè÷íèõ êàìïàí³é [5]. Ç ïîçèö³¿ ïðàâà ³ ïðàâîâîãî àíàë³çó òàêèõ äîêóìåíò³â,
ìè ïîâèíí³ îö³íþâàòè ëèøå ¿õí³é âïëèâ ÿê ïðàâîâîãî ðåãóëÿòîðà íà ïèòàííÿ
ðîçâèòêó â Óêðà¿í³ ðåë³ã³éíèõ ñâîáîä, çàìèðåííÿ ³ñíóþ÷èõ êîíôë³êò³â òà ðîçâèòîê
ñâîáîäè ñîâ³ñò³.

Ñàìå ç öüîãî ïîãëÿäó ñë³ä îö³íþâàòè Óêàç Ïðåçèäåíòà, ï³äïèñàíèé óæå
Ïðåçèäåíòîì Óêðà¿íè Ë.Ä. Êó÷ìîþ ó áåðåçí³ 2002 ð. “Ïðî íåâ³äêëàäí³ çàõîäè
ùîäî îñòàòî÷íîãî ïîäîëàííÿ íåãàòèâíèõ íàñë³äê³â òîòàë³òàðíî¿ ïîë³òèêè
êîëèøíüîãî Ñîþçó ÐÑÐ ñòîñîâíî ðåë³ã³¿ òà â³äíîâëåííÿ ïîðóøåíèõ ïðàâ Öåðêîâ
³ ðåë³ã³éíèõ îðãàí³çàö³é” [6].

Ôîðìàëüíî óñ³ òðè çãàäàí³ Óêàçè áóëè ñïðÿìîâàí³ íà ðîçâ’ÿçàííÿ îäí³º¿ ³
ò³º¿ æ ïðîáëåìè, ³ ÿê òàê³ ìîæóòü ââàæàòèñÿ äóáëþþ÷èìè äîêóìåíòàìè. Îäíàê
î÷åâèäíèì º òå, ùî âîíè çàáåçïå÷èëè ðåàë³çàö³þ òðüîõ ð³çíèõ åòàï³â îäíîãî
ïðîöåñó. Àäæå, ÿêùî Óêàç 1992 ð. äîçâîëÿâ ïåðåäà÷ó êîëèøí³õ êóëüòîâèõ áóä³âåëü
³ ìàéíà ¿õí³ì çàêîííèì âëàñíèêàì, óí³ô³êóþ÷è áà÷åííÿ öüîãî ïèòàííÿ ç áîêó
öåíòðàëüíî¿ ³ ðåã³îíàëüíèõ åë³ò, òî Óêàç 1994 ð. óæå çîáîâ’ÿçóâàâ ì³ñöåâ³ âëàäè
âèêîíàòè öþ ðîáîòó. Óêàç 2002 ð. áóâ ñâîºð³äíîþ ðåàêö³ºþ íà äîâãîòðèâàëå
íåâèêîíàííÿ ì³ñöåâèìè ³ ðåã³îíàëüíèìè âëàäàìè ïîïåðåäí³õ óêàç³â. Äëÿ àêòè-
â³çàö³¿ öüîãî ïðîöåñó ïðè Êàá³íåò³ Ì³í³ñòð³â Óêðà¿íè áóëî óòâîðåíî Ì³æâ³äîì÷ó
êîì³ñ³þ, ÿêà, ïî-ïåðøå, ìàëà ðàçîì ³ç ðåë³ã³éíèìè îðãàí³çàö³ÿìè âèÿâëÿòè íåïå-
ðåäàí³ îá’ºêòè öåðêîâíî¿ âëàñíîñò³ ³, ïî-äðóãå, çîáîâ’ÿçóâàòè ì³ñöåâå êåð³âíèöòâî,
ÿêùî íå ïåðåäàòè ö³ îá’ºêòè Öåðêâ³ íåãàéíî òî, ïðèíàéìí³, ðîçðîáèòè ëîã³ñòè÷í³
êðîêè ùîäî ¿õíüî¿ ïåðåäà÷³ ó íåäàëåêîìó ìàéáóòíüîìó. Öå âñå ùå ñòîñóâàëîñÿ
ñîòåíü ñêëàäíèõ ó ô³íàíñîâîìó òà îðãàí³çàö³éíîìó ïëàí³ âèïàäê³â ïåðåäà÷³ òèõ
îá’ºêò³â, ó ÿêèõ ðîçòàøóâàëèñÿ ãîñïîäàðñüê³, êóëüòóðíî-ïîáóòîâ³, ìåäè÷í³ ÷è
îñâ³òí³ çàêëàäè, à âèñåëåííÿ ÿêèõ âèìàãàëî çíà÷íèõ ðåñóðñíèõ ìîæëèâîñòåé. Çà
íàñòóïí³ äâà-òðè ðîêè çàâäÿêè ä³¿ ñàìå öüîãî Óêàçó óðÿäîâèì ñòðóêòóðàì ðàçîì
³ç ì³ñöåâîþ âëàäîþ âäàëîñÿ çðîáèòè äîñèòü áàãàòî ó öàðèí³ â³äðîäæåííÿ ³ñòîðè÷íî¿
ñïðàâåäëèâîñò³ ùîäî ïîâåðíåííÿ Öåðêâ³ ¿¿ êîëèøíüîãî ìàéíà, â³ä³áðàíîãî ó íå¿
íàñèëüíèöüêèì øëÿõîì.

Ó íèçö³ âèïàäê³â Óðÿä Óêðà¿íè çà äîðó÷åííÿì Ïðåçèäåíòà Óêðà¿íè ÷è çà
âëàñíîþ ³í³ö³àòèâîþ âèð³øóâàâ é ³íø³ ïèòàííÿ, ðîçâ’ÿçàííÿ ÿêèõ ò³ºþ ÷è ³íøîþ
ì³ðîþ ñïðèÿëî ðîçâèòêó ðåë³ã³éíîãî æèòòÿ, à â³äòàê ³ óòâåðäæåííþ â³ðîñïîâ³äíèõ
ñâîáîä òà ñâîáîäè ñîâ³ñò³ [7]. Âíàñë³äîê ä³é óðÿäó áóëè âèð³øåíí³ ïèòàííÿ öåð-
êîâíîãî çåìëåâïîðÿäêóâàííÿ, çíèæåííÿ òàðèô³â íà ãàçîïîñòà÷àííÿ, ñïðîùåíî
îïîäàòêóâàííÿ òà ìèòíå îôîðìëåííÿ âàíòàæ³â áîãîñëóæáîâî¿ ë³òåðàòóðè. Âðå-
ãóëüîâàíà íà íîðìàòèâíî-ïðàâîâîìó ð³âí³ ä³ÿëüí³ñòü Ì³æâ³äîì÷î¿ êîì³ñ³¿ ç ðîç-
ìèòíåííÿ, îïîäàòêóâàííÿ, äîñòàâêè òà çáåð³ãàííÿ ãóìàí³òàðíî¿ äîïîìîãè ïðè ÊÌ
Óêðà¿íè òàêîæ íàäàëà ïîì³òíó äîïîìîãó òèì, õòî ïîòðåáóâàâ ï³äòðèìêè. Ãîëîâíèì
îòðèìóâà÷åì òàêî¿ äîïîìîãè ñàìå ³ ñòàëè ðåë³ã³éí³ îðãàí³çàö³¿, ÿê³ çà ñïðèÿííÿ
ñâî¿õ îäíîâ³ðö³â ³ç-çà êîðäîíó çìîãëè íå ëèøå ñóòòºâî ïîêðàùèòè ñâîº ìàòåð³àëüíå
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ñòàíîâèùå, à é ñòàòè íàéá³ëüø àâòîðèòåòíèìè ô³ãóðàìè ó íàäàíí³ ãóìàí³òàðíî¿
äîïîìîãè ñâ³òñüêèì îñâ³òíüî-âèõîâíèì, ìåäè÷íèì ³ ñîö³àëüíèì çàêëàäàì.

Âàæëèâîþ ïîä³ºþ ðåë³ã³éíîãî æèòòÿ êðà¿íè ñòàëî óòâîðåííÿ ó ê³íö³ 1996 ð.
ç ³í³ö³àòèâè Ïðåçèäåíòà Óêðà¿íè ïåðøî¿ ì³æöåðêîâíî¿ çàãàëüíîíàö³îíàëüíî¿ îð-
ãàí³çàö³¿ – Âñåóêðà¿íñüêî¿ Ðàäè Öåðêîâ ³ ðåë³ã³éíèõ îðãàí³çàö³é (ÂÐÖÎ), çãîäîì
ïîä³áí³ ñåêòîðàëüí³ îðãàí³çàö³¿ áóëè óòâîðåí³ ïðîòåñòàíòñüêèìè öåðêâàìè, ³íøèìè
ðåë³ã³éíèìè îðãàí³çàö³ÿìè, ÿê³ ç òèõ ÷è ³íøèõ ïðè÷èí íå ìîãëè ïîòðàïèòè äî
ñêëàäó äâîõ ïåðøèõ ì³æöåðêîâíèõ îá’ºäíàíü.

Ö³ òà ³íø³ ì³æðåë³ã³éí³ îá’ºäíàííÿ óæå ìîãëè ñòàâèòè ïåðåä âëàäîþ ïèòàííÿ,
ùî ÿâëÿëè ñîáîþ âçàºìíèé ³íòåðåñ äîñèòü âåëèêèõ ìàñ â³ðóþ÷èõ. Ñàìå çàâäÿêè
ñï³âïðàö³ ó öèõ ì³æðåë³ã³éíèõ îðãàí³çàö³ÿõ, â³ðóþ÷³ òà ¿õí³ ë³äåðè âñå êðàùå ³
êðàùå óñâ³äîìëþþòü ñï³ëüí³ñòü ñâî¿õ ³íòåðåñ³â òà ìàþòü ìîæëèâ³ñòü êîíñîë³äîâàíî
âèñòóïàòè íà çàõèñò äóõîâíî-ðåë³ã³éíèõ ö³ííîñòåé. Âëàäà îòðèìóº â³ä÷óòíèé
çâîðîòíèé çâ’ÿçîê ùîäî ñâî¿õ ³í³ö³àòèâ àáî íåäîîïðàöþâàíü ó ñôåð³ ðåë³ã³éíî-
öåðêîâíîãî æèòòÿ, ùî çàáåçïå÷óº Óêðà¿í³ â³ä÷óòíó ³ì³äæåâó ï³äòðèìêó íà ì³æ-
íàðîäí³é àðåí³.

Âàæëèâó ðîëü â îðãàí³çàö³¿ âèêîíàííÿ äîðó÷åíü âèùèõ îðãàí³â âëàäè â ãà-
ëóç³ öåðêîâíî-ðåë³ã³éíîãî òà çàáåçïå÷åííÿ ñâîáîäè ñîâ³ñò³ óïðîäîâæ óñüîãî ïåð³îäó
íåçàëåæíîñò³ â³ä³ãðàâ äåðæàâíèé îðãàí ó ñïðàâàõ ðåë³ã³¿. Â³í ñòàâ ãåíåòè÷íèì
ïîñë³äîâíèêîì óòâîðåíîãî ùå ó 1943 ð. óðÿäîâîãî îðãàíó – Ðàäè ó ñïðàâàõ Ðóñü-
êî¿ ïðàâîñëàâíî¿ öåðêâè ïðè Ðàä³ Ì³í³ñòð³â ÑÐÑÐ, à çãîäîì ³ ÓÐÑÐ [8]. Öåé
îðãàí ó ð³çí³ ÷àñè âõîäèâ äî ñêëàäó â³äïîâ³äíèõ Ì³í³ñòåðñòâ àáî â³äîìñòâ, ìàâ
ñòàòóñ óðÿäîâîãî àáî öåíòðàëüíîãî îðãàíó âèêîíàâ÷î¿ âëàäè. Ñë³ä âèçíàòè, ùî
íàéá³ëüøîþ åôåêòèâí³ñòþ ó ðîçâ’ÿçàíí³ ñêëàäíèõ ïèòàíü äåðæàâíî-öåðêîâíèõ,
ì³æöåðêîâíèõ òà ì³æêîíôåñ³éíèõ ïðîáëåì ³ ïðîáëåì ñâîáîäè ñîâ³ñò³ äåðæàâíèé
îðãàí ó ñïðàâàõ ðåë³ã³é â³ä³ãðàâ òîä³, êîëè â³í ïðàöþâàâ ó ñòàòóñ³ öåíòðàëüíîãî
îðãàíó âèêîíàâ÷î¿ âëàäè. Îäíàê çà âñ³õ îáñòàâèí ³ ñòàòóñó öüîãî îðãàíó ñë³ä
çàçíà÷èòè, ùî éîãî âïëèâ íà ðåë³ã³éíå æèòòÿ òà ïèòàííÿ ñâîáîäè ñîâ³ñò³ â Óêðà¿í³
í³êîëè íå ìàâ íàäì³ðíîãî õàðàêòåðó, îñê³ëüêè â Óêðà¿í³, ïî÷èíàþ÷è ç äîáè Ãåòü-
ìàíàòó, à çãîäîì ³ â ðàäÿíñüê³ ÷àñè, í³êîëè íå áóëî îäíîêàíàëüíîãî (ëèøå ÷åðåç
äåðæàâíèé îðãàí ó ñïðàâàõ ðåë³ã³é) çâ’ÿçêó Öåðêâè ç äåðæàâîþ. Öåðêîâíå ñâÿùåí-
íîíà÷àëëÿ çàâæäè ïðàãíóëî âèõîäèòè íà ñï³ëêóâàííÿ ç äåðæàâíî-âëàäíèìè ñòðóê-
òóðàìè ð³çíèõ ð³âí³â áåçïîñåðåäíüî, ùî òàêîæ ñòàëî âèÿâîì äåìîêðàòè÷íîñò³
ìîäåë³ äåðæàâíî-öåðêîâíèõ â³äíîñèí òà çàáåçïå÷åííÿ ïðèíöèïó ñâîáîäè ñîâ³ñò³ â
Óêðà¿í³.

Çà ðîêè íåçàëåæíîñò³ ó íàñ áóëî ÷èìàëî âèïàäê³â âèõîäó ó ñâ³ò çàêîíîäàâ÷èõ
òà íîðìàòèâíî-ïðàâîâèõ äîêóìåíò³â, ùî ìàëè ñóòî ïîë³òè÷íèé ³ ñèòóàòèâíèé
õàðàêòåð, òà ñïðÿìîâóâàëèñÿ íå íà ðîçâèòîê ñâîáîäè ñîâ³ñò³, à íà äîñÿãíåííÿ
îêðåìèìè ïîë³òèêàìè ÷è ïîë³òè÷íèìè ñèëàìè åëåêòîðàëüíî¿ ï³äòðèìêè. Îäíàê
ëèøå ó 90-õ ðîêàõ ð³øåííÿ ïîë³òèê³â ïðî ï³äòðèìêó ò³º¿ ÷è ³íøî¿ Öåðêâè
(ôàêòè÷íèé ¿¿ ï³äêóï) ïî÷àëè êàìóôëþâàòèñÿ ï³ä ïîáóäîâó õðàì³â, ñïðÿìóâàííÿ
äåðæàâíèõ êîøò³â íà ðåìîíò ³ óòðèìàííÿ öåðêîâíî-ìîíàñòèðñüêèõ êîìïëåêñ³â,
âèïóñê ðåë³ã³éíî¿ ë³òåðàòóðè. Ç ïî÷àòêîì 90-õ êóëüòîâèõ ðîê³â ï³äêóï ìàâ õàðàêòåð
ïðÿìèõ ãðîøîâèõ ïåðåðàõóâàíü, ç ðîçðàõóíêó íà åëåêòîðàëüíó ìîá³ë³çàö³þ ò³º¿
÷è ³íøî¿ ðåë³ã³éíî¿ îðãàí³çàö³¿.

© Bondarenko Viktor, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.01

12

Êëàñè÷íèì ïðèêëàäîì òàêèõ ïðÿìèõ ³ íåïðÿìèõ ï³äêóï³â Öåðêîâ ³ ðåë³ã³éíèõ
ä³ÿ÷³â ìîæå ñëóãóâàòè ïðîòåñò Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè ïðîòè äåðæàâíî¿
ðåºñòðàö³¿ ÓÏÖ Êè¿âñüêîãî Ïàòð³àðõàòó íà âèìîãó Êîìïàðò³¿ Óêðà¿íè, çà
âèáîð÷èìè ñïèñêàìè ÿêî¿ òîä³øí³é Ãåíåðàëüíèé ïðîêóðîð ïðîéøîâ äî ÂÐ Óêðà¿íè.
Â³êòîð ßíóêîâè÷, ïî÷èíàþ÷è ç 2004 ð. ³ äî ê³íöÿ éîãî ïðàâë³ííÿ, õî÷ ³ íå êî-
ðåãóâàâ çàêîíîäàâñòâî ó á³ê çãîðòàííÿ ñâîáîäè ñîâ³ñò³, îäíàê â³äâåðòî äåìîíñòðóâàâ
îäíîáîêó ñèìïàò³þ, ñïðÿìîâàíó ó á³ê ÓÏÖ Ìîñêîâñüêîãî ïàòð³àðõàòó, ³ãíîðóþ÷è
ïðè öüîìó óñ³ ³íø³, çîêðåìà ³ íàéá³ëüø³ öåðêâè, òàê³ ÿê ÓÏÖ Êè¿âñüêîãî ïàòð³àðõàòó
òà ÓÃÊÖ. Â³í â³äâåðòî ³ãíîðóâàâ Âñåóêðà¿íñüêó Ðàäó Öåðêîâ ³ íàìàãàâñÿ ñòâîðèòè
ìàêñèìàëüíå ñïðèÿííÿ óòâåðäæåííþ â Óêðà¿í³ “ðóññêîãî ìèðà”, ïðîãîëîøåíîãî
Ïàòð³àðõîì Êèðèëîì, ÐÏÖ òà ÓÏÖ Ìîñêîâñüêîãî ïàòð³àðõàòó. Éîãî íàìàãàííÿ
ïîãëèáèòè ïîä³ë êðà¿íè íà “ñâî¿õ” ³ “÷óæèõ” çà ðåë³ã³éíîþ òà ìîâíîþ îçíàêîþ
áàãàòî â ÷îìó ñïðèÿâ ¿¿ ðîçä³ëåííþ ³ ï³äâîäèâ äî ãëèáîêîãî âíóòð³øíüîãî êîíô-
ë³êòó, ùî ñëóãóâàëî ïî÷àòêîì â³äêðèòîãî âòðó÷àííÿ Ðîñ³¿ ó âíóòð³øí³ ñïðàâè
Óêðà¿íè, àíåêñ³¿ Êðèìó, â³éíè íà Äîíáàñ³ ³ áåçñëàâíîãî ê³íöÿ ïðåçèäåíñòâà
Â. ßíóêîâè÷à.

Ñóñï³ëüíî-ïîë³òè÷íå çáóðåííÿ ê³íöÿ 2013 – ïî÷àòêó 2014 ðð., ùî îòðèìàëî
íàçâó “Ðåâîëþö³¿ ã³äíîñò³”, ïðèçâåëî äî íîâî¿ íàïðóæåíîñò³ ó ðåë³ã³éíîìó
ñåðåäîâèù³, ùî ïîòðåáóâàëî ñåðéîçíî¿ þðèäè÷íî¿ îö³íêè òà ïðàâîâîãî ðåãóëþâàííÿ.
Äî ïî÷àòêó 2018 ð. ïèòàííÿ ðåë³ã³éíîãî æèòòÿ íå âèêëèêàëè ó ïîë³òè÷íîãî êå-
ð³âíèöòâà Óêðà¿íè, î÷îëþâàíîãî Ïðåçèäåíòîì Ï. Ïîðîøåíêîì, æîäíîãî ³íòåðåñó.
Ïåâíó, ÷èñòî ôàõîâó àêòèâí³ñòü ó öüîìó â³äíîøåíí³ ïðîÿâèëè ëèøå îêðåì³ äåïó-
òàòè Âåðõîâíî¿ Ðàäè Óêðà¿íè, ÿê³ ç ïðîôåñ³éíîãî ³íòåðåñó ïðîñóâàëè îêðåì³ âàæ-
ëèâ³ ïèòàííÿ ðîçâèòêó ñâîáîäè ñîâ³ñò³ ó íàø³é êðà¿í³. Òàê, çàâäÿêè ¿ì, áóëè ðîç-
â’ÿçàí³ ïðîáëåìè äîçâîëó ðåë³ã³éíèì îðãàí³çàö³ÿì íà â³äêðèòòÿ ñâ³òñüêèõ íà-
â÷àëüíèõ çàêëàä³â, çð³âíÿíí³ â ïðàâàõ äèïëîìè ïðî ñâ³òñüêó ³ äóõîâíó îñâ³òó òà
äèïëîìè ïðî â÷åí³ çâàííÿ, ðîçâ’ÿçàíà ïðîáëåìà ä³ÿëüíîñò³ êàïåëàí³â (â³éñüêîâîãî
äóõîâåíñòâà) â àðì³¿ òà ³íøèõ ñèëîâèõ â³äîìñòâàõ, õî÷à çàêîí “Ïðî êàïåëàíñòâî”
³ íå áóëî ïðèéíÿòî.

Ö³ òà ³íø³ ³í³ö³àòèâè îêðåìèõ ïðåäñòàâíèê³â âèùîãî çàêîíîäàâ÷îãî îðãàíó
êðà¿íè â³ä³ãðàëè çíà÷íó ðîëü ó çì³öíåíí³ ñâîáîäè ñîâ³ñò³ â Óêðà¿í³. Îäíàê íàé-
á³ëüøîþ ³í³ö³àòèâîþ Âåðõîâíî¿ Ðàäè Óêðà¿íè ñòàëà ï³äòðèìêà çâåðíåííÿ ïðå-
çèäåíòà Ï. Ïîðîøåíêà äî Âñåëåíñüêîãî Ïàòð³àðõà ñòîñîâíî äàðóâàííÿ ïðàâîñëàâíèì
â Óêðà¿í³ àâòîêåôàëüíîãî ñòàòóñó.

Åêñïåðòíå ñåðåäîâèùå ç ñàìîãî ïî÷àòêó ðîçâ’ÿçàííÿ áàãàòîð³÷íî¿ ïðîáëåìè
óêðà¿íñüêîãî ïðàâîñëàâ’ÿ, ùî ïîëÿãàëà ó íåëåã³òèìíîìó, ç ïîçèö³¿ öåðêîâíèõ êà-
íîí³â, çàïî÷àòêóâàííÿ öåðêîâíî¿ íåçàëåæíîñò³ â³ä Ìîñêâè, â³äçíà÷èëî íåàáèÿêèé
òåìï ïåðåá³ãó ïîä³é ó ö³é öàðèí³ â³äòîä³, ÿê äî ñïðàâè óçÿâñÿ Âñåëåíñüêèé
Ïàòð³àðõ Âàðôîëîì³é. Õî÷à çîâí³ í³÷îãî ïîì³òíîãî íå â³äáóëîñÿ ó âçàºìèíàõ
Âñåëåíñüêî¿ ³ Ìîñêîâñüêî¿ ïàòð³àðõ³é â “óêðà¿íñüêîìó ïèòàíí³”, îäíàê âîíî ñòð³ìêî
ï³øëî äî ñâîº¿ ðîçâ’ÿçêè.

Íå áóäåìî ó öüîìó âèïàäêó áóäóâàòè çäîãàäêè, ùî ñòàëî êàòàë³çàòîðîì
òàêîãî øâèäêîãî ðîçâ’ÿçàííÿ áàãàòîð³÷íî¿ ïðîáëåìè, à êðàùå îö³íèìî òó “ìàé-
ñòåðí³ñòü”, ç ÿêîþ Ïðåçèäåíò Ï. Ïîðîøåíêî âçÿâ âèð³øåííÿ ö³º¿ ïðîáëåìè íà
ñåáå ³ òàêè ðîçâ’ÿçàâ ¿¿. Ìð³¿ äåñÿòê³â ïîêîë³íü óêðà¿íö³â, ÿê³ ïðàãíóëè óíåçà-
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ëåæíåííÿ ïðàâîñëàâíèõ â Óêðà¿í³, äîïîìîãëè Ï. Ïîðîøåíêó ó íàéêîðîòø³ òåðì³íè
çàâåðøèòè ïðîöåñ îòðèìàííÿ àâòîêåôàë³¿ ïðàâîñëàâíèìè óêðà¿íöÿìè. Öÿ äàâíî-
î÷³êóâàíà àêö³ÿ ñòàëà òàêîæ îäíèì ³ç ïðîâ³äíèõ ìîìåíò³â éîãî ïîë³òèêè íà âè-
áîðàõ Ïðåçèäåíòà Óêðà¿íè 2019 ð.

Ìè ðîçãëÿíåìî ïðàâîâ³ ï³äñòàâè ðîçâ’ÿçàííÿ ö³º¿ ïðîáëåìè. Â ³ñòîð³¿
ïðàâîñëàâíèõ êðà¿í áóëî ÷èìàëî âèïàäê³â, êîëè ñâ³òñüê³ ïðàâèòåë³ ñïðèÿëè óòâåðä-
æåííþ àâòîêåôàë³¿ ïðàâîñëàâíî¿ öåðêâè ó ñâî¿õ êðà¿íàõ. Òàê, ó ð³çí³ ÷àñè áóëî â
³ñòîð³¿ Ãðóçèíñüêî¿, Ñåðáñüêî¿, Åëëàäñüêî¿ òà ³íøèõ Öåðêîâ. Öå çàâæäè ââàæàëîñÿ
íîðìàëüíîþ ïðàêòèêîþ, êîëè öåðêîâí³ ñïðàâè ò³ñíî óâ’ÿçóâàëèñÿ ç³ ñïðàâàìè
ïîë³òè÷íèìè. Ùå ó 2008 ð. Âñåëåíñüêèé Ïàòð³àðõ Âàðôîëîì³é íàãîëîøóâàâ, ùî
ó íèçö³ âèïàäê³â “Öåðêâà-Ìàòè ïîãîäæóâàëàñÿ ç âèìîãîþ óðÿä³â íîâîñòâîðåíèõ
äåðæàâ ³ç ïðàâîñëàâíèì íàñåëåííÿì íà Áàëêàíñüêîìó ï³âîñòðîâ³ ùîäî íàäàííÿ
àâòîêåôàë³¿ öåðêâàì, ÿê³ âèõîäèëè ç ¿¿ êàíîí³÷íî¿ þðèñäèêö³¿, à ñàìå Ãðåöüê³é
(1850), Ñåðáñüê³é (1831), Áîëãàðñüê³é (1945) òà Àëáàíñüê³é (1937), äàðìà, ùî öå
ñïðè÷èíèëî ð³çêå çâóæåííÿ öåðêîâíî¿ þðèñäèêö³¿ Êîíñòàíòèíîïîëüñüêîãî
ïàòð³àðõàòó [10].

Öèì ñàìèì Êîíñòàíòèíîïîëüñüêèé ïàòð³àðõ, ç îäíîãî áîêó, äåìîíñòðóâàâ
ñâîºìó ìîñêîâñüêîìó êîëåç³, ùî ³íòåðåñè ïðàâîñëàâ’ÿ âèù³ çà íàìàãàííÿ áóäü-
ÿêîþ ö³íîþ óòðèìóâàòè ñâîþ âëàäó íàä öåðêâàìè, ÿê³ ïðàãíóëè äî ñàìîñò³éíîñò³,
à ç äðóãîãî, – âèïðàâäîâóâàâ öå ïðàãíåííÿ â³ðóþ÷îãî ëþäó ³ ïîë³òèê³â, ÿê³
äîìàãàëèñÿ äóõîâíîãî çâ³ëüíåííÿ ñâîãî íàðîäó. Âèõîäÿ÷è ç òàêèõ ïîçèö³é, í³õòî
íå ìîæå ñòâåðäæóâàòè, ùî Ïåòðî Ïîðîøåíêî, íàäàþ÷è ñïðèÿííÿ ó ñòàíîâëåíí³
àâòîêåôàë³¿ ïðàâîñëàâíèõ â Óêðà¿í³, ïîðóøèâ Êîíñòèòóö³þ ÷è ³íø³ çàêîíè Óêðà¿íè,
àáî öåðêîâíî-êàíîí³÷íå ïðàâî. Òîìó çâåðíåííÿ Ïðåçèäåíòà Óêðà¿íè äî
Âñåëåíñüêîãî Ïàòð³àðõà ç ïðèâîäó íàäàííÿ àâòîêåôàë³¿ ïðàâîñëàâíèì â Óêðà¿í³,
ï³äòðèìàíå Âåðõîâíîþ Ðàäîþ Óêðà¿íè, º ö³ëêîì ïîçèòèâíèìè ïîë³òè÷íèìè àêòàìè,
ùî áóëè ñïðÿìîâàí³ íà óíîðìóâàííÿ ö³º¿ âàæëèâî¿ ïðîáëåìè ³ ñòàëè âèÿâîì
òóðáîòè ïðî çì³öíåííÿ ïðàâà ëþäèíè íà ñâîáîäó ñîâ³ñò³ [11].

Îäíàê ç ïîãëÿäó íàñë³äê³â çãàäàíèõ ïîä³é òà îòðèìàííÿ ïðàâîñëàâíèìè
óêðà¿íöÿìè Òîìîñó ïðî àâòîêåôàë³þ ¿õíüî¿ Öåðêâè, öå ñë³ä ðîçãëÿíóòè ç ³íøîãî
áîêó. Îá’ºêòèâíî âîíè á ìàëè ñïðèÿòè ºäíàííþ íàøî¿ êðà¿íè òà óêðà¿íñüêîãî
ñóñï³ëüñòâà, çëèòòþ ëîêàëüíèõ ³äåíòè÷íîñòåé óêðà¿íö³â, ùî æèâèëè ì³æïðàâî-
ñëàâíèé êîíôë³êò óñ³ ö³ ðîêè, â îäíó çàãàëüíîóêðà¿íñüêó ³äåíòè÷í³ñòü, ùî ñòàëà
á îñíîâîþ ºäèíî¿ ïîì³ñíî¿ ïðàâîñëàâíî¿ öåðêâè â Óêðà¿í³.

Ïðîòå, ãîâîðÿ÷è ïðî îá’ºäíàííÿ ïðàâîñëàâíèõ â Óêðà¿í³, ìè íå ìàºìî ñïðàâó
ç ãðîþ â³ëüíèõ ñóñï³ëüíèõ ñèë ³ íàñòðî¿â, àäæå äîñÿãíåííþ ö³º¿ ìåòè àêòèâíî
ïðîòèñòî¿òü Ðóñüêà ïðàâîñëàâíà öåðêâà é ò³ ñèëè â Ðîñ³¿, ÿê³ íå áàæàþòü â³äõîäó
Óêðà¿íè â³ä Ìîñêâè ÿê äóõîâíî-ðåë³ã³éíîãî öåíòðó. Óêðà¿íñüêà æ âëàäà, î÷îëþâàíà
Ïðåçèäåíòîì Óêðà¿íè Ï. Ïîðîøåíêîì íå çìîãëà ïåðåòâîðèòè ñïðàâó òâîðåííÿ
íîâî¿ öåðêâè íà ðåàëüíå îá’ºäíàííÿ ÓÏÖ Êè¿âñüêîãî Ïàòð³àðõàòó, ÓÀÏÖ òà
ÓÏÖ Ìîñêîâñüêîãî Ïàòð³àðõàòó. Á³ëüøå òîãî, ñâî¿ìè íåçãðàáíèìè ä³ÿìè âîíà
ïðèçâåëà äî òîãî, ùî ó öüîìó ïðîöåñ³ ïðàêòè÷íî íå âçÿëà ó÷àñòü íàéá³ëüøà ã³ïî-
òåòè÷íà ó÷àñíèöÿ öüîãî ïðîöåñó ÓÏÖ ÌÏ. Ïîñï³øí³ñòü òà íåïðîôåñ³îíàë³çì ä³é
âëàäè, ïîâ’ÿçàí³ ç íåîáõ³äí³ñòþ óïë³òàííÿ òåìè îòðèìàííÿ àâòîêåôàë³¿ ïðàâîñëàâ-
íèõ â Óêðà¿í³ ó ïðîöåñ âèáîð³â íîâîãî Ãëàâè íàøî¿ äåðæàâè, ñòàëè ò³ºþ ö³íîþ,
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êîòðó íàø íàðîä çàïëàòèâ çà ñïðîáó àêòèâíî¿ ïîë³òèçàö³¿ öüîãî ïèòàííÿ Ïðå-
çèäåíòîì Ï. Ïîðîøåíêîì òà éîãî îòî÷åííÿì. Ñåãìåíòîâàí³ñòü óêðà¿íñüêîãî ñîö³óìó
ó ïèòàíí³ óíåçàëåæíåííÿ ïðàâîñëàâíèõ íå ëèøå íå çìåíøèëàñÿ, à íàâ³òü çðîñëà,
çàâàæàþ÷è ºäíàííþ íàøèõ ãðîìàäÿí, óêðà¿íñüêîãî ñóñï³ëüñòâà ³ äåðæàâè. Ïîäàëüøà
åêñïëóàòàö³ÿ ïèòàííÿ àâòîêåôàë³¿ ó ïîë³òè÷íèõ ö³ëÿõ ïðèçâåëà äî ùå á³ëüø ïëà-
÷åâíèõ íàñë³äê³â, ïîâ’ÿçàíèõ íå ëèøå ç ïðîâàëîì “Òîìîñ-òóðó”, à é ç âíóòð³øí³ìè
ïðîáëåìàìè ó íîâîñòâîðåí³é Öåðêâ³.

Íà ïðîöåñ òâîðåííÿ íîâî¿ Öåðêâè, íåãàòèâíî âïëèíóâ ³ çàãàëüíèé ïðàâîâèé
í³ã³ë³çì, ùî õàðàêòåðèçóâàâ ä³ÿëüí³ñòü ïîñòìàéäàííî¿ âëàäè. Ç îäíîãî áîêó, ä³¿
Ãëàâè äåðæàâè òà éîãî íàéáëèæ÷îãî îòî÷åííÿ ó ïèòàíí³ îòðèìàííÿ àâòîêåôàë³¿ íå
ëèøå íå áóëè õî÷à á ÿêîþñü ì³ðîþ ïóáë³÷íèìè, à ìàëè â³äâåðòî óòàºìíè÷åíèé ³
êóëóàðíèé õàðàêòåð. Öå ïîçáàâèëî éîãî ñïðàâæíüî¿ ñóñï³ëüíî¿ ï³äòðèìêè, à â³äòàê
³ â³äïîâ³äíîãî åôåêòó ó ñïðàâ³ ïåðåáîðþâàííÿ êðèçè íàö³îíàëüíî¿ ñàìî³äåíòèô³êàö³¿
íàñåëåííÿ Óêðà¿íè ó ïèòàíí³ â³ðîñïîâ³äíî¿ ïðèíàëåæíîñò³. Çðîáëåíå íå ïðèíåñëî
ïîì³òíî¿ ïîë³òè÷íî¿ êîðèñò³ é ñàìîìó Ïåòðó Ïîðîøåíêó, îñê³ëüêè éîãî ä³¿ ó ñïðàâ³
îá’ºäíàííÿ ïðàâîñëàâíèõ â Óêðà¿í³ ìàëè â³äâåðòî àíòóðàæíèé õàðàêòåð.

Ñêàçàíå ï³äòâåðäæóº ³ ïðèéíÿòòÿ Âåðõîâíîþ Ðàäîþ Óêðà¿íè äâîõ Çàêîí³â
Óêðà¿íè, ñïðÿìîâàíèõ íà âðåãóëþâàííÿ ñèòóàö³¿ ó ïðàâîñëàâíîìó ñåðåäîâèù³ êðà¿íè.
²äåòüñÿ ïðî çàêîíè Óêðà¿íè â³ä 26.09.2016 ¹ 5309 òà â³ä 16.01.2019 ¹ 4128 [12].
Çãàäàí³ çàêîíè ìàþòü ð³çíó ïðèðîäó, à, â³äïîâ³äíî, ³ íàñë³äêè äëÿ ðîçâèòêó ñâîáîäè
ñîâ³ñò³ òà ðåë³ã³éíèõ îðãàí³çàö³é. ßêùî Çàêîí Óêðà¿íè â³ä 16.01.2019  ¹ 4128 ìàº
íà ìåò³ âðåãóëþâàòè ìåõàí³çì ïåðåõîäó ðåë³ã³éíèõ îðãàí³çàö³é ³ç îäí³º¿ þðèñäèêö³¿
â ³íøó, òî Çàêîí Óêðà¿íè â³ä 26.09.2016 ¹ 5309 çîáîâ’ÿçóº ðåë³ã³éí³ îðãàí³çàö³¿, ùî
âõîäÿòü äî ñêëàäó ÓÏÖ â ºäíîñò³ ç Ìîñêîâñüêèì ïàòð³àðõàòîì, âíåñòè êîðåêö³þ
ó âëàñíó íàçâó, çàô³êñóâàâøè â òîé ÷è ³íøèé ñïîñ³á ïðèíàëåæí³ñòü äî Ìîñêîâñüêîãî
Ïàòð³àðõàòó. Öå æ ñòîñóºòüñÿ ³ ùå ÷îòèðüîõ Öåðêîâ.

Îáèäâ³ ö³ë³ º àáñîëþòíî äîñÿæíèìè, îäíàê, ÿêùî ïåðøà ç íèõ ñïðÿìîâàíà
íà íåäîïóùåííÿ åñêàëàö³¿ êîíôë³êòíîñò³ ó çâ’ÿçêó ç³ çì³íîþ ïàðàô³ÿìè, ìîíà-
ñòèðÿìè, ì³ñ³ÿìè, áðàòñòâàìè, ºïàðõ³àëüíèìè óïðàâë³ííÿìè òà ñàìîþ Êè¿âñüêîþ
ìèòðîïîë³ºþ ÓÏÖ ñâîº¿ þðèñäèêö³éíî¿ ïðèíàëåæíîñò³, òî äðóãèé Çàêîí ó ö³ëîìó
ñïðÿìîâóºòüñÿ íà ðîçâ’ÿçàííÿ äîâîë³ óÿâíî¿ ïðîáëåìè – çì³íè ¿¿ íàçâè. Ùå ðàç
íàãîëîñèìî, ùî âèêîíàííÿ öüîãî çàâäàííÿ äî ñíàãè äåðæàâ³, îäíàê î÷åâèäíî, ùî
î÷³êóâàíîãî åôåêòó, ïîâ’ÿçàíîãî ç ïîÿâîþ ó íàçâ³ ÓÏÖ ÷³òêî¿ ïðèâ’ÿçêè äî Ìî-
ñêîâñüêîãî Ïàòð³àðõàòó, âî÷åâèäü íå áóäå.

Í³ äëÿ êîãî íå º òàºìíèöåþ òîé ôàêò, ùî ÓÏÖ º âåëèêîþ ìèòðîïîëè÷îþ
îáëàñòþ ÐÏÖ, íàä³ëåíîþ ïðàâàìè òàê çâàíî¿ øèðîêî¿ àâòîíîì³¿, ùî ñïðàâä³ íàãàäóº
çà îáñÿãîì äàðîâàíèõ ¿é ïðàâ îêðåìó ñàìîñò³éíó Öåðêâó. Îäíàê âîíà áóëà ³ º íå-
â³ä’ºìíîþ ÷àñòèíîþ ÐÏÖ, ùî ëèøå ìàº ³íøó íàçâó “Óêðà¿íñüêà Ïðàâîñëàâíà
Öåðêâà”, âèçíà÷åíó ùå íà àðõ³ºðåéñüêîìó ñîáîð³ ÐÏÖ ó 1990 ð. òà ï³äòâåðäæåíó
÷èííèìè Ñòàòóòàìè ÐÏÖ òà ÓÏÖ. ²íôîðìàö³ÿ ïðî öå º ó â³äêðèòîìó äîñòóï³, à
â³äòàê ïåðåéìåíóâàííÿ ÓÏÖ ó çàêîíîäàâ÷îìó ïîðÿäêó º á³ëüøîþ ì³ðîþ ïðîïàãàí-
äèñòñüêèì êðîêîì, ñïðÿìîâàíèì íà ïóáë³÷íå âèçíàííÿ ðåàëüíîãî ñòàòóñó ÓÏÖ
ÿê ñêëàäíèêè ÐÏÖ. Ñàìå æ ïåðåéìåíóâàííÿ ìàëî ùî äàñòü ó ñåíñ³ ñóñï³ëüíîãî
ðîçóì³ííÿ ¿¿ ðåàëüíîãî ñòàòóñó ³ ëèøå çàãàëüìóº, íà íàøó äóìêó, ïðîöåñ ïåðåõîäó
ðåë³ã³éíèõ îðãàí³çàö³é ç ÓÏÖ äî ÏÖÓ.
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ªäèíîþ, áåçñóìí³âíî, â³ðíîþ íîðìîþ öüîãî Çàêîíó º âèìîãà ùîäî íåäî-
ïóùåííÿ ñâÿùåíñòâà ÓÏÖ äî êàïåëàíñüêîãî ñëóæ³ííÿ ó ÇÑÓ òà ³íøèõ ñèëîâèõ
â³äîìñòâàõ êðà¿íè. Ðåøòà æ íîðì çàêîíó ó ðåçóëüòàò³ éîãî âèêîíàííÿ îñîáëèâî¿
êîðèñò³ íå ïðèíåñóòü, à îò â³ä÷óòòÿ âîðîæîñò³ ó â³äíîñèíàõ ì³æ äâîìà öåðêâàìè
âîíè ïîñ³þòü, à â³äòàê ³ âñå óêðà¿íñüêå ñóñï³ëüñòâî íå ñïðèéìå çàçíà÷åíèé Çàêîí
ÿê àêò, ñêåðîâàíèé íà âñòàíîâëåííÿ ñïðàâåäëèâîñò³. Îñíîâîþ äëÿ òàêî¿ ñóñï³ëüíî¿
îö³íêè öüîãî Çàêîíó, íàñàìïåðåä, ñòàíå òå, ùî ïîä³áí³ âèìîãè íå âèñóâàëèñÿ çà-
êîíîäàâöåì äî ³íøèõ ñóá’ºêò³â ãîñïîäàð÷î¿, ô³íàíñîâî¿ òà ³íøî¿ ä³ÿëüíîñò³ îðãà-
í³çàö³é òà óñòàíîâ ÐÔ íà òåðèòîð³¿ Óêðà¿íè.

Çàêîí Óêðà¿íè â³ä 16.01.2019  ¹ 4128 âêðàé íåîáõ³äíèé, àëå òàêîæ íå º
äîñêîíàëèì. Éîãî íàéá³ëüøà âàäà ó òîìó, ùî ó íüîìó íå ïðîïèñàíèé ä³ºâèé ìå-
õàí³çì ëåã³òèìàö³¿ ïåðåõîäó ðåë³ã³éíèõ îðãàí³çàö³é ç îäí³º¿ þðèñäèêö³¿ â äðóãó.
Ó íèçö³ âèïàäê³â öå ïîðîäæóº ïðîáëåìè, îñîáëèâî â ñèòóàö³ÿõ, êîëè ïàðàô³ÿ íå
ìàº îäíîçíà÷íî¿ ïîçèö³¿ ùîäî çì³íè þðèñäèêö³¿. Çàêîíîäàâöåâ³ ñë³ä áóëî á òàêîæ
ïåðåäáà÷èòè ïèòàííÿ, ïîâ’ÿçàí³ ç îáëàøòóâàííÿì ðåë³ã³éíî¿ ä³ÿëüíîñò³ îáîõ ÷àñòèí
êîëèñü ºäèíî¿ ãðîìàäè – ïî÷åðãîâ³ áîãîñëóæ³ííÿ, âèêîðèñòàííÿ ïðèñòîñîâàíèõ
ïðèì³ùåíü, áóä³âíèöòâà íîâèõ õðàì³â òîùî. Òàê³ ïîäðîáèö³ ì³ã áè ðîçðîáèòè
Êàá³íåò Ì³í³ñòð³â çà äîðó÷åííÿì Âåðõîâíî¿ Ðàäè.

Ïðîâåäåííÿ òàêî¿ ðîáîòè âêàçàëî á â³ðóþ÷èì, ïî-ïåðøå, íà çàãàëüíèé òðåíä
äåðæàâíèõ ïð³îðèòåò³â ó ãàëóç³ ðåë³ã³éíîãî æèòòÿ, à ïî-äðóãå – íå ñòâîðèëî á ó
ðåë³ã³éíîìó ñåðåäîâèù³ ³ ó ñóñï³ëüñòâ³ â ö³ëîìó â³ä÷óòòÿ íåïðèìèðåííîñò³, ïîä³ëó
íà “ñâî¿õ” ³ “÷óæèõ”, ùî çàì³ñòü î÷³êóâàíî¿ êîíñîë³äàö³¿ ïðàâîñëàâíîãî ñåðåäîâèùà
ëèøå ðîç’ºäíóº íàðîä. Ïðè÷èíîþ òàêîãî ñòàíó ðå÷åé ñòàëà íàäì³ðíà ïîë³òèçàö³ÿ
“ïðàâîñëàâíîãî ïèòàííÿ” â Óêðà¿í³.

ßê óæå çàçíà÷àëîñÿ, ðåë³ã³éíå ñåðåäîâèùå â Óêðà¿í³ ïîíàä äâàäöÿòü ðîê³â
äèíàì³÷íî ðîçâèâàºòüñÿ, à ïðàâîâ³ îñíîâè ðåë³ã³éíèõ ñâîáîä òà ñâîáîäè ñîâ³ñò³
çì³öíþþòüñÿ. Îäíàê òóò çàëèøàºòüñÿ ùå ÷èìàëî ïèòàíü, ÿê³ ïîòðåáóþòü ñâîãî
âèð³øåííÿ. Óêðà¿íñüêèõ ïðàâíèê³â, ÿê³ ðàçîì ³ç öåðêîâíèìè þðèñòàìè øóêàþòü
øëÿõè óäîñêîíàëåííÿ â³ò÷èçíÿíîãî çàêîíîäàâñòâà ùîäî ñâîáîäè ñîâ³ñò³, ïîíàä
óñå òóðáóþòü ïèòàííÿ çàêîíîäàâ÷îãî çàáåçïå÷åííÿ ïîâåðíåííÿ Öåðêâè ÿê ñó-
ñï³ëüíîãî ³íñòèòóòó äî ñòàíó ñèñòåìíîãî åëåìåíòó ñó÷àñíî¿ ñèñòåìè ñîö³àëüíî¿ áó-
äîâè óêðà¿íñüêîãî ñóñï³ëüñòâà. Öå îçíà÷àº, ç îäíîãî áîêó, íà çàêîíîäàâ÷îìó ð³âí³
ìàþòü áóòè ïîäîëàí³ óñ³ óñòàíîâêè íà ìàðã³íàë³çàö³þ Öåðêâè, ùî âèðîáèëèñÿ â
óìîâàõ êîìóí³ñòè÷íîãî ðåæèìó. Ç äðóãîãî æ áîêó, öå äîçâîëèòü ïåðåòâîðèòè
Öåðêâó íà ðÿäîïîêëàäåíèé ñóá’ºêò ïðàâîâ³äíîñèí òà óáåçïå÷èòè ñóñï³ëüñòâî â³ä
ìîæëèâèõ âèÿâ³â êëåðèêàë³çìó.

Íàéáëèæ÷èì ÷àñîì òàêîæ ñë³ä áóëî á ïðèéíÿòè çàêîí “Ïðî êàïåëàíñòâî” ç
ìåòîþ çì³öíåííÿ öüîãî íàäçâè÷àéíî âàæëèâîãî ñóñï³ëüíîãî ³íñòèòóòó, ïîêëèêàíîãî
íå ïðîñòî ñïðèÿòè ðîáîò³ ç ïàòð³îòè÷íîãî âèõîâàííÿ òà ïñèõîëîã³÷íî¿ ï³äòðèìêè
â³éñüêîâîñëóæáîâö³â, à âèêîíóâàòè ì³ñ³þ äóõîâíî-ðåë³ã³éíîãî îêîðìëåííÿ ñîëäàò³â
³ îô³öåð³â òà äîïîìàãàòè áîðîòèñÿ ç íàñë³äêàìè â³éíè ³, ïåðåäóñ³ì, ³ç ïîñò-òðàâ-
ìàòè÷íèì ñèíäðîìîì âî¿í³â, ÿê³ ïðîéøëè ÷åðåç áîéîâ³ ä³¿.

Ñë³ä òàêîæ ðîçøèðþâàòè ïðàâîâ³ ìîæëèâîñò³ äëÿ ïîãëèáëåííÿ ñîö³àëüíî¿
ðîáîòè Öåðêâè ³ äîçâîëèòè ðåë³ã³éíèì îðãàí³çàö³ÿì áðàòè ó÷àñòü ó äåðæàâíèõ
òåíäåðàõ, ùî ïðîâîäÿòüñÿ ó ñôåð³ ñîö³àëüíèõ ïîñëóã; çàáåçïå÷èòè ò³ñí³øó ñï³âïðàöþ
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Öåðêâè ç³ ñâ³òñüêîþ øêîëîþ, ïðè áåçóìîâíîìó çáåðåæåíí³ ñâ³òñüêîãî õàðàêòåðó
îñòàííüî¿; ïåðåäóñ³ì öå ñòîñóºòüñÿ ìîæëèâîãî ÷àñòêîâîãî âèêîíàííÿ Öåðêâîþ
ôóíêö³é äîãëÿäó òà âèõîâàííÿ äîøê³ëüíÿò òà ó÷àñò³ Öåðêâè ó â³äðîäæåíí³ ïî-
çàøê³ëüíî¿ îñâ³òè, ùî ôóíêö³îíóâàëà á íà áåçêîøòîâí³é îñíîâ³; ñë³ä òàêîæ çà-
êîíîäàâ÷î çàáåçïå÷èòè ó÷àñòü Öåðêâè ó çáåðåæåíí³ òðàäèö³éíèõ ñ³ìåéíèõ ö³ííîñòåé
³ ñ³ì’¿ ÿê òàêî¿ ðàçîì ³ç äåðæàâíèìè îðãàíàìè îï³êè íàä ñ³ì’ºþ òîùî.

², íàñàìê³íåöü, âàðòî íà çàêîíîäàâ÷îìó ð³âí³ ïåðåãëÿíóòè ðàäèêàëüíå
ïðî÷èòóâàííÿ êîíñòèòóö³éíî¿ íîðìè ùîäî â³äîêðåìëåííÿ Öåðêâè â³ä äåðæàâè â
÷àñòèí³ çàáîðîíè ô³íàíñîâî¿ ï³äòðèìêè Öåðêâè ç áîêó äåðæàâè. Ó áàãàòüîõ êðà¿íàõ,
äå öåé êîíñòèòóö³éíèé ïðèíöèï òàêîæ ïðèñóòí³é ó îñíîâíîìó çàêîí³ öèõ êðà¿í,
äåðæàâà íàäàº Öåðêâ³ â³ä÷óòíó ï³äòðèìêó ó ñïðàâ³ ¿¿ îñíîâíî¿ ä³ÿëüíîñò³, îñê³ëüêè
âîíà âèçíàºòüñÿ êîðèñíîþ äëÿ ñóñï³ëüñòâà ³ îêðåìî¿ îñîáè. Ô³íàíñóºòüñÿ òàêîæ
óòðèìàííÿ ñàêðàëüíèõ ïàì’ÿòîê àðõ³òåêòóðè, ÿê³ çíàõîäÿòüñÿ ó êîðèñòóâàíí³
Öåðêâè, ô³íàíñîâî ï³äòðèìóºòüñÿ äåðæàâîþ äóõîâåíñòâî, ÿêå ïðàöþº íà äåïðå-
ñèâíèõ òåðèòîð³ÿõ, äåðæàâà áåðå äîëüîâó ó÷àñòü ó áóä³âíèöòâ³ õðàì³â, îïëà÷óº
âèêëàäàííÿ çàãàëüíîîñâ³òí³õ äèñöèïë³í ó ñâ³òñüêèõ íàâ÷àëüíèõ çàêëàäàõ, ùî ä³þòü
ï³ä ïàòðîíàòîì Öåðêâè òîùî.

Îòæå, çâàæàþ÷è íà çàçíà÷åíå, ìîæåìî êîíñòàòóâàòè, ùî ñàìå ïðàâîâ³ ìåõàí³çìè
º äàëåêî íå âè÷åðïíèìè ³ íàéåôåêòèâí³øèìè çàñîáàìè çì³öíåííÿ ðåë³ã³éíîãî
ñåðåäîâèùà òà çàáåçïå÷åííÿ ñâîáîäè ñîâ³ñò³ ó ñó÷àñí³é Óêðà¿í³.
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òèì÷àñîâî îêóïóâàëà ÷àñòèíó òåðèòîð³¿ Óêðà¿íè)”: Çàêîí Óêðà¿íè â³ä 26.09.2016 ¹ 5309; Ïðî
âíåñåííÿ çì³í äî äåÿêèõ çàêîí³â Óêðà¿íè ùîäî ï³äëåãëîñò³ ðåë³ã³éíèõ îðãàí³çàö³é òà ïðîöåäóðè
äåðæàâíî¿ ðåºñòðàö³¿ ðåë³ã³éíèõ îðãàí³çàö³é ³ç ñòàòóñîì þðèäè÷íèõ îñ³á: Çàêîí Óêðà¿íè â³ä
16.01.2019 ¹ 4128.
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FREEDOM OF CONSCIENCE AS AN OBJECT OF LEGAL REGULATION
IN MODERN UKRAINE

The article substantiates the ideas that despite the functioning in Ukraine of the
constitutional principle of separation of the Church from the state, and the school
from the Church, and other legal mechanisms remain the determining lever, provides
further development of the religious milieu, assertion of freedom of conscience and
productive state-church relations.

Ukrainian lawyers, who together with church lawyers are looking for ways to
improve the domestic legislation on freedom of conscience, are most concerned about
the legislative support of the return of the Church as a public institution in the state
of a systemic element of the modern social structure of Ukrainian society. This means,
on the one hand, that all attitudes to the marginalization of the Church must be
overcome at the legislative level and developed under the communist regime. On the
other hand, this will make it possible to turn the Church into a subject of legal
relations and to protect society from possible manifestations of clericalism.

In the near future, it would also be advisable to adopt the law “On Chaplain”
in order to strengthen this extremely important public institution, which is designed
not only to contribute to the work of patriotic education and psychological support
of military personnel, but also to carry out the mission of spiritual and religious
registration of soldiers and officers and to help combat the consequences of the war
and, above all, the post-traumatic syndrome of soldiers who have gone through
military operations.

It is also necessary to expand the legal possibilities for deepening the social work
of the Church and to allow religious organizations to participate in public tenders in
the field of social services; to ensure closer collaboration of the Church with the
secular school, while preserving the secular character of the latter unconditionally,
especially with regard to the possible partial performance by the Church of the
functions of care and education of preschoolers and the participation of the Church
in the revival of out-of-school education.

Finally, a radical interpretation of the constitutional norm on the separation of
the Church from the state should be reconsidered at the legislative level in order to
prohibit financial support of the Church by the state. In many countries where this
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constitutional principle is also present in the basic law, the state provides tangible
support to the Church in its core activities, as long as it is recognized as beneficial
to society and the individual.

So, granting this information, it is possible to state that the legal mechanisms
are the most effective means of strengthening the religious environment and ensuring
freedom of conscience in modern Ukraine.

Keywords: the principle of freedom of conscience, Ukrainian legislation on
freedom of conscience, ensuring natural human rights, Ukraine as a secular state,
legislative support of the unity of the Orthodox in Ukraine, the subjectivity of the
Ukrainian churches, autocephaly of the Orthodox as an attribute of the Orthodox
states.

Îòðèìàíî 07.06.2019
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ÍÎÐÌÀÒÈÂÍÎ-ÏÐÀÂÎÂÎÅ ÐÅÃÓËÈÐÎÂÀÍÈÅ
ÂÍÓÒÐÅÍÍÅÃÎ (ÀÃÅÍÒÓÐÍÎÃÎ) ÍÀÁËÞÄÅÍÈß

Â ÎÐÃÀÍÀÕ ÏÎËÈÒÈ×ÅÑÊÎÃÎ ÑÛÑÊÀ ÐÎÑÑÈÉÑÊÎÉ
ÈÌÏÅÐÈÈ ÍÀ×ÀËÀ ÕÕ â.: ÍÅÊÎÒÎÐÛÅ

ÄÈÑÊÓÑÑÈÎÍÍÛÅ ÂÎÏÐÎÑÛ ÑÎÂÐÅÌÅÍÍÎÉ
ÈÑÒÎÐÈÎÃÐÀÔÈÈ

Â ñòàòüå ïðîàíàëèçèðîâàíû äèñêóññèîííûå ïîëîæåíèÿ èíñòðóêöèé Äåïàð-
òàìåíòà ïîëèöèè ÌÂÄ Ðîññèéñêîé èìïåðèè (1907, 1914, 1916 ãã.) è Ìîñêîâñêîãî
îõðàííîãî îòäåëåíèÿ (1911) ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî (àãåíòóðíîãî)
íàáëþäåíèÿ. Àâòîð äåëàåò âûâîä, ÷òî â íà÷àëå ÕÕ âåêà ãëàâíûì è åäèíñòâåííûì
íîðìàòèâíî-ïðàâîâûì àêòîì ïî ðàáîòå ñ ñåêðåòíîé àãåíòóðîé äî êîíöà ñóùå-
ñòâîâàíèÿ Ðîññèéñêîé èìïåðèè áûëà “Èíñòðóêöèÿ ïî îðãàíèçàöèè è âåäåíèþ
âíóòðåííåãî (àãåíòóðíîãî) íàáëþäåíèÿ” (1907), à èçäàâàåìûå Äåïàðòàìåíòîì
ïîëèöèè öèðêóëÿðû ïî ýòèì âîïðîñàì ëèøü ðàçâèâàëè è çàêðåïëÿëè îñíîâíûå åå
ïîëîæåíèÿ.

Êëþ÷åâûå ñëîâà: Äåïàðòàìåíò ïîëèöèè, èíñòðóêöèè ïî âíóòðåííåìó íà-
áëþäåíèþ (1907, 1911, 1914, 1916 ãã.), ïîëèòè÷åñêèé ñûñê, èñòîðèÿ ÎÐÄ.

Ó ñòàòò³ ïðîàíàë³çîâàíî äèñêóñ³éí³ ïîëîæåííÿ ³íñòðóêö³é Äåïàðòàìåíòó
ïîë³ö³¿ ÌÂÑ Ðîñ³éñüêî¿ ³ìïåð³¿ (1907, 1914, 1916 ðð.) ³ Ìîñêîâñüêîãî îõîðîííîãî
â³ää³ëåííÿ (1911) ùîäî îðãàí³çàö³¿ òà âåäåííÿ âíóòð³øíüîãî (àãåíòóðíîãî) ñïî-
ñòåðåæåííÿ. Àâòîð ðîáèòü âèñíîâîê, ùî íà ïî÷àòêó ÕÕ ñòîë³òòÿ ãîëîâíèì ³
ºäèíèì íîðìàòèâíî-ïðàâîâèì àêòîì ïî ðîáîò³ ç ñåêðåòíîþ àãåíòóðîþ äî ê³íöÿ
³ñíóâàííÿ Ðîñ³éñüêî¿ ³ìïåð³¿ áóëà “²íñòðóêö³ÿ ç îðãàí³çàö³¿ òà âåäåííÿ âíóòð³øíüîãî
(àãåíòóðíîãî) ñïîñòåðåæåííÿ” (1907), à öèðêóëÿðè Äåïàðòàìåíòó ïîë³ö³¿ ç öüîãî
ïèòàííÿ ëèøå ðîçâèâàëè òà çàêð³ïëþâàëè îñíîâí³ ¿¿ ïðèíöèïè.

Êëþ÷îâ³ ñëîâà: Äåïàðòàìåíò ïîë³ö³¿, ³íñòðóêö³¿ ïî âíóòð³øíüîìó ñïîñòåðå-
æåííþ (1907, 1911, 1914, 1916 ðð.), ïîë³òè÷íèé ñèñê, ³ñòîð³ÿ ÎÐÄ.

Îñíîâíûì ìåòîäîì äåÿòåëüíîñòè ïîëèòè÷åñêîãî ñûñêà Ðîññèéñêîé èìïåðèè
â íà÷àëå ÕÕ ñòîëåòèÿ áûëî âíóòðåííåå (àãåíòóðíîå) íàáëþäåíèå. Íå ñëó÷àéíî â
“Èíñòðóêöèè ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåé àãåíòóðû”, ñîñòàâëåííîé ïðè
Ìîñêîâñêîì îõðàííîì îòäåëåíèè (1911), ïîä÷åðêèâàëîñü: “Åäèíñòâåííûì è âïîëíå
íàäåæíûì ñðåäñòâîì, îáåñïå÷èâàþùèì îñâåäîìëåííîñòü ðàçûñêíîãî îðãàíà, ÿâëÿ-
åòñÿ âíóòðåííÿÿ àãåíòóðà” (§ 1) [1, ñ. 23]. Ñëåäóåò òàêæå ñîãëàñèòüñÿ ñ ìíåíèåì
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îäíîãî èç èçâåñòíûõ äåÿòåëåé ïîëèòè÷åñêîãî ñûñêà öàðñêîé Ðîññèè Ï.Ï. Çàâàðçèíà,
êîòîðûé ïèñàë: “…Âîçìîæíî ëè îáîéòèñü áåç âíóòðåííåé àãåíòóðû è ÷åì åå
çàìåíèòü? Òàêîâ âàæíåéøèé âîïðîñ ïî ðàáîòå ïîëèòè÷åñêîãî è óãîëîâíîãî ðîçûñêà.
Îòâåò îïðåäåëåííûé. Íè÷åì åå çàìåíèòü íåëüçÿ, à ïîòîìó îíà íåîáõîäèìà è ñó-
ùåñòâóåò âî âñåõ áåç èñêëþ÷åíèÿ ñòðàíàõ ìèðà. Áåç ðàçûñêíîãî îðãàíà íè îäíî
ãîñóäàðñòâî íå ñóùåñòâîâàëî è ñóùåñòâîâàòü íå áóäåò” [2, ñ. 21].

Â ñîâðåìåííûõ óñëîâèÿõ èñïîëüçîâàíèå íåãëàñíîãî àïïàðàòà ïðè ðàñêðûòèè
è ðàññëåäîâàíèè ïðåñòóïëåíèé áûëî è îñòàåòñÿ îäíèì èç íàèáîëåå ýôôåêòèâíåéøèõ
ìåòîäîâ áîðüáû ïðàâîîõðàíèòåëüíûõ îðãàíîâ ñ ïðåñòóïíîñòüþ. Â Óêðàèíå, êàê è
âî ìíîãèõ ñòðàíàõ ìèðà, ñóùåñòâóåò îïðåäåëåííàÿ íîðìàòèâíî-ïðàâîâàÿ áàçà
(çàêîíû, ïîñòàíîâëåíèÿ ïðàâèòåëüñòâà, âåäîìñòâåííûå àêòû, èíñòðóêöèè è ò.ä.),
êîòîðàÿ ðåãëàìåíòèðóåò îñíîâû ôóíêöèîíèðîâàíèÿ àãåíòóðû è åå ó÷àñòèÿ â ïðå-
äóïðåæäåíèè è ðàñêðûòèè ïðåñòóïëåíèé [3, ñ. 8].

Îäíèì èç èñòî÷íèêîâ ïîâûøåíèÿ ýôôåêòèâíîñòè äåÿòåëüíîñòè ñîòðóäíèêîâ
îïåðàòèâíûõ ñëóæá ìîæåò ñòàòü èçó÷åíèå èñòîðè÷åñêîãî îïûòà èõ ïðåäøåñòâåí-
íèêîâ, â òîì ÷èñëå è íîðìàòèâíî-ïðàâîâîé áàçû, ðåãëàìåíòèðîâàâøåé ðàáîòó ïî-
ëèòè÷åñêîé ïîëèöèè Ðîññèéñêîé èìïåðèè ñ òàéíîé àãåíòóðîé.

Ïðîáëåìîé èçó÷åíèÿ íîðìàòèâíî-ïðàâîâûõ àêòîâ (â ÷àñòíîñòè èíñòðóêöèé)
ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî íàáëþäåíèÿ â æàíäàðìñêèõ è ðàçûñêíûõ
ó÷ðåæäåíèÿõ èññëåäîâàòåëè íà÷àëè çàíèìàòüñÿ  ñðàçó ïîñëå ïàäåíèÿ öàðñêîãî ñà-
ìîäåðæàâèÿ â ôåâðàëå 1917 ãîäà. Ýòîò ïðîöåññ ïðîäîëæàåòñÿ è ïîíûíå.

Ïåðâûìè èññëåäîâàòåëÿìè ïî äàííîé òåìàòèêå áûëè:  Â.Ê. Àãàôîíîâ,
Â.Á. Æèëèíñêèé, Ñ.Ã. Ñâàòèêîâ, Ì.À. Öÿâëîâñêèé., Ñ.Á. ×ëåíîâ, Ï.Å. Ùåãîëåâ
è äð. Â äàëüíåéøåì îòäåëüíûå àñïåêòû èíñòðóêöèé çàòðàãèâàëèñü â ðàáîòàõ ñîâ-
ðåìåííûõ ðîññèéñêèõ è óêðàèíñêèõ àâòîðîâ: À.Â. Áîðèñîâà, Ñ.À. Âîðîíöîâà,
Ñ.Í. Ãàëâàçèíà, Ñ.Ï. Äðåñâÿíèíà,  Ñ.Í. Æàðîâà, Â.Ì. Æóõðàÿ, À.Â. Êîçèíîé,
À.Ï. Êîøåëÿ, Ô.Ì. Ëóðüå, Â.ß. Ìàöþêà, Ð.Ñ. Ìóëóêàåâà, Â.À. Íåêðàñîâà, Ç.È. Ïå-
ðåãóäîâîé, Â.È. Ïîëóáèíñêîãî, È.Ñ. Ðîçåíòàëü, Ì.À. Ñàìåëþêà, Ì.Ï. Ñìèðíîâà,
È.Â. Òàðàñþê, Â.Ô. Óñåíêî, À.Â. Ôåäîðîâà, Â.Â. ×åíöîâà,Â.Í. ×èñíèêîâà, À.Â. Øàõ-
ìàòîâà, Ä.È. Øèíäæèêàøâèëè, À.Þ. Øóìèëîâà, Å.È. Ùåðáàêîâîé,  À.Í. ßðìûøà
è äð.

Åñëè ïðîàíàëèçèðîâàòü èñòîðè÷åñêóþ, èñòîðèêî-ïðàâîâóþ è ñïåöèàëüíóþ
ëèòåðàòóðó, òî â íåé óïîìèíàåòñÿ íåñêîëüêî æàíäàðìñêî-ïîëèöåéñêèõ èíñòðóêöèé,
êîòîðûå ðåãëàìåíòèðîâàëè ðàáîòó ñ àãåíòóðîé ïî ïîëèòè÷åñêîìó ðîçûñêó. Ïðåæäå
âñåãî ýòî: “Èíñòðóêöèÿ ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî (àãåíòóðíîãî)
íàáëþäåíèÿ” (1907), “Èíñòðóêöèÿ ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåé àãåíòóðû”,
ñîñòàâëåííàÿ ïðè Ìîñêîâñêîì îõðàííîì îòäåëåíèè (1911), “Èíñòðóêöèÿ ïî îðãà-
íèçàöèè è âåäåíèþ âíóòðåííåãî íàáëþäåíèÿ â æàíäàðìñêèõ è ðîçûñêíûõ ó÷ðåæäå-
íèÿõ” (1914) è “Íàêàç ïî âåäåíèþ ïîëèòè÷åñêîãî ðîçûñêà” (1916). Ïîëíûå òåêñòû
âñåõ óêàçàííûõ âûøå íîðìàòèâíûõ àêòîâ â íàñòîÿùåå âðåìÿ îïóáëèêîâàíû [4],
[5, ñ. 214–264], [6, ñ. 96–150], [1, ñ. 40–98 ].

Çàìåòèì, ÷òî ñðåäè èññëåäîâàòåëåé íåò åäèíîãî ìíåíèÿ îòíîñèòåëüíî êî-
ëè÷åñòâà è âðåìåíè èçäàíèÿ íåêîòîðûõ èíñòðóêöèé. Åñëè ñóäèòü ïî ïóáëèêàöèÿì,
òî òîëüêî “ìîñêîâñêèõ” èíñòðóêöèé íàñ÷èòûâàåòñÿ òðè: 1908, 1911 è 1914 ãîäîâ,
÷òî íå ñîîòâåòñòâóåò äåéñòâèòåëüíîñòè. Â íàó÷íûõ ðàáîòàõ òàêæå íåðåäêî
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âñòðå÷àþòñÿ ôàêòû, êîãäà àâòîðû, ãîâîðÿ î äåïàðòàìåíòñêèõ èíñòðóêöèÿõ 1907 è
1914 ãã., öèòèðóþò “ìîñêîâñêóþ” èíñòðóêöèþ èëè íàîáîðîò [7]. Íå âûÿñíåíà äî
êîíöà è ñóäüáà äåïàðòàìåíòñêîé èíñòðóêöèè 1914 ãîäà, ïîëíûé òåêñò êîòîðîé äî
íåäàâíåãî âðåìåíè îñòàâàëñÿ íåîïóáëèêîâàííûì è, êàê ñïðàâåäëèâî çàìå÷àåò
ïðîôåññîð Ç.È. Ïåðåãóäîâà, âîïðîñ îá èíñòðóêöèÿõ “íå òàê ïðîñò, êàê ìîæåò
ïîêàçàòüñÿ” [8, ñ. 213].

Òàê ñêîëüêî æå áûëî æàíäàðìñêî-ïîëèöåéñêèõ èíñòðóêöèé ïî ðàáîòå ñ
àãåíòóðîé? Èìåííî íà ýòîò âîïðîñ àâòîð è ïîïûòàåòñÿ äàòü îòâåò.

Äëÿ íà÷àëà ðàññìîòðèì êàæäûé èç íàçâàííûõ äîêóìåíòîâ â îòäåëüíîñòè,
îáðàòèâøèñü â ïåðâóþ î÷åðåäü ê ïåðâîèñòî÷íèêàì.

Èòàê, ïåðâûì îáîáùàþùèì âåäîìñòâåííûì íîðìàòèâíûì àêòîì, êîòîðûé
ðåãëàìåíòèðîâàë îðãàíèçàöèîííî-òàêòè÷åñêèå àñïåêòû äåÿòåëüíîñòè ïîëèòè÷åñêîé
ïîëèöèè Ðîññèéñêîé èìïåðèè ñ âíóòðåííåé àãåíòóðîé, áûëà “Èíñòðóêöèÿ ïî îð-
ãàíèçàöèè è âåäåíèþ âíóòðåííåãî (àãåíòóðíîãî) íàáëþäåíèÿ” (1907), óòâåðæäåííàÿ
ìèíèñòðîì âíóòðåííèõ äåë Ï.À. Ñòîëûïèíûì. Ñîñòîÿëà îíà èç 41 ïàðàãðàôà [9]
è ñîçäàâàëàñü ñîòðóäíèêàìè îñîáîãî îòäåëåíèÿ Äåïàðòàìåíòà ïîëèöèè ïîä
íåïîñðåäñòâåííûì ðóêîâîäñòâîì äèðåêòîðà Äåïàðòàìåíòà ïîëèöèè Ì.È. Òðóñåâè÷à
[10, ñ. 218]. Îäíèì èç îñíîâíûõ ñîñòàâèòåëåé èíñòðóêöèè áûë æàíäàðìñêèé
ïîëêîâíèê À.Ì. Åðåìèí, ïðèêîìàíäèðîâàííûé ê Äåïàðòàìåíòó ïîëèöèè. Ìíîãî
ïîïðàâîê è äîïîëíåíèé ê èíñòðóêöèè âíåñ èñïîëíÿþùèé îáÿçàííîñòè íà÷àëüíèêà
Ìîñêîâñêîãî îõðàííîãî îòäåëåíèÿ Å.Ê. Êëèìîâè÷, êîòîðûé ïðèâëåêàëñÿ äåïàð-
òàìåíòîì â êà÷åñòâå ðåöåíçåíòà [8, ñ. 203].

Íåêîòîðûå èññëåäîâàòåëè îòíîñÿò ê ÷èñëó ñîñòàâèòåëåé Ï.È. Ðà÷êîâñêîãî
[11, ñ. 148]  è  Ñ.Â. Çóáàòîâà [12, ñ. 40], íî ýòè óòâåðæäåíèÿ ÿâëÿþòñÿ ãîëîñëîâíûìè
è íå ïîäòâåðæäåíû àðõèâíûìè èñòî÷íèêàìè. Ïðàâèëüíåå áóäåò ñêàçàòü, ÷òî
óêàçàííûå ëèöà, à òàêæå ñîòðóäíèê Îñîáîãî îòäåëà Ã Ì. Òðóòêîâ áûëè îäíèìè
èç èíèöèàòîðîâ ñîçäàíèÿ ýòîé èíñòðóêöèè. Èìåííî îíè â íà÷àëå ÕÕ âåêà â ñâîèõ
äîêëàäíûõ çàïèñêàõ ñòàâèëè ïåðåä ðóêîâîäñòâîì Äåïàðòàìåíòà ïîëèöèè âîïðîñ
î ïîñòàíîâêå “äåëà âíóòðåííåé àãåíòóðû… íà íàäëåæàùóþ âûñîòó” [8, ñ. 195].
Ïîäòâåðæäåíèåì òîìó ÿâëÿåòñÿ óòâåðæäåíèå æàíäàðìñêîãî ãåíåðàëà Ì.Ñ. Êîììè-
ñàðîâà î òîì, ÷òî íà÷àëî âûðàáîòêè èíñòðóêöèè ïî ðàáîòå ñ àãåíòóðîé íà÷àëîñü
â 1902–1903 ãã. [10, ñ. 145].

10 ôåâðàëÿ 1907 ãîäà Èíñòðóêöèÿ â êîìïëåêñå ñ äðóãèìè íîðìàòèâíûìè
ìàòåðèàëàìè (èíñòðóêöèÿìè ïî íàðóæíîìó íàáëþäåíèþ è ò.ä.) áûëà íàïðàâëåíà
Äåïàðòàìåíòîì ïîëèöèè íà÷àëüíèêàì ðàéîííûõ îõðàííûõ îòäåëåíèé (â ýòîò ïåðèîä
â Ðîññèè áûëî îðãàíèçîâàíî 8 ðàéîííûõ îõðàííûõ îòäåëåíèé). Ïðè ýòîì â ñîïðî-
âîäèòåëüíîì ïèñüìå óêàçûâàëîñü, ÷òî äàííàÿ èíñòðóêöèÿ äîëæíà õðàíèòüñÿ ëè÷íî
ó íà÷àëüíèêà ðàçûñêíîãî îðãàíà, áåç ïðàâà êîïèðîâàíèÿ è “èñêëþ÷èòåëüíî äëÿ
ëè÷íîãî ðóêîâîäñòâà è äëÿ òîãî, ÷òîáû ñëóæèòü êîíñïåêòîì ïðè ðàçúÿñíåíèÿõ
îñíîâàíèé âåäåíèÿ âíóòðåííåé àãåíòóðû ëèöàì, ñòîÿùèì âî ãëàâå ðîçûñêà” [13,
ñ. 62].

Êàê ïðåäïîëàãàþò èññëåäîâàòåëè, êîëè÷åñòâî îòïå÷àòàííîé èíñòðóêöèè íå
ïðåâûøàëî äåñÿòè ýêçåìïëÿðîâ è õðàíèëèñü îíè â óñëîâèÿõ ñòðîæàéøåé êîíñïè-
ðàöèè. Ïîýòîìó íå ñëó÷àéíî, ÷òî òàêîé èñêëþ÷èòåëüíûé ïîðÿäîê õðàíåíèÿ ïîçâî-
ëèë Äåïàðòàìåíòó ïîëèöèè ñîõðàíèòü åå ñîäåðæàíèå â ãëóáîêîé òàéíå îò ðåâî-
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ëþöèîíåðîâ, è íè îäèí ýêçåìïëÿð, â îòëè÷èè îò èíñòðóêöèè ïî íàðóæíîìó íà-
áëþäåíèþ [14], íå ïîïàë â èõ ðóêè.

Âïåðâûå öèòèðîâàòü ñîâåðøåííî ñåêðåòíóþ “ñòîëûïèíñêóþ” èíñòðóêöèþ
ïî ðàáîòå ñ àãåíòóðîé íà÷àëè ïîñëå ñâåðæåíèÿ ñàìîäåðæàâèÿ, íà çàñåäàíèÿõ ×ðå-
çâû÷àéíîé ñëåäñòâåííîé êîìèññèè Âðåìåííîãî ïðàâèòåëüñòâà. Òàê, äîïðàøèâàÿ
24 ìàÿ 1917 ãîäà áûâøåãî âèöå-äèðåêòîðà Äåïàðòàìåíòà ïîëèöèè Ñ.Å. Âèññàðèîíîâà,
ïðåäñåäàòåëü ×ÑÊ çà÷èòûâàë ïðîñòðàííûå âûäåðæêè èç §§ 5, 8, 9 è 23  “ñòîëû-
ïèíñêîé” èíñòðóêöèè 1907 ã. [10, ñ. 449–450; 452–453]. Ïîýòîìó ñëåäóåò âîçðàçèòü
Ñ.Í. Æàðîâó, êîòîðûé óòâåðæäàåò, ÷òî äàæå ×ÑÊ íå èìåëà â ñâîåì ðàñïîðÿæåíèè
íè îäíîãî ýêçåìïëÿðà óêàçàííîãî íîðìàòèâíîãî àêòà [6, 32]. Ñîõðàíèëñÿ äàæå
ïðîòîêîë îò 2 èþíÿ 1917 ãîäà, ñîñòàâëåííûé ñëåäîâàòåëåì ×ÑÊ Í.À. Êîëîêîëîâûì
î òîì, ÷òî îí â ïðèñóòñòâèè ïîíÿòûõ îñìîòðåë îáíàðóæåííóþ â Äåïàðòàìåíòå ïî-
ëèöèè “Èíñòðóêöèþ ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî (àãåíòóðíîãî)
íàáëþäåíèÿ”, íèêåì íå ïîäïèñàííóþ, îòïå÷àòàííóþ íà ìàøèíêå, ñîâåðøåííî
ñåêðåòíóþ è ñîñòîÿùóþ èç 41 ïàðàãðàôà [15]. Ðå÷ü, áåçóñëîâíî, èäåò î “ñòîëû-
ïèíñêîé” èíñòðóêöèè 1907 ãîäà.

Âïåðâûå îòäåëüíûå ôðàãìåíòû ïåðâîé äåïàðòàìåíòñêîé èíñòðóêöèè ïîÿâè-
ëèñü â ïå÷àòè â 1918 ãîäó â êíèãå Â.Ê. Àãàôîíîâà “Çàãðàíè÷íàÿ îõðàíêà” [16,
187–188; 195–199], èçäàííîé â Ïåòðîãðàäå. Ïîëíûé æå åå òåêñò áûë îïóáëèêîâàí
â òîì æå ãîäó â Ðîñòîâå-íà-Äîíó â êíèãå Ñ.Ã. Ñâàòèêîâà “Ðóññêèé ïîëèòè÷åñêèé
ñûñê çà ãðàíèöåé” [17]. Â 1941 ãîäó îíà áûëà ïåðåèçäàíà ïîä ãðèôîì “äëÿ ñëóæåáíîãî
ïîëüçîâàíèÿ” è ïðåäíàçíà÷àëàñü äëÿ ñîòðóäíèêîâ ÍÊÂÄ [18]. Øèðîêàÿ
÷èòàòåëüñêàÿ àóäèòîðèÿ îçíàêîìèëàñü ñ óêàçàííîé èíñòðóêöèåé ëèøü â 1992 ãîäó
ïîñëå ïóáëèêàöèè Ç.È. Ïåðåãóäîâîé [4].

×òî êàñàåòñÿ äàòû ñîñòàâëåíèÿ ýòîé èíñòðóêöèè – 1907 ãîä, òî, ïî óòâåðæäåíèþ
Ç.Ì. Ïåðåãóäîâîé, èìåííî åé è Ô.Ì. Ëóðüå “óäàëîñü óñòàíîâèòü òî÷íóþ äàòó
ñîçäàíèÿ [ýòîãî] äîêóìåíòà” âî âðåìÿ ñîâìåñòíîé ðàáîòû íàä ñòàòüåé “Öàðñêàÿ
îõðàíêà è ïðîâîêàöèÿ”. Ïðè ýòîì àâòîð ññûëàåòñÿ íà ïóáëèêàöèþ Ñ.Ã. Ñâàòèêîâà,
ãäå â ïðèìå÷àíèÿõ ê èíñòðóêöèè óêàçûâàëîñü: “Íè èìÿ ñîñòàâèòåëÿ, íè âðåìÿ
èçäàíèÿ èíñòðóêöèè íåèçâåñòíû. Íåêîòîðûå îñîáåííîñòè äåëà, â êîòîðîì îíà
õðàíèòñÿ, äàþò îñíîâàíèå ãîâîðèòü, ÷òî â åå ðàçðàáîòêå ïðèíèìàë ó÷àñòèå
Ðà÷êîâñêèé, è èçäàíà îíà áûëà äî 1911 ã.” [8, ñ. 202–203].

Ïîçâîëèì ñåáå íå ñîãëàñèòüñÿ ñ “íîâàöèåé” óêàçàííûõ àâòîðîâ è çàÿâèòü,
÷òî òî÷íûé ãîä èçäàíèÿ èíñòðóêöèè – 1907 áûë óñòàíîâëåí åùå âî âðåìÿ ðàáîòû
×ÑÊ Âðåìåííîãî ïðàâèòåëüñòâà. Ïðèâåäåì äèàëîã, ïðîçâó÷àâøèé âî âðåìÿ äîïðîñà
26 àïðåëÿ 1917 ãîäà æàíäàðìñêîãî ãåíåðàëà À.Â. Ãåðàñèìîâà:

“…Ïðåäñåäàòåëü. – Íå ïîìíèòå ëè âû, ÷òî áûëà âûðàáîòàíà öåëàÿ èíñòðóêöèÿ,
îáÿçàòåëüíà äëÿ íà÷àëüíèêîâ Îõðàííûõ îòäåëåíèé. Îíà ñîäåðæàëà â ñåáå ðàçðà-
áîòàííóþ ñèñòåìó ïîâåäåíèÿ, ìåæäó ïðî÷èì, ïî îòíîøåíèþ ê ñåêðåòíûì ñîòðóä-
íèêàì?

Ãåðàñèìîâ: Îñîáàÿ èíñòðóêöèÿ? Â êàêîì ãîäó îíà áûëà èçäàíà?
Ïðåäñåäàòåëü: ß ìîãó ñêàçàòü òî÷íî: â 1907 ãîäó, à ïîòîì ïåðåèçäàíà, ìàæåò

áûòü, ïîñëå âàñ, â 1914 ãîäó” [10, ñ. 9] (âûäåëåíî ìíîþ. – Àâò.).
Àâòîðû ñòàòüè “Öàðñêàÿ îõðàíêà è ïðîâîêàöèÿ” Ô.Ì. Ëóðüå è Ç.È. Ïå-

ðåãóäîâà, öèòèðóÿ âòîðîé äèàëîã ïðåäñåäàòåëÿ, äîïóñêàþò “ìàëåíüêóþ” íåòî÷íîñòü:
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âìåñòî “ÿ ìîãó ñêàçàòü òî÷íî…” óêàçûâàþò: “ÿ íå ìîãó ñêàçàòü òî÷íî…” [13, ñ. 63],
ñòàâÿ, òàêèì îáðàçîì, ïîä ñîìíåíèå 1907 ãîä, à ïîòîì åãî æå íàçûâàþò â êà÷åñòâå
òî÷íîé äàòû ñîçäàíèÿ “ñòîëûïèíñêîé” èíñòðóêöèè (âûäåëåíî ìíîþ. – Àâò.).

Çàìåòèì, ÷òî Â.Ê. Àãàôîíîâ â ñâîåé ðàáîòå åùå â 1918 ãîäó äàòèðîâàë óêà-
çàííóþ èíñòðóêöèþ 1907 ãîäîì [16, ñ. 87]. Â 70-õ ãîäàõ ÕÕ âåêà â ðàáîòàõ âóçîâ-
ñêèõ ó÷åíûõ ñèñòåìû ÌÂÄ ýòà äàòà íå âûçûâàëà íèêàêèõ ñîìíåíèé. Òàê, íàïðèìåð,
îäèí èç ïåðâûõ ìèëèöåéñêèõ èññëåäîâàòåëåé èñòîðèè ïîëèöèè Ä.È. Øèí-
äæèêàøâèëè ïèñàë, ÷òî Èíñòðóêöèþ ïî îðãàíèçàöèè âíóòðåííåãî (àãåíòóð-
íîãî) íàáëþäåíèÿ, óòâåðæäåííóþ ìèíèñòðîì âíóòðåííèõ äåë Ï.À. Ñòîëûïèíûì,
Äåïàðòàìåíò ïîëèöèè ðàçîñëàë íà ìåñòà â 1907 ãîäó [18, ñ. 25–26]. Äîâîëüíî
îáøèðíûå öèòàòû èç ýòîé èíñòðóêöèè, óêàçûâàÿ 1907 ãîä, ïðèâîäèëè À. Àòûøåâ,
Å. Ãëîòîâ è Â. Ìîãèëþê, ññûëàÿñü íà ìàòåðèàëû ×ðåçâû÷àéíîé ñëåäñòâåííîé êî-
ìèññèè Âðåìåííîãî ïðàâèòåëüñòâà [19, ñ. 25–27]. Ïîäîáíûõ ïðèìåðîâ ìîæíî
ïðèâîäèòü äîñòàòî÷íî ìíîãî.

Çàêàí÷èâàÿ ðàçáîð óêàçàííîé èíñòðóêöèè, îòìåòèì, ÷òî  òî÷íàÿ äàòà åå
óòâåðæäåíèÿ ìèíèñòðîì âíóòðåííèõ äåë Ï.À. Ñòîëûïèíûì äî íàñòîÿùåãî âðåìåíè
îñòàåòñÿ íå âûÿñíåííîé. Å.È. Ùåðáàêîâà – ñîñòàâèòåëü âåñüìà ñîäåðæàòåëüíîãî
ñáîðíèêà äîêóìåíòîâ ïî àãåíòóðíîé ðàáîòå, äàòèðóåò èíñòðóêöèþ “íå ðàíåå
10 ôåâðàëÿ 1907 ã.” [20, ñ. 95].

Íàì ïðåäñòàâëÿåòñÿ, ÷òî ýòî áûëî 9 ôåâðàëÿ. Èìåííî â ýòîò äåíü Ï.À. Ñòî-
ëûïèí ïîäïèñàë “Ïîëîæåíèå îá îõðàííûõ îòäåëåíèÿõ”, à òàêæå èíñòðóêöèè ïî
íàðóæíîìó (ôèëåðñêîìó) è, íàäî ïîëàãàòü, ïî âíóòðåííåìó (àãåíòóðíîìó) íà-
áëþäåíèþ. Ýòà äàòà ëîãè÷åñêè âûòåêàåò èç ðàíåå óïîìÿíóòîãî ñîïðîâîäèòåëüíîãî
ïèñüìà îò 10 ôåâðàëÿ 1907 ã., àäðåñîâàííîãî íà÷àëüíèêàì ðàéîííûõ îõðàííûõ
îòäåëåíèé:

“Êîïèÿ. Ëè÷íî. Ñîâåðøåííî ñåêðåòíî.
Ïðåïðîâîæäàÿ ïðè ñåì “Ïîëîæåíèå î ðàéîííûõ îõðàííûõ îòäåëåíèÿõ”,

“Ïîëîæåíèå îá îõðàííûõ îòäåëåíèÿõ”, óòâåðæäåííûå Ãîñïîäèíîì Ìèíèñòðîì
Âíóòðåííèõ Äåë, øåôîì êîðïóñà æàíäàðìîâ, 14 äåêàáðÿ 1906 ã. è 9 ôåâðàëÿ
òåêóùåãî ãîäà, “Èíñòðóêöèþ íà÷àëüíèêàì îõðàííûõ îòäåëåíèé ïî îðãàíèçàöèè
íàðóæíîãî íàáëþäåíèÿ”, äîïîëíåíèå ê íèì, “Èíñòðóêöèþ ïî îðãàíèçàöèè è
âåäåíèþ âíóòðåííåãî (àãåíòóðíîãî) íàáëþäåíèÿ”, Äåïàðòàìåíò ïîëèöèè ïðåäëàãàåò
Âàøåìó Âûñîêîáëàãîðîäèþ ïðèíÿòü èõ ê òî÷íîìó èñïîëíåíèþ è ðóêîâîäñòâó...”
[13, ñ. 63]   (âûäåëåíî ìíîþ. – Àâò.).

Òåïåðü ðàññìîòðèì “Èíñòðóêöèþ ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåé
àãåíòóðû”, ñîñòàâëåííóþ ïðè Ìîñêîâñêîì îõðàííîì îòäåëåíèè, è âûçûâàþùóþ ó
èññëåäîâàòåëåé ìíîæåñòâî âîïðîñîâ.

Ïðåæäå âñåãî âîçíèêàåò âîïðîñ: ñêîëüêî èíñòðóêöèé áûëî ñîñòàâëåíî ïðè
Ìîñêîâñêîì îõðàííîì îòäåëåíèè è êîãäà èìåííî?

Â ëèòåðàòóðíûõ èñòî÷íèêàõ îïóáëèêîâàíî äâå “ìîñêîâñêèõ” èíñòðóêöèè.
Äëÿ óäîáñòâà íàçîâåì ïåðâóþ – “æèëèíñêîé” (ïî ôàìèëèè ïåðâîãî ïóáëèêàòîðà),
à âòîðóþ – “çàâàðçèíñêîé” (ïî ôàìèëèè ñîñòàâèòåëÿ). Ïåðâàÿ íà÷èíàåòñÿ ñëîâàìè:
“ ². Îáùèå óêàçàíèÿ. Ãëàâíûì è åäèíñòâåííûì îñíîâàíèåì ïîëèòè÷åñêîãî ðîçûñêà
ÿâëÿåòñÿ âíóòðåííÿÿ, ñîâåðøåííî ñåêðåòíàÿ è ïîñòîÿííàÿ àãåíòóðà”. Âïåðâûå
ïðîñòðàííûå âûäåðæêè èç ýòîé èíñòðóêöèè áûëè îïóáëèêîâàíû Á.Â. Æèëèíñêèì
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[21, ñ. 37–41], ïðèíèìàâøèì ó÷àñòèå â ðàáîòå îñîáîé Êîìèññèè ïî ðàçáîðó
ìàòåðèàëîâ áûâøåãî Ìîñêîâñêîãî îõðàííîãî îòäåëåíèÿ. Ê ñîæàëåíèþ, ïîëíûé
òåêñò ýòîé èíñòðóêöèè äî ñèõ ïîð íå îïóáëèêîâàí. Íàì ïðåäñòàâëÿåòñÿ, ÷òî “æè-
ëèíñêàÿ” èíñòðóêöèÿ ÿâëÿåòñÿ îäíèì èç âàðèàíòîâ “çàâàðçèíñêîé”.

Çàìåòèì, ÷òî â íà÷àëå 90-õ ãîäîâ ÕÕ ñò. àâòîðû-ïóáëèöèñòû Â.Ì. Æóõðàé
[22] è Ï.À. Êîøåëü [23], îñâåùàÿ ñîäåðæàíèå “æèëèíñêîé” èíñòðóêöèè, áåçîñ-
íîâàòåëüíî “äîïîëíèëè” åå òåêñòàìè èç “çàâàðçèíñêîé” èíñòðóêöèè è â òàêîì
êîìáèíèðîâàííîì âèäå ïðåäñòàâèëè èõ â ñâîèõ êíèãàõ, ââîäÿ òåì ñàìûì ÷èòàòåëåé
è íåêîòîðûõ ó÷åíûõ â çàáëóæäåíèå.

Íå èçáåæàëè ïîäîáíîãî çàáëóæäåíèÿ è óâàæàåìûå ïðîôåññîðà À.Â. Ôåäîðîâ
è À.Â. Øàõìàòîâ.  Ïîìåùàÿ â ïðèëîæåíèè (¹ 6) èçâëå÷åíèå èç “æèëèíñêîé” èí-
ñòðóêöèè, îíè âêëþ÷èëè â íåå è ÷àñòü òåêñòà “çàâàðçèíñêîé” èíñòðóêöèè
(ðàçä. ²²²) [5, ñ. 253–264].

Âòîðàÿ, “çàâàðçèíñêàÿ” èíñòðóêöèÿ, ñóùåñòâåííî íå îòëè÷àëàñü îò ïåðâîé è
íà÷èíàëàñü ñëîâàìè: “². Åäèíñòâåííûì, âïîëíå íàäåæíûì ñðåäñòâîì, îáåñïå÷è-
âàþùèì îñâåäîìëåííîñòü ðîçûñêíîãî îðãàíà, ÿâëÿåòñÿ âíóòðåííÿÿ àãåíòóðà..” [4,
ñ. 2]. Èçâëå÷åíèÿ èç äàííîé èíñòðóêöèè ïðèâîäèëèñü â ðàáîòàõ Ñ.Á. ×ëåíîâà [24,
ñ. 29–30] , Â.Ê. Àãàôîíîâà [16, ñ. 195–196], Ì.À. Öÿâëîâñêîãî  [25, ñ. 18–19], à
ïîëíîñòüþ åå òåêñò áûë âïåðâûå îïóáëèêîâàí Ç.È. Ïåðåãóäîâîé [4].

Êàê ïðåäïîëàãàþò èññëåäîâàòåëè, ýòà èíñòðóêöèÿ áûëà ñîñòàâëåíà íà÷àëü-
íèêîì Ìîñêîâñêîãî îõðàííîãî îòäåëåíèÿ Ï.Ï. Çàâàðçèíûì íà îñíîâàíèè “ñòîëû-
ïèíñêîé” èíñòðóêöèè (1907). Íî, â îòëè÷èè îò íåå, ìîñêîâñêàÿ èíñòðóêöèÿ ñîñòîÿëà
èç 5 ðàçäåëîâ è äàâàëà áîëüøå êîíêðåòíûõ ñîâåòîâ ïî îðãàíèçàöèè è âåäåíèþ
ðàáîòû ñ ñåêðåòíûìè ñîòðóäíèêàìè.

Îòëèòîãðàôèðîâàííàÿ â êîëè÷åñòâå 30–50 ýêçåìïëÿðîâ, îíà (áåç ñîãëàñîâàíèÿ
ñ Äåïàðòàìåíòîì ïîëèöèè) áûëà ðàçîñëàíà â æàíäàðìñêî-ïîëèöåéñêèå ó÷ðåæäåíèÿ,
ïîäâåäîìñòâåííûå Ìîñêîâñêîìó Ðàéîííîìó îõðàííîìó îòäåëåíèþ. Îäíàêî, êîãäà
â íà÷àëå ìàðòà 1911 ã. Äåïàðòàìåíò ïîëèöèè ïîëó÷èë ýòó “ñàìîäåÿòåëüíóþ” èíñò-
ðóêöèþ, òî ïîòðåáîâàë íåìåäëåííî èçúÿòü åå èç îáðàùåíèÿ [16, ñ. 195]. Òàêèì
îáðàçîì, â ðàñïîðÿæåíèè æàíäàðìñêèõ îôèöåðîâ îíà íàõîäèëàñü íåïðîäîë-
æèòåëüíîå âðåìÿ, è â êà÷åñòâå ðóêîâîäñòâà ïî ðàáîòå ñ àãåíòóðîé îíè íå ñìîãëè
åþ âîñïîëüçîâàòüñÿ.

×òî êàñàåòñÿ âðåìåíè èçäàíèÿ “ìîñêîâñêîé” èíñòðóêöèè, òî èññëåäîâàòåëÿìè
íàçûâàþòñÿ òðè äàòû: 1908 [26, ñ. 4], 1911 [6, ñ. 31], è 1914 [27, ñ. 344] ãîäû. Íàì
ïðåäñòàâëÿåòñÿ, ÷òî óòâåðæäåíèå Ñ.Í. Æàðîâà ÿâëÿåòñÿ íàèáîëåå óáåäèòåëüíûì.
Â ñâîåé ìîíîãðàôèè îí, â ÷àñòíîñòè, ïèøåò: “…Ñòðàííûì îáðàçîì âîçíèêëà ïðî-
áëåìà äàòèðîâêè Ìîñêîâñêîé èíñòðóêöèè. Ç.È. Ïåðåãóäîâà, îïóáëèêîâàâ åå â
1992 ã., íå óêàçàëà äàòó ñîçäàíèÿ. Íî îäèí èç ñîõðàíèâøèõñÿ â Ãîñóäàðñòâåííîì
àðõèâå Ðîññèéñêîé Ôåäåðàöèè ýêçåìïëÿðîâ èìååò íà ïåðâîé ñòðàíèöå øòàìï, ñî-
ãëàñíî êîòîðîìó èíñòðóêöèÿ çàðåãèñòðèðîâàíà â ñåêðåòíîì æóðíàëå âõîäÿùèõ
äîêóìåíòîâ Îñîáîãî îòäåëà Äåïàðòàìåíòà ïîëèöèè 16 ìàðòà 1911 ã. ïîä ¹ 982”
[6, ñ. 32].

Â äåêàáðå 1914 ãîäà Äåïàðòàìåíòîì ïîëèöèè áûë ïîäãîòîâëåí ïðîåêò íîâîé
“Èíñòðóêöèè Äåïàðòàìåíòà ïîëèöèè ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî
íàáëþäåíèÿ â æàíäàðìñêèõ è ðîçûñêíûõ ó÷ðåæäåíèÿõ”, êîòîðàÿ îáîáùèëà
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ïîëîæåíèÿ “ñòîëûïèíñêîé” è “ìîñêîâñêîé” èíñòðóêöèé, à òàêæå òðåáîâàíèÿ
öèðêóëÿðîâ Äåïàðòàìåíòà ïîëèöèè ïî ðàáîòå ñ âíóòðåííåé àãåíòóðîé.

Ñëåäóåò ñêàçàòü, ÷òî ïîäãîòîâêà ê èçäàíèþ íîâûõ èíñòðóêöèé íà÷àëàñü ïî-
ñëå ïðîâåäåíèÿ â Ïåòåðáóðãå Ïåðâîãî ñúåçäà ðóêîâîäèòåëåé ïîëèòè÷åñêîãî ñûñêà
(1912), íà êîòîðîì áûëî ïðèíÿòî ðåøåíèå “óñîâåðøåíñòâîâàòü èìåþùèå èíñò-
ðóêöèè, ïåðåñìîòðåòü âñå öèðêóëÿðû, èçäàâàâøèåñÿ Äåïàðòàìåíòîì ïîëèöèè ñ
1881 ã. è äåéñòâîâàâøèå äî ñèõ ïîð” [8, ñ. 210–211]. Íåïîñðåäñòâåííî ñîñòàâëåíèåì
íîâûõ èíñòðóêöèé çàíèìàëñÿ ïîäïîëêîâíèê Â.Ý. Ýíãáðåõò, êîòîðûé íàõîäèëñÿ
â ðåçåðâå ïðè Ïåòðîãðàäñêîì ÃÆÓ. Êðîìå óêàçàííîé èíñòðóêöèè ïî âíóòðåííåìó
íàáëþäåíèþ èì áûëè ïîäãîòîâëåíû “Èíñòðóêöèÿ  Äåïàðòàìåíòà ïîëèöèè ïî
îðãàíèçàöèè è âåäåíèþ íàðóæíîãî íàáëþäåíèÿ â æàíäàðìñêèõ è ðîçûñêíûõ
ó÷ðåæäåíèÿõ”, à òàêæå  “Ñâîä ïðàâèë ïî âåäåíèþ ïîëèòè÷åñêîãî ðîçûñêà è îò-
÷åòíîñòè ïî ðîçûñêó â æàíäàðìñêèõ è ðîçûñêíûõ ó÷ðåæäåíèÿõ”. Âåñü ïîäãîòîâ-
ëåííûé Ýíãáðåõòîì ìàòåðèàë áûë îáúåäèíåí ïîä îáùèì çàãîëîâêîì “Íàêàç ïî
âåäåíèþ ïîëèòè÷åñêîãî ñûñêà” [8,  ñ. 211–212].

Ñòðóêòóðíî èíñòðóêöèÿ ïî âíóòðåííåìó íàáëþäåíèþ ñîñòîÿëà èç ïðåäèñëîâèÿ
è ïÿòè îòäåëîâ: ²-é. Îáùèå ïîëîæåíèÿ (§§ 1–11); ²²-é. Ïðèîáðåòåíèå àãåíòóðû
(§§ 1–36); ²²²-é. Âåäåíèå ñîòðóäíèêîâ (§§ 1–29); ²V-é. Ñâèäàíèÿ è ñíîøåíèå
(§§ 1–32); V-é. Ïðèêðûòèå àãåíòóðû è ëèêâèäàöèÿ (§§ 1–26), êîòîðûå ñîäåðæàëè,
â îáùåé ñëîæíîñòè, 139 ïàðàãðàôîâ.

Îòìåòèì, ÷òî èññëåäîâàòåëÿì äî íåäàâíåãî âðåìåíè áûëè èçâåñòíû ëèøü
ôðàãìåíòû ýòîé èíñòðóêöèè, îïóáëèêîâàííûå ïîñëå ïàäåíèÿ ñàìîäåðæàâèÿ.
Âïåðâûå åå ïîëíûé òåêñò áûë ââåäåí â íàó÷íûé îáîðîò àâòîðîì ëèøü â 2013 ãîäó
[1, ñ. 40–98].

Â ñîâðåìåííîé íàó÷íîé ëèòåðàòóðå äîìèíèðóåò òî÷êà çðåíèÿ, ÷òî äåïàðòà-
ìåíòñêàÿ èíñòðóêöèÿ 1914 ãîäà áûëà “îòïå÷àòàíà è ðàçîñëàíà ðóêîâîäèòåëÿì âñåõ
ïîäðàçäåëåíèé, îñóùåñòâëÿþùèì ïîëèòè÷åñêèé ñûñê” [13, ñ. 62; 27, ñ. 21 è äð.].
Â äåéñòâèòåëüíîñòè, êàê ñâèäåòåëüñòâóþò àðõèâíûå äîêóìåíòû è ìàòåðèàëû, ïðîåêò
íîâîé èíñòðóêöèè íå áûë óòâåðæäåí ðóêîâîäñòâîì Ìèíèñòåðñòâà âíóòðåííèõ
äåë, è åãî îòïðàâèëè íà äîðàáîòêó. Îá ýòîì óïîìèíàë â ñâîèõ âîñïîìèíàíèÿõ
áûâøèé òîâàðèù (çàìåñòèòåëü) ìèíèñòðà âíóòðåííèõ äåë è êîìàíäèð Îòäåëüíîãî
êîðïóñà æàíäàðìîâ ãåíåðàë Ï.Ã. Êóðëîâ, êîòîðûé, â ÷àñòíîñòè, ïèñàë: “...ìíå íå
óäàëîñü èçìåíèòü èíñòðóêöèè äëÿ ïîëèòè÷åñêîé àãåíòóðû, òàê êàê ÿ áûë òîãî
ìíåíèÿ, ÷òî ýòî ïîòðåáóåò ïðîäîëæèòåëüíîé è ñåðüåçíîé ðàáîòû... Òàêîãî æå
ìíåíèÿ áûëè, ïî-âèäèìîìó, è âñå ìîè ïðååìíèêè” [28, ñ. 137].

Â äàëüíåéøåì Äåïàðòàìåíò ïîëèöèè ïîðó÷èë çàíèìàòüñÿ ýòèì äåëîì
æàíäàðìñêîìó ãåíåðàëó Ï.Ê. Ïîïîâó, êîòîðûé ê íîÿáðþ 1916 ã. ïîäãîòîâèë “Íà-
êàç ïî âåäåíèþ ïîëèòè÷åñêîãî ðîçûñêà”. Â äîêóìåíòå áûëè îáîáùåíû âñå ïîñëåäíèå
äîñòèæåíèÿ îïûòà áîðüáû ðîññèéñêèõ ñïåöñëóæá ñ ðåâîëþöèîííûì äâèæåíèåì,
òåððîðèçìîì è èíàêîìûñëèåì â èìïåðèè, ñèñòåìàòèçèðîâàíû âñå ñîçäàííûå ðàíåå
è íîâûå íîðìàòèâíûå àêòû (öèðêóëÿðû), ðåãóëèðóþùèå ñèñòåìó ðàçûñêíûõ
îðãàíîâ, èõ ïîëíîìî÷èÿ, ôîðìû è ìåòîäû îïåðàòèâíî-ðàçûñêíîé äåÿòåëüíîñòè,
åå ôèíàíñèðîâàíèå, îò÷åòíîñòü è ò.ä. Âïåðâûå ýòîò äîêóìåíò áûë îïóáëèêîâàí
ðîññèéñêèì èññëåäîâàòåëåì Ñ.Í. Æàðîâûì [6, ñ. 62–263].
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“Íàêàç” èìåë 15 îòäåëîâ, êîòîðûå äåëèëèñü íà ðàçäåëû è ïàðàãðàôû, à åãî
îáùèé îáúåì ñîñòàâëÿë 268 ëèñòîâ ìàøèíîïèñíîãî òåêñòà. Ïî ñðàâíåíèþ ñ
ïðåäûäóùèìè èíñòðóêöèÿìè, ýòîò íîðìàòèâíûé àêò ñóùåñòâåííî ðàñøèðÿë êðóã
îðãàíèçàöèé è ëèö, ïîäëåæàùèõ àãåíòóðíîìó îñâåùåíèþ. Ôèãóðàíòàìè àãåíòóðíûõ
ðàçðàáîòîê, êðîìå ó÷àñòíèêîâ ðåâîëþöèîííîãî äâèæåíèÿ, ñòàíîâèëèñü âîåííûå
÷àñòè, ñåëüñêàÿ àäìèíèñòðàöèÿ, ïðîñâåòèòåëüñêèå îáùåñòâà, ñðåäíèå è âûñøèå
ó÷åáíûå çàâåäåíèÿ, æåëåçíîäîðîæíûå è ïî÷òîâûå ñëóæàùèå, ìàñîíû, ñåêòàíòû è
ò.ï. Íîâàöèÿìè â äîêóìåíòå áûëè ñîâåðøåííî íîâûå îòäåëû: “Îõðàíà ëèö îò
ïîêóøåíèé” (V²²²) è “Ðàáîòà ðîçûñêíûõ ó÷ðåæäåíèé ïî äåëàì âîåííîãî øïèîíàæà”
(IX). Ðóêîâîäñòâî ïî ðàáîòå ñ òàéíîé àãåíòóðîé íàõîäèëàñü â V²-ì îòäåëå è
íàçûâàëîñü “Îðãàíèçàöèÿ è âåäåíèå âíóòðåííåãî íàáëþäåíèÿ”.

V² îòäåë ñîñòîÿë èç âîñüìè ðàçäåëîâ: ²-é. Îáùèå ïîëîæåííÿ (§§ 1–10); ²²-
é. Ïðèîáðåòåíèå àãåíòóðû  (§§ 1–17); ²²²-é. Âèäû âíóòðåííåé àãåíòóðû (§§ 1–
20); ²V-é. Çàâÿçêà ñíîøåíèé ñ àãåíòóðîé (§§ 1–12); V-é. Ðóêîâîäñòâî àãåíòóðîé
(§§ 1–30); V²-é. Ñâèäàíèÿ è ñíîøåíèÿ ñ àãåíòóðîé, åå âûåçäû è êîìàíäèðîâêè
(§§ 1–33); V²²-é. Ïðèêðûòèå àãåíòóðû (§§ 1–25); V²²²–é. Ðàçðàáîòêà ñîâåðøåííî
ñåêðåòíûõ äîêóìåíòîâ (§§ 1–7), êîòîðûå ñîäåðæàëè, â îòëè÷èè îò ïðåäûäóùåé
èíñòðóêöèè, óæå 162 ïàðàãðàôà, ò.å íà 23 ïàðàãðàôà áîëüøå.

Íî è íà ýòîò ðàç íîâîìó ïðîåêòó Äåïàðòàìåíòà ïîëèöèè ïî âåäåíèþ ïî-
ëèòè÷åñêîãî ñûñêà, â òîì ÷èñëå è ðàáîòû ñ àãåíòóðîé, íå ñóæäåíî áûëî ñòàòü ñî-
âåò÷èêîì äëÿ æàíäàðìñêèõ îôèöåðîâ. Ôåâðàëüñêèå ñîáûòèÿ 1917 ã. íàâñåãäà
îñòàâèëè åãî â èñòîðèè ïîñëåäíèì, çàêëþ÷èòåëüíûì àêòîì ñûñêíîé íàó÷íîé
ìûñëè, êîòîðàÿ âåí÷àëà ñîáîé äëèííûé è âñåñòîðîííèé ïðîöåññ ïðàâîâîãî ðå-
ãóëèðîâàíèÿ áîðüáû ðóññêîãî öàðèçìà ñ ðåâîëþöèîííûì äâèæåíèåì. È, êàê
ñïðàâåäëèâî îòìåòèë Ñ.Ì. Æàðîâ, “Íàêàç” áûë ïåðâûì (è ïîñëåäíèì â èìïåðèè)
êîäåêñîì ïîëèòè÷åñêîãî ðîçûñêà” [6, ñ. 4].

Â çàêëþ÷åíèå óìåñòíî áóäåò ñêàçàòü, ÷òî êðîìå “ñòîëûïèíñêîé” èíñòðóêöèè
1907 ã. äåÿòåëüíîñòü îõðàííûõ ñòðóêòóð ïî âíóòðåííåìó (àãåíòóðíîìó) íàáëþäåíèþ
ðåãëàìåíòèðîâàëè òàêæå öèðêóëÿðû Äåïàðòàìåíòà ïîëèöèè, êîòîðûå ðàçâèâàëè
è ðàçúÿñíÿëè îòäåëüíûå âîïðîñû àãåíòóðíîé ðàáîòû.

Òàêèì îáðàçîì, â íà÷àëå ÕÕ âåêà ãëàâíûì è åäèíñòâåííûì íîðìàòèâíî-
ïðàâîâûì àêòîì ïî ðàáîòå ñ ñåêðåòíîé àãåíòóðîé äî êîíöà ñóùåñòâîâàíèÿ Ðîññèé-
ñêîé èìïåðèè áûëà “Èíñòðóêöèÿ ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî (àãåí-
òóðíîãî) íàáëþäåíèÿ” (1907). Îá ýòîì òàêæå ñ íåñîìíåííîñòüþ ñâèäåòåëüñòâóåò
ìàëîèçâåñòíûé àðõèâíûé äîêóìåíò – “Îáçîð öèðêóëÿðîâ Äåïàðòàìåíòà ïîëèöèè,
êàñàþùèõñÿ ðàáîòû ñ àãåíòóðîþ”, âïåðâûå îïóáëèêîâàííûé àâòîðîì [1, 163–184].
Âïîëíå âåðîÿòíî, ÷òî ñîñòàâèòåëåì ýòîãî äîêóìåíòà áûë ïîñëåäíèé çàâåäóþùèé
Îñîáûì îòäåëîì Äåïàðòàìåíòà ïîëèöèè È.Ï. Âàñèëüåâ, àðåñòîâàííûé â ìàðòå
1917 ã. ×ðåçâû÷àéíîé ñëåäñòâåííîé êîìèññèåé Âðåìåííîãî ïðàâèòåëüñòâà. Èìåííî
ïî åå ïîðó÷åíèþ îí ñîñòàâëÿë äîêóìåíòû (îáçîðû) îòíîñèòåëüíî íåêîòîðûõ àñ-
ïåêòîâ äåÿòåëüíîñòè Äåïàðòàìåíòà ïîëèöèè. Àíàëèçèðóÿ öèðêóëÿðû Äåïàðòàìåíòà
ïîëèöèè ïî ðàáîòå ñ àãåíòóðîé, àâòîð “Îáçîðà…” äåëàåò âûâîä: “...Ïðèâåäåííûå
âûøå ïðèìåðû öèðêóëÿðíûõ ðàñïîðÿæåíèé è ðàçúÿñíåíèé ñ íåñîìíåííîñòüþ
óñòàíàâëèâàþò, ÷òî âñÿ äåÿòåëüíîñòü Äåïàðòàìåíòà çà ïîñëåäíèå äåñÿòü ëåò ïî
ðóêîâîäñòâó ïîä÷èíåííûìè ìåñòíûìè ó÷ðåæäåíèÿìè âäîõíîâëÿëàñü âçãëÿäàìè
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è ïîëîæåíèÿìè Èíñòðóêöèè 1907 ãîäà ïî îðãàíèçàöèè è âåäåíèþ âíóòðåííåãî
íàáëþäåíèÿ. Öèðêóëÿðû ðàçâèâàëè è çàêðåïëÿëè îñíîâíûå ïðèíöèïû ýòîé
Èíñòðóêöèè, íî íè÷åãî ñóùåñòâåííî âàæíîãî â äîïîëíåíèå ê åå èçìåíåíèþ íå
ñîçäàâàëè ” [29].
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NORMATIVE AND LEGAL REGULATION OF INTERNAL (AGENTURIAL)

SURVEILLANCE IN THE BODIES OF POLITICAL SEARCH OF THE
RUSSIAN EMPIRE AT THE BEGINNING OF THE 20TH CENTURY: SOME

DISCUSSION ISSUES OF MODERN HISTORIOGRAPHY

The main method of activity of the political search of the Russian Empire at the
beginning of the 20th century was internal (agenturial) surveillance. Having analyzed
the historical, historical-legal and special literature, it mentions several gendarmerie-
police instructions, which regulated the work with agents in the field of political
wanted list. First of all, this: “Instructions on the organization and conduct of internal
(agenturial) surveillance” (1907), “Instructions on the organization and conduct of
internal agency”, drawn up at the Moscow Security Department (1911), “Instructions
on the organization and conduct of internal surveillance in gendarmerie and search
institutions” (1914) and “The order of political search” (1916). The full texts of all
the above-mentioned instruments are currently published. And, as Professor Z.I.
Perehudova, a well-known expert in political search, rightly points out, the issue of
instructions “is not as simple as it may seem”.

There is no consensus among researchers as to the number and timing of the
publication of some instructions. Judging by the publications, there are only three
“Moscow” instructions: 1908, 1911 and 1914, which is not complies with the reality.
Scientific publications also often contain facts when the authors, speaking about the
departmental instructions of 1907 and 1914, quote the “Moscow” instructions or
conversely. The fate of the 1914 departmental instruction, the full text of which
remained unpublished until recently, has not been fully clarified either.

Modern scientific literature is dominated by the opinion that the departmental
instruction of 1914 was “printed and sent to the heads of all the units involved in the
political investigation”. In fact, as the archive documents and materials show, the
draft of this instruction was not approved by the leadership of the Ministry of
Internal Affairs and it was sent for further revision. This was mentioned in his
memoirs by the former comrade (deputy) of the Minister of Internal Affairs and
commander of the Separate Corps of Gendarmes, General P.H. Kurlov.

Having analyzed these legal acts, the author of the publication concludes that
at the beginning of the 20th century the main and only legal act on work with secret
agents until the end of the existence of the Russian Empire was the “Instruction on
the organization and conduct of internal (agenturial) surveillance” (1907), and circulars
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issued by the Police Department on these issues only developed and consolidated its
basic principles.

Keywords: Police Department, instructions for internal surveillance (1907,
1911, 1914, 1916), political search, history of operative-search activity.
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ÎÐÃÀÍ²ÇÀÖ²ß ² Ä²ßËÜÍ²ÑÒÜ Ì²Ë²Ö²¯
ÓÊÐÀ¯ÍÑÜÊÎ¯ ÐÑÐ Ó 1951 ð.

Ó ñòàòò³ ðîçãëÿíóòî îðãàí³çàö³þ òà  îñíîâí³ íàïðÿìè  ä³ÿëüíîñò³ ì³ë³ö³¿  â
Óêðà¿í³  ó 1951 ð., çâàæàþ÷è íà òå, ùî ïðîáëåìà º ìàëîäîñë³äæåíîþ. Àâòîðè âè-
êîðèñòîâóâàëè ³ñòîðè÷íèé ïðèíöèï äîñë³äæåííÿ, âèâ÷àþ÷è ïðîöåñè, ïîä³¿ ³ ôàêòè
ó õðîíîëîã³÷í³é ïîñë³äîâíîñò³ ç óðàõóâàííÿì òîãî÷àñíî¿ ñóñï³ëüíî-ïîë³òè÷íî¿ ñè-
òóàö³¿. Íîâèçíà ñòàòò³ ïîëÿãàº â òîìó, ùî ó í³é âïåðøå ïðåäìåòîì äîñë³äæåííÿ
ñòàëà ³ñòîð³ÿ ì³ë³ö³¿ ó 1951 ð., íàáóëè ïîäàëüøîãî ðîçâèòêó ïèòàííÿ ïðî äîñÿãíåííÿ
òà íåäîë³êè â ¿¿ ðîáîò³ ó öåé ÷àñ,   âèñâ³òëåíî îñíîâí³ àñïåêòè ä³ÿëüíîñò³ ì³ë³ö³¿
ùîäî ïðîòèä³¿ çëî÷èííîñò³.

Êëþ÷îâ³ ñëîâà: Óêðà¿íà, 1951 ð³ê,  ì³ë³ö³ÿ, Ì³í³ñòåðñòâî äåðæàâíî¿ áåçïåêè,
êàðíèé  ñèñê, ïðîòèä³ÿ çëî÷èííîñò³

Àêòóàëüí³ñòü òåìè äîñë³äæåííÿ âèçíà÷àºòüñÿ, ïåðåäóñ³ì, íèçêîþ îá’ºêòèâíèõ
ïðîöåñ³â, ùî â³äáóâàþòüñÿ â óêðà¿íñüêîìó ñóñï³ëüñòâ³, êîð³ííå îíîâëåííÿ ÿêîãî
òîðêíóëîñÿ âñ³õ éîãî ñôåð. Ôîðìóâàííÿ îñíîâ íîâî¿ Óêðà¿íè, ïðîâåäåííÿ ñî-
ö³àëüíî-åêîíîì³÷íèõ ðåôîðì, ñòâîðåííÿ ïðàâîâî¿ äåðæàâè, âïðîâàäæåííÿ
äåìîêðàòèçìó â óïðàâë³íí³, çì³öíåííÿ ïðàâîïîðÿäêó ³ çàêîííîñò³ íàëåæàòü äî
íàéâàæëèâ³øèõ çàâäàíü ñó÷àñíîãî ïåð³îäó ³ñòîð³¿. Âàæëèâó ðîëü ó öèõ ïðîöåñàõ
â³ä³ãðàº çàáåçïå÷åííÿ áåçïåêè ãðîìàäÿí òà åôåêòèâíà ä³ÿëüí³ñòü ïîë³ö³¿. Ó öèõ
óìîâàõ äîñâ³ä ìèíóëîãî ìîæå áóòè êîðèñíèì ó ïðîòèä³¿ çëî÷èííîñò³, çà âèíÿòêîì,
çâè÷àéíî, íåãàòèâíèõ ìîìåíò³â, ÿê³ íå ìîæóòü áóòè âèêîðèñòàí³ â ñüîãîäí³øí³õ
óìîâàõ, ³ ñïðèÿòèìå ïîçáàâëåííþ â³ä ïîâòîðåííÿ ïîìèëîê. Ùî ñòîñóºòüñÿ
ä³ÿëüíîñò³ ì³ë³ö³¿ ùîäî ïðîòèä³¿ çëî÷èííîñò³ â ïåð³îä ï³ñëÿ Äðóãî¿ ñâ³òîâî¿ â³é-
íè, òî êðèì³íîãåííà ñèòóàö³ÿ òîãî ÷àñó ìàëà ïåâíó ïîä³áí³ñòü äî ñüîãîäí³øíüî¿,
àäæå äîëàòè  êðèì³íàë³òåò ó ð³çíèõ éîãî ³ïîñòàñÿõ äîâîäèòüñÿ â óìîâàõ ðîñ³éñüêî¿
àãðåñ³¿ òà íàÿâíîñò³ çíà÷íî¿ ê³ëüêîñò³ çáðî¿ íà ðóêàõ ó íàñåëåííÿ, ùî âèêëèêàº
ïðÿì³ àíàëîã³¿ ç óêàçàíèì ³ñòîðè÷íèì ïåð³îäîì. Òîìó íàêîïè÷åíèé äîñâ³ä º, äî
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ïåâíî¿ ì³ðè, ïîâ÷àëüíèì äëÿ ñüîãîäåííÿ. Ñë³ä çàóâàæèòè, ùî 1951 ð³ê íå º
ïåðåëîìíèì ÷è çíàêîâèì â ³ñòîð³¿ Óêðà¿íè, ÿê, ñêàæ³ìî, 1933, 1937 ÷è 1941 ðîêè.
Öå áóâ ð³ê â³äíîñíî çâè÷àéíî¿, ïîâñÿêäåííî¿ ä³ÿëüíîñò³ ì³ë³ö³¿, ïðîòå ñàìå öèì
â³í ³ ö³êàâèé. Áåçïåðå÷íî, íà ïîä³¿ öüîãî ïåð³îäó ³ñòîòíî âïëèâàëè ïîïåðåäí³
ðîêè ðîçâèòêó ì³ë³ö³¿, ³ ìè íå ìîãëè ¿õ îìèíóòè.

Ïèòàííÿ ïðî îðãàí³çàö³þ òà ä³ÿëüí³ñòü ì³ë³ö³¿ ó ïîâîºíí³ ðîêè ðîçãëÿäàëè
ó ñâî¿õ äèñåðòàö³ÿõ Ì.Ì. Ëàãîøà [1], À.Ì. Âàñèëüºâ [2], Ð.Á. Ãåðìàí [3], Ê.Ì. Êî-
âàëüîâà [4], Î.Þ. Æóä³ê [5], À.Ï. Áåñêîðîâàéíèé [6]. Ïðîòå ¿õ äîñë³äæåííÿ
îõîïëþþòü çíà÷íî á³ëüøèé ïåð³îä, í³æ òîé, ÿêèé âèâ÷àºìî ìè,  òîìó ïåð³îäó
1951 ð. ó íèõ ïðèä³ëÿºòüñÿ íåçíà÷íà óâàãà. Äî òîãî æ ìàéæå âñ³ ö³ ðîáîòè, îêð³ì
äèñåðòàö³¿ Ì.Ì. Ëàãîø³, ïîáóäîâàí³ íà çàãàëüíîñîþçíîìó ìàòåð³àë³. Òîìó çàçíà÷åíó
ïðîáëåìó ìîæíà ââàæàòè íåäîñòàòíüî äîñë³äæåíîþ.

Ìåòà íàøî¿ ñòàòò³ – äîñë³äèòè îñíîâí³ àñïåêòè ä³ÿëüíîñò³ ì³ë³ö³¿ ó 1951 ð.,
âèâ÷èòè ñòàí ¿¿ îðãàí³çàö³éíî¿ ñòðóêòóðè, âïëèâ íà íå¿ ïîïåðåäí³õ ðåîðãàí³çàö³é
öüîãî ïðàâîîõîðîííîãî îðãàíó, âèÿâèòè äîñÿãíåííÿ òà íåäîë³êè â ¿¿ ðîáîò³.

Íîâèçíà ñòàòò³ ïîëÿãàº â òîìó, ùî ó í³é âïåðøå âèâ÷åíî îñíîâí³ íàïðÿìè
ðîáîòè ì³ë³ö³¿ ó êîíêðåòíèé ³ñòîðè÷íèé ïåð³îä – 1951 ð., êð³ì òîãî, íàáóëè ïî-
äàëüøîãî ðîçâèòêó ïèòàííÿ ïðî ãîëîâí³ çàâäàííÿ öüîãî ïðàâîîõîðîííîãî îðãàíó
ó âêàçàíèé ïåð³îä, à òàêîæ äîïîâíåíî ïèòàííÿ ïðî âïëèâ ñòðóêòóðíèõ çì³í â îð-
ãàí³çàö³¿ ì³ë³ö³¿ ÓÐÑÐ ó ïîïåðåäí³ ðîêè (1949–1950) íà ä³ÿëüí³ñòü ì³ë³ö³¿ ó äî-
ñë³äæóâàíèé ïåð³îä.

Ñîö³àëüíî-åêîíîì³÷íà ñèòóàö³ÿ â äåðæàâ³ íà ïî÷àòêó 1950-õ ðð. çóìîâèëà
îá’ºêòèâíå âèñóíåííÿ ïåðåä ì³ë³ö³ºþ íèçêè òàêèõ çàâäàíü: ïîâñþäíå ïîë³ïøåííÿ
îõîðîíè ãðîìàäñüêîãî ïîðÿäêó, çì³öíåííÿ ïàòðóëüíî¿ ñëóæáè, âäîñêîíàëåííÿ
ðîáîòè êàðíîãî ðîçøóêó, ï³äâèùåííÿ ðîë³ ä³ëüíè÷íèõ óïîâíîâàæåíèõ, ðîçøèðåííÿ
¿õ çâ’ÿçêó ç íàñåëåííÿì, ãðîìàäñüê³ñòþ; ïîñë³äîâíà áîðîòüáà ïðîòè ïèÿöòâà ³
ñàìîãîíîâàð³ííÿ; âäîñêîíàëåííÿ ðîáîòè ç ïîïåðåäæåííÿ ïðàâîïîðóøåíü ñåðåä
íåïîâíîë³òí³õ ó íàâ÷àëüíèõ çàêëàäàõ, òðóäîâèõ êîëåêòèâàõ, çà ì³ñöåì ïðîæèâàííÿ,
áîðîòüáà ç äèòÿ÷îþ áåçäîãëÿäí³ñòþ; ïîñèëåííÿ áîðîòüáè ç ïîñÿãàííÿìè íà äåð-
æàâíó âëàñí³ñòü, ïîâñþäíå íàâåäåííÿ ñóâîðîãî ïîðÿäêó â îáë³êó ³ çáåð³ãàíí³ ìà-
òåð³àëüíèõ ö³ííîñòåé; áîðîòüáà ç ðîçêðàäàííÿìè íà òðàíñïîðò³, ó áóä³âíèöòâ³,
ñôåð³ òîðã³âë³ òà ãðîìàäñüêîãî õàð÷óâàííÿ, ñ³ëüñüêîìó ãîñïîäàðñòâ³; çàáåçïå÷åííÿ
ñâîº÷àñíîãî âèÿâëåííÿ îñ³á, ùî óõèëÿþòüñÿ â³ä ñóñï³ëüíî êîðèñíî¿ ïðàö³; ïîë³ï-
øåííÿ ðîáîòè ç ïðîô³ëàêòèêè ïðàâîïîðóøåíü ³ ïðàâîâîãî âèõîâàííÿ íàñåëåííÿ
[3].

17 æîâòíÿ 1949 ðîêó âñÿ ì³ë³ö³ÿ ÓÐÑÐ ç ÌÂÑ ÑÐÑÐ áóëà ïåðåäàíà äî Ì³-
í³ñòåðñòâà äåðæàâíî¿ áåçïåêè (ÌÄÁ). Òàêèé êðîê â³äïîâ³äàâ çì³öíåííþ òîòàë³-
òàðíîãî ðåæèìó â ÓÐÑÐ, ïîñèëåííþ öåíòðàë³çàö³¿ óïðàâë³ííÿ äåðæàâîþ. Ó êâ³òí³
öüîãî æ ðîêó äëÿ ïîñèëåííÿ ïàðò³éíîãî êîíòðîëþ íàä îðãàíàìè ì³ë³ö³¿ â ì³ñüêèõ
³ ðàéîííèõ â³ää³ëåííÿõ ì³ë³ö³¿ ââåäåí³ ïîñàäè çàñòóïíèê³â íà÷àëüíèê³â öèõ îðãàí³â
ç ïîë³òè÷íî¿ ÷àñòèíè. Àíàë³ç ä³ÿëüíîñò³ ï³äðîçä³ë³â ì³ë³ö³¿ â öåé ïåð³îä äàº ï³ä-
ñòàâè äëÿ âèñíîâêó, ùî ïåðåáóâàííÿ îðãàí³â ì³ë³ö³¿ â ñèñòåì³ ÌÄÁ ïðàêòè÷íî íå
ñïðè÷èíèëî ïðèíöèïîâèõ çì³í ó ñòðóêòóð³ é îñíîâíèõ íàïðÿìàõ ðîáîòè. Ì³ë³ö³ÿ
ÿê ñêëàäîâà ÌÂÑ, à çãîäîì ÌÄÁ, âèêîíóâàëà âëàñòèâ³ ¿é çàâäàííÿ, ïðî ÿê³ âæå
éøëîñÿ âèùå [1, ñ. 12]. Ó 1950 ðîö³ êàðíèé ðîçøóê áóëî ïåðåòâîðåíî ó êàðíèé
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“ñèñê”. Òîä³ æ ñêàñîâàíî çîíàëüíèé ïðèíöèï êåð³âíèöòâà ì³ñöåâèìè îðãàíàìè
ðîçøóêó ÿê òàêèé, ùî íå âèïðàâäàâ ñåáå, ³ ââåäåíî ë³í³éíèé (çà âèäàìè çëî÷èí³â)
[7, àðê. 110–115].

Ñë³ä â³äçíà÷èòè, ùî ïåðø³ ïîâîºíí³ ðîêè õàðàêòåðèçóâàëèñÿ ð³çêèì
çðîñòàííÿì çëî÷èííîñò³. Òåíäåíö³ÿ äî ñòàá³ë³çàö³¿ êðèì³íîãåííî¿ ñèòóàö³¿ ïî÷àëà
âèÿâëÿòèñÿ ëèøå ç ïîêðàùåííÿì ñîö³àëüíî-åêîíîì³÷íî¿ ñèòóàö³¿, â³äì³íîþ êàðò-
êîâî¿ ñèñòåìè òà ïîë³òèêîþ çíèæåííÿ ö³í, ùî ïðîâîäèëàñÿ ó 1947–1953 ðð. (ö³íè
çìåíøèëèñÿ ó ñåðåäíüîìó â 13 ðàç³â). Òàê, ïî÷èíàþ÷è ç 1948 ð., ð³âåíü çëî÷èííîñò³
âïàâ ïðèáëèçíî íà òðåòèíó ³ ïðîäîâæóâàâ ó òàêîìó æ òåìï³ çíèæóâàòèñÿ äî
1952 ð. [4]. Ó 1950 ð. ó äåðæàâ³ áóëî â÷èíåíî 525 912 çëî÷èí³â, 1951 ð.– 503 794,
1952 ð. – 474 636 [8, ñ. 174]. Çàãàëüíà ê³ëüê³ñòü çàñóäæåíèõ çà êðèì³íàëüí³ çëî-
÷èíè çìåíøèëàñÿ ó 1947–1953 ðð. íà 570 òèñ. îñ³á [6, ñ. 12]. Ïðîòå ñåðéîçíî óñ-
êëàäíþâàëà ïðîòèä³þ çëî÷èííîñò³ â äîñë³äæóâàíèé ïåð³îä óòîï³÷íà ³äåîëîã³çîâàíà
òåçà ïðî òå, ùî â ñîö³àë³ñòè÷íîìó ñóñï³ëüñòâ³ í³áèòî íåìàº ñîö³àëüíèõ êîðåí³â
äëÿ ³ñíóâàííÿ çëî÷èííîñò³, ³ öå, ïî ñóò³, ñëóãóâàëî ïðèâîäîì äëÿ ïåðåêëàäàííÿ
ïðîâèíè çà çðîñòàííÿ ð³âíÿ çëî÷èííîñò³ íà ì³ë³ö³þ.

Çã³äíî ç  øòàòàìè îðãàí³â ì³ë³ö³¿ Ì³í³ñòåðñòâà äåðæàâíî¿ áåçïåêè Óêðà¿íñüêî¿
ÐÑÐ ñòàíîì íà 20 ëþòîãî 1951 ð. ñòðóêòóðà ðåñïóáë³êàíñüêîãî àïàðàòó ì³ë³ö³¿
áóëà òàêîþ: â³ää³ë ì³ë³öåéñüêî¿ ñëóæáè, íà ÿêèé ïîêëàäàëàñÿ îõîðîíà ãðîìàäñüêîãî
ïîðÿäêó ³ ãðîìàäñüêî¿ áåçïåêè, ïðîâåäåííÿ àäì³í³ñòðàòèâíèõ çàõîä³â ïî çä³éñíåííþ
çàêîí³â ³ ðîçïîðÿäæåíü öåíòðàëüíèõ ³ ì³ñöåâèõ îðãàí³â âëàäè, ùî ñòîñóþòüñÿ
ïèòàíü îõîðîíè ãðîìàäñüêîãî ïîðÿäêó ³ ãðîìàäñüêî¿ áåçïåêè, ÿê³ âõîäÿòü ó ôóíêö³¿
ì³ë³ö³¿, à òàêîæ âåäåííÿ ä³çíàííÿ, áîéîâà ñëóæáîâà ³ ô³çè÷íà ï³äãîòîâêà îñîáîâîãî
ñêëàäó. Â³ää³ë êàðíîãî  ñèñêó, ÿêèé ìàâ çàéìàòèñÿ áîðîòüáîþ ç êðèì³íàëüíîþ
çëî÷èíí³ñòþ – áàíäèòèçìîì, ðîçáîÿìè, âáèâñòâàìè, êðàä³æêàìè é ³íøèìè êðè-
ì³íàëüíèìè çëî÷èíàìè. Â³ää³ë  ïî áîðîòüá³ ç ðîçêðàäàííÿìè ñîö³àë³ñòè÷íî¿
âëàñíîñò³ ³ ñïåêóëÿö³ºþ – â³â  ðîáîòó ïî áîðîòüá³ ç ðîçêðàäàííÿìè ñîö³àë³ñòè÷íî¿
âëàñíîñò³, ñïåêóëÿö³ºþ ³ ôàëüøèâîìîíåòíèöòâîì. Ñë³ä÷èé â³ää³ë – çàéìàâñÿ
ïðîâåäåííÿì ñë³äñòâà ïî â³ää³ëàõ êðèì³íàëüíîãî ðîçøóêó ³ ÂÁÐÑÂ, çä³éñíþâàâ
êåð³âíèöòâî ñë³ä÷îþ ðîáîòîþ ïåðèôåð³éíèõ îðãàí³â. Â³ää³ë ðîçøóêó – êåðóâàâ
ðîçøóêîì êðèì³íàëüíèõ çëî÷èíö³â, ùî âòåêëè ç â’ÿçíèöü ³ ÂÒÒ, îñ³á, ùî ñõîâàëèñÿ
â³ä ñóäó ³ ñë³äñòâà, äåçåðòèð³â ³ç Ðàäÿíñüêî¿ àðì³¿ òà ç âèðîáíèöòâà, îñ³á, ùî óõè-
ëÿëèñÿ â³ä ñïëàòè àë³ìåíò³â, ³íîçåìö³â òà îñ³á áåç ãðîìàäÿíñòâà, çàéìàâñÿ òàêîæ
àãåíòóðíèìè óñòàíîâêàìè ³ îïåðàòèâíèì ñòåæåííÿì. Ðåºñòðàö³éíî-îáë³êîâèé â³ä-
ä³ë – ìàâ äîñèòü øèðîêå ïîëå ä³ÿëüíîñò³. Â³í çàéìàâñÿ îáë³êîì àãåíòóðè, àãåíòóðíèõ
ðîçðîáîê, ñë³ä÷èõ ñïðàâ ³ îñ³á, ùî ïðîõîäèëè ïî íèõ; îáë³êîì çëî÷èíö³â ïî êàòå-
ãîð³ÿõ, êëè÷êàõ, ïðèéîìàõ ³ ìåòîäàõ â÷èíåííÿ çëî÷èí³â; êîíòðîëåì çà äîòðèìàííÿì
òåðì³í³â ïðåä’ÿâëåííÿ çâèíóâà÷åíü, âåäåííÿì ñë³äñòâà ³ ä³çíàííÿ, à òàêîæ ³íøèõ
ïðîöåñóàëüíèõ íîðì; ðåºñòðàö³ºþ âèêðàäåíî¿ çáðî¿ ³ íîìåðíèõ ïðåäìåò³â (àâ-
òîìîá³ë³â, ìîòîöèêë³â, âåëîñèïåä³â, àíòèêâàðíèõ ³ õóäîæí³õ ö³ííîñòåé òîùî);
îáë³êîì ðå÷îâèõ äîêàç³â ³ çíàõ³äîê, êåðóâàâ ñòîëàìè ïðèâîä³â ³ äàêòèëîñêîïóâàííÿì
çëî÷èíö³â; àêóìóëþâàâ ³íôîðìàö³þ ³ çàéìàâñÿ ñòàòèñòèêîþ. ²ñíóâàëè òàêîæ
íàóêîâî-òåõí³÷íèé â³ää³ë, â³ää³ë ç âèäà÷³ äîçâîë³â íà çáðîþ òà ðîçìíîæóâàëüí³
àïàðàòè, ïàñïîðòíèé â³ää³ë, â³ää³ë â³ç òà ðåºñòðàö³¿ ³íîçåìö³â, â³ää³ë àêò³â
ãðîìàäÿíñüêîãî ñòàíó, ãðóïà ç îáë³êó ïðèðîäíîãî ðóõó íàñåëåííÿ, Äåðæàâíà
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àâòîìîá³ëüíà ³íñïåêö³ÿ, ùî çä³éñíþâàëà íàãëÿä çà òåõí³÷íèì ñòàíîì àâòîòðàí-
ñïîðòó, âèòðà÷àííÿì àâòîåêñïëóàòàö³éíèõ ìàòåð³àë³â, çà ï³äãîòîâêîþ øîôåðñüêèõ
êàäð³â, îáë³êîì ³ ðåºñòðàö³ºþ àâòîìîòîòðàíñïîðòó, ïîñòà÷àííÿì îðãàí³â ì³ë³ö³¿
íîìåðíèìè çíàêàìè, âîä³éñüêèìè ïîñâ³ä÷åííÿìè ³ òåõí³÷íèìè ïàñïîðòàìè. ²ñíóâàëè
òàêîæ â³ää³ë êàäð³â, îñîáëèâà ³íñïåêö³ÿ, ñåêðåòàð³àò òà ïîë³òâ³ää³ë. Êð³ì öüîãî,
äî øòàòó âõîäèëî â³ää³ëåííÿ íåãëàñíîãî ñêëàäó; ãðóïà (àãåíòóðíà óñòàíîâêà);
ãðóïà (îïåðàòèâíå ñòåæåííÿ); ãðóïà (êîíòðîëü ³ íàäàííÿ ïðàêòè÷íî¿ äîïîìîãè
â ðîáîò³ â³ää³ëåíü ðîçâ³äêè îáëàñíèõ ³ ì³ñüêèõ óïðàâë³íü ì³ë³ö³¿) [9, ñ. 789–804].

Âîäíî÷àñ (ÿê ³ çàâæäè) ãîñòðîþ áóëà êàäðîâà ñèòóàö³ÿ. ×àñòêîâî êàäðîâó
ïðîáëåìó êåð³âíèöòâî äåðæàâè ñïðîáóâàëî ðîçâ’ÿçàòè â 1950 ð., ïðèéíÿâøè
ïîñòàíîâó ïðî ïîâåðíåííÿ äî îðãàí³â ì³ë³ö³¿ âñ³õ òèõ, õòî ñëóæèâ ó í³é ðàí³øå.
Ïðîòå öåé êàäðîâèé çàõ³ä íå ïðèí³ñ â³ä÷óòíèõ ðåçóëüòàò³â, ó ì³ë³ö³þ ïîâåðíóëàñÿ
âêðàé îáìåæåíà ê³ëüê³ñòü ñï³âðîá³òíèê³â, á³ëüø³ñòü ç ÿêèõ íå áóëè çàòðåáóâàí³
³íøèìè äåðæàâíèìè îðãàíàìè ³ ñòðóêòóðàìè. Îäíèì ³ç ñïîñîá³â âèð³øåííÿ êàä-
ðîâèõ ïðîáëåì â îðãàíàõ ì³ë³ö³¿ ñòàâ äîá³ð êàäð³â ³ç âèùèõ íàâ÷àëüíèõ çàêëàä³â
êðà¿íè. Öåé çàõ³ä áóâ îñîáëèâî âàæëèâèì, âðàõîâóþ÷è òå, ùî ê³ëüê³ñòü ïðàö³âíèê³â
ì³ë³ö³¿ ç âèùîþ îñâ³òîþ ñêëàäàëà í³ê÷åìíèé â³äñîòîê â³ä ¿õ çàãàëüíîãî ÷èñëà,
êð³ì òîãî, çíà÷íà ÷àñòèíà ñëóæáîâö³â íå ìàëà íàâ³òü ñåðåäíüî¿ îñâ³òè, âíàñë³äîê
÷îãî îñâ³òí³é, ³íòåëåêòóàëüíèé ð³âåíü ïðàö³âíèê³â ì³ë³ö³¿ â ï³ñëÿâîºíí³ ðîêè áóâ
óêðàé íèçüêèì. Àëå ïîïîâíåííÿ êàäðîâîãî ïîòåíö³àëó ì³ë³ö³¿ îñâ³÷åíèìè êàäðàìè
â³äáóâàëîñÿ óêðàé ïîâ³ëüíî ³ ðîçòÿãíóëîñÿ íà äîâã³ ðîêè. Á³ëüø³ñòü ³ç ñï³âðî-
á³òíèê³â òàê ñàìî ìàëè íèçüêèé ð³âåíü îñâ³òè óïðîäîâæ íàñòóïíîãî äåñÿòèë³òòÿ,
àëå êàäðîâå îíîâëåííÿ ì³ë³ö³¿ ðîçïî÷àëîñÿ  ñàìå â ö³ ðîêè [5].

Ïðîáëåìà ùîäî ï³äâèùåííÿ õî÷à á çàãàëüíîîñâ³òíüîãî ð³âíÿ îñîáîâîãî ñêëàäó
ì³ë³ö³¿ áóëà íàñò³ëüêè êðè÷óùîþ, ùî íà íàâ÷àííÿ â çàãàëüíîîñâ³òí³õ øêîëàõ ó
1950–1951 ðð. áóëè çàðàõîâàí³ âñ³ ïðàö³âíèêè ì³ë³ö³¿ Óêðà¿íè, ÿê³ íå ìàëè 7-
ð³÷íî¿ ÷è 10-ð³÷íî¿ îñâ³òè, â ê³ëüêîñò³ 17 740 îñ³á. Àëå ïîë³òâ³ää³ë ÃÓÌ ÌÄÁ
ÑÐÑÐ ä³éøîâ âèñíîâêó, ùî öå ñåðéîçíà ïîìèëêà, ³ çà âêàç³âêîþ éîãî íà÷àëüíèêà,
â øêîëàõ çàãàëüíîîñâ³òíüî¿ ï³äãîòîâêè áóëè çàëèøåí³ 11 292 ïðàö³âíèêè, ÿê³
íàéá³ëüø ïîçèòèâíî õàðàêòåðèçóâàëèñÿ ïî ñëóæá³ òà ìàëè ïåðñïåêòèâó ñëóæáîâîãî
çðîñòàííÿ. Ïðîòå â ðåçóëüòàò³ íåíàëåæíîãî êîíòðîëþ ç áîêó îêðåìèõ íà÷àëüíèê³â
ì³ë³ö³¿ òà ïîë³òïðàö³âíèê³â, ³ç öèõ øê³ë áóëî â³äðàõîâàíî 2517 îñ³á, ç íèõ îô³öå-
ð³â – 1550 îñ³á, ðÿäîâèõ ³ ñåðæàíò³â – 967. Ðåçóëüòàòè åêçàìåí³â áóëè òàêèìè: çà
ïî÷àòêîâó øêîëó ñêëàëè ³ñïèòè 741 îñîáà, çà 7 êëàñ – 1650 îñ³á, çà 10 êëàñ –265
îñ³á. ²ç òèõ, õòî çàê³í÷èâ 10 êëàñ, ï’ÿòåðî îòðèìàëè çîëîò³ òà ñð³áí³ ìåäàë³ [10,
c. 301–302].

Êîìïëåêòóâàííÿ îðãàí³â ì³ë³ö³¿ âåëîñÿ â îñíîâíîìó ç ì³ñöåâîãî íàñåëåííÿ.
Ó 1946 ðîö³ óêðà¿íö³ ñòàíîâèëè 54,5 % â³ä óñüîãî îñîáîâîãî ñêëàäó ì³ë³ö³¿ Óêðà¿íè,
1948 ð. – 57,4 %, ó 1949 ð. – 58,8 %, à äî 1953 ð. âîíè ñòàíîâèëè 59,3 % [1, ñ. 12].

Íåäîñòàòí³é ð³âåíü îñâ³òè òà çàãàëüíî¿ ï³äãîòîâêè ïðàö³âíèê³â ì³ë³ö³¿ ³ñòîòíî
âïëèâàâ ³ íà åôåêòèâí³ñòü ðîáîòè öüîãî ïðàâîîõîðîíîãî îðãàíó, ùî â³äçíà÷àëîñÿ
â íàêàçàõ êåð³âíèöòâà ÌÄÁ, ÿê³ âèìàãàëè “ïîêðàùèòè” òà “ïîñèëèòè” ðîáîòó.
Òàê, 19 ñ³÷íÿ 1951 ð. ì³í³ñòð äåðæàâíî¿ áåçïåêè ÑÐÑÐ Â.À. Àáàêóìîâ âèäàâ íà-
êàç ïðî ïåðåáóäîâó ä³ÿëüíîñò³ êàðíîãî ñèñêó ³ çàõîäè ùîäî ïîñèëåííÿ áîðîòüáè
ç êðèì³íàëüíîþ çëî÷èíí³ñòþ. Ó öüîìó íàêàç³ â³äçíà÷àëîñÿ, ùî “êðèì³íàëüíèé
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ðîçøóê, ïîêëèêàíèé ïðèäóøóâàòè êðèì³íàëüíó çëî÷èíí³ñòü, ñëàáêî ñïðàâëÿºòüñÿ
ç³ ñâî¿ìè îáîâ’ÿçêàìè ³ ïåðåòâîðèâñÿ íà àïàðàò ïåðåâàæíî ãëàñíîãî, îô³ö³éíîãî
ðîçñë³äóâàííÿ, ìàëîîïåðàòèâíèé ³ òàêèé, ùî ïîòîíóâ ó ïàïåðàõ òà íå âåäå
ñïðàâæíüîãî ñåêðåòíîãî ñèñêó ³ êâàë³ô³êîâàíî¿ àãåíòóðíî¿ ðîáîòè”. Ì³í³ñòð âèìàãàâ
“âñåá³÷íî ïîñèëèòè àãåíòóðíî-îïåðàòèâíó ðîáîòó êðèì³íàëüíîãî ðîçøóêó, çàáåç-
ïå÷èâøè ñâîº÷àñíå ïîïåðåäæåííÿ ³ ðîçêðèòòÿ êðèì³íàëüíèõ çëî÷èí³â. Îñíîâíèé
îïåðàòèâíèé óäàð ñïðÿìóâàòè íà êðèì³íàëüíèé ðåöèäèâ, ï³äáóðþâà÷³â ³ íàòõíåí-
íèê³â çëî÷èí³â, äîìàãàþ÷èñü îäíî÷àñíî ë³êâ³äàö³¿ ïðèòóëê³â çëî÷èííîãî åëåìåíòó…
Ïîáóäóâàòè ðîáîòó àïàðàò³â êðèì³íàëüíîãî ñèñêó ÿê â öåíòð³, òàê ³ íà ì³ñöÿõ,
ñóâîðî çà âèäàìè êðèì³íàëüíèõ çëî÷èí³â: à) áàíäèòèçì, ðîçáî¿ ³ âáèâñòâà; á)
êðàä³æêè äåðæàâíîãî, ãðîìàäñüêîãî ³ îñîáèñòîãî ìàéíà; â) øàõðàéñòâî, õóë³ãàíñòâî
é ³íø³ êðèì³íàëüí³ çëî÷èíè”. Ó íàêàç³ òàêîæ ì³ñòèëèñÿ êîíêðåòí³ ðåêîìåíäàö³¿
ùîäî ðîáîòè ñèùèê³â: “ñèùèêè ìàþòü… çíàòè çâè÷êè ³ æàðãîí êðèì³íàëüíèõ
çëî÷èíö³â, ñïîñîáè çä³éñíåííÿ íèìè çëî÷èí³â ³ ì³ñöÿ çáóòó êðàäåíîãî; óì³òè îã-
ëÿäàòè ì³ñöå çëî÷èíó ³ âåñòè ñòåæåííÿ…, âèâ³äóâàòè âñå, ùî çíàäîáèòüñÿ äëÿ âè-
êîíàííÿ äîðó÷åíèõ îïåðàòèâíèõ çàâäàíü; çíàòè ³ äîñêîíàëî âîëîä³òè íàóêîâî-
òåõí³÷íèìè ìåòîäàìè ðîçêðèòòÿ çëî÷èí³â” òà ³íøå. Ó íàêàç³ âêàçóâàëîñÿ, ùî
“ñèùèêè ï³ä ÷àñ âèêîíàííÿ ñâî¿õ îáîâ’ÿçê³â ñòîñîâíî ïðàö³âíèê³â ì³ë³ö³éíî¿
ñëóæáè (³íñïåêòîðè, ä³ëüíè÷í³ óïîâíîâàæåí³ òà ïîñòîâ³ ì³ë³ö³îíåðè) º ñòàðøèìè
ïî ñëóæá³. Ïðèïèñóâàëîñÿ òàêîæ ñòâîðèòè â óïðàâë³ííÿõ (â³ää³ëàõ) ì³ë³ö³éíî¿
ñëóæáè â³ää³ëè-â³ää³ëåííÿ-ãðóïè ä³çíàííÿ, äå  âåñòè ñïðàâè ïðî òàê³ çëî÷èíè, ÿê
äð³áíå õóë³ãàíñòâî, íàíåñåííÿ ïîáî¿â, ñàìîóïðàâñòâî, îï³ð âëàä³, îáðàçà ¿¿ ïðåä-
ñòàâíèê³â, ïîðóøåííÿ ïàñïîðòíîãî ðåæèìó, ñàìîâ³ëüíèé âèõ³ä ç ðîáîòè, óõèëåííÿ
â³ä â³éñüêîâî¿ ñëóæáè, ïîðóøåííÿ ïðàâèë ïî áîðîòüá³ ç åï³äåì³ÿìè, ïðîäàæ ³
êóï³âëÿ êâàðòèð, êðàä³æêà åëåêòðîåíåðã³¿, óøêîäæåííÿ ìàéíà ³ íåïëàò³æ àë³ìåíò³â
[11, c. 769–777].

Íà âèêîíàííÿ öüîãî íàêàçó Óïðàâë³ííÿ ì³ë³ö³¿ ì. Êèºâà ïðîâåëî ïåðåâ³ðêó
ðåçóëüòàò³â ðîáîòè îðãàí³â ì³ë³ö³¿ öüîãî ì³ñòà ùîäî ïðîòèä³é çëî÷èíàì ó ïðîìèñ-
ëîâ³é êîîïåðàö³¿. Ó â³äïîâ³äí³é äîâ³äö³, äàòîâàí³é 28 êâ³òíÿ 1951 ð., â³äçíà÷àëîñÿ:
“Ó ðåçóëüòàò³ ïðîâåäåííÿ îïåðàòèâíèõ ³ ïðîô³ëàêòè÷íèõ çàõîä³â îðãàíè ì³ë³ö³¿
ì³ñòà Êèºâà çà 1950 ð³ê ³ ïåðøèé  êâàðòàë 1951 ðîêó ïî îá’ºêòàõ ïðîìêîîïåðàö³¿
ïîðóøèëè 39 êðèì³íàëüíèõ ñïðàâ, çà ÿêèìè ïðèòÿãíóòî äî êðèì³íàëüíî¿ â³äïî-
â³äàëüíîñò³ 93 îñîáè, ç íèõ çààðåøòîâàíî 42 îñîáè. ²ç çàãàëüíîãî ÷èñëà ïðèòÿãíåíèõ
(93 îñîáè) çà Óêàçîì Ïðåçèä³¿ Âåðõîâíî¿ Ðàäè ÑÐÑÐ â³ä 4 ÷åðâíÿ 1947 ðîêó “Ïðî
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ðîçêðàäàííÿ äåðæàâíîãî ³ ãðîìàäñüêîãî ìàéíà”
ïðèòÿãíóòî 84 îñîáè ³ çà ñïåêóëÿö³þ – 9 îñ³á. Ïðè öüîìó âèëó÷åíî: ãðîøåé –
69 700 ðóáë³â, òîâàð³â òà ³íøèõ ö³ííîñòåé íà ñóìó – 70 370 ðóáë³â. Êð³ì òîãî,
íàêëàäåíèé àðåøò íà ìàéíî çëî÷èíö³â íà ñóìó – 46 900 ðóáë³â. Âñüîãî âèëó÷åíî
ãðîøåé, òîâàð³â é ³íøèõ ö³ííîñòåé ³ íàêëàäåíèé àðåøò íà ìàéíî çëî÷èíö³â íà
ñóìó – 187 470 ðóáë³â [12, c. 377].

Ùîá çðîçóì³òè ñïåöèô³êó ä³ÿëüíîñò³ ì³ë³ö³¿ ùîäî ïðîòèä³¿ åêîíîì³÷í³é
çëî÷èííîñò³ ó öåé ÷àñ, íåîáõ³äíî çóïèíèòèñÿ íà ñóò³ çàçíà÷åíîãî Óêàçó, à òàêîæ
³íøîãî, îïðèëþäíåíîãî öüîãî æ äíÿ – “Ïðî ïîñèëåííÿ îõîðîíè îñîáèñòî¿ âëàñíîñò³
ãðîìàäÿí” [13]. Ö³ óêàçè âñòàíîâëþâàëè òàêó ³ºðàðõ³þ ö³ííîñòåé: äåðæàâíà âëàñ-
í³ñòü, ñóñï³ëüíà âëàñí³ñòü, îñîáèñòà âëàñí³ñòü. Ïðîòå ³ â³äïîâ³äàëüí³ñòü çà
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ðîçêðàäàííÿ äåðæàâíîãî òà ñóñï³ëüíîãî ìàéíà ðåãëàìåíòóâàëàñÿ ð³çíèìè êðè-
ì³íàëüíî-ïðàâîâèìè íîðìàìè. Â³äïîâ³äàëüí³ñòü, çã³äíî ç â³äïîâ³äíèì Óêàçîì, çà
ðîçêðàäàííÿ äåðæàâíîãî, êîëãîñïíîãî, êîîïåðàòèâíîãî òà ³íøîãî ñóñï³ëüíîãî
ìàéíà íå äèôåðåíö³þâàëàñÿ çàëåæíî â³ä ôîðìè ðîçêðàäàííÿ. Êðàä³æêà, ïðèñâîºí-
íÿ, ðîçòðàòà òà ³íøå ðîçêðàäàííÿ äåðæàâíîãî ìàéíà êàðàëîñÿ óâ’ÿçíåííÿì ó âè-
ïðàâíî-òðóäîâîìó òàáîð³ ñòðîêîì â³ä 7 äî 10 ðîê³â ³ç êîíô³ñêàö³ºþ ìàéíà àáî áåç
íå¿. Ðîçêðàäàííÿ êîëãîñïíîãî, êîîïåðàòèâíîãî òà ³íøîãî ñóñï³ëüíîãî ìàéíà
êàðàëîñÿ óâ’ÿçíåííÿì ó âèïðàâíî-òðóäîâîìó òàáîð³ ñòðîêîì â³ä 5 äî 8 ðîê³â ³ç
êîíô³ñêàö³ºþ ìàéíà àáî áåç íå¿. Îòæå, íåð³âí³ñòü ó êðèì³íàëüíîìó çàêîíîäàâñòâ³
çà ðîçêðàäàííÿ äåðæàâíîãî òà ñóñï³ëüíîãî ìàéíà çáåð³ãàëàñü. Òàêèì ÷èíîì, ôîðìè
âëàñíîñò³ ïðîäîâæóâàëè çáåð³ãàòè ôóíêö³þ êðèòåð³þ äèôåðåíö³àö³¿ êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ [14, ñ. 5–6]. Ï³ñëÿ ïðèéíÿòòÿ âêàçàíèõ âèùå óêàç³â ñåðåäí³é
òåðì³í óâ’ÿçíåííÿ çà ðîçêðàäàííÿ  ó 1947–1952 ðð. ïåðåâèùèâ 8,5 ðîê³â (ó 1945–
1946 ðð. – 2 ðîêè) [6, ñ. 12].

Ó ðåçóëüòàò³ àêòèâíî¿ ðîáîòè ì³ë³ö³¿ äî 1953 ð. áóëè ë³êâ³äîâàí³ ìàéæå âñ³
âåëèê³ çëîä³éñüêî-ãðàá³æíèöüê³ çãðà¿ íà òåðèòîð³¿ ðåñïóáë³êè. ßêùî âèïàäê³â
áàíäèòèçìó â Óêðà¿í³ â 1951 ð. áóëî 167, òî â 1952 ð. âñüîãî çàðåºñòðîâàíî 10
âèïàäê³â ïîãðàáóâàíü ãðîìàäÿí [1, ñ. 14].

Ïîêðàùèëàñÿ ðîáîòà ³ ùîäî ïðîòèä³¿ õóë³ãàíñòâó. Ó äîïîâ³äí³é çàïèñö³
ì³í³ñòðà þñòèö³¿ ÓÐÑÐ Ä.Õ. Ïàíàñþêà “Ïðî ñòàí áîðîòüáè ç õóë³ãàíñüêèìè
ïðîÿâàìè â ðåñïóáë³ö³” â³ä 5 æîâòíÿ 1951 ð., äå àíàë³çóâàëàñÿ ñóäîâà ïðàêòèêà çà
ïåðøå ï³âð³÷÷ÿ 1951 ð., â³äçíà÷àëîñÿ, ùî “á³ëüø³ñòü õóë³ãàíñüêèõ ïðîÿâ³â
â³äçíà÷àþòüñÿ â ì³ñòàõ ³ ðîá³òíè÷èõ ñåëèùàõ. ßê ïîêàçóº âèâ÷åííÿ ñïðàâ, çíà÷íà
ê³ëüê³ñòü – 30–35 % óñ³õ õóë³ãàíñüêèõ ïðîÿâ³â çä³éñíþºòüñÿ â ãóðòîæèòêàõ” [15,
ñ. 321].

Âíàñë³äîê àêòèâíèõ ö³ëåñïðÿìîâàíèõ ä³é ì³ë³ö³¿ ãðîìàäñüêèé ïîðÿäîê ó
íàñåëåíèõ ïóíêòàõ ðåñïóáë³êè ç êîæíèì ðîêîì ïîë³ïøóâàâñÿ. Òàê, ÿêùî â 1949 ð.
áóëî 2635 çóõâàëèõ õóë³ãàíñüêèõ â÷èíê³â, òî äî 1951 ð. ¿õ ê³ëüê³ñòü ñêîðîòèëàñÿ
äî 1839, à â 1952 ð. äî 1571 âèïàäê³â [1, ñ. 15].

Êàðíèé ðîçøóê òà ñë³ä÷³ îðãàíè äîñÿãëè  ó ñâî¿é ðîáîò³ âèñîêèõ ïîêàçíèê³â
ó ðîçêðèòò³ íàéá³ëüø íåáåçïå÷íèõ âèä³â çëî÷èí³â, ÿêèé íà ê³íåöü 1951 ð.  çð³ñ
ïîð³âíÿíî ç ïåðøèìè ïîâîºííèìè ðîêàìè íà 20 %. Çîêðåìà, ðîçêðèòòÿ âáèâñòâ
ñòàíîâèëî 88 %, ïîãðàáóâàíü – 96,6 %, ïðîÿâ³â áàíäèòèçìó – 100 %, ðîçáî¿â –
73,9 % [1, ñ. 14].

Âîäíî÷àñ ó ä³ÿëüíîñò³ ì³ë³ö³¿ áóëè ³ ïåâí³ íåäîë³êè, ïðî ùî éøëîñÿ ó â³äïî-
â³äíèõ äîêóìåíòàõ ÌÄÁ ÓÐÑÐ. Òàê, ó äèðåêòèâ³ ÌÄÁ ÓÐÑÐ ïðî âèïàäêè ïðî-
âàëó îïåðàö³é ï³ä ÷àñ çàòðèìàííÿ çëî÷èíö³â ³ çàãèáåë³ îñîáîâîãî ñêëàäó ì³ë³ö³¿
â³ä 19 âåðåñíÿ 1951 ð. âêàçóâàëîñÿ: “Íåçâàæàþ÷è íà íèçêó äèðåêòèâíèõ âêàç³âîê
ÓÌ ÌÄÁ ÓÐÑÐ, âñå æ ïðîäîâæóþòü ìàòè ì³ñöå ïðîâàëè îïåðàö³é ïðè çàòðèìàíí³
çëî÷èíö³â ³ âòðàòè îñîáîâîãî ñêëàäó îðãàí³â ì³ë³ö³¿. Ïðîâåäåíèìè ðîçñë³äóâàííÿìè
âñòàíîâëåíî, ùî öå â³äáóâàºòüñÿ ç òàêèõ ïðè÷èí: àãåíòóðíà ï³äãîòîâêà îïåðàö³é
íå ïðîâîäèòüñÿ àáî ïðîâîäèòüñÿ óêðàé íåçàäàâ³ëüíî. Ïëàíè îïåðàö³é ðåòåëüíî íå
ïðîäóìóþòüñÿ ³ ñêëàäàþòüñÿ ïîñï³øíî, êîíêðåòí³ çàâäàííÿ êîæíîìó ó÷àñíèêîâ³
îïåðàö³¿ íå ñòàâëÿòüñÿ ³ âçàºìîä³¿ ì³æ íèìè íå îðãàí³çîâóþòüñÿ. Êåð³âíèêàìè
îïåðàòèâíèõ ãðóï ïðèçíà÷àþòüñÿ äðóãîðÿäí³ ïðàö³âíèêè,  äî ¿õ ñêëàäó âèä³ëÿþòüñÿ
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ìàëîäîñâ³ä÷åí³ òà íåçä³áí³ äî ð³øó÷èõ ä³é ëþäè. Îçáðîºííÿ çëî÷èíö³â, ¿õ óì³ííÿ
êîðèñòóâàòèñÿ çáðîºþ ³ ñõèëüí³ñòü äî ÷èíåííÿ îçáðîºíîãî îïîðó íå ç’ÿñîâóþòüñÿ.
Ìàðøðóòè, ùî çàáåçïå÷óþòü ïðèõîâàíèé ï³äõ³ä îïåðàòèâíèõ ãðóï äî ì³ñöÿ îïåðàö³¿,
íå âèâ÷àþòüñÿ. Ïîðóøóþòüñÿ åëåìåíòàðí³ ïðàâèëà äîòðèìàííÿ ïèëüíîñò³ îñîáîâèì
ñêëàäîì ïðè çàòðèìàíí³ îêðåìèõ çëî÷èíö³â, ïðîâåäåíí³ îáøóê³â, êîíâîþâàíí³,
âèêîíàíí³ ³íøèõ îïåðàòèâíèõ äîðó÷åíü”. Ó äèðåêòèâ³ íàâîäèëîñÿ ê³ëüêà ïðèêëàä³â
òàêèõ íåâäàëèõ îïåðàö³é, çîêðåìà ùîäî ïîä³é 12 ëþòîãî 1951 ð. ó Ïîëòàâñüê³é
îáëàñò³. Ó öåé äåíü òóò óíàñë³äîê ïðîâåäåíî¿ ïîñï³øíî, áåç äîñòàòíüî¿ ï³äãîòîâêè,
áåç ïîïåðåäíüîãî âèâ÷åííÿ ì³ñöÿ ïðîâåäåííÿ  îïåðàö³¿, áåç ç’ÿñóâàííÿ îçáðîºííÿ
çëî÷èíö³â, çà â³äñóòíîñò³ íàëåæíîãî ³íñòðóêòàæó ³ ðîçñòàâëÿííÿ îïåðàòèâíîãî
ñêëàäó, çëî÷èíöåì ó ìîìåíò éîãî çàòðèìàííÿ áóâ óáèòèé íà÷àëüíèê Íåõâî-
ðîùàíñüêîãî ðàéâ³ää³ëåííÿ ì³ë³ö³¿ Ïîëòàâñüêî¿ îáëàñò³ êàï³òàí Êàð÷óêîâ [16,
ñ. 817–818].

Íåäîë³êè â îðãàí³çàö³¿ ðîáîòè ùîäî  ïðîòèä³¿ êðèì³íàëüí³é çëî÷èííîñò³  â
×åðí³ã³âñüê³é òà Ñóìñüê³é îáëàñòÿõ â³äçíà÷àëèñÿ â íàêàç³ Ì³í³ñòåðñòâà äåðæàâíî¿
áåçïåêè ÓÐÑÐ â³ä 31 æîâòíÿ 1951 ð. Ó íüîìó íàãîëîøóâàëîñÿ, ùî îðãàíè ì³ë³ö³¿
öèõ îáëàñòåé íåçàäîâ³ëüíî âèêîíóþòü íàêàçè ÌÄÁ ÑÐÑÐ ïî îðãàí³çàö³¿ áîðîòüáè
ç êðèì³íàëüíîþ çëî÷èíí³ñòþ ³ îõîðîí³ ãðîìàäñüêîãî ïîðÿäêó. Íà òåðèòîð³¿ öèõ
îáëàñòåé ïðîäîâæóº ìàòè ì³ñöå âåëèêà ê³ëüê³ñòü óáèâñòâ, ãðàáåæ³â òà ³íøèõ
êðèì³íàëüíèõ ïðîÿâ³â, à ðîáîòà ç ¿õ ðîçêðèòòÿ âåäåòüñÿ ïîãàíî, âíàñë³äîê ÷îãî
â 1951 ð. ïîíàä 20 % êðèì³íàëüíèõ ïðîÿâ³â çàëèøèëèñÿ íåðîçêðèòèìè. Ó ñåðïí³–
ëèñòîïàä³ 1951 ð. íà òåðèòîð³¿ öèõ îáëàñòåé â÷èíåíî íèçêó îçáðîºíèõ ïîãðàáóâàíü
êàñ ñ³ëüñüêèõ ðàä. Çàñòóïíèê íà÷àëüíèêà Øîñòêèíñüêîãî ì³ñüêâ³ää³ëó ì³ë³ö³¿
êàï³òàí ì³ë³ö³¿ Êèðè÷åíêî (âèêîíóâàâ îáîâ’ÿçêè íà÷àëüíèêà) îñîáèñòî ïðàöþâàâ
ïîãàíî, ïîðóøóâàâ äèñöèïë³íó, äîïóñêàâ âèïèâêè, ÷èì íåãàòèâíî âïëèâàâ íà
ï³äïîðÿäêîâàíèé ñêëàä, âíàñë³äîê ÷îãî àãåíòóðíî-îïåðàòèâíà ðîáîòà â ì³ñüêâ³ää³ë³
ì³ë³ö³¿ çíàõîäèëàñÿ íà ìåæ³ ðîçâàëó. 3à ðîçâàë àãåíòóðíî-îïåðàòèâíî¿ ðîáîòè,
ïèÿöòâî, ïîðóøåííÿ äèñöèïë³íè ³ ïîãàíó áîðîòüáó ç êðèì³íàëüíîþ çëî÷èíí³ñòþ,
íà÷àëüíèêà Øîñòêèíñüêîãî ì³ñüêîãî â³ää³ëó ì³ë³ö³¿ Ñóìñüêî¿ îáëàñò³ êàï³òàíà
ì³ë³ö³¿ Êèðè÷åíêà áóëî çíÿòî ç  ðîáîòè ³ ïîíèæåíî â ïîñàä³ [17, ñ. 825–826].

Òàêèì ÷èíîì, óïðîäîâæ äîñë³äæóâàíîãî ïåð³îäó îðãàí³çàö³éíà ñòðóêòóðà
ì³ë³ö³¿ çì³íþâàëàñÿ â³äïîâ³äíî äî çàâäàíü, ùî ñòîÿëè ïåðåä äåðæàâîþ, à òàêîæ ³ç
óðàõóâàííÿì çàãàëüíî¿ òåíäåíö³¿ ì³ë³òàðèçàö³¿ îðãàí³â âíóòð³øí³õ ñïðàâ â óìîâàõ
ïîñèëåííÿ ðåïðåñèâíî-êàðàëüíî¿ ïîë³òèêè ó 1949–1952 ðð., ùî âèÿâèëîñÿ ó
÷åðãîâîìó âõîäæåíí³ ì³ë³ö³¿ äî ñêëàäó Ì³í³ñòåðñòâà äåðæàâíî¿ áåçïåêè. Ä³ÿëüí³ñòü
ì³ë³ö³¿ â³äïîâ³äàëà âèìîãàì îõîðîíè ãðîìàäñüêîãî ïîðÿäêó â òîé ÷àñ ³ ïðîòèä³¿
çëî÷èííîñò³ â êðà¿í³. Â³äáóâñÿ ïåðåõ³ä â³ä çîíàëüíîãî íà ë³í³éíèé ïðèíöèï áîðîòüáè
ç³ çëî÷èíí³ñòþ, ùî ìàëî â ö³ëîìó ïðîãðåñèâíå çíà÷åííÿ. Ó 1951 ð. âäàëîñÿ ïðî-
äîâæèòè òåíäåíö³þ ùîäî çàãàëüíîãî çíèæåííÿ çëî÷èííîñò³ òà ê³ëüêîñò³ òÿæêèõ
çëî÷èí³â, çîêðåìà ï³äâèùèâñÿ â³äñîòîê ¿õ ðîçêðèòòÿ. Âîäíî÷àñ ó ä³ÿëüíîñò³ ì³ë³ö³¿
áóëè ³ñòîòí³ íåäîë³êè, íà ùî âïëèâàëî ïàíóâàííÿ â äåðæàâ³ ñòàë³íñüêîãî òîòà-
ë³òàðíîãî ðåæèìó, à òàêîæ íåäîñòàòí³é ïðîôåñ³îíàë³çì ÷àñòèíè ñï³âðîá³òíèê³â òà
ð³âåíü ¿õíüî¿ îñâ³òè. Ç ïî÷àòêó 1950-õ ðîê³â àêòèâ³çóâàëàñÿ ðîáîòà ç ïðîôåñ³éíî¿
ï³äãîòîâêè îñîáîâîãî ñêëàäó îðãàí³â ì³ë³ö³¿. Âåëèêà óâàãà ïðèä³ëÿëàñÿ ï³äâèùåííþ
çàãàëüíîîñâ³òíüîãî ð³âíÿ ñï³âðîá³òíèê³â ì³ë³ö³¿, àëå îñòàòî÷íî öå ïèòàííÿ â
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äîñë³äæóâàíèé ïåð³îä íå áóëî ïîâí³ñòþ âèð³øåíå. Îêðåñëåíà ïðîáëåìà ïîòðåáóº
ïîäàëüøîãî ðîçðîáëåííÿ â ïëàí³ ðîçøèðåííÿ âèñâ³òëåííÿ ñàìå ä³ÿëüíîñò³ ì³ë³ö³¿
ùîäî ïðîòèä³¿ çëî÷èííîñò³, à òàêîæ ðîçãëÿäó çàçíà÷åíîãî ïèòàííÿ â êîíòåêñò³
çàãàëüíî¿ ³ñòîð³¿ ïðàâîîõîðîííèõ îðãàí³â ó äàíèé ïåð³îä.
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ORGANIZATION AND ACTIVITIES
OF THE UKRAINIAN SSR MILITIA IN 1951

The organizational structure and main directions of militia activity in Ukraine
in 1951 are considered. The problem is poorly investigated. It shows how the structure
of the militia was reorganized, the direction of its activity was considered the main,
what functions were assigned to the criminal investigation. The authors argue that
another subordination of the police to the Ministry of State Security was a typical
manifestation of the strengthening of Stalin’s totalitarian regime, but had little
impact on the overall performance of the militia.

The authors draw upon the general scientific method, which requires the unity
of historical and logical approach to the analyzed material. The authors strived to
adhere to the historical principle by studying the processes, events and facts in
chronological order, taking into account the socio-political situation of the time.

The novelty of the article lies in the fact that for the first time it studies the
main directions of police work in this particular historical period – 1951, further
development of the questions about the main tasks of this law enforcement agency at
this time, and supplements the question about the influence of structural changes in
the organization of police of the Ukrainian SSR in previous years (1949–1950) on the
activities of the police in the period under study.

The authors note that the results of the conversion of the criminal investigation
into a criminal “sysk” were insignificant. More effective was the abolition of the zonal
principle of leadership of local search agencies and the introduction of linear (by type
of crime). The structure of the governing bodies of the police in 1951 is highlighted,
and it is indicated what functions each of the departments had.

© Hrechenko Volodymyr, Yarmysh Oleksandr, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

© Hrechenko Volodymyr, Yarmysh Oleksandr, 2019 

DOI (Article): https://doi.org/10.36486/np.2019.2.03

44

Considerable attention is paid to highlighting the main aspects of the work of
the police to combat crime and the role of individual police units in this process, and
certain achievements and shortcomings in this area of the work of the law enforcement
agencies have been analysed. It is noted that during the period under review the
general trend of decreasing crime in the state continued, and it was achieved due to
the active work of the police in previous years. Shortcomings in police work were
closely related to the personnel problem: there was a lack of employees with special
education, and employees with higher education were very rare. Quite a significant
percentage of police officers were Ukrainians. The leadership of the Ministry of State
Security quite often analyzed the state of affairs in the police, pointed out the
shortcomings and demanded that they be quickly addressed. In 1951, gangsterism and
significant efforts to reduce manifestations of hooliganism and counteract economic
crime were actually eliminated.

Keywords: Ukraine, 1951, militia, Ministry of State Security, criminal sysk,
crime prevention.
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ORCID ID 0000-0001-6870-5427

ÇÀÁÅÇÏÅ×ÅÍÍß ÑÂÎÁÎÄÈ ÂÎËÅÂÈßÂËÅÍÍß
ÃÐÎÌÀÄßÍ Ï²Ä ×ÀÑ ÂÈÁÎÐ²Â

ÏÐÅÇÈÄÅÍÒÀ ÓÊÐÀ¯ÍÈ 2019 ÐÎÊÓ:
ÏÐÀÂÎÂÈÉ ÀÑÏÅÊÒ

Ó ñòàòò³ âèñâ³òëåíî íîðìàòèâíî-ïðàâîâ³ çàñàäè çàáåçïå÷åííÿ ñâîáîäè
âîëåâèÿâëåííÿ ãðîìàäÿí ï³ä ÷àñ îðãàí³çàö³¿ òà ïðîâåäåííÿ âèáîð÷î¿ êàìïàí³¿ ç
âèáîð³â Ïðåçèäåíòà Óêðà¿íè ó 2019 ðîö³. Ïðîàíàë³çîâàíî ïîðÿäîê çàáåçïå÷åííÿ
âèáîð÷îãî ïðîöåñó öåíòðàëüíèìè îðãàíàìè âèêîíàâ÷î¿ âëàäè, ä³ÿëüí³ñòü ÿêèõ
ñïðÿìîâóºòüñÿ òà êîîðäèíóºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè ÷åðåç Ì³í³ñòðà
âíóòð³øí³õ ñïðàâ òà Íàö³îíàëüíîþ ãâàðä³ºþ Óêðà¿íè. Ðîçêðèòî ñòàí îïåðàòèâíîãî
ðåàãóâàííÿ, íàëåæíîãî ô³êñóâàííÿ òà ðîçñë³äóâàííÿ ä³ÿíü, ïîâ’ÿçàíèõ ³ç ïîðóøåííÿì
âèáîð÷îãî çàêîíîäàâñòâà òà ïðîâåäåííÿì ïåðåäâèáîðíî¿ àã³òàö³¿.

Êëþ÷îâ³ ñëîâà: âèáîðè, âèáîðö³, âèáîð÷èé ïðîöåñ, ðåàë³çàö³¿ âèáîð÷èõ ïðàâ
³ ñâîáîä ó÷àñíèê³â âèáîð÷îãî ïðîöåñó, ïîðóøåííÿ âèáîð÷îãî çàêîíîäàâñòâà.

Îäíèì ³ç âèùèõ õàðàêòåðíèõ âèÿâ³â âëàäè òà âîë³ íàðîäó º âèáîðè. Çà
äîïîìîãîþ âèáîð÷îãî ïðîöåñó ãðîìàäÿíèí ìîæå ðåàë³çóâàòè ïðàâî íà óïðàâë³ííÿ
äåðæàâíèìè ñïðàâàìè, ôîðìóâàííÿ ñèñòåìè âëàäè òîùî. Âèçíàííÿ íàðîäó íîñ³ºì
ñóâåðåí³òåòó òà äæåðåëîì âëàäè îá´ðóíòîâóº ôîðìóâàííÿ äåìîêðàòè÷íî¿ ïðàâîâî¿
äåðæàâè – Óêðà¿íè ç ïðîÿâîì íàðîäîâëàääÿ òà îáóìîâëþº àêòóàëüí³ñòü äîñë³äæåííÿ
ïèòàíü ùîäî çàáåçïå÷åííÿ âèáîð÷îãî ïðîöåñó ÿê ôîðìè ôóíêö³îíóâàííÿ áåçïî-
ñåðåäíüî¿ äåìîêðàò³¿, êîìïëåêñó ïðåâåíòèâíèõ çàõîä³â ùîäî çàïîá³ãàííÿ ìîæëèâèì
ïîðóøåííÿì ó âîëåâèÿâëåíí³ ãðîìàäÿí.

Óïåâíåíèì êðîêîì äî ñòâåðäæåííÿ äåìîêðàò³¿ ÷åðåç â³ëüíå âîëåâèÿâëåííÿ
ãðîìàäÿí ñòàëè âèáîðè Ïðåçèäåíòà Óêðà¿íè 2019 ðîêó, ÿê³ â³äáóëèñü çà äåìîêðà-
òè÷íèìè ñòàíäàðòàìè, çàêð³ïëåíèìè â Êîíñòèòóö³¿ Óêðà¿íè [1], òà äîòðèìàííÿì
çàêîíîäàâ÷èõ îñíîâ, ÿê³ ðåãëàìåíòóþòü âèáîð÷èé ïðîöåñ â Óêðà¿í³ íà çàñàäàõ:
1) çàêîííîñò³ òà çàáîðîíè íåçàêîííîãî âòðó÷àííÿ áóäü-êîãî ó öåé ïðîöåñ; 2) ïî-
ë³òè÷íîãî ïëþðàë³çìó òà áàãàòîïàðò³éíîñò³; 3) ïóáë³÷íîñò³ òà â³äêðèòîñò³ âèáîð÷îãî
ïðîöåñó; 4) ð³âíîñò³ âñ³õ êàíäèäàò³â íà ïîñò Ïðåçèäåíòà Óêðà¿íè; 5) ð³âíîñò³ ïðàâ
ïàðò³é (áëîê³â) – ñóá’ºêò³â âèáîð÷îãî ïðîöåñó; 6) ñâîáîäè ïåðåäâèáîðíî¿ àã³òàö³¿,
ð³âíèõ ìîæëèâîñòåé äîñòóïó êàíäèäàò³â íà ïîñò Ïðåçèäåíòà Óêðà¿íè äî çàñîá³â
ìàñîâî¿ ³íôîðìàö³¿; 7) íåóïåðåäæåíîñò³ îðãàí³â âèêîíàâ÷î¿ âëàäè, îðãàí³â ì³ñöåâîãî
ñàìîâðÿäóâàííÿ, ï³äïðèºìñòâ, çàêëàä³â, óñòàíîâ ³ îðãàí³çàö³é, ¿õ êåð³âíèê³â, ³íøèõ

ÊÎÍÑÒÈÒÓÖ²ÉÍÅ ÏÐÀÂÎ. ÌÓÍ²ÖÈÏÀËÜÍÅ ÏÐÀÂÎ
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ïîñàäîâèõ ³ ñëóæáîâèõ îñ³á äî êàíäèäàò³â íà ïîñò Ïðåçèäåíòà Óêðà¿íè, ïàðò³é
(áëîê³â) [2]. Ö³ ïðèíöèïè ïîêëèêàí³ çàáåçïå÷èòè ñâîáîäó âîëåâèÿâëåííÿ âèáîðö³â,
â³äêðèòèé ³ ãëàñíèé õàðàêòåð âèáîð³â, çä³éñíåííÿ ñóäîâîãî é ³íøîãî çàõèñòó
âèáîð÷èõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà, ãàðàíò³¿ ðåàë³çàö³¿ âèáîð÷èõ ïðàâ
³ ñâîáîä ó÷àñíèê³â âèáîð÷îãî ïðîöåñó.

Ó íàóêîâ³é ë³òåðàòóð³ ï³ä âèáîð÷èì ïðîöåñîì ðîçãëÿäàþòü ñèñòåìó âðå-
ãóëüîâàíèõ Êîíñòèòóö³ºþ é çàêîíàìè Óêðà¿íè îñíîâíèõ ïîñë³äîâíèõ ïðîöåñóàëüíèõ
ñòàä³é (åòàï³â) îðãàí³çàö³¿ é ïðîâåäåííÿ âèáîð³â ó äåðæàâ³ (Â.Ô. Ïîãîð³ëêî) [3,
ñ. 157] òà õàðàêòåðèçóþòü éîãî ÿê óðåãóëüîâàíó ïðàâîâèìè òà ³íøèìè ñîö³àëüíèìè
íîðìàìè ä³ÿëüí³ñòü îðãàí³â, îðãàí³çàö³é, îêðåìèõ ãðîìàäÿí, ¿õí³õ êîëåêòèâ³â òà
ãðóï ç ï³äãîòîâêè òà ïðîâåäåííÿ âèáîð³â ó ïðåäñòàâíèöüê³ òà ³íø³ âèáîðí³ îðãàíè
äåðæàâíî¿ âëàäè òà ì³ñöåâîãî ñàìîâðÿäóâàííÿ (Â.Â. Êðàâ÷åíêî) [4, ñ. 120].

ßê áóäü-ÿêà êîìïëåêñíà ñèñòåìà, âèáîð÷èé ïðîöåñ ìàº íèçêó ñïåöèô³÷íèõ
îçíàê, õàðàêòåðíèõ äëÿ âñ³õ ïðàâîâèõ ôîðì. Íàñàìïåðåä, öå ïðîöåñ, ùî
çä³éñíþºòüñÿ íà ï³äñòàâ³ çàêîíó. Âèáîðè º ïðîÿâîì äåìîêðàò³¿ ò³ëüêè â òîìó ðàç³,
êîëè ïðîâîäÿòüñÿ ó ñóâîð³é â³äïîâ³äíîñò³ äî çàêîíó, ãëàñíî é íåóïåðåäæåíî ç áî-
êó îðãàí³â ïóáë³÷íî¿ âëàäè, êîëè âîíè º ä³éñíî â³ëüíèìè é çä³éñíþþòüñÿ íà àëü-
òåðíàòèâíèõ çàñàäàõ. Â ³íøîìó âèïàäêó âîíè ìîæóòü ïåðåòâîðèòèñÿ íà ñâîþ ïðî-
òèëåæí³ñòü ³ ñòàòè çíàðÿääÿì óçóðïàö³¿ âëàäè, ìàí³ïóëþâàííÿ ñóñï³ëüíîþ ñâ³-
äîì³ñòþ [5, ñ. 197–198]. Åôåêòèâíèì âèáîð÷èé ïðîöåñ ÿê âàæëèâà ñêëàäîâà
äåìîêðàòè÷íîãî ôîðìóâàííÿ âëàäè ìîæå áóòè ëèøå çà óìîâè ïðîâåäåííÿ ÷åñíîãî
³ ïðîçîðîãî ôîðìóâàííÿ ïðåäñòàâíèöüêèõ îðãàí³â ïóáë³÷íî¿ âëàäè, çàêîíîäàâ÷îãî
çàêð³ïëåííÿ òà çàáåçïå÷åííÿ ïðèíöèï³â âèáîð÷îãî ïðîöåñó, äåòàëüíîãî ðåãóëþâàííÿ
ïðîöåäóð ùîäî ïðîâåäåííÿ âèáîð³â.

Äëÿ çàáåçïå÷åííÿ çàêîííîñò³ ó âèáîð÷îìó ïðîöåñ³, ðåàë³çàö³¿ âèáîð÷îãî
ïðàâà, ï³ä ÷àñ îðãàí³çàö³¿ òà ïðîâåäåííÿ ÿêîãî íåîáõ³äíî ïîãîäæåíå ôóíêö³îíóâàííÿ
òà âçàºìîä³ÿ óñ³õ ã³ëîê äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ ³ ãðî-
ìàäñüêèõ îá’ºäíàíü. Íà ñüîãîäí³ â Óêðà¿í³ ôóíêö³îíóº òðèð³âíåâà ñèñòåìà âèáîð÷èõ
êîì³ñ³é: ïåðøèé ð³âåíü – Öåíòðàëüíà âèáîð÷à êîì³ñ³ÿ, äðóãèé ð³âåíü – îêðóæí³
(òåðèòîð³àëüí³) âèáîð÷³ êîì³ñ³¿; òðåò³é ð³âåíü – ä³ëüíè÷í³ âèáîð÷³ êîì³ñ³¿. Íàÿâíà
ñèñòåìà âèáîð÷èõ êîì³ñ³é [5, ñ. 205] âðàõîâóº òåðèòîð³àëüíó îðãàí³çàö³þ âèáîð³â
(ïîä³ë äåðæàâíî¿ òåðèòîð³¿ íà âèáîð÷³ îêðóãè òà ä³ëüíèö³), çàáåçïå÷óº ìàêñèìàëüíå
íàáëèæåííÿ ïóíêò³â äëÿ ãîëîñóâàííÿ äî ì³ñöÿ ïðîæèâàííÿ âèáîðö³â ³ ñïðÿìîâàíà
íà îïåðàòèâíå çä³éñíåííÿ âñ³õ ñòàä³é âèáîð÷îãî ïðîöåñó â ñóâîð³é â³äïîâ³äíîñò³
ç âèìîãàìè âèáîð÷îãî çàêîíîäàâñòâà.

Öåíòðàëüíà âèáîð÷à êîì³ñ³ÿ (ÖÂÊ) º ïîñò³éíî ä³þ÷èì êîëåã³àëüíèì äåð-
æàâíèì îðãàíîì. Âîíà î÷îëþº ñèñòåìó âèáîð÷èõ êîì³ñ³é, ùî óòâîðþþòüñÿ ï³ä
÷àñ îðãàí³çàö³¿ òà ïðîâåäåííÿ çàãàëüíîäåðæàâíèõ âèáîð³â, çä³éñíþº êîíòðîëü çà
ä³ÿëüí³ñòþ òà êîíñóëüòàòèâíî-ìåòîäè÷íå çàáåçïå÷åííÿ âèáîð÷èõ êîì³ñ³é, ùî óòâî-
ðþþòüñÿ äëÿ ïðîâåäåííÿ ì³ñöåâèõ âèáîð³â òà ðåôåðåíäóì³â. Îêðóæí³ âèáîð÷³
êîì³ñ³¿ íà ïðåçèäåíòñüêèõ âèáîðàõ ôîðìóþòüñÿ ÖÂÊ çà ïîäàííÿì êàíäèäàò³â ó
Ïðåçèäåíòè Óêðà¿íè. Ä³ëüíè÷í³ âèáîð÷³ êîì³ñ³¿ ôîðìóþòüñÿ âèùèìè îêðóæíèìè
âèáîð÷èìè êîì³ñ³ÿìè çà ïîäàííÿì êàíäèäàò³â ó Ïðåçèäåíòè Óêðà¿íè.

Àäì³í³ñòðóâàííÿ âèáîð÷îãî ïðîöåñó ùîäî îáðàííÿ Ïðåçèäåíòà Óêðà¿íè ó
2019 ð. çä³éñíþâàëîñü Öåíòðàëüíîþ âèáîð÷îþ êîì³ñ³ºþ (ÖÂÊ), 199 îêðóæíèìè
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âèáîð÷èìè êîì³ñ³ÿìè (ÎÂÊ) òà ìàéæå 30 òèñ. ä³ëüíè÷íèìè âèáîð÷èìè êîì³ñ³ÿìè
(ÄÂÊ).

Âîäíî÷àñ äëÿ òîãî, ùîá âèáîðö³ ìàëè çìîãó â³ëüíîãî âîëåâèÿâëåííÿ òà ç
ìåòîþ çàáåçïå÷åííÿ ïðàâîïîðÿäêó ï³ä ÷àñ îðãàí³çàö³¿ òà ïðîâåäåííÿ âèáîð÷î¿
êàìïàí³¿ ç âèáîð³â Ïðåçèäåíòà Óêðà¿íè, ó 2019 ðîö³ öåíòðàëüíèìè îðãàíàìè âè-
êîíàâ÷î¿ âëàäè, ä³ÿëüí³ñòü ÿêèõ ñïðÿìîâóºòüñÿ òà êîîðäèíóºòüñÿ Êàá³íåòîì Ì³í³-
ñòð³â Óêðà¿íè ÷åðåç Ì³í³ñòðà âíóòð³øí³õ ñïðàâ: Íàö³îíàëüíîþ ïîë³ö³ºþ Óêðà¿íè,
Äåðæàâíîþ ì³ãðàö³éíîþ ñëóæáîþ Óêðà¿íè, Äåðæàâíî¿ ïðèêîðäîííî¿ ñëóæáè
Óêðà¿íè, Äåðæàâíîþ ñëóæáîþ Óêðà¿íè ç íàäçâè÷àéíèõ ñèòóàö³é, Äåðæàâíîþ
ñëóæáîþ ç íàäçâè÷àéíèõ ñèòóàö³é òà Íàö³îíàëüíîþ ãâàðä³ºþ Óêðà¿íè ïðîâåäåíî
øèðîêîìàñøòàáí³ çàõîäè. Çàâäÿêè çëàãîäæåí³é ðîáîò³ òà åôåêòèâí³é âçàºìîä³¿
ïðàâîîõîðîíö³â ãðóáèõ ïîðóøåíü òà ïðîâîêàö³é ï³ä ÷àñ âèáîð÷îãî ïðîöåñó íå äî-
ïóùåíî. Ï³äòâåðäæåííÿì öüîãî º ïîçèòèâíà îö³íêà ÿê ³íîçåìíèõ ñïîñòåð³ãà÷³â,
òàê ³ ãðîìàäñüêîñò³ â ö³ëîìó [6].

Îêðåìî ñë³ä ñêàçàòè ïðî ïîðóøåííÿ ó ñôåð³ àäì³í³ñòðàòèâíî¿ òà êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³, ñâîº÷àñíîãî òà îïåðàòèâíîãî ðåàãóâàííÿ, íàëåæíîãî ô³êñóâàííÿ
òà ðîçñë³äóâàííÿ ïðàâîïîðóøåíü îðãàíàìè ïîë³ö³¿ òà ñïðèÿííÿ öüîìó ç áîêó
âèáîðö³â òà ³íøèõ ó÷àñíèê³â âèáîð÷îãî ïðîöåñó. Äî îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿
ç ïî÷àòêó âèáîð÷î¿ êàìïàí³¿ ç 31.12.2018 äî 01.05.2019 (âêëþ÷íî) íàä³éøëî 11 226
çàÿâ òà ïîâ³äîìëåíü, ïîâ’ÿçàíèõ ³ç âèáîð÷èì ïðîöåñîì.

Íàéá³ëüøå ïåðâèííèõ â³äîìîñòåé ïðî â÷èíåííÿ ïðàâîïîðóøåííÿ àáî âè-
íèêíåííÿ ïîä³¿ âïðîäîâæ âèáîð³â íàä³éøëî â ïåð³îä ïåðåäâèáîðíî¿ àã³òàö³¿ ç
31.12.2018 äî 30.03.2019. Çà öåé ÷àñ ¿õ çàðåºñòðîâàíî áëèçüêî ïîëîâèíè – 5 266
çàÿâ òà ïîâ³äîìëåíü.

Ó äåíü âèáîð³â 31.03.2019 çàô³êñîâàíî 2 467 çàÿâ òà ïîâ³äîìëåíü, ïîâ’ÿçàíèõ
³ç âèáîð÷èì ïðîöåñîì. Ïðîòå ï³ñëÿ äíÿ ãîëîñóâàííÿ çàÿâè ³ ïîâ³äîìëåííÿ
ïðîäîâæóâàëè íàäõîäèòè, ³ â ïåð³îä ç 01.04.2019 äî 21.04.2019 ¿õ çàðåºñòðîâàíî
1 886, à â äåíü ïîâòîðíîãî ãîëîñóâàííÿ 21.04.2019 – 1 474, ùî  çíà÷íî ìåíøå, í³æ
ó äåíü âèáîð³â 31.03.2019.

Ó ïåð³îä ç 22.04.2019 äî 30.04.2019, ï³ñëÿ äíÿ ïîâòîðíîãî ãîëîñóâàííÿ
íàä³éøëà, óìîâíî êàæó÷è, íåçíà÷íà ê³ëüê³ñòü  – 133 çàÿâè òà ïîâ³äîìëåííÿ.

Òåðèòîð³àëüíî íàéá³ëüøó ê³ëüê³ñòü çàÿâ ³ ïîâ³äîìëåíü çàðåºñòðîâàíî â ì³ñò³
Êèºâ³ – 1 492 òà Äí³ïðîïåòðîâñüê³é îáëàñò³ – 1 232. Â ³íøèõ îáëàñòÿõ ïîêàçíèê
çàðåºñòðîâàíèõ çàÿâ òà ïîâ³äîìëåíü íå ïåðåâèùóâàâ òèñÿ÷³, çîêðåìà: â Äîíåöüê³é
– 950, Îäåñüê³é – 778, Õàðê³âñüê³é – 562, Êè¿âñüê³é – 546, Ïîëòàâñüê³é – 520,
Â³ííèöüê³é – 501, ×åðí³ã³âñüê³é – 436, Ìèêîëà¿âñüê³é – 416, â ³íøèõ îáëàñòÿõ,
Ëóãàíñüê³é, Âîëèíñüê³é, Ê³ðîâîãðàäñüê³é, Òåðíîï³ëüñüê³é, Õåðñîíñüê³é,
Çàïîð³çüê³é, ×åðêàñüê³é, Ð³âíåíñüê³é, Ëüâ³âñüê³é, Æèòîìèðñüê³é, Çàêàðïàòñüê³é,
×åðí³âåöüê³é, ²âàíî-Ôðàíê³âñüê³é, Õìåëüíèöüê³é â³ä 400 äî 130.

Ïåðåâàæíà á³ëüø³ñòü çàçíà÷åíèõ ôàêò³â ïîâ’ÿçàíà ç ïðîâåäåííÿì íåçàêîííî¿
àã³òàö³¿. Çàãàëîì òàêèõ ôàêò³â âèÿâëåíî 3 475, ç íèõ ó Êèºâ³ – 540, â îáëàñòÿõ:
Äí³ïðîïåòðîâñüê³é – 347, Â³ííèöüê³é – 216, Ïîëòàâñüê³é – 191, Õàðê³âñüê³é –
167, Âîëèíñüê³é – 165, Äîíåöüê³é  – 159, Îäåñüê³é – 151, Êè¿âñüê³é – 139,
Ê³ðîâîãðàäñüê³é – 137, Òåðíîï³ëüñüê³é – 134, Ìèêîëà¿âñüê³é – 133, Õåðñîíñü-
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ê³é – 123, Ñóìñüê³é – 112, ×åðêàñüê³é – 108, Ëóãàíñüê³é – 104, Çàïîð³çüê³é –
103, â ³íøèõ îáëàñòÿõ ìåíøå ñòà.

Ñåðåä ³íøèõ íàéá³ëüø ïîøèðåíèõ ïðàâîïîðóøåíü çàô³êñîâàíî: ï³äêóï
âèáîðö³â – 973 âèïàäê³â, â³äñóòí³ñòü ó ñïèñêàõ âèáîðö³â – 511, õóë³ãàíñòâî – 397,
ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà – 355, ôîòîãðàôóâàííÿ âèáîð÷îãî
áþëåòåíÿ – 300, ôàëüñèô³êàö³ÿ âèáîð÷èõ äîêóìåíò³â – 299.

Íå íàáóëè ìàñîâîãî õàðàêòåðó âèïàäêè çáîðó ïåðñîíàëüíèõ äàíèõ – 181,
ïîøêîäæåííÿ ìàéíà – 109, ïîøêîäæåííÿ âèáîð÷îãî áþëåòåíÿ – 67, ïîãðîçè
ô³çè÷íî¿ ðîçïðàâè – 59, ïåðåøêîäæàííÿ ðîáîò³ âèáîð÷î¿ êîì³ñ³¿ – 57, íåçàêîííå
âèêîðèñòàííÿ âèáîð÷îãî áþëåòåíÿ – 55, îôîðìëåííÿ çàïðîøåííÿ íà âèáîðè
ïîìåðëîãî – 49, â³äñóòí³ñòü âèáîð÷î¿ äîêóìåíòàö³¿ – 39, êðàä³æêè – 30, âèíåñåííÿ
áþëåòåí³â çà ìåæ³ âèáîð÷î¿ ä³ëüíèö³ – 28, ò³ëåñí³ óøêîäæåííÿ – 26, ïîðóøåííÿ
òàºìíèö³ ãîëîñóâàííÿ – 22, ñëóæáîâå ï³äðîáëåííÿ – 21, ïîðóøåííÿ âèáîð÷îãî
ïðîöåñó – 20, íåïðàâèëüíå îïëîìáóâàííÿ âèáîð÷èõ ñêðèíüîê – 19, íåçàêîííå
âèêîðèñòàííÿ àäì³íðåñóðñó – 15 òîùî.

Ìàëè ì³ñöå íåïðàâäèâ³ ïîâ³äîìëåííÿ ïðî çàì³íóâàííÿ, ÿêèõ íàä³éøëî 17.
Íàéá³ëüøå òàêèõ ïîâ³äîìëåíü çàô³êñîâàíî â Äí³ïðîïåòðîâñüê³é îáëàñò³ – 11. ßê
ïîâ³äîìèëè â Íàö³îíàëüí³é ïîë³ö³¿, çäåá³ëüøîãî òàêà ³íôîðìàö³ÿ  íàäõîäèëà ç
òåðèòîð³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿. Êð³ì òîãî, çàô³êñîâàíî 3 íåïðàâäèâèõ ïîâ³äîìëåííÿ
ïðî çàì³íóâàííÿ íà Äîíå÷÷èí³, òà ïî 2 â ×åðí³ã³âñüê³é îáëàñò³ ³ â Êèºâ³ [7].

Îñíîâíèìè ñóá’ºêòàìè, â³ä ÿêèõ äî îðãàí³â ïîë³ö³¿ íàä³éøëî 8 026 çàÿâ, ïî-
â³äîìëåíü ïðî êðèì³íàëüí³, àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ àáî ïîä³¿, ñòàëè
ãðîìàäÿíè, ³íøèìè çàÿâíèêàìè áóëè ïîë³öåéñüê³ (ïîäàííÿ ðàïîðò³â) – 1471,
ñïîñòåð³ãà÷³ ãðîìàäñüêî¿ ìåðåæ³ “Îïîðà” – 677, ³íø³ ãðîìàäñüê³ îðãàí³çàö³¿ –
511, ÷ëåíè îêðóæíèõ âèáîð÷èõ êîì³ñ³é (ÎÂÊ)/ä³ëüíè÷íèõ âèáîð÷èõ êîì³ñ³é
(ÄÂÊ) – 460, ì³æíàðîäí³/îô³ö³éí³ ñïîñòåð³ãà÷³ – 85, ïðåäñòàâíèêè ïîë³òè÷íèõ
ïàðò³é – 60, íàðîäí³ äåïóòàòè – 29, êàíäèäàòè íà ïîñàäó Ïðåçèäåíòà – 14, ñóäè –
10 òîùî.

Â îñíîâó ïðîòèä³¿ ïðàâîïîðóøåííÿì, ïîâ’ÿçàíèì ³ç âèáîðàìè, ïîêëàäåíî
çàáåçïå÷åííÿ ïîïåðåäæåííÿ òàêèõ ïðàâîïîðóøåíü. Îñíîâíèìè ïîïåðåäæóâàëüíèìè
çàñîáàìè âèçíà÷åíî: à) ðîç’ÿñíåííÿ âèìîã çàêîíîäàâñòâà ³ ïîïåðåäæåííÿ ïðî
â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ; á) øâèäêå ðåàãóâàííÿ íà ïîâ³äîìëåííÿ ïðî ïîðó-
øåííÿ, íåâ³äêëàäíå âæèòòÿ âñ³õ ïåðåäáà÷åíèõ çàêîíîäàâñòâîì çàõîä³â äëÿ ïðèïè-
íåííÿ ïðîòèïðàâíèõ ä³é òà çàáåçïå÷åííÿ íåâ³äâîðîòíîñò³ ïîêàðàííÿ ïðàâîïîðóø-
íèêà.

Ç ìåòîþ îïåðàòèâíîãî ðåàãóâàííÿ çà âêàçàíèìè ôàêòàìè ïðàâîîõîðîíöÿìè
çä³éñíþâàëèñü ñêîîðäèíîâàí³ ä³¿ ÷åðãîâèõ ñëóæá, íàðÿä³â ïàòðóëüíî¿ ïîë³ö³¿,
ãðóï ðåàãóâàííÿ ïàòðóëüíî¿ ïîë³ö³¿, ñë³ä÷î-îïåðàòèâíèõ ãðóï òà ³íøèõ íàðÿä³â,
ñïðÿìîâàí³ íà îðãàí³çàö³þ íåâ³äêëàäíîãî ïðèáóòòÿ äî çàÿâíèêà àáî íà âêàçàíå
ì³ñöå ïîä³¿ ç ìåòîþ ïðèïèíåííÿ ïîðóøåííÿ âèáîð÷îãî çàêîíîäàâñòâà, óñòàíîâëåííÿ
îñîáè òà çàòðèìàííÿ éìîâ³ðíîãî ïðàâîïîðóøíèêà, çáåðåæåííÿ ñë³ä³â çëî÷èíó, à
òàêîæ íàäàííÿ äîïîìîãè ïîòåðï³ëèì îñîáàì. Ó çâ’ÿçêó ç ïîñèëåíèì âàð³àíòîì
íåñåííÿ ñëóæáè ê³ëüê³ñòü ïîë³öåéñüêèõ íàðÿä³â áóëî çá³ëüøåíî. Êð³ì òîãî, ç
21 áåðåçíÿ 2019 ð. äëÿ çàáåçïå÷åííÿ ãðîìàäñüêîãî ïîðÿäêó, îõîðîíè âèáîð÷èõ
ä³ëüíèöü òà âèáîð÷î¿ äîêóìåíòàö³¿ ï³ä ÷àñ âèáîðîâ áóëè çàä³ÿí³ âñ³ ï³äðîçä³ëè
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Íàö³îíàëüíî¿ ïîë³ö³¿. Ïîë³öåéñüê³ ñï³ëüíî ç³ ñï³âðîá³òíèêàìè Äåðæàâíî¿ ñëóæáè
ç íàäçâè÷àéíèõ ñèòóàö³é çàáåçïå÷óâàëè îáñòåæåííÿ òåõí³÷íîãî ñòàíó ä³ëüíèöü íà
â³äïîâ³äí³ñòü íîðìàì ïðîòèïîæåæíî¿ áåçïåêè, ïåðåâ³ðêó íàä³éíîñò³ ñåéô³â, ó
ÿêèõ ìàëà çáåð³ãàòèñÿ äîêóìåíòàö³ÿ (áëàíêîâà ïðîäóêö³ÿ) äî âèáîð³â.

²ç çàçíà÷åíî¿ ê³ëüêîñò³ ïîâ³äîìëåíü Íàö³îíàëüíîþ ïîë³ö³ºþ ïðî çëî÷èíè ³
ïîä³¿ 433 â³äíåñåíî äî êðèì³íàëüíèõ ïðàâîïîðóøåíü, ç ÿêèõ ïîâ’ÿçàíèõ ³ç ïîðó-
øåííÿì âèáîð÷îãî çàêîíîäàâñòâà – 255. Ç íèõ çà âèäàìè: ñò. 160 ÊÊ Óêðà¿-
íè “Ï³äêóï âèáîðö³â” – 90, ñò. 158-1 “Íåçàêîííå âèêîðèñòàííÿ âèáîð÷îãî áþëåòå-
íÿ” – 64, ñò. 157 “Ïåðåøêîäæàííÿ çä³éñíåííþ âèáîð÷îãî ïðàâà” – 53, ñò. 158
“Íàäàííÿ íåïðàâäèâèõ â³äîìîñòåé äî îðãàíó âåäåííÿ Äåðæàâíîãî ðåºñòðó âèáîðö³â
àáî ôàëüñèô³êàö³ÿ âèáîð÷èõ äîêóìåíò³â, äîêóìåíò³â ðåôåðåíäóìó, ï³äñóìê³â
ãîëîñóâàííÿ àáî â³äîìîñòåé Äåðæàâíîãî ðåºñòðó âèáîðö³â” – 25, ñò. 159 “Ïîðóøåííÿ
òàºìíèö³ ãîëîñóâàííÿ” – 13, ñò. 159-1 “Ïîðóøåííÿ ïîðÿäêó ô³íàíñóâàííÿ ïîë³òè÷-
íî¿ ïàðò³¿, ïåðåäâèáîðíî¿ àã³òàö³¿, àã³òàö³¿ ç âñåóêðà¿íñüêîãî àáî ì³ñöåâîãî ðåôå-
ðåíäóìó” – 7, ñò. 158-2 “Íåçàêîííå çíèùåííÿ âèáîð÷î¿ äîêóìåíòàö³¿ àáî äîêóìåíò³â
ðåôåðåíäóìó” – 3.

Äî îïîñåðåäêîâàíî ïîâ’ÿçàíèõ ³ç ïðîâåäåííÿì âèáîð÷î¿ êàìïàí³¿ â³ä-
íåñåíî 178 êðèì³íàëüíèõ ïðîâàäæåíü, ñåðåä íèõ çà ñò. 296 ÊÊ Óêðà¿íè “Õóë³-
ãàíñòâî”, ñò. 185 “Êðàä³æêà”, ñò. 358 “Ï³äðîáëåííÿ äîêóìåíò³â, ïå÷àòîê, øòàìï³â
òà áëàíê³â, çáóò ÷è âèêîðèñòàííÿ ï³äðîáëåíèõ äîêóìåíò³â, ïå÷àòîê, øòàìï³â”,
ñò. 259 “Çàâ³äîìî íåïðàâäèâå ïîâ³äîìëåííÿ ïðî çàãðîçó áåçïåö³ ãðîìàäÿí, çíèùåííÿ
÷è ïîøêîäæåííÿ îá’ºêò³â âëàñíîñò³”, ñò. 192 “Çàïîä³ÿííÿ ìàéíîâî¿ øêîäè øëÿõîì
îáìàíó àáî çëîâæèâàííÿ äîâ³ðîþ”, ñò. 366 “Ñëóæáîâå ï³äðîáëåííÿ”, ñò. 357 “Âè-
êðàäåííÿ, ïðèâëàñíåííÿ, âèìàãàííÿ äîêóìåíò³â, øòàìï³â, ïå÷àòîê, çàâîëîä³ííÿ
íèìè øëÿõîì øàõðàéñòâà ÷è çëîâæèâàííÿ ñëóæáîâèì ñòàíîâèùåì àáî ¿õ ïîøêîä-
æåííÿ” òà  ñò. 345 “Ïîãðîçà àáî íàñèëüñòâî ùîäî ïðàö³âíèêà ïðàâîîõîðîííîãî
îðãàíó”.

Íàéá³ëüøó ê³ëüê³ñòü êðèì³íàëüíèõ ïðîâàäæåíü Íàö³îíàëüíîþ ïîë³ö³ºþ
â³äêðèòî â òàêèõ îáëàñòÿõ: Æèòîìèðñüê³é – 74, Äîíåöüêèé – 56, Äí³ïðîïåòðîâñü-
ê³é – 38, ×åðí³ã³âñüê³é – 35.

Ñòàíîì íà ïî÷àòîê òðàâíÿ 2019 ð. ó ïðîâàäæåíí³ ñë³ä÷èõ ïåðåáóâàº 132
êðèì³íàëüí³ ñïðàâè.

²ç çàãàëüíî¿ ê³ëüêîñò³ êðèì³íàëüíèõ ïðîâàäæåíü 50 îñîáàì ïîâ³äîìëåíî ïðî
ï³äîçðó çà 42 êðèì³íàëüíèìè ïðîâàäæåííÿìè.

Çà ðåçóëüòàòàìè ðîçãëÿäó â³äêðèòèõ êðèì³íàëüíèõ ïðîâàäæåíü, äî ñóäó âæå
íàïðàâëåíî 31 êðèì³íàëüíå ïðîâàäæåííÿ. Ïðîòè ïîïåðåäí³õ ðîê³â ðåçóëüòàòè
ðîáîòè ñë³ä÷èõ ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ º á³ëüø åôåêòèâíèìè. Òàê, ìî-
í³òîðèíã ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â òà ñóäîâèõ ³íñòèòóö³é Óêðà¿íè, ÿêèé
ó 2015 ð. ïðîâåëà Ãðîìàäÿíñüêà ìåðåæà ÎÏÎÐÀ ñï³ëüíî ç Ì³æíàðîäíîþ ôóíäàö³ºþ
âèáîð÷èõ ñèñòåì (IFES), çàñâ³ä÷óâàâ, ùî äî ñóäó ä³éøëî ëèøå 13 êðèì³íàëüíèõ
ïðîâàäæåíü ³ç 291 ðîçïî÷àòîãî ïðîâàäæåííÿ [8].

Çà ï³äñë³äí³ñòþ äî Ñëóæáè áåçïåêè Óêðà¿íè òà Äåðæàâíîãî áþðî ðîçñë³äóâàíü
ïåðåäàíî 12 êðèì³íàëüíèõ ïðîâàäæåíü:  ñò. 112 – 1, ñò. 157 – 1, ñò. 361 – 1, ñò. 258 –
3, ñò. 365 – 3, ñò. 367 – 1, ñò. 368 – 1, ñò. 129 – 1.
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Òàêîæ çàñëóãîâóº íà óâàãó, ùî çà ïåð³îä âèáîð÷î¿ êàìïàí³¿ ç 31.12.2018 äî
01.05.2019 ñêëàäåíî 915 ïðîòîêîë³â ïðî â÷èíåííÿ àäì³í³ñòðàòèâíèõ ïðàâîïîðóøåíü.
Íàéá³ëüøó ê³ëüê³ñòü ñêëàäåíî ó ïåð³îä ïåðåäâèáîðíî¿ àã³òàö³¿ ç 31.12.2018 äî
30.03.2019 – 690. Ó äåíü âèáîð³â 31.03.2019 – 33 àäì³í³ñòðàòèâí³ ïðîòîêîëè, à â
äåíü ïîâòîðíîãî ãîëîñóâàííÿ 21.04.2019 – 55. Ï³ñëÿ äíÿ ãîëîñóâàííÿ â ïåð³îä ç
01.04.2019 äî 21.04.2019 – 99 àäì³í³ñòðàòèâíèõ ïðîòîêîë³â, à ï³ñëÿ äíÿ ïîâòîðíîãî
ãîëîñóâàííÿ – 37. Íà ñüîãîäí³ 646 àäì³í³ñòðàòèâíèõ ïðîòîêîë³â íàïðàâëåíî äî
ñóäó, çà 268 ïðèéíÿòî ð³øåííÿ òà  íàêëàäåíî øòðàôè ó 159 âèïàäêàõ.

Âîäíî÷àñ çà 1 456 ôàêòàìè ïðîâîäèòüñÿ ïåðåâ³ðêà çã³äíî ³ç Çàêîíîì Óêðà¿íè
“Ïðî çâåðíåííÿ ãðîìàäÿí”, çà 8 285 ìàòåð³àëàìè ôàêòè ïðàâîïîðóøåííÿ íå çíàé-
øëè ï³äòâåðäæåííÿ.

Çàçíà÷åíå âèùå ñâ³ä÷èòü ïðî îïåðàòèâí³ñòü ðåàãóâàííÿ òà êîìïåòåíòí³ñòü
ïðàâîîõîðîíö³â ó âèÿâëåíí³, ô³êñàö³¿ ïîðóøåíü âèáîð÷îãî çàêîíîäàâñòâà. Çàãàëîì
ïðåçèäåíòñüê³ âèáîðè 2019 ð. ïðîâåäåí³ äåìîêðàòè÷íî ³ áåç ðåçîíàíñíèõ ïîä³é, à
ãðóáèõ ïîðóøåíü ³ ïðîâîêàö³é ï³ä ÷àñ âèáîð÷îãî ïðîöåñó íå äîïóùåíî âçàãàë³.

Îðãàíè àäì³í³ñòðóâàííÿ âèáîð÷îãî ïðîöåñó çä³éñíþâàëè ñâîþ ä³ÿëüí³ñòü
ïåðåâàæíî íåóïåðåäæåíî òà äîòðèìóâàëèñü âèìîã çàêîíîäàâñòâà. Âèïàäêè ïîðóøåíü
ó ¿õ ä³ÿëüíîñò³, õî÷à ³ ìàëè ì³ñöå, íå íàáóëè ñèñòåìíîãî õàðàêòåðó.

Çàô³êñîâàí³ ïîðóøåííÿ ñóòòºâî íå â³äð³çíÿëèñÿ â³ä ïðàêòèêè ìèíóëèõ Ïðå-
çèäåíòñüêèõ âèáîð³â. Òàê, ó 2014 ð. íàéá³ëüø ñèñòåìíèì áóëî íåäîòðèìàííÿ ïðà-
âèë ïåðåäâèáîðíî¿ àã³òàö³¿ òà ïåðåøêîäæàííÿ âèáîð÷îìó ïðîöåñó, à ó 2019 ð. –
íåçàêîííà àã³òàö³ÿ òà ï³äêóï âèáîðö³â, ùî º íàñë³äêîì çëîâæèâàíü ç áîêó
êàíäèäàò³â [9].

Ï³äòðèìàííÿ ïîñò³éíî¿ ãîòîâíîñò³ ñèë ³ çàñîá³â äî ðåàãóâàííÿ íà ïðàâîïîðó-
øåííÿ àáî ïîä³¿ íà åòàï³ ï³äãîòîâêè òà ïðîâåäåííÿ âèáîð³â, çàáåçïå÷åííÿ áåçïåêè
ãðîìàäÿí, ÷ëåí³â âèáîð÷î¿ êîì³ñ³¿, ïðåäñòàâíèê³â ÇÌ², ñïîñòåð³ãà÷³â çà âèáîð÷èì
ïðîöåñîì ó äåíü ïðîâåäåííÿ âèáîð³â çàëèøàºòüñÿ îäíèì ç îñíîâíèõ çàâäàíü
ïðàâîîõîðîííèõ îðãàí³â ïðàâîïîðÿäêó ³ áåçïåêè ñèñòåìè ÌÂÑ. Îõîðîíà âèáîð÷îãî
ïðîöåñó ï³ä ÷àñ ïðîâåäåííÿ ïàðëàìåíòñüêèõ âèáîð³â çîáîâ’ÿçóº ïðàâîîõîðîíö³â
äî ïîãëèáëåíîãî, ñèñòåìíîãî íàâ÷àííÿ ç ïèòàíü âèáîð÷îãî çàêîíîäàâñòâà, çàõèñòó
âèáîð÷èõ ïðàâ, ðåàãóâàííÿ íà ïîðóøåííÿ òîùî, îñê³ëüêè åôåêòèâíà ä³ÿëüí³ñòü
îðãàí³â ïðàâîïîðÿäêó º ãàðàíòîì çàáåçïå÷åííÿ çàêîííîñò³ öüîãî ïðîöåñó.

Âèáîð÷èé ïðîöåñ ï³ä ÷àñ âèáîð³â Ïðåçèäåíòà Óêðà¿íè ó 2019 ð. âèçíà÷àºòüñÿ
ïðîÿâîì âèñîêî¿ ãðîìàäÿíñüêî¿ ïðàâîâî¿ êóëüòóðè óêðà¿íö³â, à òàêîæ àêòèâíîþ
ïðàâîîõîðîííîþ ïîçèö³ºþ îðãàí³â ïðàâîïîðÿäêó â êîíòåêñò³ çàáåçïå÷åííÿ ð³âíîãî
ïðàâà äëÿ êîæíîãî ãðîìàäÿíèíà îáèðàòè ³ áóòè îáðàíèì.

Äîñâ³ä ðîáîòè, îòðèìàíèé ïðàâîîõîðîííèìè îðãàíàìè, çîêðåìà Íàö³îíàëüíîþ
ïîë³ö³ºþ, ï³ä ÷àñ âèáîð÷î¿ êàìïàí³¿, ïîòðåáóº ïîäàëüøîãî äîñë³äæåííÿ ³
çàñòîñóâàííÿ ùîäî ñòâîðåííÿ ñòàëî¿ ñèñòåìè çàõèñòó âèáîð÷èõ ïðàâ ãðîìàäÿí â³ä
ïðîòèïðàâíèõ ïîñÿãàíü, à òàêîæ óäîñêîíàëåííÿ ä³ÿëüíîñò³ ç ïîïåðåäæåííÿ çëî÷èí³â
³ ïðàâîïîðóøåíü, ÿê³ ïîñÿãàþòü íà ïîâ’ÿçàí³ ç âèáîðàìè ïðàâîâ³äíîñèíè.
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ENSURING THE FREEDOM OF EXPRESSION OF THE WILL OF
CITIZENS DURING THE PRESIDENTIAL ELECTIONS IN UKRAINE 2019:

THE LEGAL ASPECT

Elections are one of the highest characteristic manifestations of power and the
will of the people. Through the electoral process, a citizen can implement the right
to manage public affairs, form a system of power, etc. The recognition of the people
as a bearer of sovereignty and a source of power has become the basis for the formation
of Ukraine as a democratic State based on the rule of law, with the manifestation of
people’s power, and makes it essential to study the issues of ensuring the electoral
process as a form of functioning of direct democracy and a set of preventive measures
to prevent possible violations of the will of citizens. Accordingly, the article highlights
the regulatory framework for ensuring freedom of expression of the will of citizens
during the organization and conduct of the election campaign for the Presidential
elections in Ukraine in 2019. The procedure for ensuring the electoral process by the
central executive authorities, whose activities are directed and coordinated by the
Cabinet of Ministers of Ukraine through the Minister of Internal Affairs and the
National Guard of Ukraine, has been analyzed. The current state of prompt response,
proper accounting and investigation of actions related to the violation of the electoral
legislation and the conduct of the election campaign are disclosed.

Based on the results of consideration of these issues, conclusions were drawn
regarding the promptness of the response and the competence of law enforcement
agencies in identifying and recording violations of electoral legislation. The holding
of the 2019 presidential elections was generally recognized as democratic and without
high-profile events, without gross violations and provocations during the electoral
process. The election administration conducted its activities in a predominantly
impartial manner and adhered to legal requirements. Cases of irregularities in their
activities, even though they occurred, have not become systematic.

The electoral process during the presidential elections in 2019 was determined
by the expressed manifestation of a high civic legal culture of Ukrainians, as well as
an active law enforcement position of the policing in the context of ensuring equal
rights for every citizen to elect and be elected.
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The experience gained by the law enforcement bodies, in particular the National
Police, during the election campaign, requires further research and application with
regard to the creation of a sustainable system of protection of citizens’ electoral rights
from unlawful encroachments, as well as the improvement of the prevention of crimes
and offences that encroach on election-related legal relations.

Keywords: elections, voters, the electoral process, the implementation of electoral
rights and freedoms of participants of the electoral process, violation of electoral
legislation.
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ORCID ID 0000-0003-0132-7737

ÏÐÎ ÎÑÎÁËÈÂÎÑÒ² ÄÅÐÆÀÂÍÎ¯ ÏÎË²ÒÈÊÈ Ç
Â²ÄÍÎÂËÅÍÍß ÄÅÐÆÀÂÍÎÃÎ ÑÓÂÅÐÅÍ²ÒÅÒÓ ÓÊÐÀ¯ÍÈ

Â ÄÎÍÅÖÜÊ²É ÒÀ ËÓÃÀÍÑÜÊ²É ÎÁËÀÑÒßÕ

Ó ñòàòò³ äîñë³äæåíî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ç â³äíîâëåííÿ äåð-
æàâíîãî ñóâåðåí³òåòó Óêðà¿íè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ òà âèçíà÷åíî
íàïðÿìè ³ íåîáõ³äí³ ïðàêòè÷í³ çàõîäè ùîäî âèêîíàííÿ ïîëîæåíü â³ò÷èçíÿíîãî òà
ì³æíàðîäíîãî çàêîíîäàâñòâà. Âèçíà÷åíî îáîâ’ÿçêè äåðæàâè â ïåð³îä âðåãóëþâàííÿ
çáðîéíîãî êîíôë³êòó ï³äòðèìóâàòè ³ çàáåçïå÷óâàòè åêîíîì³÷í³, ô³íàíñîâ³, ïî-
ë³òè÷í³, ñîö³àëüí³, ³íôîðìàö³éí³, êóëüòóðí³ òà ³íø³ çâ’ÿçêè ç³ ñï³ââ³ò÷èçíèêàìè,
ÿê³ ïðîæèâàþòü íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿ Óêðà¿íè. Îêðåñëåíî çàêîíè,
ÿê³ çàêð³ïëþþòü çàõîäè ùîäî ãàðàíòóâàííÿ ïðàâ ³ ñâîáîä ëþäèíè, ô³íàíñîâèõ òà
ìàòåð³àëüíèõ áëàã ³ çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè â Äîíåöüê³é
òà Ëóãàíñüê³é îáëàñòÿõ.

Êëþ÷îâ³ ñëîâà: äåðæàâíà ïîë³òèêà, äåðæàâíèé ñóâåðåí³òåò, Äîíåöüêà, Ëó-
ãàíñüêà îáëàñò³, ì³æíàðîäíå, â³ò÷èçíÿíå çàêîíîäàâñòâî.

Óêðà¿íà º ñóâåðåííà ³ íåçàëåæíà, äåìîêðàòè÷íà, ñîö³àëüíà, ïðàâîâà äåðæàâà;
ñóâåðåí³òåò Óêðà¿íè ïîøèðþºòüñÿ íà âñþ ¿¿ òåðèòîð³þ, Óêðà¿íà º óí³òàðíîþ
äåðæàâîþ, òåðèòîð³ÿ Óêðà¿íè â ìåæàõ ³ñíóþ÷îãî êîðäîíó º ö³ë³ñíîþ ³ íåäî-
òîðêàííîþ [1]. Íåäîòîðêàíí³ñòü êîðäîí³â êîæíî¿ êðà¿íè ñâ³òó º íåïîõèòíèì ³
îáîâ’ÿçêîâèì ïðèíöèïîì äåðæàâíîñò³, ñóâåðåí³òåòó, îñíîâîþ ñòàëîãî, ñàìîñò³éíîãî,
íåçàëåæíîãî, ñòàá³ëüíîãî ðîçâèòêó ÿê ïîë³òèêè, òàê ³ åêîíîì³êè, ï³äòðèìêè ãðî-
ìàäÿí. ² íèí³ Óêðà¿íà ðîáèòü ìàêñèìóì  ìîæëèâîãî äëÿ â³äíîâëåííÿ äåðæàâíîãî
ñóâåðåí³òåòó â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ îñîáëèâîñòåé äåðæàâíî¿ ïîë³òèêè ç â³äíîâëåííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ òà âèçíà÷åííÿ
íàïðÿì³â ³ íåîáõ³äíèõ ïðàêòè÷íèõ çàõîä³â ùîäî âèêîíàííÿ ïîëîæåíü â³ò÷èçíÿíîãî
òà ì³æíàðîäíîãî çàêîíîäàâñòâà.

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÅ ÏÐÀÂÎ ² ÏÐÎÖÅÑ.
Ô²ÍÀÍÑÎÂÅ ÏÐÀÂÎ
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Äîñë³äæåííÿ äåðæàâíî¿ ïîë³òèêè ç â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó
Óêðà¿íè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ º ñêëàäíèì ³ áàãàòîåëåìåíòíèì
ïðîöåñîì. Âèçíà÷åííÿ íàïðÿì³â ³ íåîáõ³äíèõ ïðàêòè÷íèõ çàõîä³â ùîäî âèêîíàííÿ
ïîëîæåíü â³ò÷èçíÿíîãî òà ì³æíàðîäíîãî çàêîíîäàâñòâà òàêîæ ìàº ð³çíîâåêòîðíó
õàðàêòåðèñòèêó. Îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ç â³äíîâëåííÿ äåðæàâíîãî ñó-
âåðåí³òåòó Óêðà¿íè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ äîñë³äæóâàëè A. Àðæà-
êîâñüêèé [19], Ð. Meíoí, E. Ðóìåð [18], T. Ãðàíò [17], Þ. Â. Êîâáàñþê, Ê. Âà-
ùåíêî, Þ. Ñóðì³í [2], Â. Ñóðîãàöüêèé [25], Ñ. Òðîÿí, À. Êèðèäîí, [16], Î. Ëàçî-
ðåíêî [20], Â. Êîíàõ [21], Î. Êóðáàí [24], Î. Êîñîãîâ, À. Ñ³ðèê [23], Â. Òêà÷ [22].
Ñïîñòåð³ãàºòüñÿ çàö³êàâëåííÿ ö³ºþ òåìàòèêîþ ñïåö³àë³ñò³â, íàóêîâö³â  ç ô³ëîñîô³¿,
ïîë³òîëîã³¿, ñîö³îëîã³¿, åêîíîì³êè, ïðàâà.

Ï³ä äåðæàâíîþ ïîë³òèêîþ ñë³ä ðîçóì³òè ñóêóïí³ñòü ö³íí³ñíèõ ö³ëåé, äåð-
æàâíî-óïðàâë³íñüêèõ çàõîä³â, ð³øåíü ³ ä³é, ïîðÿäîê ðåàë³çàö³¿ äåðæàâíî-ïîë³òè÷íèõ
ð³øåíü (ïîñòàâëåíèõ äåðæàâíîþ âëàäîþ ö³ëåé) ³ ñèñòåìè äåðæàâíîãî óïðàâë³ííÿ
ðîçâèòêîì êðà¿íè. Óòî÷íèìî, ùî äåðæàâíà ïîë³òèêà êîíñòðóþºòüñÿ äëÿ ðåàë³çàö³¿
³ çîâñ³ì íå êîíñòàòóºòüñÿ ïîñòôàêòóì. ¯é ïðèòàìàííèé ïðàãìàòèçì, ðàö³îíàë³çì
³ ä³àãíîñòîâàí³ñòü. Ðàö³îíàëüí³ñòü ÿê áàçîâà ïðîöåñóàëüíà õàðàêòåðèñòèêà äåðæàâè,
äîì³íóþ÷èé ñïîñ³á çàáåçïå÷åííÿ ¿¿ æèòòºä³ÿëüíîñò³ òàêîæ óòâåðäæóºòüñÿ é øëÿõîì
ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè ³ ïîëÿãàº â ïðàêòèö³ óçãîäæåííÿ ö³ëåé ð³çíèõ
ãðóï ³íòåðåñ³â ÷åðåç çìàãàëüí³ñòü àðãóìåíò³â, ñïðîáè ïåðåêîíàííÿ îïîíåíò³â ó
ñïðàâåäëèâîñò³ ñâî¿õ ïîçèö³é òà îö³íîê. ² ãîëîâíèé, õî÷à é íå ºäèíèé êðèòåð³é ó
öüîìó ïðîöåñ³, – âàðò³ñòü ðåñóðñ³â, ùî âèä³ëÿòèìóòüñÿ äëÿ äîñÿãíåííÿ ïîñòàâëåíèõ
ö³ëåé. Òàêèì ÷èíîì, ðàö³îíàëüíà àðãóìåíòàö³ÿ – öå îñíîâíèé ïðîöåñ, ùî êîíöåï-
òóàë³çóº ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè. Âèçíà÷àëüíèì äëÿ äåðæàâíî¿ ïîë³òèêè
º ðåçóëüòàò ¿¿ ðåàë³çàö³¿, òîáòî ê³ëüê³ñíèé âèì³ð ¿¿ ö³ëåé.

Ó ïðîöåñ³ ôîðìóâàííÿ äåðæàâíî¿ ïîë³òèêè áóäü-ÿêà, íàâ³òü íàéñêëàäí³øà é
àáñòðàêòíà, ïðîáëåìà ìîæå áóòè çâåäåíà äî ïåâíîãî ïåðåë³êó ñêëàäîâèõ, ùî
ìàþòü ê³ëüê³ñíå âèðàæåííÿ. Â³äîìî, ùî ÿê³ñòü óïðàâë³íñüêî¿ ä³ÿëüíîñò³ äåðæàâè
çàëåæèòü â³ä ê³ëüê³ñíîãî âèì³ðó ïîêàçíèê³â ä³ÿëüíîñò³ ¿¿ îðãàí³â âëàäè, íàñàìïåðåä,
ó ÷àñòèí³ âèðàæåííÿ ö³ëåé. Ê³ëüê³ñí³ êðèòåð³¿ äîö³ëüíî çàñòîñîâóâàòè ùå é äëÿ
ç³ñòàâëåííÿ ð³çíèõ ãðóïîâèõ ³íòåðåñ³â, ñï³ââ³äíåñåííÿ ô³íàíñîâèõ âèòðàò íà ò³ ÷è
³íø³ ö³ë³ [2].

Ïðîöåñ ïðèéíÿòòÿ äåðæàâíèõ ð³øåíü ïåðåäáà÷àº:
– ïîñò³éíó îð³ºíòàö³þ âñ³õ ñòðóêòóð ³ îðãàí³â âëàäè íà ïðåäìåòíî ñôîðìó-

ëüîâàí³ òà ê³ëüê³ñíî âèçíà÷åí³ ö³ë³ (ï³äö³ë³);
– ïîïåðåäí³é ðîçðàõóíîê ðåñóðñ³â, íåîáõ³äíèõ äëÿ ¿õ ðîçðîáêè òà ðåàë³çàö³¿;
– íàÿâí³ñòü ñïåö³àëüíî ï³äãîòîâëåíèõ êàäð³â;
– ñèñòåìàòè÷íå çàëó÷åííÿ íåçàëåæíî¿ çîâí³øíüî¿ åêñïåðòèçè;
– óñòàíîâëåííÿ â³äïîâ³äíèõ êîìïåòåíö³é ³ ïîâíîâàæåíü êàäðîâèõ ñòðóêòóð

âëàäè, çàëó÷åíèõ äî ôîðìóâàííÿ òà ðåàë³çàö³¿ êîíêðåòíèõ çàâäàíü ³ç óñòàíîâëåíèìè
ïîêàçíèêàìè ¿õ ïåðñîíàëüíî¿ â³äïîâ³äàëüíîñò³;

– ï³äâèùåííÿ ð³âíÿ òðàíñïàðåíòíîñò³, ïóáë³÷íîñò³ ïðîöåñó ôîðìóâàííÿ
äåðæàâíî¿ ïîë³òèêè, âèêîðèñòàííÿ ïîë³òèêî-óïðàâë³íñüêîãî ïîòåíö³àëó ãðîìàäÿíñü-
êîãî äèñêóðñó;

– íàÿâí³ñòü â³äïîâ³äíèõ îðãàí³çàö³éíèõ ìåõàí³çì³â äëÿ çíèæåííÿ âèòðàò ÷àñó
óçãîäæóâàëüíîãî ïðîöåñó òà çàáåçïå÷åííÿ ïð³îðèòåòó ðàö³îíàëüíî âèâ³ðåíèõ ö³ëåé;
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– ÿê³ñíå çíèæåííÿ îð³ºíòàö³¿ äåðæàâíèõ ñëóæáîâö³â íà óïðàâë³íñüê³
ïðàêòèêè, ùî ì³ñòÿòü ìíîæèíí³ äåâ³àö³¿, â³äõèëåííÿ â³ä íîðì ñëóæáîâî¿ ä³ÿëüíîñò³;

© Berlach Nataliia, 2019

– íàÿâí³ñòü â³äïîâ³äíèõ ô³íàíñîâèõ ìîæëèâîñòåé ó äåðæàâè äëÿ ï³äòðèìêè
íîðìàòèâíèõ ôîðì ïîë³òèêî-óïðàâë³íñüêî¿ ä³ÿëüíîñò³ [2].

Çã³äíî ç íàâåäåíèìè âèùå äàíèìè Äåðæñòàòó [3], ÷èñåëüí³ñòü íàñåëåííÿ íà
òåðèòîð³ÿõ Äîíáàñó, ùî íèí³ º îêóïîâàíèìè, óïðîäîâæ 2014 ð. ñêîðîòèëàñÿ íà 45
òèñ. îñ³á, 2015 ð. – íà 21 òèñ. îñ³á, 2016 ð. – ëèøå íà 5 òèñ. îñ³á. Òàêà äèíàì³êà
ïîÿñíþºòüñÿ ïîåòàïíèì çìåíøåííÿì ïîòîêó ³íôîðìàö³¿, ùî íàäõîäèòü äî
Äåðæñòàòó. Ó ïåð³îä ì³æ ïåðåïèñàìè íàñåëåííÿ (à îñòàíí³é áóëî ïðîâåäåíî ùå â
2001 ð.) çì³íè â ÷èñåëüíîñò³ íàñåëåííÿ êîæíîãî íàñåëåíîãî ïóíêòó îáðàõîâóþòüñÿ
çà äàíèìè äåðæàâíèõ îðãàí³â, ùî çä³éñíþþòü ðåºñòðàö³þ îñ³á çà ì³ñöåì
ïðîæèâàííÿ. Ùîì³ñÿöÿ ðîçðàõóíêîâà ÷èñåëüí³ñòü êîðèãóºòüñÿ øëÿõîì äîäàâàííÿ
ê³ëüêîñò³ íàðîäæåíèõ ³ òèõ, õòî çàðåºñòðóâàâñÿ, òà â³äí³ìàííÿ ê³ëüêîñò³ ïîìåðëèõ
³ òèõ, õòî çíÿâñÿ ç ðåºñòðàö³¿ [3]. Ç ìåòîþ çá³ëüøåííÿ ê³ëüêîñò³ íàñåëåííÿ, ïî-
êðàùåííÿ ÿêîñò³ æèòòÿ ãðîìàäÿí, ÿê³ ïðîæèâàþòü íà òèì÷àñîâî îêóïîâàíèõ
òåðèòîð³ÿõ ó Äîíåöüê³é ³ Ëóãàíñüê³é îáëàñòÿõ, áóëî ïðèéíÿòî íèçêó çàêîíîäàâ÷èõ
àêò³â. Îäíèì ³ç òàêèõ êëþ÷îâèõ àêò³â çàêîíîäàâñòâà º ïðèéíÿòèé 18 ñ³÷íÿ
2018 ðîêó Çàêîí Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é
³ Ëóãàíñüê³é îáëàñòÿõ”, ñïðÿìîâàíèé íà ïðàâîâå âðåãóëþâàííÿ çàáåçïå÷åííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íàä òèì÷àñîâî îêóïîâàíèìè òåðèòîð³ÿìè. Îäíàê,
íà íàøó äóìêó, íàðàç³ á³ëüø àêòóàëüíîþ º ïîë³òèêà íàñàìïåðåä â³äíîâëåííÿ
ñóâåðåí³òåòó, à íå éîãî çàáåçïå÷åííÿ [4].

Êð³ì òîãî, çãàäàíèé âèùå Çàêîí â³äîìèé òàêîæ, ÿê “Çàêîí ïðî ðå³íòåãðàö³þ
Äîíáàñó”, íå ì³ñòèòü îñíîâíîãî: êîíêðåòíèõ øëÿõ³â ðå³íòåãðàö³¿ òåðèòîð³é Äî-
íåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé äî ñêëàäó Óêðà¿íè. Ïîçèòèâíèì ó öüîìó Çàêîí³
º òå, ùî, ïðèéìàþ÷è éîãî, äî óâàãè áðàëè ÷èñëåíí³ ì³æíàðîäí³ äîãîâîðè òà
çâåðíåííÿ Âåðõîâíî¿ Ðàäè Óêðà¿íè äî ì³æíàðîäíèõ îðãàí³çàö³é ñòîñîâíî âòðàòè
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Óêðà¿íîþ ñóâåðåííèõ òåðèòîð³é. Òàêîæ öåé Çàêîí âñòàíîâèâ ïåðåë³ê çàõîä³â äëÿ
çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè òà îáîðîíè, ñòðàòåã³÷íîãî êåð³âíèöòâà Çáðîé-
íèìè Ñèëàìè Óêðà¿íè òà êîìïëåêñíîãî ðîçâèòêó áåçïåêîâî¿, åêîíîì³÷íî¿, ³íôîð-
ìàö³éíî-òåëåêîìóí³êàö³éíî¿, ñîö³àëüíî¿ òà ãóìàí³òàðíî¿ ³íôðàñòðóêòóðè íà òåðè-
òîð³ÿõ, ïðèëåãëèõ äî òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é â Äîíåöüê³é òà Ëóãàíñüê³é
îáëàñòÿõ.

Çîêðåìà, ó ñòàòò³ 4 Çàêîíó Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè
ùîäî çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó â Äîíåöüê³é ³ Ëóãàíñüê³é îáëàñòÿõ”
âêàçóºòüñÿ îäíà ç ãîëîâíèõ ö³ëåé äåðæàâíî¿ ïîë³òèêè ó ö³é ñôåð³. Öå çâ³ëüíåííÿ
òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ òà â³äíîâëåííÿ
íà öèõ òåðèòîð³ÿõ êîíñòèòóö³éíîãî ëàäó, ùî ïðÿìî âêàçóº íàì íà ïðÿìèé íàì³ð
äåðæàâè ùîäî ¿õ ïîâåðíåííÿ [4]. Ó ñòàòò³ 5 öüîãî Çàêîíó íàâåäåíèé ïåðåë³ê
ïðàâîâèõ, åêîíîì³÷íèõ, äèïëîìàòè÷íèõ òà ³íøèõ ìåõàí³çì³â, ÿê³ ñëóãóþòü
³íñòðóìåíòàìè äåðæàâè ùîäî âïðîâàäæåííÿ ïîë³òèêè ïîâåðíåííÿ îêóïîâàíèõ
òåðèòîð³é. Ó ñòàòò³ 6 âêàçàí³ íàïðÿìè ä³é äåðæàâè ñòîñîâíî çàõèñòó ïðàâ ³ ñâîáîä
íàñåëåííÿ îêóïîâàíî¿ òåðèòîð³¿, ÿê³ äîïîìàãàþòü â³äíîâëåííþ ºäíîñò³ Óêðà¿íè.
Òàêîæ ïîçèòèâíèì ó Çàêîí³ º òå, ùî íèì äîäàòêîâî ï³äòâåðäæåíî íåïîðóøíå
ïðàâî îñîáè íà âëàñí³ñòü ï³ä ÷àñ âîºííèõ ä³é. Òàê, çã³äíî ç³ ñò. 2 öüîãî íîðìàòèâíî-
ïðàâîâîãî àêòà, çà ô³çè÷íèìè òà þðèäè÷íèìè îñîáàìè, à òàêîæ çà ñóá’ºêòàìè
ïóáë³÷íîãî ïðàâà çáåð³ãàºòüñÿ ïðàâî âëàñíîñò³, ³íø³ ðå÷îâ³ ïðàâà íà ìàéíî, ó
òîìó ÷èñë³ íà íåðóõîìå ìàéíî, âêëþ÷àþ÷è çåìåëüí³ ä³ëÿíêè, ùî çíàõîäèòüñÿ íà
òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ, ÿêùî òàêå
ìàéíî íàáóòå â³äïîâ³äíî äî çàêîí³â Óêðà¿íè.

Ðàçîì ç òèì, äî íåäîë³ê³â çàçíà÷åíîãî Çàêîíó Óêðà¿íè âàðòî â³äíåñòè éîãî
ñóìí³âíó ïðàêòè÷í³ñòü òà â³äñóòí³ñòü êîíêðåòèçàö³¿ á³ëüøîñò³ çàõîä³â, ñïðÿìîâàíèõ
íà çàõèñò öèâ³ëüíîãî íàñåëåííÿ òà ñóâåðåí³òåòó Óêðà¿íè. Íàïðèêëàä, ó ñò. 7 â³ä-
çíà÷àºòüñÿ, ùî äëÿ çàáåçïå÷åííÿ íàö³îíàëüíî¿ áåçïåêè, çîêðåìà äåðæàâíî¿, åêî-
íîì³÷íî¿, ³íôîðìàö³éíî¿, ãóìàí³òàðíî¿ òà åêîëîã³÷íî¿, â³äñ³÷³ ³ ñòðèìóâàííÿ çáðîéíî¿
àãðåñ³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ îðãàíè ñåêòîðó
áåçïåêè ³ îáîðîíè, ³íø³ äåðæàâí³ îðãàíè Óêðà¿íè, ¿õ ïîñàäîâ³ îñîáè çä³éñíþþòü
çàõîäè äëÿ â³äíîâëåííÿ òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, à òàêîæ çàáåçïå÷óþòü
êîìïëåêñíèé ðîçâèòîê áåçïåêîâî¿, åêîíîì³÷íî¿, ³íôîðìàö³éíî-òåëåêîìóí³êàö³éíî¿,
ñîö³àëüíî¿ òà ãóìàí³òàðíî¿ ³íôðàñòðóêòóðè íà òåðèòîð³ÿõ, ïðèëåãëèõ äî òèì÷àñîâî
îêóïîâàíèõ òåðèòîð³é â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ, ðåàë³çóþòü, â³äïîâ³äíî
äî äîêóìåíò³â ñòðàòåã³÷íîãî îáîðîííîãî ïëàíóâàííÿ, çàõîäè ç³ çì³öíåííÿ îáîðîííèõ
³ áåçïåêîâèõ ñïðîìîæíîñòåé Óêðà¿íè.

Íà íàøó äóìêó, âàðòî áóëî á âñòàíîâèòè ïåðåë³ê çàõîä³â, ÿê³ ìàþòü âò³ëþâàòè
äåðæàâí³ îðãàíè ó ñâî¿é ïîë³òèö³ ñòîñîâíî öüîãî ïèòàííÿ. Òàêèìè ìîæóòü áóòè:

1) ï³äòðèìêà îáîðîòíîñò³ íà îêóïîâàíèõ òåðèòîð³ÿõ ºäèíî¿ íàö³îíàëüíî¿ âà-
ëþòè Óêðà¿íè – ãðèâí³;

2) óíåìîæëèâëåííÿ êîðóïö³¿ ñåðåä â³éñüêîâèõ;
3) çàáåçïå÷åííÿ êîíòðîëþ çà çàëó÷åíèìè ô³íàíñîâèìè ðåñóðñàìè â îáîðîííó

ïîë³òèêó.
Íàñòóïíîþ ïðîáëåìîþ, ÿêó ñë³ä âèð³øèòè äëÿ øâèäøîãî ïîâåðíåííÿ

íåï³äêîíòðîëüíèõ òåðèòîð³é, º ôàêòè÷íî çàïðîâàäæåíèé íàï³ââîºííèé ñòàí, ùî
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ïåðåäáà÷àº ìîæëèâ³ñòü ñóòòºâîãî îáìåæåííÿ êîíñòèòóö³éíèõ ïðàâ ëþäèíè. Ïðè
÷îìó öå â³äáóâàºòüñÿ áåç ôîðìàëüíîãî ïðîãîëîøåííÿ âîºííîãî ñòàíó ó ïîðÿäêó,
ïåðåäáà÷åíîìó Êîíñòèòóö³ºþ Óêðà¿íè. À âîºííèé ÷è íàäçâè÷àéíèé ñòàí º, ÿê
â³äîìî, âèêëþ÷íèìè çàãàëüíèìè ï³äñòàâàìè îáìåæåííÿ ïðàâ ëþäèíè â Óêðà¿í³.
Êð³ì òîãî, Êîíñòèòóö³ÿ çàáîðîíÿº âèêîðèñòîâóâàòè Çáðîéí³ Ñèëè äëÿ îáìåæåííÿ
ïðàâ ³ ñâîáîä ãðîìàäÿí. Çàêîí ì³ñòèòü îêð³ì öüîãî ïåâíó êîë³ç³þ ç ³íøèìè
àêòàìè. Çîêðåìà, ùå ó 2014 ð. íà âèêîíàííÿ Ì³íñüêèõ óãîä áóëî ïðèéíÿòî Çàêîí
â³ä 16.09.2014 ¹ 1680-VII “Ïðî îñîáëèâèé ïîðÿäîê ì³ñöåâîãî ñàìîâðÿäóâàííÿ â
îêðåìèõ ðàéîíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé” [5], çà ÿêèì ö³ òåðèòîð³¿ íå
âèçíàþòüñÿ îêóïîâàíèìè ÐÔ. Ùîïðàâäà, “îñîáëèâèé ïîðÿäîê” ðåàëüíî íàñòàíå
ëèøå ï³ñëÿ ïðèïèíåííÿ âîãíþ é ïðîâåäåííÿ ì³ñöåâèõ âèáîð³â çà óêðà¿íñüêèìè
çàêîíàìè, ÿê öå áóëî âñòàíîâëåíî ó Çàêîí³ â³ä 06.10.2017 ¹ 2167-VIII “Ïðî ñòâî-
ðåííÿ íåîáõ³äíèõ óìîâ äëÿ ìèðíîãî âðåãóëþâàííÿ ñèòóàö³¿ â îêðåìèõ ðàéîíàõ
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé” [6].

Îòæå, íàâåäåíà êîë³ç³ÿ ñïðè÷èíÿº íåâèçíà÷åíèé ïðàâîâèé ñòàòóñ íåï³äêîí-
òðîëüíèõ òåðèòîð³é ó ïðîöåñ³ äååñêàëàö³¿ êîíôë³êòó òà ïðîâåäåííÿ ì³ñöåâèõ âè-
áîð³â. Çàêîí Óêðà¿íè “Ïðî îñîáëèâèé ïîðÿäîê ì³ñöåâîãî ñàìîâðÿäóâàííÿ â îêðåìèõ
ðàéîíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé”, çãàäàíèé âèùå, ì³ñòèòü òàê³ ïîçèòèâí³
íîðìè [5]:

• Êàáì³í çîáîâ’ÿçóºòüñÿ çä³éñíþâàòè ñîö³àëüíî-åêîíîì³÷íèé ðîçâèòîê Äîíáà-
ñó íà ï³äñòàâ³ óãîä ç îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ; çàïðîâàäæóºòüñÿ ñïåö³àëü-
íèé åêîíîì³÷íèé ðåæèì äëÿ â³äíîâëåííÿ ïðîìèñëîâîñò³ ðåã³îíó, çàëó÷åííÿ êðåäè-
ò³â òà ³íâåñòèö³é äëÿ éîãî ðîçâèòêó;

• ó äåðæáþäæåò³ ìàº áóòè çàõèùåíà ñòàòòÿ âèäàòê³â íà ñîö³àëüíî-åêîíîì³÷íó
ï³äòðèìêó ðåã³îíó.

Ùîäî íåäîë³ê³â:
• íåêîíñòèòóö³éíîþ º íîðìà ïðî ïðàâî òåðèòîð³àëüíèõ ãðîìàä Äîíáàñó

óêëàäàòè ì³æíàðîäí³ óãîäè “ïðî òðàíñêîðäîííå ñï³âðîá³òíèöòâî”, àäæå â Óêðà¿í³
æîäíà îáëàñòü ÷è ðàéîí íå íàä³ëåí³ ì³æíàðîäíîþ ïðàâîñóá’ºêòí³ñòþ, ÿê ³ ó áóäü-
ÿê³é ³íø³é óí³òàðí³é äåðæàâ³;

• ñòâîðåííÿ “íàðîäíî¿ ì³ë³ö³¿”, âëàñíèõ ñóä³â òà ïðîêóðàòóðè ôàêòè÷íî îç-
íà÷àòèìå â³äñóòí³ñòü ðåàëüíîãî ñóâåðåí³òåòó Óêðà¿íè íàä Äîíáàñîì. Ïðè öüîìó
â³äíîâëåííÿ ³íôðàñòðóêòóðè ðåã³îíó â³äáóâàòèìåòüñÿ êîøòîì óñ³º¿ Óêðà¿íè.

Çàêîí Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é
òà Ëóãàíñüê³é îáëàñòÿõ”, ïåðåäóñ³ì, ìàº íà ìåò³ â³äíîâëåííÿ òåðèòîð³àëüíî¿ ö³ë³ñ-
íîñò³ Óêðà¿íè [2]. Äî îñíîâíèõ ïîçèòèâíèõ ñòîð³í ìîæíà â³äíåñòè òàêîæ âèçíà÷åííÿ
ïðèíöèï³â çàõèñòó ïðàâ ëþäèíè, ÿê³ ïîñòðàæäàëè ï³ä ÷àñ âåäåííÿ áîéîâèõ ä³é,
âèçíà÷åííÿ çàõîä³â áåçïåêè, ÿê³ çàñòîñîâóâàòèìóòüñÿ ï³ä ÷àñ îáîðîíè, à òàêîæ
çàáåçïå÷åííÿ íåçàëåæíîñò³, ºäíîñò³ òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè, ùî ïåðåä-
áà÷åíî ó ñò. 4. Áåçóìîâíî, ïîëîæåííÿ ñò. 6 º íàéâàæëèâ³øèìè, îñê³ëüêè âîíè
ñòîñóþòüñÿ áåçïîñåðåäíüî çàõèñòó ïðàâ ³ ñâîáîä öèâ³ëüíîãî íàñåëåííÿ íà òèì÷àñîâî
îêóïîâàíèõ òåðèòîð³ÿõ. Ùå îäíèì ïëþñîì öüîãî Çàêîíó º òå, ùî Óêðà¿íà íå â³ä-
õîäèòü â³ä êóðñó ïîë³òèêî-äèïëîìàòè÷íîãî âðåãóëþâàííÿ êîíôë³êòó. Ó ñòàòò³ 7
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ïåðåäáà÷åíî, ùî áóäóòü çä³éñíþâàòèñÿ çàõîäè é ùîäî åêîíîì³÷íîãî êîìïëåêñíîãî
ðîçâèòêó ³íôðàñòðóêòóðè ó öèõ îáëàñòÿõ.

Íåäîë³êîì öüîãî Çàêîíó º íàÿâí³ñòü ñóïåðå÷íîñò³ ì³æ ñò.ñò. 8, 9, 11 Çàêîíó
òà Êîíñòèòóö³¿ Óêðà¿íè, à ñàìå ï. 19 ÷. 1 ñò. 106, îñê³ëüêè Âåðõîâíà Ðàäà â
íåêîíñòèòóö³éíèé ñïîñ³á äàº çãîäó Ïðåçèäåíòó íà âèêîðèñòàííÿ Çáðîéíèõ Ñèë
Óêðà¿íè. À òàêîæ âñòàíîâëåí³ îáìåæåííÿ â’¿çäó òà âè¿çäó ç òèì÷àñîâî îêóïîâàíèõ
îáëàñòåé (ñò. 12 Çàêîíó), ùî ïîðóøóº Êîíâåíö³þ ïðî çàõèñò ïðàâ ëþäèíè ³
îñíîâíèõ ñâîáîä, à ñàìå 4 Ïðîòîêîëó [7] äî íå¿ òà ñò. 33 Êîíñòèòóö³¿ Óêðà¿íè.

Ùîäî ô³íàíñîâîãî çàáåçïå÷åííÿ íà òåðèòîð³ÿõ ËÍÐ òà ÄÍÐ, º Çàêîí Óê-
ðà¿íè “Ïðî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí òà ïðàâîâèé ðåæèì íà òèì÷àñîâî
îêóïîâàí³é òåðèòîð³¿ Óêðà¿íè”, äå ó ÷. 2 ñò. 5 ïåðåäáà÷åíî, ùî Óêðà¿íà çîáîâ’ÿçóºòüñÿ
ï³äòðèìóâàòè ³ çàáåçïå÷óâàòè åêîíîì³÷í³, ô³íàíñîâ³, ïîë³òè÷í³, ñîö³àëüí³,
³íôîðìàö³éí³, êóëüòóðí³ òà ³íø³ çâ’ÿçêè ç ãðîìàäÿíàìè Óêðà¿íè, ÿê³ ïðîæèâàþòü
íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿ [8]. Ó Çàêîí³ Óêðà¿íè “Ïðî òèì÷àñîâ³ çàõîäè
íà ïåð³îä ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿” [9] âñòàíîâëþºòüñÿ ìîðàòîð³é
íà âèêîíàííÿ äîãîâ³ðíèõ çîáîâ’ÿçàíü òà íà íàðàõóâàííÿ ïåí³ òà øòðàô³â íà îñ-
íîâíó ñóìó çàáîðãîâàíîñò³ çà êðåäèòíèìè òà ³íøèìè äîãîâ³ðíèìè çîáîâ’ÿçàííÿìè.
Çàêîíîì Óêðà¿íè “Ïðî ñòâîðåííÿ â³ëüíî¿ åêîíîì³÷íî¿ çîíè “Êðèì” òà ïðî îñîá-
ëèâîñò³ çä³éñíåííÿ åêîíîì³÷íî¿ ä³ÿëüíîñò³ íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿
Óêðà¿íè” [10]  âðåãóëüîâàíî åêîíîì³÷íó ä³ÿëüí³ñòü íà öèõ òåðèòîð³ÿõ, òîìó áóëî
á äîðå÷íî ïðèéíÿòè ïîä³áí³ çàêîíè é íà òåðèòîð³ÿõ ËÍÄ òà ÄÍÐ. Äåÿê³ ìåõàí³çìè
ðå³íòåãðàö³¿ îêóïîâàíèõ òåðèòîð³é çàêð³ïëåí³ ó Çàêîí³ Óêðà¿íè  “Ïðî îñîáëèâèé
ïîðÿäîê ì³ñöåâîãî ñàìîâðÿäóâàííÿ â îêðåìèõ ðàéîíàõ Äîíåöüêî¿ òà Ëóãàíñüêî¿
îáëàñòåé” [5], ïðèéíÿòîìó 16 âåðåñíÿ 2014 ðîêó, ÿêèì ôàêòè÷íî âèçíà÷àºòüñÿ
ïðàâîâèé ñòàòóñ îêðåìèõ ðàéîí³â Äîíåöüêî¿ ³ Ëóãàíñüêî¿ îáëàñòåé (ÎÐÄËÎ).
Öåé íîðìàòèâíî-ïðàâîâèé àêò íàñïðàâä³ º çàêîíîì ïðî äåðæàâíó ïîë³òèêó ùîäî
îêóïîâàíèõ òåðèòîð³é, ùî ðåãóëþº â³äíîñèíè ç îêóïîâàíèìè òåðèòîð³ÿìè òà çà-
õîäè áåçïåêè â ðåã³îíàõ, ïðèëåãëèõ äî îêóïîâàíèõ òåðèòîð³é. Ñóïåðå÷ëèâèìè º
òàê³ éîãî ïîëîæåííÿ: “Óêðà¿íà íå íåñå â³äïîâ³äàëüí³ñòü çà íåçàêîíí³ ä³¿ Ðîñ³éñüêî¿
Ôåäåðàö³¿ ÷è ¿¿ îêóïàö³éíî¿ àäì³í³ñòðàö³¿ íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ â
Äîíåöüê³é, Ëóãàíñüê³é îáëàñòÿõ àáî çà ïðèéíÿò³ íèìè íåçàêîíí³ ð³øåííÿ” (÷. 6
ñò. 6), à “Ðîñ³éñüêà Ôåäåðàö³ÿ çîáîâ’ÿçàíà çàáåçïå÷èòè çàõèñò ïðàâ öèâ³ëüíîãî
íàñåëåííÿ ³ ñòâîðèòè íåîáõ³äí³ óìîâè äëÿ éîãî æèòòºä³ÿëüíîñò³” (÷. 2 ñò. 7). Òà-
êèì ÷èíîì, çàêîíîäàâåöü ïåðåêëàäàº â³äïîâ³äàëüí³ñòü ùîäî ãàðàíòóâàííÿ ïðàâ ³
ñâîáîä âëàñíèõ ãðîìàäÿí íà ³íîçåìíó äåðæàâó, ùî, çâ³ñíî æ, º íåäîïóñòèìèì.

Íåçâàæàþ÷è íà òå, ùî îäí³ºþ ç îñíîâíèõ ö³ëåé Çàêîíó º “çàõèñò ïðàâ ³ ñâî-
áîä öèâ³ëüíîãî íàñåëåííÿ, ÿêå ïîñòðàæäàëî âíàñë³äîê ðîñ³éñüêî¿ àãðåñ³¿”, ö³ ïèòàííÿ
ó íüîìó òàêîæ âðåãóëüîâàí³ äîñèòü çàãàëüíî. Ïî ñóò³, â íîðìàòèâíî-ïðàâîâîìó
àêò³ îêðåñëåí³ ëèøå îñíîâí³ íàïðÿìè çàõèñòó ïðàâ ³ ñâîáîä öèâ³ëüíîãî íàñåëåííÿ
íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ. Êð³ì
òîãî, ó äîêóìåíò³ â³äñóòíÿ ñîö³àëüíà ÷àñòèíà, ÿêà çìîãëà á ïîëåãøèòè æèòòÿ
ëþäåé, ùî ïåðåáóâàþòü íà îêóïîâàí³é òåðèòîð³¿, â³äñóòíÿ ÷³òê³ñòü ó íîðìàòèâíî-
ïðàâîâîìó çàáåçïå÷åíí³ çàõèñòó ¿õ ïðàâ ³ ñâîáîä, íå âðåãóëüîâàíèé ïîðÿäîê
ô³íàíñóâàííÿ/çä³éñíåííÿ ñîö³àëüíèõ âèïëàò.
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Ñïðîáà çàêîíîäàâ÷îãî ðåãóëþâàííÿ âò³ëèëàñÿ ó Çàêîí³ Óêðà¿íè “Ïðî çàáåç-
ïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí òà ïðàâîâèé ðåæèì íà òèì÷àñîâî îêóïîâàí³é
òåðèòîð³¿ Óêðà¿íè” [8], òà á³ëüø³ñòü íîðì öüîãî Çàêîíó áóëà ïðîäóáëüîâàíà ³ â
çãàäàíèõ âèùå çàêîíàõ. Ïðîòå, ÿê ïîêàçóº ïðàêòèêà, íàðàç³ â³äñóòí³é ðåàëüíèé
ìåõàí³çì çàõèñòó ïðàâ ëþäåé íà îêóïîâàíèõ òåðèòîð³ÿõ. Äåÿê³ ãàðàíò³¿ äëÿ â³éñüêî-
âîñëóæáîâö³â çàêð³ïëåí³, íàïðèêëàä, ó Çàêîí³ Óêðà¿íè “Ïðî ñîö³àëüíèé ³ ïðàâîâèé
çàõèñò â³éñüêîâîñëóæáîâö³â òà ÷ëåí³â ¿õ ñ³ìåé” [11], â³äïîâ³äíî äî ÿêîãî íà ÷àñ
ïåðåáóâàííÿ ëþäèíè â çîí³ áîéîâèõ ä³é àáî íà ÷àñ ìîá³ë³çàö³¿ ñêàñîâóºòüñÿ ïëàòà
â³äñîòê³â ïî ïîçèêàì, ïðîöåíòè çà êîðèñòóâàííÿ êðåäèòîì, ÿê³ áóëè âçÿò³ íèìè
ÿê ô³çè÷íèìè îñîáàìè, íå íàðàõîâóþòüñÿ ï³ëüãè, ïåí³ òà øòðàôí³ ñàíêö³¿ çà íå-
âèêîíàííÿ çîáîâ’ÿçàíü ïåðåä ï³äïðèºìñòâàìè, óñòàíîâàìè ³ îðãàí³çàö³ÿìè óñ³õ
ôîðì âëàñíîñò³, ó òîìó ÷èñë³ áàíêàìè, òà ô³çè÷íèìè îñîáàìè. ßê áà÷èìî, àíàë³çî-
âàíèé Çàêîí íå º êîíêðåòèçîâàíèì òà ïîòðåáóâàòèìå ïðèéíÿòòÿ ùå áàãàòüîõ ï³ä-
çàêîííèõ àêò³â.

Âðàõîâóþ÷è çàçíà÷åíå, çíà÷íà ÷àñòèíà ïîëîæåíü çàêîíîäàâñòâà ìàº çäåá³ëü-
øîãî äåêëàðàòèâíèé õàðàêòåð. Ó çâ’ÿçêó ç ÷èì º íàãàëüíà íåîáõ³äí³ñòü â óõâàëåíí³
íèçêè çàêîíîäàâ÷èõ àêò³â, ÿê³ á äåòàëüíî ðåãóëþâàëè ïîåòàïíèé ïðîöåñ ðå³íòåãðàö³¿
Äîíáàñó, à òàêîæ ôîðìóâàëè íîâó á³ëüø åôåêòèâíó ñòðàòåã³þ âðåãóëþâàííÿ
çáðîéíîãî êîíôë³êòó, ùî ñïðèÿëî á ãîëîâí³é ìåò³ – â³äíîâëåííþ ñóâåðåí³òåòó òà
òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè.

Íàðàç³, âíàñë³äîê ñèòóàö³¿, ùî ñêëàëàñÿ, ïåðåä îðãàíàìè ïóáë³÷íî¿ òà äåðæàâíî¿
âëàäè ïîñòàº çàâäàííÿ ùîäî ï³äòðèìêè åêîíîì³÷íîãî, ñîö³àëüíîãî, êóëüòóðíîãî
ñòàíó íåï³äêîíòðîëüíèõ òåðèòîð³é Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé. Ìåòîþ
ä³ÿëüíîñò³ îðãàí³â äåðæàâíî¿ âëàäè é ì³ñöåâîãî ñàìîâðÿäóâàííÿ ìàº ñòàòè
íàñàìïåðåä ñòâîðåííÿ òà ðåàë³çàö³ÿ ïðîãðàì ï³äòðèìêè íàñåëåííÿ, ï³äïðèºìñòâ,
ìàëîãî òà ñåðåäíüîãî á³çíåñó. Îäíèì ³ç íîðìàòèâíî-ïðàâîâèõ àêò³â, ÿê³ ïîòðåáóþòü
àíàë³çó, º Ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 13 ãðóäíÿ 2017 ð. ¹ 1071
“Ïðî çàòâåðäæåííÿ Äåðæàâíî¿ ö³ëüîâî¿ ïðîãðàìè â³äíîâëåííÿ òà ðîçáóäîâè ìèðó
â ñõ³äíèõ ðåã³îíàõ Óêðà¿íè” [12].

Ïðîãðàìà ñïðÿìîâàíà íà â³äíîâëåííÿ ñîö³àëüíî-åêîíîì³÷íîãî ñòàíîâèùà
íàñåëåííÿ, ïðî ùî âêàçóº Ðîçä³ë “Î÷³êóâàí³ ðåçóëüòàòè âèêîíàííÿ Ïðîãðàìè,
åôåêòèâí³ñòü Ïðîãðàìè”. Ó öüîìó Ðîçä³ë³ âêàçàíî, çîêðåìà, ùî ðåçóëüòàòîì ìàº
ñòàòè ï³äâèùåííÿ ïîêàçíèê³â ³íäåêñó âàëîâîãî âíóòð³øíüîãî ðåã³îíàëüíîãî
ïðîäóêòó, åêñïîðòó òà ³ìïîðòó òîâàð³â òà ïîñëóã. Àëå ïîòð³áíî âêàçàòè íà íåäîë³êè
Ïðîãðàìè ó ÷àñòèí³ ï³äòðèìêè ì³êðî-, ìàëîãî òà ñåðåäíüîãî á³çíåñó.

Ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Äåÿê³ ïèòàííÿ ô³íàíñóâàííÿ áþä-
æåòíèõ óñòàíîâ, çä³éñíåííÿ ñîö³àëüíèõ âèïëàò íàñåëåííþ òà íàäàííÿ ô³íàíñîâî¿
ï³äòðèìêè îêðåìèì ï³äïðèºìñòâàì ³ îðãàí³çàö³ÿì Äîíåöüêî¿ òà Ëóãàíñüêî¿
îáëàñòåé, à òàêîæ ³íøèõ ïëàòåæ³â ç ðàõóíê³â, â³äêðèòèõ â îðãàíàõ Êàçíà÷åéñòâà”
â³ä 7 ëèñòîïàäà 2014 ð. ¹ 595 âñòàíîâèëà ô³íàíñîâå çàáåçïå÷åííÿ áþäæåòíèõ
óñòàíîâ òà ï³äòðèìêó ï³äïðèºìñòâ òà ô³çè÷íèõ îñ³á. Öå áóëî çóìîâëåíî ïåðåì³-
ùåííÿì çàçíà÷åíèõ óñòàíîâ ³ç íåï³äêîíòðîëüíèõ òåðèòîð³é. Äëÿ íàäàííÿ
ô³íàíñóâàííÿ Êàá³íåò Ì³í³ñòð³â Óêðà¿íè âñòàíîâèâ Òèì÷àñîâèé ïîðÿäîê
ô³íàíñóâàííÿ äëÿ ï³äòðèìêè ïîäàëüøîãî íîðìàëüíîãî ðîçâèòêó ï³äïðèºìñòâ òà
áþäæåòíèõ óñòàíîâ [13]. Öå º ïîçèòèâíèì àñïåêòîì, òîìó ùî, íåçâàæàþ÷è íà
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âñòàíîâëåííÿ ñïåö³àëüíîãî ðåæèìó â ñêëàä³ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé,
äåðæàâà ñïðÿìîâóº ñâî¿ çóñèëëÿ íå ò³ëüêè íà âèð³øåííÿ êîíôë³êòó, à é íà ï³ä-
òðèìêó åêîíîì³÷íî¿ ñèòóàö³¿, ùî äàº çìîãó ï³äïðèºìñòâàì, óñòàíîâàì òà ô³çè÷íèì
îñîáàì ïðîäîâæóâàòè ñâîþ ä³ÿëüí³ñòü òà íå íåñòè ìîæëèâèõ â³ä êîíôë³êòó íàñë³äê³â
ó âèãëÿä³ çàêðèòòÿ ï³äïðèºìñòâ, ñóòòºâîãî çíèæåííÿ ¿õ ïðèáóòêó òà ë³êâ³äàö³¿.

Çàêîíîäàâ÷èìè àêòàìè, ÿê³ òàêîæ ðåãóëþþòü òà ñïðèÿþòü â³äíîâëåííþ ñó-
âåðåí³òåòó òà ô³íàíñîâîãî ñòàíîâèùà Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé, º Çàêîí
Óêðà¿íè “Ïðî òèì÷àñîâ³ çàõîäè íà ïåð³îä ïðîâåäåííÿ àíòèòåðîðèñòè÷íî¿ îïåðàö³¿”
[9], Çàêîí Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí òà ïðàâîâèé ðåæèì
íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿ Óêðà¿íè” [8] òà ³íø³, òàêîæ âàæëèâèì º Çàêîí
Óêðà¿íè “Ïðî íàäàííÿ ùîì³ñÿ÷íî¿ àäðåñíî¿ äîïîìîãè âíóòð³øíüî ïåðåì³ùåíèì
îñîáàì äëÿ ïîêðèòòÿ âèòðàò íà ïðîæèâàííÿ, â òîìó ÷èñë³ íà îïëàòó æèòëîâî-
êîìóíàëüíèõ ïîñëóã” [14]. Òàêèì ÷èíîì, ïîì³òíîþ º:

– íàÿâí³ñòü äîñèòü âåëèêî¿ ê³ëüêîñò³ çàêîíîäàâ÷èõ àêò³â, ÿê³ ðåãóëþþòü
ñèòóàö³þ, ùî ñêëàëàñÿ íà òåðèòîð³¿ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé (âò³ì, âîíè
ïåâíîþ ì³ðîþ ñóïåðå÷àòü îäíå îäíîìó, ùî óñêëàäíþº ¿õ çàñòîñóâàííÿ);

– âèçíà÷åííÿ êîìïåòåíö³¿ îðãàí³â äåðæàâíî¿ âëàäè Óêðà¿íè ùîäî ñïðèÿííÿ
íå ëèøå çâ³ëüíåííþ îêóïîâàíèõ òåðèòîð³é, à é çàáåçïå÷åííþ ïðàâ ³ ñâîáîä ô³çè÷íèõ
³ þðèäè÷íèõ îñ³á, ùî íà íèõ ïðîæèâàþòü;

– ÷³òêå âèçíà÷åííÿ îðãàíó, â³äïîâ³äàëüíîãî çà çàáåçïå÷åííÿ ñîö³àëüíî-
åêîíîì³÷íèõ ïðàâ ëþäèíè íà îêóïîâàíèõ òåðèòîð³ÿõ;

– ðåãóëþâàííÿ ñîö³àëüíî-åêîíîì³÷íèõ òà ô³íàíñîâèõ ïðàâ íàñåëåííÿ çà-
áåçïå÷óº Çàêîí Óêðà¿íè “Ïðî òèì÷àñîâ³ çàõîäè íà ïåð³îä ïðîâåäåííÿ àíòèòåðî-
ðèñòè÷íî¿ îïåðàö³¿” (íàïðèêëàä, çâ³ëüíåííÿ â³ä ñïëàòè çà êîðèñòóâàííÿ çåìåëüíèìè
ä³ëÿíêàìè äåðæàâíî¿ òà êîìóíàëüíî¿ âëàñíîñò³);

– âèçíà÷åííÿ îáîâ’ÿçê³â äåðæàâè â ïåð³îä âðåãóëþâàííÿ çáðîéíîãî êîíôë³êòó:
Óêðà¿íà çîáîâ’ÿçóºòüñÿ ï³äòðèìóâàòè ³ çàáåçïå÷óâàòè åêîíîì³÷í³, ô³íàíñîâ³, ïî-
ë³òè÷í³, ñîö³àëüí³, ³íôîðìàö³éí³, êóëüòóðí³ òà ³íø³ çâ’ÿçêè ç ãðîìàäÿíàìè Óêðà¿íè,
ÿê³ ïðîæèâàþòü íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿.

Âêàçàí³ çàêîíîäàâ÷³ àêòè ìàþòü ³ íèçêó íåäîë³ê³â:
– çàêîíè äîñèòü çàãàëüíî çàêð³ïëþþòü çàõîäè ùîäî çàáåçïå÷åííÿ ïðàâ ³

ñâîáîä ëþäèíè (ùîäî çàáåçïå÷åííÿ ô³íàíñîâèõ òà ìàòåð³àëüíèõ áëàã íàÿâí³ ëèøå
äåê³ëüêà çàãàëüíèõ íîðì, çîêðåìà îñíîâíèìè íàïðÿìàìè çàõèñòó ïðàâ ³ ñâîáîä
öèâ³ëüíîãî íàñåëåííÿ íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëó-
ãàíñüê³é îáëàñòÿõ º: ñïðèÿííÿ çàáåçïå÷åííþ â³äíîâëåííÿ ïîðóøåíèõ ìàòåð³àëüíèõ
ïðàâ; â³äñóòí³ñòü çàêð³ïëåíîãî ìåõàí³çìó ³ìïëåìåíòàö³¿ íîðì).

Îòæå, íà çàêîíîäàâ÷îìó ð³âí³ â Óêðà¿í³ äîñèòü ðîçãàëóæåíî ðåãóëþºòüñÿ
ñèòóàö³ÿ, ÿêà ñêëàëàñÿ íà òåðèòîð³¿ Óêðà¿íè, ùî, áåçïåðå÷íî, º ïîçèòèâíèì ìîìåí-
òîì. Àëå âàðòî áóëî á äîäàòè ä³ºâèé ìåõàí³çì ³ìïëåìåíòàö³¿ â³äïîâ³äíèõ íîðì, à
òàêîæ á³ëüø ðîçãàëóæåíî çàêð³ïèòè íà çàêîíîäàâ÷îìó ð³âí³ íîðìè ùîäî
çàáåçïå÷åííÿ ïðàâ òà ñâîáîä ëþäèíè.  Òîìó:

1. Íàøà äåðæàâà ìàº ðóõàòèñÿ ïðÿìèì äèïëîìàòè÷íèì, ïåðåãîâîðíèì øëÿõîì
ïîâåðíåííÿ íåï³äêîíòðîëüíèõ òåðèòîð³é äî ñêëàäó Óêðà¿íè;

2. Çðîñòàííÿ åêîíîì³÷íîãî ïîòåíö³àëó äåðæàâè, íà ïðîòèâàãó ïîâíîìó çàíåïàäó
ó 2014–2019 ðð., äîçâîëèòü ïðîô³íàíñóâàòè äîäàòêîâî ç Äåðæàâíîãî áþäæåòó
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2020 ðîêó Äîíåöüêó òà Ëóãàíñüêó îáëàñò³. Ìàêñèìóì ï³äòðèìêè, à òàêîæ çá³ëü-
øåííÿ çàðîá³òíî¿ ïëàòè â Óêðà¿í³ çàãàëîì – öå ñòàíå ïîêàçíèêîì ñòàá³ëüíîñò³ ³
íà íåï³äêîíòðîëüíèõ òåðèòîð³ÿõ.

3. ²íôîðìàö³éíà ñôåðà º íàäçâè÷àéíî ä³ºâèì çàñîáîì âïëèâó íà ñóñï³ëüíó
äóìêó (²íòåðíåò, ÒÁ, ðàä³î, äðóêîâàí³ ÇÌ²). Íàìè ïðîïîíóºòüñÿ âèð³øåííÿ ö³º¿
ïðîáëåìè ÷åðåç ñïåö³àëüíå çàîõî÷åííÿ êàíàë³â äî âïðîâàäæåííÿ ïåðåäà÷ ìèðíîãî,
ïîçèòèâíîãî, æèòòºñòâåðäæóþ÷îãî çì³ñòó, ÿê³ á ïîêàçóâàëè ðåàëüí³ ðåçóëüòàòè
óêðà¿íñüêèõ ï³äïðèºìñòâ, ï³äïðèºìö³â, ïðàö³âíèê³â. Ïîøèðåííÿ ì³æíàö³îíàëüíî¿
âîðîæíå÷³ ó ñóñï³ëüñòâ³ ñë³ä âèëó÷èòè ç çàñîá³â ìàñîâî¿ ³íôîðìàö³¿. Íåîáõ³äíî íå
äîïóñêàòè ðîçáðàòó, ïîä³ëó ãðîìàäÿí çà ìîâíèìè îñîáëèâîñòÿìè, ðåë³ã³éíèìè
ïîãëÿäàìè, ðåã³îíàëüíèìè â³äì³ííîñòÿìè. Ì³í³ñòåðñòâî ³íôîðìàö³éíî¿ ïîë³òèêè
Óêðà¿íè ìàº ñòèìóëþâàòè ä³ÿëüí³ñòü êàíàë³â, ÿê³ á äîòðèìóâàëèñÿ çàçíà÷åíèõ
âèìîã.

4. Ñòâîðåííÿ êîìôîðòíèõ óìîâ ïðîæèâàííÿ ãðîìàäÿíàì îêóïîâàíèõ Äî-
íåöüêî¿ ³ Ëóãàíñüêî¿ îáëàñòåé, à òàêîæ óñ³ì ãðîìàäÿíàì Óêðà¿íè.

Ââàæàºìî çà íåîáõ³äíå, íàñàìïåðåä, âèçíà÷èòè ñòðàòåã³þ ðîçâèòêó ìàéáóòí³õ
ïîä³é. Öå ìîæëèâî ëèøå çà óìîâè âîëåâèÿâëåííÿ ãðîìàäÿí ÄÍÐ ³ ËÍÐ ï³ä ÷àñ
ðåôåðåíäóìó òà ïåðåõîäó ÄÍÐ ³ ËÍÐ ï³ä þðèñäèêö³þ Óêðà¿íè â ðåçóëüòàò³ äèï-
ëîìàòè÷íèõ ïåðåãîâîð³â ç îäíîçíà÷íèì âèêîíàííÿ Ì³íñüêèõ äîìîâëåíîñòåé òà
ì³æíàðîäíîãî ïðàâà [15].

© Berlach Nataliia, 2019
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äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ ìèðíèì
äèïëîìàòè÷íèì øëÿõîì.

Ðèñ. 1. Ìîæëèâ³ øëÿõè ðîçâèòêó ïîä³é.

Óêðà¿íñüê³é âëàä³ òà ñóñï³ëüñòâó ñë³ä ñïåðøó âèçíà÷èòèñü, ÷è âàðòî âçàãàë³
ïîâåðòàòè Äîíáàñ, à îäíîñòàéíîãî ïîãëÿäó íà öå ïèòàííÿ äîñ³ íåìàº. Ïîòð³áíà,
ïåðåäóñ³ì, ïîë³òè÷íà âîëÿ, ùîá çàâåðøèòè â³éíó ³ ïîâåðíóòè Äîíåöüêó òà Ëóãàíñüêó
îáëàñò³ äî ñêëàäó Óêðà¿íè. ² ïåðøå, ùî ìàº çðîáèòè óêðà¿íñüêà âëàäà, – ìàêñè-
ìàëüíî ïîøèðèòè íà âæå çâ³ëüíåíèõ òåðèòîð³ÿõ ñõîäó ä³þ óêðà¿íñüêèõ êàíàë³â òà
ðàä³îñòàíö³é. Çàêîí Óêðà¿íè “Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ
äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè íà òèì÷àñîâèõ îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é
òà Ëóãàíñüêèõ îáëàñòÿõ” â³ä 18.01.2018 ¹ 2268-VIII [4] ìàº íèçêó ïîçèòèâíèõ
ìîìåíò³â:

• ï³ä´ðóíòÿ ïîëîæåíü – íîðìè Êîíñòèòóö³¿ òà ì³æíàðîäí³ àêòè;
• îñîáëèâèé ïîðÿäîê çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä öèâ³ëüíîãî íàñåëåííÿ;
• çà äåðæàâîþ Óêðà¿íà, òåðèòîð³àëüíèìè ãðîìàäàìè ñ³ë, ñåëèù, ì³ñò,

ðîçòàøîâàíèõ íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é
îáëàñòÿõ, îðãàíàìè äåðæàâíî¿ âëàäè, îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ òà ³íøèìè
ñóá’ºêòàìè ïóáë³÷íîãî ïðàâà çáåð³ãàºòüñÿ ïðàâî âëàñíîñò³, ³íø³ ðå÷îâ³ ïðàâà íà
ìàéíî, ó òîìó ÷èñë³ íà íåðóõîìå ìàéíî, âêëþ÷àþ÷è çåìåëüí³ ä³ëÿíêè, ùî çíàõî-
äèòüñÿ íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ
(ñò. 2);

• ïèòàííÿ ïðî çàëó÷åííÿ ðåñóðñ³â äåðæàâè íà îáîðîííèé òà áåçïåêîâèé
ïîòåíö³àë Óêðà¿íè;

• ìåòà – â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè òà çáåðåæåííÿ ïðàâ
³ ñâîáîä öèâ³ëüíîãî íàñåëåííÿ.

Âîäíî÷àñ íåäîë³êàìè º:
íåäîñòàòí³é ìåõàí³çì ðåàë³çàö³¿ âêàçàíèõ ïîëîæåíü, îñîáëèâî ùîäî çáå-

ðåæåííÿ ïðàâ ³ ñâîáîä (íàâ³òü ÿêùî âðàõóâàòè Çàêîí ¹ 1207-VII çà ðåäàêö³ºþ
â³ä 04.11.2018, äå âðàõîâàí³ ëèøå äåÿê³ àñïåêòè ÿê çàãàëüíå);

íåäîñòàòíº óòî÷íåííÿ ô³íàíñîâîãî ï³ä´ðóíòÿ (çàëó÷åííÿ êîøò³â äåðæàâè/
ì³æíàðîäíà äîïîìîãà);

çàíàäòî çàãàëüíå âèêëàäåííÿ “øëÿõ³â” äëÿ ïîäîëàííÿ êîíôë³êòó, îñê³ëüêè
âñå ´ðóíòóºòüñÿ ëèøå íà ñëîâàõ ïðî ïðàâà ³ ñâîáîäè, ìåõàí³çì çàõèñòó ÿêèõ
ïîòðåáóº âäîñêîíàëåííÿ;

íàðàç³ íåìàº âàãîìîãî ðåçóëüòàòó ç ïîãëÿäó ïðàêòè÷íî¿ ðåàë³çàö³¿ öèõ ïîëî-
æåíü.

Ïðîòå âèïðàâèòè íåäîë³êè ìîæëèâî çà äîïîìîãîþ:
1) êîíêðåòíîãî âèçíà÷åííÿ äæåðåë ô³íàíñóâàííÿ òà ìåõàí³çìó êîíòðîëþ çà

çàëó÷åíèìè êîøòàìè;
2) âèçíà÷åííÿ øëÿõ³â çàáåçïå÷åííÿ ñòàá³ëüíîñò³ åêîíîì³êè íà íåï³äêîíò-

ðîëüíèõ òåðèòîð³ÿõ;
3) ðîçðîáëåííÿ ìåõàí³çìó çàõèñòó ïðàâ ³ ñâîáîä öèâ³ëüíîãî íàñåëåííÿ.
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Áåðó÷è äî óâàãè Çàêîí Óêðà¿íè “Ïðî çàáåçïå÷åííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí
òà ïðàâîâèé ðåæèì íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿ Óêðà¿íè” çà ðåäàêö³ºþ â³ä
04.11.2018 ¹1207-VII, ìîæåìî çàçíà÷èòè òàê³ éîãî ïîçèòèâí³ ñòîðîíè [8], ÿê:

• êîíñòèòóö³éíå òà ì³æíàðîäíî-ïðàâîâå ï³ä´ðóíòÿ (ùîäî ïðàâ ³ ñâîáîä);
• âèçíà÷åííÿ îñîáëèâîñòåé ä³ÿëüíîñò³ äåðæàâíèõ îðãàí³â, îðãàí³â ì³ñöåâîãî

ñàìîâðÿäóâàííÿ, ï³äïðèºìñòâ, óñòàíîâ ³ îðãàí³çàö³é íà íåï³äêîíòðîëüíèõ
òåðèòîð³ÿõ;

• çîáîâ’ÿçàííÿ Óêðà¿íè ï³äòðèìóâàòè ³ çàáåçïå÷óâàòè åêîíîì³÷í³, ô³íàíñîâ³,
ïîë³òè÷í³, ñîö³àëüí³, ³íôîðìàö³éí³, êóëüòóðí³ òà ³íø³ çâ’ÿçêè ç ãðîìàäÿíàìè
Óêðà¿íè, ÿê³ ïðîæèâàþòü íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿;

• âñòàíîâëåííÿ çàõîä³â ïðàâîâîãî ðåàãóâàííÿ íà âêàçàí³é òåðèòîð³¿;
• ãàðàíòóâàííÿ ïðàâà âëàñíîñò³ òà ïðàâîâèé ðåæèì ìàéíà â ìåæàõ çáðîéíîãî

êîíôë³êòó.
Îñîáëèâèìè ïðîáëåìàìè, ÿê³ ïîòðåáóþòü âèð³øåííÿ, º îñîáëèâîñò³

ïðèâàòèçàö³¿ æèëèõ ïðèì³ùåíü, ùî çíàõîäÿòüñÿ íà òèì÷àñîâî îêóïîâàí³é òåðèòîð³¿,
â³éñüêîâîñëóæáîâöÿìè â³éñüêîâèõ ôîðìóâàíü òà ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè
(ìîæëèâ³ñòü íàÿâíîñò³ ñâàâ³ëëÿ çà â³äñóòíîñò³ íîðìàëüíîãî âðåãóëþâàííÿ ïèòàííÿ
âëàñíîñò³ íà îêóïîâàí³é òåðèòîð³¿).

Òàê³  íåäîë³êè ìîæëèâî âèïðàâèòè øëÿõîì:
1) â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ãðîìàäÿí Óêðà¿íè ñïåö³àëüíèìè óïîâíî-

âàæåíèìè îðãàíàìè íà íàö³îíàëüíîìó ð³âí³;
2) óòî÷íåííÿ ùîäî åêîíîì³÷íèõ / ô³íàíñîâèõ / ñîö³àëüíèõ çâ’ÿçê³â ï³äòðèìêè

íàñåëåííÿ, îñê³ëüêè â Çàêîí³ â³äñóòíº áóäü-ÿêå ïèòàííÿ ô³íàíñîâîãî ï³ä´ðóíòÿ;
4) äåòàë³çàö³¿ ïèòàííÿ ïðî óíåìîæëèâëåííÿ êîðóïö³¿ ñåðåä â³éñüêîâîñëóæ-

áîâö³â;
5) êîíòðîëþ çà çàëó÷åíèìè êîøòàìè íà çàáåçïå÷åííÿ îõîðîíè ïðàâ ³ ñâîáîä

ëþäèíè òà îáîðîííî¿ ïîë³òèêè.
Óêðà¿íñüêà äåðæàâà âèçíàº Äîíáàñ íåâ³ä’ºìíîþ ÷àñòèíîþ Óêðà¿íè. Îäíèì

³ç êëþ÷îâèõ çàâäàíü äåðæàâíî¿ ïîë³òèêè º ðå³íòåãðàö³ÿ íåï³äêîíòðîëüíèõ òåðèòîð³é
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé ³ ãðîìàäÿí Óêðà¿íè, ÿê³ íà íèõ ïðîæèâàþòü. Ïå-
ðåêîíàííÿ ãðîìàäÿí Óêðà¿íè íà îêðåìèõ òåðèòîð³ÿõ Äîíåöüêî¿ òà Ëóãàíñüêî¿ îá-
ëàñòåé ôîðìóþòüñÿ â óìîâàõ çàêðèòîãî ³íôîðìàö³éíîãî ïðîñòîðó, âíàñë³äîê ÷îãî
ó æèòåë³â íåï³äêîíòðîëüíèõ ðåã³îí³â ñêëàäàºòüñÿ íåãàòèâíèé îáðàç ùîäî Óêðà¿íè.

²íôîðìàö³éíà ðå³íòåãðàö³ÿ íåï³äêîíòðîëüíèõ òåðèòîð³é – öå îäèí ³ç ïð³îðè-
òåòíèõ êðîê³â ó çàáåçïå÷åíí³ êîíñòèòóö³éíèõ ïðàâ ãðîìàäÿí Óêðà¿íè, ÿê³ ïðîæè-
âàþòü ó ö³é ì³ñöåâîñò³, à êð³ì òîãî, öå îäíà ç óìîâ â³äíîâëåííÿ òåðèòîð³àëüíî¿ ö³-
ë³ñíîñò³ òà ñóâåðåí³òåòó Óêðà¿íè. Îñîáëèâî¿ óâàãè çàñëóãîâóþòü:

1. Íåéòðàë³çàö³ÿ ³íôîðìàö³éíîãî âïëèâó, ùî íåñå çàãðîçó íàö³îíàëüí³é áåç-
ïåö³ Óêðà¿íè, òà ïðîòèä³ÿ éîìó.

2. Çì³öíåííÿ ïî÷óòòÿ ñï³ëüíîñò³ ì³æ ãðîìàäÿíàìè Óêðà¿íè, ÿê³ ïðîæèâàþòü
íà ï³äêîíòðîëüíèõ ³ òèì÷àñîâî íåï³äêîíòðîëüíèõ òåðèòîð³ÿõ Äîíåöüêî¿ òà Ëóãàí-
ñüêî¿ îáëàñòåé, à òàêîæ ãðîìàäÿíàìè Óêðà¿íè, ÿê³ ïðîæèâàþòü â ³íøèõ ðåã³îíàõ
Óêðà¿íè.

3. Ñòâîðåííÿ ó ñâ³äîìîñò³ ãðîìàäÿí Óêðà¿íè, ÿê³ ïðîæèâàþòü íà òåðèòîð³¿
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé, ïîçèòèâíîãî ³ì³äæó Óêðà¿íè.
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4. Ï³äâèùåííÿ ð³âíÿ óêðà¿íñüêî¿ ãðîìàäÿíñüêî¿ ³äåíòè÷íîñò³ òà ñâ³äîìîñò³
ñåðåä ãðîìàäÿí Óêðà¿íè, ÿê³ ïðîæèâàþòü ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ.

Äëÿ ñïðèÿííÿ ôîðìóâàííþ òàêèõ ïåðåêîíàíü ó æèòåë³â ï³äêîíòðîëüíèõ ³
íåï³äêîíòðîëüíèõ òåðèòîð³é îáëàñòåé íåîáõ³äí³, ïåðåäóñ³ì, ñòàëèé ðîçâèòîê
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé çà ñïðèÿííÿ äåðæàâè, à òàêîæ óïåâíåíèé êóðñ
íà ºâðî³íòåãðàö³þ.
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The article considers the legal basis and main directions of the state policy on
restoration of state sovereignty of Ukraine in Donetsk and Luhansk regions. The
obligations of the Ukrainian state during the regulation of the armed conflict are
defined with respect to supporting and ensuring of financial, political, social,
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include a range of contradictory provisions and gaps which complicate the proper
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to better ensuring of rights and freedoms of individuals and legal entities residing in
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other aspects, to maintaining of the turnover of the sole national currency of Ukrai-
ne – hryvnia – in the occupied territories, preventing corruption among the military
in the region, ensuring of the control over the financial resources involved in defence
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means of infrastructural, socio-economic, political and cultural inclusion with the rest
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Óí³âåðñèòåòó äåðæàâíî¿ ô³ñêàëüíî¿ ñëóæáè Óêðà¿íè,
ì. ²ðï³íü, Óêðà¿íà

Ñòàñþê Îêñàíà Ëåîí³ä³âíà,
êàíäèäàò þðèäè÷íèõ íàóê,

çäîáóâà÷ ÄÍÄ² ÌÂÑ Óêðà¿íè,
ì. Êè¿â, Óêðà¿íà

ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÀÂÎÂ² ÃÀÐÀÍÒ²¯ ÐÅÀË²ÇÀÖ²¯
ÏÐÀÂÎÇÀÕÈÑÍÎ¯ ÔÓÍÊÖ²¯ Â ÓÊÐÀ¯Í²

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³-
çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ äåðæàâè. Ðîçêðèòî ñóòí³ñòü þðèäè÷íèõ ãàðàíò³é òà
âèîêðåìëåíî ñåðåä íèõ àäì³í³ñòðàòèâíî-ïðàâîâ³. Àðãóìåíòîâàíî, ùî àäì³í³ñòðà-
òèâíî-ïðàâîâ³ ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìà-
äÿíèíà òà àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³í-
òåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà – öå îêðåì³ âèäè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é.
Çàïðîïîíîâàíî àâòîðñüêå ðîçóì³ííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿. Íàâåäåíî îçíàêè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é
ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿. Íàãîëîøåíî íà íåîáõ³äíîñò³ óäîñêîíàëåííÿ ñè-
ñòåìè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é òà ðîçâ’ÿçàííÿ ³ñíóþ÷èõ ó ïðàâîçàõèñí³é
ñôåð³ ïðîáëåì.

Êëþ÷îâ³ ñëîâà: ïðàâîçàõèñíà ôóíêö³ÿ, àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åí-
íÿ, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿, àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè, ïðàâà
òà ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, îðãàíè ïóáë³÷íî¿ âëàäè.

Â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà êîæåí ìàº ïðàâî çâåðòàòèñÿ çà çàõèñòîì
ñâî¿õ ïîðóøåíèõ ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â. Âîäíî÷àñ íåäîñòàòíüî ëèøå
çàäåêëàðóâàòè òàêå ïðàâî. Íåîáõ³äíî òàêîæ ñòâîðèòè íàëåæí³ óìîâè äëÿ ðåàë³çàö³¿
öüîãî ïðàâà, òîáòî âñòàíîâèòè ïåâí³ þðèäè÷í³ ãàðàíò³¿ éîãî çàáåçïå÷åííÿ. Ïðàâîâ³
ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â çàëåæàòü, íàñàìïåðåä, â³ä
åôåêòèâíî¿ ä³ÿëüíîñò³ ³ âçàºìîä³¿ îðãàí³â ïóáë³÷íî¿ âëàäè ó ïðàâîçàõèñí³é ñôåð³.
Â³äïîâ³äíî äî òîãî, íàñê³ëüêè ÷³òêî âèçíà÷åíî àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ
þðèäè÷íèõ ãàðàíò³é ïðàâîçàõèñíîãî ñïðÿìóâàííÿ, çàëåæèòü ³ åôåêòèâí³ñòü çàõèñòó
ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ñóñï³ëüñòâà. Ó çâ’ÿçêó ç öèì âàæëèâîãî çíà÷åííÿ
íàáóâàº íàóêîâå îñìèñëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Ïðîáëåìàòèö³ þðèäè÷íèõ ãàðàíò³é, çîêðåìà àäì³í³ñòðàòèâíî-ïðàâîâèõ,
ïðèñâÿ÷åí³ ïðàö³ òàêèõ ó÷åíèõ, ÿê Â.Á. Àâåð’ÿíîâ, Î.Ì. Áàíäóðêà, Þ.Ï. Áèòÿê,
ª.Â. Á³ëîçüîðîâ, ².Ë. Áîðîä³í, À.Ì. Êîëîä³é, Å.Î. Îëåô³ðåíêî, Â.Ô. Ïîãîð³ëêî,
Ï.Ì. Ðàá³íîâè÷, Î.Ô. Ñêàêóí, Â.Î. Ò³ìàøîâ òà ³í. Îäíàê íàóêîâèé àíàë³ç öüîãî
ïèòàííÿ ç àêöåíòîì íà àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ðåàë³çàö³¿
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ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³ äî öüîãî ÷àñó íå º äîñêîíàëî âèâ÷åíèìè, ùî
çóìîâëþº íåîáõ³äí³ñòü ïðîâåäåííÿ äîñë³äæåííÿ ç îçíà÷åíî¿ ïðîáëåìàòèêè.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ ñóòíîñò³, ì³ñöÿ òà ðîë³ àäì³í³ñòðàòèâíî-ïðàâîâèõ
ãàðàíò³é ó çàáåçïå÷åíí³ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Ñë³ä íàãàäàòè, ùî ñëîâî “ãàðàíò³ÿ” îçíà÷àº ïîðóêó, óìîâó, êîòðà çàáåçïå÷óº
ùî-íåáóäü [1, ñ. 111]. Öå ÿâèùå, ÿêå çàáåçïå÷óº äîñÿãíåííÿ êîíêðåòíîãî ðåçóëüòàòó,
ñòâîðþº óìîâè äëÿ ôóíêö³îíóâàííÿ ïåâíèõ ñóñï³ëüíèõ â³äíîñèí [2, ñ. 130]. Òåðì³í
“ãàðàíò³ÿ” øèðîêî âèêîðèñòîâóºòüñÿ ó áàãàòüîõ ãàëóçÿõ íàóêè. Îäíèì ³ç ñàìî-
ñò³éíèõ âèä³â ãàðàíò³é º ïðàâîâ³ ãàðàíò³¿. Ó þðèäè÷í³é íàóö³ íàÿâí³ ð³çí³ ïîçèö³¿
ùîäî ðîçóì³ííÿ ïîíÿòòÿ “þðèäè÷í³ ãàðàíò³¿”.

Òàê, Ñ.Ñ. Àëåêñººâ ï³ä ãàðàíò³ÿìè ðîçóì³º óìîâè é îñîáëèâ³ þðèäè÷í³ ìå-
õàí³çìè, ïîêëèêàí³ çàáåçïå÷èòè ôàêòè÷íó ðåàë³çàö³þ çàêîíîïîëîæåíü [3, ñ. 135].
Íà äóìêó Ì.Ñ. Ìàëå³íà, þðèäè÷í³ ãàðàíò³¿ – öå íîðìè ïðàâà, ÿê³ ïåðåäáà÷àþòü
ó ñâî¿é ñóêóïíîñò³ ïðàâîâèé ìåõàí³çì, ïîêëèêàíèé ñïðèÿòè ðåàë³çàö³¿ çàêîí³â.
ßê³ñíà õàðàêòåðèñòèêà þðèäè÷íèõ ãàðàíò³é ïåðåäáà÷àº îö³íêó âñ³º¿ ä³þ÷î¿ ñèñòåìè
ïðàâà â ö³ëîìó, ç ïîãëÿäó ïîâíîòè îõîïëåííÿ ïðàâîâèì ³íñòðóìåíòàð³ºì óñ³õ
íàéá³ëüø âàæëèâèõ âçàºìîâ³äíîñèí äåðæàâíèõ îðãàí³â òà ãðîìàäÿí, à òàêîæ
ãðîìàäÿí ì³æ ñîáîþ [4, ñ. 43]. Ó ñâîþ ÷åðãó Î.Ô. Ôðèöüêèé ââàæàº, ùî ïðàâîâ³
ãàðàíò³¿ – öå íàäàííÿ äåðæàâîþ ôîðìàëüíî¿ (þðèäè÷íî¿) çàãàëüíîîáîâ’ÿçêîâîñò³
óìîâàì, íåîáõ³äíèì äëÿ òîãî, ùîá êîæíà ëþäèíà ìîãëà ñêîðèñòàòèñÿ îñîáèñòèìè
ïðàâàìè ³ ñâîáîäàìè [5, ñ. 177].

Ç’ÿñîâóþ÷è ðîëü îðãàí³â äåðæàâíî¿ âëàäè ó çàáåçïå÷åíí³ ïðàâ ëþäèíè ³ ãðî-
ìàäÿíèíà â äåìîêðàòè÷íîìó ñóñï³ëüñòâ³, Á.². Ñòàõóðà â³äçíà÷àº, ùî ó øèðîêîìó
ñåíñ³ ï³ä “ãàðàíò³ÿìè” ñë³ä ðîçóì³òè âñþ ñóêóïí³ñòü îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ
÷èííèê³â, ñïðÿìîâàíèõ íà ïîâíó ðåàë³çàö³þ ³ âñåá³÷íó îõîðîíó ïðàâ ³ ñâîáîä ãðî-
ìàäÿí, íà óñóíåííÿ ïðè÷èí ³ óìîâ ¿õ íåíàëåæíîãî çä³éñíåííÿ ³ çàõèñò â³ä ïîðóøåíü.
Âñòàíîâëþþ÷è çì³ñò ³ îáñÿã ïðàâ ³ ñâîáîä ëþäèíè, äåðæàâà áåðå íà ñåáå ãàðàíò³þ
âèêîíàííÿ öèõ óñòàíîâîê. Á³ëüøå òîãî, âðàõîâóþ÷è, ùî ðåàë³çàö³ÿ ïðàâ ³ ñâîáîä
ãðîìàäÿí íåìèíó÷å ïîâ’ÿçàíà ³ç íåîáõ³äí³ñòþ çàñòîñóâàííÿ çàõîä³â ïðîöåñóàëüíîãî
ïðèìóñó, äåðæàâà çìóøåíà âèðîáèòè ä³ºâèé ìåõàí³çì, ùî îáìåæóº äîìàãàííÿ
îðãàí³â äåðæàâíî¿ âëàäè íà áåçðîçä³ëüíå ïàíóâàííÿ ó ñôåð³ ðåãóëþâàííÿ âçàº-
ìîâ³äíîñèí ³ç íàñåëåííÿì. Ó öüîìó ïëàí³ ãàðàíò³¿ ìîæóòü ðîçãëÿäàòèñÿ ÿê ñèñòåìà
óìîâ, çàñîá³â ³ ñïîñîá³â, ùî çàáåçïå÷óþòü ð³âí³ ìîæëèâîñò³ äëÿ âèÿâëåííÿ, íàáóòòÿ
³ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä [6, ñ. 91].

Ñåðåä íàóêîâö³â íåìàº ºäèíîãî ï³äõîäó ùîäî ñêëàäó þðèäè÷íèõ ãàðàíò³é.
Çîêðåìà, Â.À. Ïàòþë³í äî þðèäè÷íèõ ãàðàíò³é â³äíîñèòü ëèøå þðèäè÷í³ íîðìè
âèçíà÷åíîãî ð³çíîâèäó, òàê çâàí³ íîðìàòèâíî-ïðàâîâ³ çàñîáè çàáåçïå÷åííÿ çàêîí-
íîñò³ [7, c. 237–239]. Íàòîì³ñòü Ì.Â. Â³òðóê äî ñêëàäó þðèäè÷íèõ ãàðàíò³é, êð³ì
íîðìàòèâíî-ïðàâîâèõ çàñîá³â çàáåçïå÷åííÿ çàêîííîñò³, âêëþ÷àº òàêîæ ä³ÿëüí³ñòü
äåðæàâíèõ îðãàí³â (çîêðåìà ³ ñóñï³ëüíèõ îá’ºäíàíü), ùî ðåãóëþþòüñÿ öèìè íîðìà-
ìè [8, ñ. 204–205]. Ñ.Ã. Ñòåöåíêî âèä³ëÿº òàê³ âèäè ïðàâîâèõ ãàðàíò³é: à) ñòàí
çàêîíîäàâñòâà, éîãî ñòàá³ëüí³ñòü ³ â³äïîâ³äí³ñòü ðîçâèòêó â³äíîñèí ó ñóñï³ëüñòâ³,
ð³âåíü þðèäè÷íî¿ òåõí³êè; á) ñòàí ä³ÿëüíîñò³ ç ïîïåðåäæåííÿ ³ ïðèïèíåííÿ ïðàâî-
ïîðóøåíü, çîêðåìà, çàõîä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³; â) äîñòóïí³ñòü ³ ÿê³ñòü
ïðàâîñóääÿ; ã) åôåêòèâí³ñòü êîíòðîëþ çà ðåàë³çàö³ºþ ïðàâîâèõ àêò³â [9, ñ. 195].
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Ç öüîãî ïðèâîäó Á.². Ñòàõóðà ö³ëêîì ñëóøíî íàãîëîøóº, ùî çàñîáè ³ ñïîñîáè
þðèäè÷íèõ ãàðàíò³é äîñèòü ð³çíîìàí³òí³, àëå ¿õ îá’ºäíóº ò³ëüêè ¿ì ïðèòàìàííà
âëàñòèâ³ñòü – âñ³ âîíè çàêð³ïëåí³ â çàêîíîäàâñòâ³ ³ ïîâ’ÿçàí³ ³ç çàñòîñóâàííÿì
ïðàâîâèõ íîðì. Ó ìåõàí³çì³ ñîö³àëüíî-ïðàâîâîãî çàõèñòó ïðàâ ëþäèíè þðèäè÷í³
ãàðàíò³¿ ìàþòü ñàìîñò³éíå çíà÷åííÿ. Ãîëîâíèé ïðèíöèï ïîáóäîâè ñèñòåìè þðè-
äè÷íèõ ãàðàíò³é – çàãàëüíèé çàõèñò ïðàâ ³ ñâîáîä çà äîïîìîãîþ çàñòîñóâàííÿ ïðà-
âîâèõ íîðì. Îäíàê íå âñ³ ïðàâîâ³ íîðìè º þðèäè÷íîþ ãàðàíò³ºþ, à ëèøå ò³, ÿê³
ì³ñòÿòü ïåâí³ çàñîáè ³ ñïîñîáè áåçïåðåøêîäíîãî êîðèñòóâàííÿ íèìè äëÿ çàõèñòó
ïðàâ ³ ñâîáîä, à òàêîæ ¿õ â³äíîâëåííÿ ó ðàç³ ïîðóøåííÿ [6, ñ. 95].

Ç îãëÿäó íà âèêëàäåíå, ìîæíà êîíñòàòóâàòè, ùî ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ – öå ïðàâîâ³ íîðìè, çà äîïîìîãîþ ÿêèõ çàáåçïå÷óºòüñÿ
íàëåæíèé çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà. Çà
ãàëóçÿìè ïðàâà ÿê ð³çíîâèäîì ïðàâîâèõ ãàðàíò³é âèä³ëÿþòüñÿ àäì³í³ñòðàòèâíî-
ïðàâîâ³ ãàðàíò³¿, ùî ðåàë³çóþòüñÿ çà äîïîìîãîþ àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíî-
ñèí.

Ç’ÿñîâóþ÷è îñîáëèâîñò³ äîòðèìàííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí ó ä³ÿëüíîñò³ ì³-
ë³ö³¿, Ì.Ò. Êàêèìæàíîâ àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ïðàâ âèçíà÷èâ ÷åðåç
àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿, ùî çàáåçïå÷óþòü ðåàë³çàö³þ ïðàâ ³ ñâîáîä
îñîáèñòîñò³ òà àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ¿õíüî¿ îõîðîíè (çàõèñòó). Íà éîãî
äóìêó, çì³ñò àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ïîëÿãàº ó ïðàêòè÷íîìó çä³éñíåíí³
îðãàíàìè óïðàâë³ííÿ (ïîñàäîâèìè îñîáàìè) þðèäè÷íî çíà÷óùèõ ä³é: âèêîíàííÿ
þðèäè÷íîãî îáîâ’ÿçêó ùîäî çàáåçïå÷åííÿ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä ãðîìàäÿí;
ñòâîðåííÿ óìîâ äëÿ ¿õ ðåàë³çàö³¿; ïîñò³éíå ñïîñòåðåæåííÿ çà ¿õ ðåàë³çàö³ºþ; îõî-
ðîíà, çàõèñò ïðàâ ³ ñâîáîä ãðîìàäÿí; çàñòîñóâàííÿ ñàíêö³é ó ðàç³ ¿õíüîãî ïîðóøåííÿ
[10, ñ. 17–18].

²íø³ íàóêîâö³ ââàæàþòü, ùî ãàðàíò³¿ àäì³í³ñòðàòèâíî-ïðàâîâîãî çàõèñòó
ïðàâîâèõ ìîæëèâîñòåé ãðîìàäÿí îõîïëþþòü øèðîêó ñèñòåìó ³íñòðóìåíò³â, ÿê³
ñïðèÿþòü çàáåçïå÷åííþ çàêîííîñò³ â ñóñï³ëüíèõ â³äíîñèíàõ [11, ñ. 13] òà ïðàê-
òè÷íîãî çíà÷åííÿ íàáóâàþòü ÷åðåç íîðìè ïðàâà, ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü, ³íäè-
â³äóàëüí³ þðèäè÷í³ àêòè, ùî äàþòü çìîãó ãðîìàäÿíèíó ñàìîñò³éíî àáî çà ñïðèÿííÿ
îðãàí³â ïóáë³÷íîãî óïðàâë³ííÿ çàáåçïå÷èòè ðåàë³çàö³þ ïîòðåá, çä³éñíèòè ïðîòèä³þ
ïðàâîïîðóøåííÿì, â³äíîâèòè ïðàâîâ³ ìîæëèâîñò³, â³äøêîäóâàòè çàïîä³ÿíó øêîäó
[12, ñ. 331–332].

Ðîçãëÿäàþ÷è àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâ òà ñâîáîä ãðî-
ìàäÿí, Å.Î. Îëåô³ðåíêî äîõîäèòü âèñíîâêó, ùî ï³ä íèìè ñë³ä ðîçóì³òè óðåãóëüîâàíó
àäì³í³ñòðàòèâíî-ïðàâîâèìè íîðìàìè ä³ÿëüí³ñòü óïîâíîâàæåíèõ îðãàí³â (ïîñàäîâèõ
îñ³á) ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ, ñïðÿìîâàíó íà àäåêâàòíå ðîçóì³ííÿ ³
çàñòîñóâàííÿ ÷èííîãî çàêîíîäàâñòâà, ÿêå âèçíà÷àº ïðàâà òà ñâîáîäè ãðîìàäÿí. Äî
ñèñòåìè òàêèõ ãàðàíò³é âàðòî â³äíîñèòè: åôåêòèâíó ïðàâîòâîð÷ó, ïðàâîçàñòîñîâíó,
îðãàí³çàö³éíó ä³ÿëüí³ñòü îðãàí³â äåðæàâíîãî óïðàâë³ííÿ. Çì³ñò àäì³í³ñòðàòèâíî-
ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿ ïðàâ òà ñâîáîä ãðîìàäÿí ïîëÿãàº ó åôåêòèâíîìó
ïðàêòè÷íîìó çä³éñíåíí³ îðãàíàìè äåðæàâíîãî óïðàâë³ííÿ â³äïîâ³äíî äî çàêîí³â
³ ï³äçàêîííèõ àêò³â, þðèäè÷íèõ îáîâ’ÿçê³â ç ïðèâîäó âò³ëåííÿ â æèòòÿ ïðàâ ³
ñâîáîä ãðîìàäÿí. Àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä ãðîìàäÿí
çà çì³ñòîì ³ îá’ºìîì îõîïëþþòü ñóñï³ëüí³ â³äíîñèíè â ð³çíèõ ñôåðàõ
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æèòòºä³ÿëüíîñò³ äåðæàâè. ¯õ îñîáëèâ³ñòþ º òå, ùî âîíè âèíèêàþòü ó ïðîöåñ³
óïðàâë³íñüêî¿ ä³ÿëüíîñò³ îðãàí³â äåðæàâè [13, ñ. 12].

Âàðòî â³äçíà÷èòè, ùî äåÿê³ äîñë³äíèêè îòîòîæíþþòü àäì³í³ñòðàòèâíî-ïðàâîâ³
ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà ç àäì³í³-
ñòðàòèâíî-ïðàâîâèìè ãàðàíò³ÿìè çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè
³ ãðîìàäÿíèíà. Íàïðèêëàä, Ò.². Êîòîðìóñ âèçíà÷àº àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿
çàõèñòó ïðàâà âëàñíîñò³ ãðîìàäÿí Óêðà¿íè ÿê ñóêóïí³ñòü çàáåçïå÷åíèõ äåðæàâîþ
óìîâ, àäì³í³ñòðàòèâíî-ïðàâîâèõ ñïîñîá³â òà çàñîá³â ïðîòèä³¿ ïîðóøåííþ ïðàâà
âëàñíîñò³ ãðîìàäÿí Óêðà¿íè, ïîïåðåäæåííÿ, ïðèïèíåííÿ àäì³í³ñòðàòèâíèõ ïîðó-
øåíü ó ö³é ñôåð³, â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ùîäî âîëîä³ííÿ, êîðèñòóâàííÿ òà
ðîçïîðÿäæåííÿ ìàéíîì [14, ñ. 253]. Íà íàøå ïåðåêîíàííÿ, àäì³í³ñòðàòèâíî-ïðà-
âîâ³ ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà òà
àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè
³ ãðîìàäÿíèíà – öå îêðåì³ âèäè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é.

Âèçíà÷àëüíèì ó âèð³øåíí³ öüîãî ïèòàííÿ º â³äìåæóâàííÿ òàêèõ êàòåãîð³é,
ÿê “çàõèñò” òà “îõîðîíà”, îñê³ëüêè ñàìå âîíè çàñòîñîâóþòüñÿ â îäíîìó çíà÷åíí³
àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é îõîðîíè òà çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà. Îõîðîíó ìîæíà ðîçãëÿäàòè ÿê ñèñòåìó çàêîíîäàâ÷î
âñòàíîâëåíèõ ìàòåð³àëüíèõ ïðàâîâèõ ãàðàíò³é, à òàêîæ ä³ÿëüí³ñòü óïîâíîâàæåíèõ
íà òå îðãàí³â çà ¿õ ðåàë³çàö³ºþ ç ìåòîþ çàïîá³ãàííÿ ïîðóøåííÿì íîðì ÷èííîãî
çàêîíîäàâñòâà. Ó ñâîþ ÷åðãó çàõèñò ïðàâ – öå ñóêóïí³ñòü çàõîä³â îðãàí³çàö³éíî-
ïðàâîâîãî õàðàêòåðó, ùî ðåàë³çóþòüñÿ êîìïåòåíòíèìè äåðæàâíèìè îðãàíàìè òà
îðãàí³çàö³ÿìè, ÿêèì òàêå ïðàâî íàäàíî ÷èííèì çàêîíîäàâñòâîì, ó ìåæàõ þðèäè÷-
íîãî ïðîöåñó (þðèäè÷íèõ ïðîöåäóð) ç ìåòîþ â³äíîâëåííÿ ïîðóøåíîãî ïðàâà,
óñóíåííÿ ïåðåøêîä ó éîãî ðåàë³çàö³¿, óñóíåííÿ ðåàëüíî¿ çàãðîçè ïîðóøåííÿ ñóá’ºê-
òèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè, à òàêîæ ³ç ìåòîþ çàñòîñóâàííÿ äî ïîðóøíèêà
çàõîä³â ïðàâîâîãî ïðèìóñó [15, c. 81].

Äî õàðàêòåðíèõ îçíàê àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é íàëåæàòü òàê³: º
ïîõ³äíèìè â³ä ïî÷àòêîâîãî ³ óí³âåðñàëüíîãî ãàðàíòà ïðàâ îñ³á, ÿêèì º Êîíñòèòóö³ÿ
Óêðà¿íè òà ³íø³ çàêîíè; âèñòóïàþòü åëåìåíòîì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó
îñ³á; â³äíîñÿòüñÿ äî ð³âíÿ ðåàë³çàö³¿ ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á; ìàþòü
îáñëóãîâóþ÷èé, îáåð³ãàþ÷èé õàðàêòåð ñòîñîâíî íàäàíèõ çàêîíîì ïðàâ ó÷àñíèê³â
àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí; ïîêëèêàí³ îõîðîíÿòè ³ çàõèùàòè ïðàâà îñ³á,
ó çâ’ÿçêó ç ÷èì â³äíîñÿòüñÿ äî ïðàâîçàõèñíîãî ³íñòèòóòó; ïîòðåáà â çâåðíåíí³ äî
íèõ âèíèêàº ó çâ’ÿçêó ç ïðàêòè÷íîþ ä³ÿëüí³ñòþ îðãàí³â ïóáë³÷íî¿ âëàäè ùîäî
ðåàë³çàö³¿ ïîêëàäåíèõ íà íèõ ôóíêö³é; ìàþòü îñîáëèâó þðèäè÷íó ñèëó, ñïðÿìîâàíó
íà ïîäîëàííÿ ïåðåøêîä, ùî ñòîÿòü íà øëÿõó çàäîâîëåííÿ ³íòåðåñ³â ³ ðåàë³çàö³¿
ïðàâ òà ñâîáîä îñ³á; ñïðè÷èíÿþòü ó ñâîºìó çàñòîñóâàíí³ äî þðèäè÷íèõ íàñë³äê³â
³ êîíêðåòíèõ ðåçóëüòàò³â; ðåàë³çóþòüñÿ â ìåæàõ âðåãóëüîâàíîãî íîðìàìè àäì³í³-
ñòðàòèâíîãî ïðàâîïîðÿäêó òà â³äïîâ³äíî äî âñòàíîâëåíèõ àäì³í³ñòðàòèâíèõ ïðî-
öåäóð; çàáåçïå÷óþòüñÿ äåðæàâîþ [16, ñ. 167].

Íàâåäåí³ îñîáëèâîñò³ äîçâîëÿþòü ñòâåðäæóâàòè, ùî àäì³í³ñòðàòèâíî-ïðàâîâ³
ãàðàíò³¿ çàñòîñîâóþòüñÿ ÿê äî àäì³í³ñòðàòèâíîãî ïðàâà çàãàëîì, òàê ³ äî îêðåìèõ
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âèä³â àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí, ó òîìó ÷èñë³ ó ñôåð³ çàõèñòó ïðàâ, ñâî-
áîä ³ çàêîííèõ ³íòåðåñ³â îñ³á. Â³äïîâ³äíî, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ º îñîáëèâèì âèäîì çàãàëüíî¿ êàòåãîð³¿ “àäì³í³ñòðàòèâíî-
ïðàâîâ³ ãàðàíò³¿”. Íà íàøó äóìêó, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ – öå âðåãóëüîâàíà àäì³í³ñòðàòèâíî-ïðàâîâèìè íîðìàìè
ïðàâîçàõèñíà ä³ÿëüí³ñòü îðãàí³â ïóáë³÷íî¿ âëàäè, ñïðÿìîâàíà íà ñòâîðåííÿ íàëåæ-
íèõ óìîâ äëÿ â³äíîâëåííÿ ïîðóøåíîãî ïðàâà, óñóíåííÿ ïåðåøêîä ó éîãî ðåàë³çàö³¿,
óñóíåííÿ ðåàëüíî¿ çàãðîçè ïîðóøåííÿ ñóá’ºêòèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè
òà çàñòîñóâàííÿ äî ïîðóøíèêà çàõîä³â ïðàâîâîãî ïðèìóñó.

Åôåêòèâí³ñòü àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿ ïðàâîçàõèñíî¿
ôóíêö³¿ çàëåæèòü â³ä Êîíñòèòóö³¿ Óêðà¿íè òà ÷èííèõ íîðìàòèâíî-ïðàâîâèõ àêò³â
ó ñôåð³ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á, à òàêîæ â³ä òîãî, ÿê âèêî-
íóþòü ïîëîæåííÿ öèõ çàêîí³â êîìïåòåíòí³ ïðàâîçàõèñí³ ³íñòèòóö³¿, ùî ìàþòü
ñòâîðþâàòè óìîâè äëÿ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Àíàë³ç ÷èííîãî çàêîíîäàâñòâà ó ñôåð³ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â
îñ³á äîçâîëÿº ñòâåðäæóâàòè, ùî â Óêðà¿í³ âñòàíîâëåí³ ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿. Êîíñòèòóö³ÿ Óêðà¿íè ãàðàíòóº äåðæàâíèé çàõèñò ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà ³ çä³éñíþº ¿õ ðåãóëþâàííÿ.
Àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çóþòüñÿ ä³ÿìè â³äïîâ³äíèõ ïðàâîçàõèñíèõ
ñóá’ºêò³â. Ãàðàíòîì äîäåðæàííÿì ïðàâ ³ ñâîáîä ³íäèâ³äà ó íàø³é äåðæàâ³ âèñòóïàº
Ïðåçèäåíò Óêðà¿íè. Âæèâàòè çàõîäè ùîäî çàáåçïå÷åííÿ ïðàâ òà ñâîáîä ëþäèíè ³
ãðîìàäÿíèíà çîáîâ’ÿçàíèé Êàá³íåò Ì³í³ñòð³â Óêðà¿íè. Â³äïîâ³äíî äî ñâî¿õ ïîâ-
íîâàæåíü òà çàëåæíî â³ä ñôåðè ä³ÿëüíîñò³ òàêîæ çàáåçïå÷óþòü ðåàë³çàö³þ ïðàâî-
çàõèñíî¿ ôóíêö³¿ äåðæàâè Âåðõîâíà Ðàäà Óêðà¿íè, öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿
âëàäè, îðãàíè ì³ñöåâî¿ âëàäè, Óïîâíîâàæåíèé Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ
ëþäèíè, ïðàâîîõîðîíí³ îðãàíè, îðãàíè ñóäîâî¿ âëàäè, ð³çíîìàí³òí³ ³íñòèòóö³¿
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Îäíàê íàñïðàâä³ ïðàêòè÷íà ðåàë³çàö³ÿ àäì³í³ñòðàòèâ-
íî-ïðàâîâèõ ãàðàíò³é çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿ-
íèíà ïåðåáóâàº íà íèçüêîìó ð³âí³.

Çà ðåçóëüòàòàìè ñîö³îëîã³÷íîãî îïèòóâàííÿ Öåíòðó Ðàçóìêîâà, óêðà¿íö³ íå
äîâ³ðÿþòü êîìïåòåíòíèì ïðàâîçàõèñíèì ³íñòèòóö³ÿì. Òàê, ó ï’ÿò³ðö³ ë³äåð³â,
ÿêèì íàéá³ëüøå íå äîâ³ðÿþòü óêðà¿íö³, – äåðæàâíèé àïàðàò/÷èíîâíèêè (¿ì íå
äîâ³ðÿþòü 83 %), Âåðõîâíà Ðàäà Óêðà¿íè (82 %), ñóäîâà ñèñòåìà (78 %), ïîë³òè÷í³
ïàðò³¿ (77 %), Êàá³íåò Ì³í³ñòð³â Óêðà¿íè (75 %). Òàêîæ âèñîêèé ð³âåíü íåäîâ³ðè
ãðîìàäÿí ìàþòü Ïðåçèäåíò Óêðà¿íè (71 %), ïðîêóðàòóðà (70 %), Âåðõîâíèé Ñóä
Óêðà¿íè (65 %), Ñïåö³àë³çîâàíà àíòèêîðóïö³éíà ïðîêóðàòóðà (65 %), Íàö³îíàëüíå
àíòèêîðóïö³éíå áþðî Óêðà¿íè (64 %), Íàö³îíàëüíå àãåíòñòâî ç ïèòàíü çàïîá³ãàííÿ
êîðóïö³¿ (64 %), Àíòèêîðóïö³éíèé ñóä (62 %), Êîíñòèòóö³éíèé Ñóä (62 %) òà
ïðîôñï³ëêè (58 %) [17].

Íàâåäåí³ äàí³ îïèòóâàííÿ ñâ³ä÷àòü, ùî íåîáõ³äí³ óìîâè äëÿ åôåêòèâíî¿ ðåà-
ë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³ íå ñòâîðåí³, à ñòàí àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ âëàäè ó ñôåð³ çàõèñòó ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á º äàëåêèé â³ä ³äåàëüíîãî.
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Àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà â³äáóâàºòüñÿ øëÿõîì ñòâîðåííÿ â³äïîâ³äíèõ
óìîâ äëÿ éîãî ðåàë³çàö³¿. Òàêèìè óìîâàìè º àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿,
ïîêëèêàí³ â³äíîâèòè ïîðóøåíå ïðàâî, óñóíóòè ïåðåøêîäè â éîãî ðåàë³çàö³¿, óñóíóòè
ðåàëüíó çàãðîçó ïîðóøåííÿ ñóá’ºêòèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè òà çàñòîñóâàòè
äî ïîðóøíèêà çàõîäè ïðàâîâîãî ïðèìóñó. Ñó÷àñíèé ñòàí ãàðàíòîâàíîñò³ çàõèñòó
ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà äàº ï³äñòàâè ñòâåðäæóâàòè
ïðî íàÿâí³ñòü íèçêè ïðîáëåì ó íàïðÿì³ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.
Òîìó àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ ïîòðåáóþòü
îíîâëåííÿ, ðåçóëüòàòîì ÿêîãî ìàþòü áóòè ïðîïîçèö³¿ ùîäî óäîñêîíàëåííÿ ñèñòåìè
àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é òà ðîçâ’ÿçàííÿ ³ñíóþ÷èõ ó ö³é ñôåð³ ïðîáëåì.
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The article is devoted to the study of administrative and legal guarantees of the
implementation of the state’s human rights function.

The essence of legal guarantees is revealed and administrative-legal are highlighted
among them. It is argued that administrative and legal guarantees for the protection
of the rights, freedoms and legitimate interests of a person and a citizen and
administrative and legal guarantees for the protection of the rights, freedoms and legal
interests of a person and citizen are separate types of administrative and legal guarantees.

It was stated that the administrative and legal guarantees of the implementation
of the human rights protection function are a special type of general category of
“administrative and legal guarantees”. Proposed by administrative-legal guarantees of
realization of human rights function to understand regulated by administrative-legal
norms human rights activities of public authorities, aimed at creating the appropriate
conditions for the restoration of violated law, elimination of obstacles to its
implementation, elimination of the real threat of violation of subjective rights by
illegal actions and application to violator of measures of legal coercion. The signs of
administrative and legal guarantees of realization of human rights protection function
are presented.

It is emphasized that the current state of guarantee of protection of rights,
freedoms and legitimate interests of a person and a citizen gives grounds to assert
about the presence of a whole range of problems in the direction of realization of
human rights protection functions in Ukraine. Therefore, administrative legal guarantees
for the implementation of the human rights function need to be updated, the result
of which should be proposals for improving the system of administrative and legal
guarantees and the solution of existing problems in this area.
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PREVENTIVE ACTIVITIES OF THE NATIONAL POLICE OF
UKRAINE IN THE CURRENT LEGAL SPHERE

The article investigates the essence and content of legal regulation of the National
Police of Ukraine in the direction of prevention.  The legal nature of preventive police
measures, their practical use and application by the police in order to the prevention,
preclusion and suppression offences, their role in ensuring public safety and order in the
state, as well as crime counteraction are considered. The author’s definitions of the
subject matter and concepts of “legal regulation”, “preventive policing” and “preventive
police accounting” are set out. On the basis of the research it was proposed to introduce
amendments and additions to the current legislation of Ukraine.

Keywords: prevention, legal regulation, preventive policing, preventive police
accounting, preclusion, offences.

The main feature of the rule of law is the effective legal regulation of social ties.
Therefore, interaction with the National Police of Ukraine should be based on the
definition of the areas of activity of its bodies, structural subdivisions and officials
that ensure the daily democratic regime of these relations on the basis of the rule of
law, inviolability of constitutional rights and freedoms of a human being and citizen.

The effectiveness of the preventive police measures of the National Police
depends on the improvement of the normative regulation of police activity, the clarity
of legal regulations, the existence of a developed system of legislation and relevant by-
laws in this area.

O.F. Andriiko, O.M. Bandurka, V.I. Varenka, I.P. Holosnichenko, Ye.V. Dodina,
R.A. Kaliuzhnyi, A.P. Kliushnichenko, A.M. Kolodii, A.T. Komzuk, V.V. Ko-
pieichykova, M.V. Koval, A.T. Komziuk, M.V. Korniienko, S.L. Lysenkova, O.V. Ne-
hotchenko, S.V. Petkov, P.M. Rabinovich, Yu.I. Rymarenko, O.F. Skakun, O.D. Ti-
khomirova, I.M. Shopina, Yu.S. Shemshuchenko V.K. Shkarupa, dedicate their writings
to the issues of organization of legal regulation of activities in the state, society,
including the bodies of internal affairs and police. Determination of the nature and
peculiarities of preventive and coercive police measures carried out by the police was
studied by D.M. Bakhrach, Ye.A. Bessmertnyi, H.P. Bondarenko, I.O. Galagan,
V.K. Kolpakov, O.P. Korenev, O.M. Lunov, O.P. Sherhin, O.M. Yakuba and other
scientists in the field of administrative law. However, the administrative and legal
aspects of preventive police measures, despite their theoretical and practical significance
and importance, remain undisclosed or debatable.
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The purpose of the article is the analysis of administrative and legal aspects of
legal regulation of the National Police of Ukraine in the field of prevention, preventive
police measures and preventive police accounting.

Scientific literature has consistently noted the place of law and legal regulation
in the organization of any activity of the state and society. In this regard, A.F. Skakun
understands legal regulation as the regulation of social relations, their legal consolidation,
protection and development, carried out with the help of law and a set of legal means
[1,704 ð.]. A.T. Kozmyuk notes that legal regulation is a specific impact, which is
carried out by law as a special normative institutional regulator. The peculiarity of
legal regulation is such a type of social regulation, which has a purposeful, structured,
effective character and is carried out through a targeted system of means that realistically
reflects the very essence of law as a normative institutional formation – a regulator [2,
408 p.].

Thus, legal regulation is defined as the action of the right to public relations
with the help of certain legal means, first of all the norms of law [3, 320 p.]. A.N. Ban-
durka groundedly notes: “Legal regulation ensures distribution of control and supervision
powers between different bodies and services, officials, establishing certain relations
between them” [4, 780 p.]. K.F. Skvortsova specifies: “Legal regulation in any spheres
of state activity concerns not only the definition of rights and obligations of subjects
of legal relations, but also the construction of this system and, finally, the main issues
of the organization of the activities of its individual parts” [5, 160 p.]. With such
principles in mind, it should be noted that one of the initial stages of legal regulation
is the legal norms that constitute the regulatory framework, the core of the legal
regulation mechanism.

Having described the definitions of legal regulation, we determine that the
concept of legal regulation should be understood as the ordering of social relations,
carried out by the state with the help of law and a set of legal means, their legal
fixation, protection and development.

The aggregate of methods and receptions, owing to which social relations of a
certain type regulated, are methods of legal regulation.

There are three traditional methods of legal regulation: authorization, obligation
and prohibition. Consequently, the specified methods of legal regulation correspond
to the direct forms of implementation of legal norms: use, execution, compliance.

At the same time, the legal regulation of police activity in Ukraine provides:
 Firstly, considering that legal norms are both a means and the main instrument

of management of social objects, and at the same time a regulator of police activity,
and a set of social norms and procedures of their implementation, which ensure
normal functioning and development of systems in accordance with the conditions of
their existence. The State, with the help of legal norms, confers certain powers (duties
and specific rights) on State authorities and their officials (subjects of police activity),
within the limits of powers and in the ways provided for by the Constitution and the
laws of Ukraine.

Secondly, the provision of the legislative, executive and judicial branches of
government, the Public Prosecutor’s Office and in particular the National Police, as
one of the enforcement authority. At the same time, the current legislative and
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regulatory regulation of police activity in Ukraine, including the bodies of the
National Police, plays an important role, since the effectiveness of legal regulation
depends largely on the improvement of its legal framework, clarity of instructions,
and the existence of a developed system of legal norms. Legal norms are used to
ensure: defining a system of police powers to ensure the implementation of preventive
police measures by the police authorities and units; the distribution of functions
between the units of a given police authority and their employees for the implementation
of preventive police measures; and the consolidation of the system of facilities and
objects of police activity of the National Police.

Thirdly, the clarification of the number of public relations that arise, that is to
say, the definition of the subject of legal regulation, which covers all public relations,
which objectively by their nature can succumb to regulatory and organizational
impact and in these socio-political conditions require such an impact, carried out
with the help of legal norms and all other legal means.

Fourth, it makes it possible to determine the role of law in the regulation of
police activity in Ukraine, carried out with the help of legal norms, which are legally
enshrined in: 1) the system of police officers’ powers to realize their rights; 2) forms,
types, directions and permissible limits of police activity in the implementation of
preventive police measures; 3) the system of objects and subjects of law enforcement
activity of police officers; 4) distribution of supervisory functions between subdivisions
of a certain body and their employees; 5) basic parameters of interaction and coordination
of the activities of the subjects of police activity in the implementation of preventive
police measures; 6) legal protection of the interests of the subjects of police cooperation;
7) the system of preventive police measures in the interests of ensuring the rule of
law, protection of human and civil rights and freedoms, interests of society and the
state, as well as stability of public relations.

So far, the bodies of the National Police of Ukraine operate within a certain
territory and, accordingly, are reporting and under the control of the executive
authorities, primarily the Cabinet of Ministers of Ukraine. The bodies of the National
Police of Ukraine, as subjects of police activity, differ in a number of ways. First and
foremost, these are the bodies that carry out control and supervision functions; they
continuously perform special state powers in relation to the subjects subordinated to
them, which are obliged to implement the decisions taken by the bodies of the
National Police of Ukraine, within their competence. Thus, we are talking about
powers above departmental ones. It is necessary to understand that this body is
vertically interconnected, in particular, there are internal subordination relations, as
well as control functions in relation to its activities, vested with authoritative powers.

Current police activity in Ukraine is characterized by the following signs:
• is based on the Basic Law and the laws of Ukraine;
• is aimed at objects, the composition of which depends on a specific stage of

historical development of the society and political factors;
• Its content in our society is organically connected with law and legal

understanding, and it clearly expresses the inextricable link between the state and
law, their mutual influence;

• is a public policy;
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• is formed and implemented under the influence of a complex of objective and
subjective factors (legal consciousness of a person, citizen and society as a whole, the
state of crime, economic development of the state, personnel policy selection and
placement), political leadership of the state, its attitude to this issue;

• is implemented through managerial, organizational and legal means and through
the use of preventive police measures, as well as the use of State coercive police
measures, etc.

At the same time, legal regulation of police activity in Ukraine is contained in
legislative and regulatory acts of various forms, nature and legal force.

As a form of existence, legal norms are designed to regulate relations in the area
of policing in the direction of prevention, and regulatory instruments are a way of
fixation and their action, their place of stay in the social and legal dimension of the
national legal system. Through normative and legal acts, the content of legal norms,
provisions of law enforcement practice, as well as in most cases individual prescriptions
and decisions of individual officials are disclosed.

For instance, according to Article 3 of the Law of Ukraine “On the National
Police” dd. 02.07.2015 No. 580-VIII, it is stated that in its activities the police are
guided by the Constitution of Ukraine, international treaties of Ukraine, consent to
be bound by the Verkhovna Rada of Ukraine, the indicated Law and other laws of
Ukraine, acts of the President of Ukraine and resolutions of the Verkhovna Rada of
Ukraine adopted in accordance with the Constitution and laws of Ukraine, acts of the
Cabinet of Ministers of Ukraine, as well as acts of the Ministry of Internal Affairs of
Ukraine issued in accordance with it, and other normative and legal acts [6, 379 p.].

Thus, the legal regulation of the activity of the National Police of Ukraine in the
area of prevention is provided by a specially created state mechanism, the main
component of which is the existing rules of law laying down in laws and other legal
acts, regulated by a significant number of regulatory acts, which differ from each other
in many ways: the name, legal force, the order of adoption, entry into force, etc.

Thereby, the legislation of Ukraine in the sphere of legal regulation of the
activity of the National Police of Ukraine in the area of prevention is premised on the
Basic Law of Ukraine and represents a set of laws, which implement the legal impact
of the state on public affairs with the help of legal norms. All legal norms are equally
aimed at the ultimate goal, but their content, procedure of establishment and influence
on the processes of legal regulation of police activity in the sphere of action and the
mechanism of distribution in the legal system are different. The State confers certain
powers (duties and specific rights) on the National Police and its officers (subjects
of policing), within which they carry out police activities and are guided by the laws
of Ukraine, international treaties of Ukraine, the consent to be bound by which is
given by the Verkhovna Rada of Ukraine, acts of the President of Ukraine and
decisions of the Verkhovna Rada of Ukraine, the legal acts (orders and instructions)
of the Ministry of Internal Affairs and the National Police of Ukraine adopted in
accordance with the Constitution and the laws of Ukraine, the decisions and instructions
of the Cabinet of Ministers of Ukraine, as well as the legal acts (orders and instructions)
of the Ministry of Internal Affairs of Ukraine and the National Police of Ukraine
issued in accordance with it, and other regulatory and legal acts.
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This being so, the stated gives grounds for the formulation of the concept of
“preventive activity” as an activity provided for by the current legislation of Ukraine,
aimed at: prevention and is carried out to the formation of illegal intent; prevention
and occurs after the formation of illegal intent before the beginning of its implementation
and through the commission of an offence, the suppression of offences committed after
the beginning of the offence with the possible application of measures to persons,
verification of compliance with the requirements established by law, restrictions, as
well as with respect to persons on the preventive account. The application of preventive
measures by the police complements educational, informational and awareness-raising
activities and is based on the principles of legality, necessity, proportionality,
effectiveness and respect for human rights and freedoms. Preventive police measures
provide for the application of restrictions on certain rights and freedoms in persons
and organizations in cases prescribed by law, and this manifests itself as mandatory,
although there are no offences against them. That is, these measures have a clear
preventive direction, focused on the protection of public safety and order, on the
avoidance of offenses. The essence of the prophylactic effect of preventive police
measures is, firstly, to avoid unlawful conduct on the part of persons who engage in
such conduct, and secondly, to eliminate the causes contributing to the commission
of offences and to create conditions precluding unlawful conduct.

In order to ensure the objectives of preventive action, there is a need for
preventive police accounting. Such accounting shall be applied to persons who are
prone to committing offences and to persons registered with the police to prevention
them from committing offences.

The National Police carries out preventive work with persons released from
places of deprivation of liberty who have served their sentences for intentional crimes
and where the criminal record has not been removed or cancelled in accordance with
the procedure established by law, as well as with persons who have been officially
warned not to commit domestic violence.

The term “preventive police monitoring” should be understood to mean a series
of measures carried out by the unified information system of the Ministry of Internal
Affairs of Ukraine, aimed at maintaining proper technical condition of information
subsystems on persons on the preventive records and for whom preventive work is
carried out by the National Police.

With these matters cleared away, let’s summarize that legal regulation is a
regulation of social relations carried out by the state with the help of law and a set
of legal means, their legal fixation, protection and development. The legal regulation
of preventive policing has its own peculiarities. By methods of legal regulation, we
understand – a set of methods and techniques by which the community relations of
a certain type are ordered.

Relying on the results of the study, we propose to amend Article 30 and Article
31 of the Law of Ukraine No. 580-VIII “On the National Police” dated July 2, 2015
by adding section 2 of Article 30 by paragraph 2 and 3 of the following content:

“Preventive police activity is the activity provided by the current legislation of
Ukraine, aimed at prevention, carried out to the formation of illegal intent, avoidance
that occurs after formation of illegal intention before the beginning of its realization
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and through commitment of an offence, suppression of the offences made after the
beginning of fulfillment of an offence with possible application to persons of measures,
check of observance of the requirements established by the law, restrictions, and also
concerning persons on the preventive account.

Preventive police accounting is a set of measures implemented by the unified
information system of the Ministry of Internal Affairs of Ukraine, which is aimed at
maintaining the proper technical condition of the information subsystems of the
unified information system of the Ministry of Internal Affairs on persons on the
preventive record keeping and for which the National Police are carrying out preventive
work”.
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ÏÐÅÂÅÍÒÈÂÍÀ Ä²ßËÜÍ²ÑÒÜ ÍÀÖ²ÎÍÀËÜÍÎ¯ ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ Â
ÑÓ×ÀÑÍÎÌÓ ÏÐÀÂÎÂÎÌÓ ÏÎË²

Ó ñòàòò³ äîñë³äæåíî ñóòí³ñòü ³ çì³ñò ïðàâîâîãî ðåãóëþâàííÿ ä³ÿëüíîñò³
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè çà íàïðÿìîì ïðåâåíö³¿, ÿêå çàáåçïå÷óºòüñÿ çà
äîïîìîãîþ ñïåö³àëüíî ñòâîðåíîãî äåðæàâíîãî ìåõàí³çìó, îñíîâíèì åëåìåíòîì
ÿêîãî º íîðìè ïðàâà, çàêð³ïëåí³ â çàêîíàõ òà ³íøèõ ïðàâîâèõ àêòàõ, ÿêèìè
âèçíà÷àºòüñÿ ìîäåëü ïîâåä³íêè ñóá’ºêòà ñóñï³ëüíèõ â³äíîñèí – îðãàíó ïîë³ö³¿ çà
íàïðÿìîì ïðåâåíö³¿.

Ðîçãëÿíóòî ïðàâîâó ïðèðîäó ïðåâåíòèâíèõ ïîë³öåéñüêèõ çàõîä³â, ïðîàíà-
ë³çîâàí³ ïèòàííÿ ¿õ ïðàêòè÷íîãî âèêîðèñòàííÿ ³ çàñòîñóâàííÿ Íàö³îíàëüíîþ
ïîë³ö³ºþ Óêðà¿íè ç ìåòîþ ïðîô³ëàêòèêè, çàïîá³ãàííÿ ³ ïðèïèíåííÿ ïðàâîïîðó-
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øåíü, âèçíà÷åíî ¿õ ðîëü ó çàáåçïå÷åíí³ ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó â äåðæàâ³,
ïðîòèä³¿ çëî÷èííîñò³.

Âèêëàäåíî àâòîðñüê³ âèçíà÷åííÿ ïðåäìåòà é ïîíÿòòÿ ïðàâîâîãî ðåãóëþâàííÿ
ÿê óïîðÿäêóâàííÿ ñóñï³ëüíèõ â³äíîñèí, çä³éñíþâàíîãî äåðæàâîþ çà äîïîìîãîþ
ïðàâà ³ ñóêóïíîñò³ ïðàâîâèõ çàñîá³â òà ¿õ þðèäè÷íîãî çàêð³ïëåííÿ, à òàêîæ ìåòîä³â
ïðàâîâîãî ðåãóëþâàííÿ ÿê ñóêóïíîñò³ ñïîñîá³â ³ ïðèéîì³â, çà äîïîìîãîþ ÿêèõ
óïîðÿäêîâóþòüñÿ ñóñï³ëüí³ â³äíîñèíè âèçíà÷åíîãî âèäó.

Êð³ì òîãî, çàïðîïîíîâàíî àâòîðñüêå âèçíà÷åííÿ ïîíÿòòÿ “ïðåâåíòèâíà
ïîë³öåéñüêà ä³ÿëüí³ñòü” ÿê ä³ÿëüíîñòü, ïåðåäáà÷åíà ÷èííèì çàêîíîäàâñòâîì
Óêðà¿íè, ñïðÿìîâàíî¿ íà: ïðîô³ëàêòèêó òà çä³éñíåííÿ äî ôîðìóâàííÿ ïðîòèïðàâ-
íîãî óìèñëó; â³äâåðíåííÿ, ùî â³äáóâàºòüñÿ ï³ñëÿ ñôîðìóâàííÿ ïðîòèïðàâíîãî
óìèñëó äî ïî÷àòêó éîãî ðåàë³çàö³¿ ³ ÷åðåç â÷èíåííÿ ïðàâîïîðóøåííÿ; ïðèïèíåííÿ
ïðàâîïîðóøåíü, çä³éñíåíèõ ï³ñëÿ ïî÷àòêó â÷èíåííÿ ïðàâîïîðóøåííÿ ³ç ìîæëèâèì
çàñòîñóâàííÿì äî îñ³á çàïîá³æíèõ çàõîä³â, ïåðåâ³ðêè äîòðèìàííÿ âñòàíîâëåíèõ
çàêîíîì âèìîã, îáìåæåíü, à òàêîæ ñòîñîâíî îñ³á, ÿê³ ïåðåáóâàþòü íà ïðåâåíòèâíîìó
îáë³êó. Ñôîðìóëüîâàíî ïîíÿòòÿ “ïðåâåíòèâíèé ïîë³öåéñüêèé îáë³ê”, ÿêå çàïðî-
ïîíîâàíî ðîçãëÿäàòè ÿê êîìïëåêñ çàõîä³â, çä³éñíþâàíèé ºäèíîþ ³íôîðìàö³éíîþ
ñèñòåìîþ ÌÂÑ Óêðà¿íè äëÿ çàáåçïå÷åííÿ åôåêòèâíî¿ ðîáîòè ³íôîðìàö³éíèõ
ï³äñèñòåì îáë³êó îñ³á, ÿê³ ïåðåáóâàþòü íà ïðîô³ëàêòè÷íèõ îáë³êàõ òà ùîäî ÿêèõ
çä³éñíþºòüñÿ ïðåâåíòèâíà ðîáîòà îðãàíàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Çâàæàþ÷è íà âèêëàäåíå âèùå, çàïðîïîíîâàíî âíåñòè çì³íè òà äîïîâíåííÿ äî
ñò.ñò. 30 òà 31 Çàêîíó Óêðà¿íè â³ä 02.07.2015 ¹ 580-V²²² “Ïðî Íàö³îíàëüíó ïîë³ö³þ”.

Êëþ÷îâ³ ñëîâà: ïðåâåíö³ÿ, ïðàâîâå ðåãóëþâàííÿ, ïðåâåíòèâíà ïîë³öåéñüêà
ä³ÿëüí³ñòü, ïðåâåíòèâíèé ïîë³öåéñüêèé îáë³ê, ïðîô³ëàêòèêà, çàïîá³ãàííÿ,
ïðàâîïîðóøåííÿ.
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The author has researched topical issues of gender equality policy in the system of
the Ministry of Internal Affairs of Ukraine. Attention is drawn to the fact that the
mechanism for implementing the policy of equal rights and opportunities for women and
men in Ukraine is far from being perfect. It was noted that at the current stage of
formation and implementation of gender policy in Ukraine should be fixed not only at
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enforcement. The author has submitted proposals to improve the implementation of the
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It is obvious that the implementation of the principle of equality has to cover
all life spheres as well as the public one. It is worth noting that today, in Ukraine
there are certain preconditions for the implementation of the policy of equal rights
and opportunities for women and men (or so-called “gender equality”). At the same
time, the mechanism for the implementation of gender equality yet cannot be qualified
as perfect. Discrimination against both women and men sexes still exists in Ukrainian
society, in particular, in the sphere of exercising the rights to take part in public
administration.

In this regard, it is obvious that at the present stage of the formation and
implementation of gender policy in Ukraine, the provisions on gender equality should
be consolidated not only at the national level but also be detailed in different spheres
of public life, including law enforcement one.

Both domestic and foreign scholars devoted a lot of papers concerning the study
of individual aspects of the implementation of the policy of equal rights and
opportunities of women and men in different time periods. However, there is no
comprehensive research related to the introduction of the policy of equal rights and
opportunities for women and men directly within the system of the Ministry of
Internal Affairs of Ukraine (hereinafter referred to as the MIA). The above information
refreshes the need to undertake independent research on this issue and requires
follow-up study.
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Modern European integration processes taking place in Ukraine, violate socio-
economic and political situation in the country caused fundamental changes in the
activities of the majority of state institutions, including law-enforcement agencies. In
this context, in the process of implementing Development Strategy of IAA of Ukraine,
the MIA was reformed into a multi-functional civilian agency of European type,
which ensures guidance and coordination of the activities of the National Police of
Ukraine (hereinafter referred to as the NPU), the State Service Emergency Service of
Ukraine (hereinafter referred to as the SESU), Administration of the State Border
Guard Service of Ukraine (hereinafter the SBGSU), the State Migration Service of
Ukraine (hereinafter referred to as the SMSU) and the National Guard of Ukraine
(hereinafter referred to as the NGU) implementing the state policy in the relevant
spheres by the Cabinet of Ministers (the CMU) by virtue of the Minister of Internal.

Today, it is necessary to consider the activity of the MIA of Ukraine, which is
one of the main subjects of the implementation of the mentioned policy, as a perfect
example in implementing the policy of the equal rights and opportunities of women
and men in government bodies. Thus, a substantive step towards the implementation
of the obligations assumed by the state was the establishment of the post of the
Adviser on Human Rights and Gender Issues within the Ministry of Internal Affairs
in autumn of 2004. The introduction of such a position has become a manifestation
of the fact that the MIA can be an active participant in the process of forming and
implementing gender policy in Ukraine. In particular, it concerns the issues of the
fight against sexual harassment, prevention of domestic violence, child abuse, counter-
trafficking in persons. Moreover, according to the Order of the MIA as of 06.02.2008
¹ 105, it was created a working group under the MIA to introduce gender approaches
into the activities of IAA. It elaborated Program for Gender Equality in the Internal
Affairs Agencies (hereinafter referred to as IAA) in Ukraine for the period until 2011
aimed at developing and maintaining gender equality in the IAA through conducting
a complex of measures to resolve problems of law-enforcement bodies [1].

At the same time, it must be noted that statutory regulation of the mentioned
sphere does not fully reflect the real state of affairs. In order to assess the current state
of introduction of the policy of equal rights and opportunities for women and men in
the system of the MIA of Ukraine, in our opinion, the analysis of statistical information
on the distribution and the ratio of men and women of the Ministry of Internal
Affairs of Ukraine is an important precondition, in particular: the Central Office of
the Ministry of Internal Affairs of Ukraine, institutes and establishments subjected to
its administration, namely: the Main Service Center, higher education institutions
and research establishments (hereinafter referred to as the MIA) as well as the
National Guard of Ukraine and central executive bodies the activities of which are
guided and coordinated by the CMU through the Minister of Internal Affairs (hereinafter
Internal Affairs Agencies) both for 2016–2017 and 2018 (as of August, 2018). The
study of this information allows identifying the dynamics of involvement of women
and men in the activities of the above-mentioned bodies as well as assessing the
success of the introduction of policy on the equal rights and opportunities for women
and men in the system of the MIA of Ukraine during the last three years. In addition,
obtained data can serve as an informational basis for further adjustments in personnel
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policy in the context of introducing gender parity in the system of the MIA of
Ukraine [2].

Thus, the analysis of statistic data on general characteristic of personnel policy
on recruitment and holding of women and men on the positions in the system of the
MIA of Ukraine during 2016–2017 shows that the total number of people working in
the system of the MIA of Ukraine (not taking into account the State Border Guard
Service of Ukraine and the State Emergency Service of Ukraine due to the lack of
data) is as follows:

– in 2016, it was more than 150 thousand people; more than 105 thousand or
69.2 % were men and more than 47 thousand or 30.8 %–women;

– in 2017, it was more than 170 thousand people; more than 118 thousand or
71.3 % were men and more than 47 thousand or 28.7 % – women.

The above data demonstrates the following situation: the total number of employees
in 2017 increased by 8.68 % compared to 2016 but it was not caused by the expansion
in the number of women. Based on the data, one can conclude that vacancies were
mainly held by men, whose number has increased by 2 %. If to examine data in
individual bodies, it is worth mentioning that the number of working people:

1) in the Central Office of the MIA, higher education institutions and scientific
establishments, service centers and other institutions and establishments belonging to
the sphere of its management (hereinafter referred to as the MIA):

– in 2016, it amounted to more than 19 thousand people (12.62 % of the total
number of employees of the MIA) where more than 7 thousand or 39.5 % were men
and more than 11 thousand or 60.5 % – women;

– in 2017, the total number of women increased and amounted to more than 12
thousand compared to almost 8 thousand men whose number also increased; women
prevailed over the number of men by about a third;

2) in relation to the internal affairs agencies (in particular, the National Guard
of Ukraine and central executive bodies the activities of which are guided and
coordinated by the Cabinet of Ministers of Ukraine through the Minister of Internal
Affairs (except the State Border Guard Service of Ukraine and the State Emergency
Service of Ukraine due to the lack of data), in 2016, the total number was more than
133 thousand people (87.3 % of the total number of employees of the MIA) where
more than half – more than 98 thousand were men (73.4 % of the total number of
employees in the system of the MIA of Ukraine) and just more than 35 thousand –
women (26.5 % of the total number of employees in the internal affairs agencies of
Ukraine). In its turn, in 2017, the total number of women (executives and performers)
was 36 thousand (24.3 %) compared to more than 110 thousand men (75.6 %) and
is less than the number of men in three times.

Thus, in comparison with the MIA, there is a lack of the balance in the general
amount of staff in the very internal affairs agencies. At the same time, the distribution
of women and men by post shows varying nature and traditional hold of executive
positions mainly by women, while leadership positions are mostly occupied by men.
This tendency is mainly observed in the bodies of the MIA of Ukraine.

The analysis of the obtained statistics does not allow drawing up a coherent
vision of the ratio of the number of women and men employees who are on parental

© Protsenko Òaras, 2019



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.08

87

leave due to the lack of such data towards the MIA and the NGU. But nevertheless,
the analysis of a similar data concerning the MIA bodies gives the reasons to argue
that the situation is as follows.

In 2016, more than 98 % of 100 % of employees, who were on parental leave, of
the MIA bodies were women. 3,664 people are the total number of employees of the
central executive bodies who had childcare leave in 2017. Almost 100 % of them are
women (97.70 %). In the context of the aforementioned, it is not surprising that in
the central office of the National Police of Ukraine none of the male employees took
a child-care leave and 100 % of the so-called “parental leave people” were women.

Thus, during 2016–2017, the percentage of women was one-third of the total
number of employees in the analysed bodies. Moreover, the distribution of posts
showed that most of the positions related to the performance of assignments were
occupied by women compared to senior positions where the density of men is
significantly higher. The largest gap between the number of men and women was
observed in security agencies, where a critical lack of female employees was noted.

As for 2018, it should be noted that the analysis of statistical data on the general
characteristics of the personnel policy regarding the employment and posts maintenance
for women and men shows that the number of men in the entire system of the MIA
of Ukraine exceeds the number of women almost 4.5 times or by 56 % – 78 % of men
and 22 % of women of the total number of employees (taking into account the
SBGSU and the SMSU) as of 20.08.2018. Thus, the total number of employees in the
MIA of Ukraine is more than 290 thousand people: more than 226 thousand are men
(78 % of the total number) and more than 64 thousand are women (22 % of the
total number).

Among them the number of employees of:
1) the MIA (the Central Office, the Main Service Center, higher education

institutions and scientific establishments of the MIA) is 13 thousand people: more
than 6 600 or 50.4 % are men and more than 6,500 or 49,6 % are women;

2) the number of employees of the internal affairs agencies (in particular, the
National Guard of Ukraine and central executive bodies the activities of which are
guided and coordinated by the Cabinet of Ministers of Ukraine through the Minister
of internal Affairs) is more than 277 thousand people: more than 220 thousand or
79.3 % are men and more than 57 thousand or 20.7 % are women.

Consequently, it is observed that the MIA keeps gender parity that is
approximately the same number of women and men hold posts (50.4 % of men and
49.6 % of women of the total number of employees in the MIA), while the MIA
agencies have a certain misbalance because the amount of men holding posts exceeds
3.8 times or by 58.6 % the amount of women (79.3 % of men and 20.7 % of women
of the total number of employees in the MIA agencies).

The results of gender analysis of the implementation of personnel policy in
individual bodies and units of the MIA of Ukraine regarding the recruitment and
posts maintenance for women and men gives grounds to state that there is a significant
difference in the number of female and male employees. For example, the absence
and/or low number of women is usually observed in those agencies and units whose
functions and tasks the society mainly associates with men, that is, the implementation
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of which requires excellent physical training, involves increased responsibility, heavy
physical activity, service in “field conditions” (that, in turn, leads to the lack of
appropriate sanitary comfort), frequent absence at home, the need to work in a mode
of high exertion and self-denial.

First of all, they include the NGU, SBGSU, NPU and SMSU where the number
of women amounts from 7.1 % to 28 % of the total number of these bodies, as well
as separate units of the MIA the activities of which are directly related to interaction
with these bodies (Office of Cooperation with the NGU, Office of Cooperation with
the SBGSU, Office of Cooperation with NPU, division of mobilization work and
armor protection organization). In other words, agencies the activities of which are
related to the observance of strict hierarchy, subordination and discipline, special
organizational structure and interpersonal communication, physical well-being, greater
social and professional responsibility, the resolution of operational-service tasks,
unlimited work day, and high risk to lose health and/or even life.

In contrast, the absence and/or the low number of men is observed in those
bodies and units the functions and tasks of which are mainly related to conditions
that require activity without additional physical and psychological stresses with a
more calm and normalized work schedule (for example, legal support, documentation
of official activity, monitoring of human rights observance, provision of health care,
compliance with gender equality, etc.). Thus, such units should be considered, in
particular: in the MIA –Department for Gender Equality Issues; Department for the
Prevention of Corruption and Lustration; Department of Legal Support; Department
of Informatization; Department of Health and Rehabilitation, Department of Official
Activity Documentation, Office of Human Rights Monitoring; in the bodies of the
MIA – SMSU where the number of women is almost 80 % of the total number of
employees of the State Migration Service of Ukraine.

If to conduct a gender analysis of the implementation of personnel policy in the
system of the MIA of Ukraine in terms of holding senior positions in the system of
the MIA of Ukraine, it should be emphasized that the number of employees who hold
leadership positions (not below than deputy head of the department) in the system
of the MIA of Ukraine is more than 34 thousand people, among which more than 30
thousand or 87 % are men and more than 4 thousand or just 13 % are women.

The number of employees who hold senior posts directly in:
1) the MIA, there are 1600 thousand people: more than 1100 thousand are men

(69.7 %) and more than 500 are women (30.3 %);
2) there is a misbalance in gender parity towards holding senior posts by men

and women in the internal affairs agencies where the number of employees holding
senior positions is more than 32 thousand people, among which more than 28 thousand
are men (87.8 %) and more than 4 thousand are women (12.2 %):

– a small number of women holding leadership positions is observed: in the
National Guard of Ukraine where only 2.3 % of women take senior positions and
97.7 % are men; in the State Border Guard Service of Ukraine where only 10 % of
women occupy managerial positions and 90 % – men; in the National Police of
Ukraine where only 12.5 % of women occupy managerial positions and 87.5 % is
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men; in the State Emergency Service of Ukraine where 19.1 % of women hold senior
positions and 80.9 % – men;

– in turn, a large number of women who hold leadership positions is observed
only in the State Migration Service of Ukraine where 59 % of women hold senior
positions, and 40.9 % is men.

Thus, as you can see, the number of men in the system of the MIA of Ukraine,
who hold managerial positions in the system of the MIA of Ukraine, exceeds the
number of women almost in 7.6 times or by 74 %. The number of men who are hold
managerial positions in the Ministry of Internal Affairs of Ukraine exceeds the
number of women almost 3.2 times or by 39.4 % and in the agencies of the MIA of
Ukraine – exceeds the number of women more than 7 times or by 75.6 %.

Gender analysis of the implementation of personnel policy in the system of the
MIA of Ukraine regarding the issue of parental leave gives grounds to assert that the
number of employees of internal affairs agencies of Ukraine, who were on parental
leave, is more than 6200 persons: almost 97 % are women and only about 3 % are men.

It should be pointed out that carrying out comprehensive analysis of employees
in individual bodies and units of the MIA of Ukraine, who are on parental leave, in
our opinion, is not expedient because the absolute majority of the total staffing (that
is more than 90 %) is women.

In this context, one can mark only the National Guard of Ukraine where the
number of women who are on parental leave amounts to 100 % of the total staffing.

I would also like to draw your attention to the fact that there is a significant
difference in the ratio of women and men not only regarding holding of management
positions and parental leave, as it was mentioned above, but also regarding the
participation in the Anti-Terrorist Operation (ATO), Joint Forces Operation (JFO)
and peacekeeping activities. The great majority of employees of the system of the MIA
of Ukraine who have taken part or participate in ATO (JFO) (including those who
were injured /crippled or who died in the ATO zone (JFO) and obtained the status
of “Combat veterans”) as well as in peacekeeping activities are men.

Thus, the number of female employees in the system of the MIA of Ukraine who
have taken part or participate in ATO (JFO) (including those who were injured /
crippled or who died in the ATO zone (JFO) and obtained the status of “Combat
veterans”) as well as in peacekeeping activities is from 0,04 % to 2,8 %. The above
conclusion is based on the fact that the number of employees in the system of MIA
of Ukraine, as of 20.08.2018, who:

1) has participated or is participating in maintaining ATO (JFO) is 47 thousand
people, 46 thousand of whom is men (97.4 %) and only more than 1100 are women
(2.5 %), in particular, the number of such employees: a) in the MIA is 555 people,
474 of whom are men (81 %) and 81 – women (14.6 %); b) in the agencies of the
MIA system (not taking into account the data of the State Guarder Board of Ukraine
due to the lack of information) it accounts to 46 thousand people, more than 45
thousand of whom are men (H97.6 %) and over 1100 are women (2.3 %);

2) was injured /crippled in the ATO zone is 861 people, 852 of whom are men
(98.9 %) and only 9 women (1.04 %), in particular, the number of such employees:
a) 11 persons in the MIA, no women at all, and all 11 persons (100 %) are only men;
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b) in the system of the MIA agencies (not taking into account the data of the State
Guarder Board of Ukraine due to the lack of information), it is 850 people, 841 of
whom are men (98.9 %) and more than 9 are women (1.09 %);

3) died in the ATO zone (JFO): 236 people, 235 of whom are women (99.6 %)
and only one woman (0.4 %);

4) obtained the status of “Combat veterans”: more than 35 thousand people,
more than 34 thousand of whom are men (97.2 %) and over 900 people are women
(2.8 %), in particular, the number of such workers: a) in the MIA is 545 people, 483
of whom are men (88,6 %) and 62 – women (11,4 %); b) in the agencies of the MIA
of Ukraine (not taking into account the data of the State Guarder Board of Ukraine
due to the lack of information) there are more than 34 thousand people, 33 thousand
of whom are men (97.4 %) and more than 900 are women (2.6 %);

5) involved in peacekeeping activities – 153 people, 148 of whom are men
( 96.7 %) and 4 women (2.6 %).

Therefore, the analysis provides grounds for the general conclusion that the
current state of introduction of the policy of equal rights and opportunities for
women and men in the system of the MIA of Ukraine does not fully comply with the
relevant requirements and international standards. Despite the positive changes which
have taken place after the MIA reform, there are many gaps in the sphere under
consideration, including: a lack of equality between women and men among employees
of the MIA system, insufficient security of equal treatment and equal career opportunities
for male and female employees and others.

That sort of conclusion is based on the latest statistical data:
1. The number of men in the system of the MIA of Ukraine exceeds the number

of women almost 4.5 times or by 56 % (78% of men and 22 % of women of the total
number of employees).

2. In the internal affairs agencies of Ukraine, there is a misbalance in the gender
parity towards the holding of posts by women and men because men hold the posts
3.8 times or by 58.6 % more than females (79.3 % of men and 20.7 % of women of the
total number of employees in the system of the MIA of Ukraine). At the same time,
the MIA observes gender parity, that is, there is approximately equal number of
women and men holding posts (50.4 % of men and 49.6 % of women of the total
number of employees of the MIA).

3. There is a meaningful and significant difference in the number of female and
male employees in separate units of the MIA and internal affairs agencies. For
example, the absence and / or a low number of women is usually observed in those
agencies and units the functions and tasks of which the society mainly associates with
men, that is, the implementation of which requires excellent physical well-being,
involves increased responsibility, heavy physical activity, service in “field conditions”
(that, in turn, leads to the lack of appropriate sanitary comfort), frequent absence at
home, the need to work in a mode of high exertion and self-denial.

They should include agencies the activities of which are related to the observance
of strict hierarchy, subordination and discipline, special organizational structure and
interpersonal communication, excellent physical well-being, greater social and
professional responsibility, the resolution of operational-service tasks, unlimited work
day, and a high risk to lose one’s health and/or even life.
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In contrast, the absence and/or a low number of men is observed in those bodies
and units the functions and tasks of which are mainly related to the conditions that
require activity without additional physical and psychological stresses with a more
calm and normalized work schedule (for example, legal support, documentation of
official activity, monitoring of human rights observance, provision of health care,
compliance with gender equality, etc.).

4. There is a significant difference in the correlation of women and men not only
in the context of holding senior posts in the system of the MIA of Ukraine and
parental leave but regarding participation in ATO (JFO) and peacekeeping activity,
in particular:

1) now, men hold the majority of senior positions in the system of the MIA of
Ukraine. Thus, the number of men in the system of the MIA of Ukraine, who hold
senior positions (not below than a deputy head of the department), exceeds almost 7.6
times or by 74 % the number of women (87 % of men and 13 % of women of the total
number of senior employees). The number of men who hold senior positions in the
Ministry of Internal Affairs of Ukraine is almost 3.2 times or by 39.4 % higher than
the number of women (69.7 % of men and 30.3 % of women of the total number of
senior employees) and in the bodies of the MIA of Ukraine – almost 7.1 times or by
75.6 % higher than the number of women (87.8 % of men and 12.2 % of women of
the total number of senior employees);

2) parental leave among male staff of the system of the MIA of Ukraine is
unpopular, and the number of women in the system of the MIA of Ukraine who are
on parental leave exceeds the number of men almost 33.3 times or by 94 % (97 % of
women and 3 % of men are on parental leave), and in the National Guard of Ukraine
none of male employees took a parental leave and 100 % of the so-called “parental
leave people” were women;

3) the overwhelming majority of employees of the system of the MIA of Ukraine
who has participated or are participating in ATO (JFO) (including those who were
injured /crippled or who died in the ATO zone (JFO) and obtained the status of
“Combat veterans”) as well as in peacekeeping activities is men. Thus, the number of
female employees in the system of the MIA of Ukraine who has participated or is
participating in ATO (JFO) (including those who were injured /crippled or who
died in the ATO zone (JFO) and obtained the status of “Combat veterans”) as well
as in peacekeeping activities is from 0,04 % to 2,8 %.

Thus, the findings confirm the availability of significant differences in the
number of female and male employees in the relevant bodies and units of the MIA.
The phenomena can be explained by the lack of interest in the majority of women to
hold the positions requiring excellent physical well-being, involving increased
responsibility, heavy physical activity, over time work, etc. giving preference to non-
stress areas of work, with standard working hours, without additional workload
trying to balance their work life with the family. It is also caused by the fact that now
in the system of the MIA there are relevant prejudices that first, women are not ready
for such type of work and are not interested in it and, secondly, such positions should
be mainly held by the employees who have a certain list of qualities that is usually
peculiar to male not female character according to the vision of an ordinary person.

We believe that it was caused by the narrow understanding of gender issues as
well as by the availability of certain gender stereotypes which are deeply rooted in the
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society according to which: first, work in law enforcement agencies, holding of senior
positions in the agencies as well as participation in ATO (JFO) and peacekeeping
activity is understood as exclusively man not woman staff; second, it is considered
that solely a woman should be engaged in upbringing of children and therefore, it is
she who should be on parental leave. One for the reasons is also the existence of
certain stereotypes about the fact that one of the reasoning may be the marginalization
of father role laid down since the Soviet era when motherhood was considered the
greatest duty to the state. It is impossible to disagree with the fact that “... in the
security sector, there is a widespread metaphor for women career as follows “three
maternity leaves–you are colonel”, or “3 maternity leaves – retiring pension”. At the
same time, men who are on service, taking parental leave, are often publicly or
implicitly victimized by colleagues and executive staff, subject to certain mockeries
and ridicules because they are not considered to be full-time employees [3]. Many
experts believe that the above stereotypes are available due to the corresponding
public perception of the social role of a man who is a priori considered to be a
courageous “breadwinner” of the family, and one who is on parental leave is a
“henpecked husband” who had to stay at home due to his inability to support his
family.
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Àâòîðîì äîñë³äæåíî àêòóàëüí³ ïèòàííÿ ùîäî âïðîâàäæåííÿ ïîë³òèêè ð³âíèõ
ïðàâ ³ ìîæëèâîñòåé æ³íîê òà ÷îëîâ³ê³â ó ñèñòåì³ ÌÂÑ Óêðà¿íè. Àêöåíòîâàíî
óâàãó íà òîìó, ùî ìåõàí³çì óïðîâàäæåííÿ ïîë³òèêè ð³âíèõ ïðàâ ³ ìîæëèâîñòåé
æ³íîê òà ÷îëîâ³ê³â â Óêðà¿í³ íå º äîñêîíàëèì, ïðî ùî ñâ³ä÷èòü íàÿâí³ñòü äèñêðè-
ì³íàö³¿ îñ³á ÿê æ³íî÷î¿, òàê ³ ÷îëîâ³÷î¿ ñòàò³. Íàãîëîøåíî, ùî íà ñó÷àñíîìó åòàï³
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ôîðìóâàííÿ òà âïðîâàäæåííÿ ãåíäåðíî¿ ïîë³òèêè â Óêðà¿í³ ïîëîæåííÿ ùîäî
ð³âíîñò³ ÷îëîâ³ê³â òà æ³íîê ìàþòü áóòè çàêð³ïëåí³ íå ëèøå íà çàãàëüíîäåðæàâíîìó
ð³âí³, à é êîíêðåòèçóâàòèñÿ ó ð³çíèõ ñôåðàõ ñóñï³ëüíîãî æèòòÿ, ó òîìó ÷èñë³ é ó
ïðàâîîõîðîíí³é. Çàçíà÷åíî, ùî ïîïðè ïîçèòèâí³ çðóøåííÿ, ÿê³ â³äáóëèñÿ ï³ñëÿ
ðåôîðìóâàííÿ ñèñòåìè ÌÂÑ, ó ñôåð³ âïðîâàäæåííÿ ïîë³òèêè ð³âíèõ ïðàâ ³ ìîæ-
ëèâîñòåé æ³íîê òà ÷îëîâ³ê³â çàëèøèëîñÿ ÷èìàëî ïðîãàëèí, ÿê³ ïîòðåáóþòü â³äïî-
â³äíîãî óäîñêîíàëåííÿ. Êîíñòàòîâàíî, ùî äëÿ îö³íêè ñó÷àñíîãî ñòàíó âïðîâàäæåííÿ
ïîë³òèêè ð³âíèõ ïðàâ ³ ìîæëèâîñòåé æ³íîê òà ÷îëîâ³ê³â ó ñèñòåì³ ÌÂÑ Óêðà¿íè
âàæëèâîþ ïåðåäóìîâîþ âèñòóïàº ïðîâåäåííÿ àíàë³çó ñòàòèñòè÷íî¿ ³íôîðìàö³¿
ùîäî ðîçïîä³ëó òà ñï³ââ³äíîøåííÿ ïðàö³âíèê³â ÷îëîâ³÷î¿ òà æ³íî÷î¿ ñòàò³ ñèñòåìè
ÌÂÑ. Íà ï³äñòàâ³ àíàë³çó ö³º¿ ñòàòèñòè÷íî¿ ³íôîðìàö³¿ çðîáëåíî âèñíîâîê ïðî
íàÿâí³ñòü çíà÷íî¿ ðîçá³æíîñò³ â ê³ëüêîñò³ ïðàö³âíèê³â æ³íî÷î¿ òà ÷îëîâ³÷î¿ ñòàò³
ó â³äïîâ³äíèõ îðãàíàõ òà ï³äðîçä³ëàõ ñèñòåìè ÌÂÑ, à òàêîæ âèçíà÷åí³ îñíîâí³
ïðè÷èíè, ùî ñïðèÿþòü öüîìó.

Ç ìåòîþ âäîñêîíàëåííÿ ïîë³òèêè ãåíäåðíî¿ ð³âíîñò³ ó ñèñòåì³ ÌÂÑ Óêðà¿íè
çàïðîïîíîâàíî âèçíà÷èòè ïåðøî÷åðãîâèìè çàõîäàìè: 1) ïðèâåäåííÿ â³äîì÷èõ
íîðìàòèâíî-ïðàâîâèõ àêò³â ÌÂÑ ó â³äïîâ³äí³ñòü äî Íàö³îíàëüíîãî ïëàíó “Æ³íêè,
ìèð, áåçïåêà” (ç³ çì³íàìè, âíåñåíèìè çã³äíî ç ðîçïîðÿäæåííÿì ÊÌÓ â³ä 05.09.2018
¹ 637-ð), Íàö³îíàëüíîãî ïëàíó ä³é ç ë³êâ³äàö³¿ äèñêðèì³íàö³¿ òà Äåðæàâíî¿ ñî-
ö³àëüíî¿ ïðîãðàìè çàáåçïå÷åííÿ ð³âíèõ ïðàâ òà ìîæëèâîñòåé, çîêðåìà, øëÿõîì
çàòâåðäæåííÿ íîâîãî Ïëàíó çàõîä³â ÌÂÑ ç ðåàë³çàö³¿ ãåíäåðíî¿ ïîë³òèêè íà
ïåð³îä äî 2021 ð. çàì³ñòü Ïëàíó çàõîä³â ÌÂÑ ùîäî âèêîíàííÿ Íàö³îíàëüíîãî
ïëàíó “Æ³íêè, ìèð, áåçïåêà”, ÿêèé ìàº áóòè âèçíàíèì òàêèì, ùî âòðàòèâ ÷èíí³ñòü
ó çâ’ÿçêó ç òèì, ùî éîãî ïîëîæåííÿ íå â³äïîâ³äàþòü çàçíà÷åíèì âèùå íàö³îíàëüíèì
äîêóìåíòàì; 2) çàòâåðäæåííÿ Ïëàíó çàõîä³â ³ç ðåàë³çàö³¿ Ñòðàòåã³¿ ðîçâèòêó îðãàí³â
ñèñòåìè ÌÂÑ äî 2020 ð., â ÿêîìó ìàº áóòè äåòàëüíî âèçíà÷åíî â³äïîâ³äí³ îðãà-
í³çàö³éí³ ìåõàí³çìè âïðîâàäæåííÿ äîñë³äæóâàíî¿ ïîë³òèêè; 3) çàáåçïå÷åííÿ ð³âíîãî
ñòàâëåííÿ òà ð³âíèõ êàð’ºðíèõ ìîæëèâîñòåé äëÿ ïðàö³âíèê³â ÷îëîâ³÷î¿ ³ æ³íî÷î¿
ñòàò³ â ñèñòåì³ ÌÂÑ, ó òîìó ÷èñë³ øëÿõîì âêëþ÷åííÿ â³äïîâ³äíèõ ïîëîæåíü äî
ïîðÿäêó äîáîðó êàäð³â; 4) ïðîâåäåííÿ â³äïîâ³äíèõ íàâ÷àíü, òðåí³íã³â, ñåì³íàð³â,
êðóãëèõ ñòîë³â, ôîðóì³â òîùî, ñïðÿìîâàíèõ íà ïîäîëàííÿ óñòàëåíèõ ãåíäåðíèõ
óÿâëåíü òà ôîðìóâàííÿ ñó÷àñíèõ ë³áåðàëüíèõ ïîãëÿä³â íà ðîëü òà ì³ñöå æ³íîê ³
÷îëîâ³ê³â ÿê ó ñóñï³ëüíîìó æèòò³ âçàãàë³, òàê é ó ä³ÿëüíîñò³ îðãàí³â ñèñòåìè
ÌÂÑ çîêðåìà; 5) çä³éñíåííÿ ïîñò³éíîãî (ùîðîêó) ãåíäåðíîãî àíàë³çó âèêîíàííÿ
êàäðîâî¿ ïîë³òèêè ùîäî íàéìó òà óòðèìàííÿ íà ðîáî÷èõ ïîñàäàõ æ³íîê òà ÷îëîâ³ê³â;
6) ôîðìóâàííÿ êàäðîâèõ êîì³ñ³é øëÿõîì âêëþ÷åííÿ äî íèõ îäíàêîâî¿ ê³ëüêîñò³
æ³íîê òà ÷îëîâ³ê³â ç ìåòîþ çìåíøåííÿ óïåðåäæåíîñò³ ïðè ïðèéíÿòò³ êàäðîâèõ
ð³øåíü; 7) ïðîâåäåííÿ ïîäàëüøèõ íàóêîâèõ, çîêðåìà, åìï³ðè÷íèõ, äîñë³äæåíü
ùîäî âïðîâàäæåííÿ ïðèíöèïó ð³âíî¿ ó÷àñò³ æ³íîê òà ÷îëîâ³ê³â ó ñèñòåì³ ÌÂÑ
Óêðà¿íè, à òàêîæ ïðîòèä³¿ äèñêðèì³íàö³¿ çà îçíàêîþ ñòàò³ òà ñåêñóàëüíèõ äîìàãàíü;
8) ôîðìóâàííÿ ãåíäåðíî¿ êóëüòóðè ïðàö³âíèê³â ñèñòåìè ÌÂÑ Óêðà¿íè òà óñóíåííÿ
ãåíäåðíî-äèñêðèì³íàö³éíèõ ñòåðåîòèï³â; 9) ðîçøèðåííÿ ìîæëèâîñòåé ïîºäíàííÿ
ñ³ìåéíèõ îáîâ’ÿçê³â òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³ ÿê æ³íêàìè, òàê ³ ÷îëîâ³êàìè
òîùî.

Êëþ÷îâ³ ñëîâà: ãåíäåðíà ð³âí³ñòü, ïðàâîîõîðîííà ä³ÿëüí³ñòü, ð³âí³ñòü ïðàâ
÷îëîâ³ê³â ³ æ³íîê.

Îòðèìàíî 07.06.2019
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“ÁÀÍÊ²ÂÑÜÊ² ÌÅÒÀËÈ”

Ó ñòàòò³ ðîçãëÿíóòî ïèòàííÿ ñï³ââ³äíîøåííÿ ïîíÿòü “ìîíåòàðí³ ìåòàëè”
òà “áàíê³âñüê³ ìåòàëè”. Äîñë³äæåíî çàêîíîäàâñòâî ùîäî âèçíà÷åííÿ òà âèêîðè-
ñòàííÿ öèõ ïîíÿòü ïðè ïðàâîâîìó ðåãóëþâàíí³ ó áàíê³âñüê³é ñôåð³. Íà îñíîâ³ àíà-
ë³çó çàêîíîäàâñòâà âèçíà÷åí³ îçíàêè, õàðàêòåðí³ äëÿ ìîíåòàðíèõ ìåòàë³â òà îç-
íàêè áàíê³âñüêèõ ìåòàë³â. Âèçíà÷åíî, ùî äî ìîíåòàðíèõ ìåòàë³â íà ñó÷àñíîìó
åòàï³ ìîæíà â³äíåñòè ëèøå ìîíåòàðíå çîëîòî. Îá´ðóíòîâàíî, ùî ìîíåòàðíå çî-
ëîòî òà áàíê³âñüê³ ìåòàëè ìàþòü ð³çíèé ïðàâîâèé ðåæèì, òîìó ìîíåòàðíå çî-
ëîòî íå â³äíîñèòüñÿ äî áàíê³âñüêèõ ìåòàë³â.

Êëþ÷îâ³ ñëîâà: ìîíåòàðíå çîëîòî, áàíê³âñüê³ ìåòàëè, àëîêîâàí³ ðàõóíêè,
çîëîòîâàëþòíèé ðåçåðâ, Íàö³îíàëüíèé áàíê Óêðà¿íè.

Íîðìàòèâíå âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â â Óêðà¿í³ íà ñüîãîäí³ â³äñóòíº,
ïðîòå òàêå ñòàíîâèùå áóëî íå çàâæäè. Íà ïî÷àòêó 2000-õ ðîê³â çàêîíîäàâñòâî
Óêðà¿íè ì³ñòèëî íåïîîäèíîê³ òà íåîäíîçíà÷í³ âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â. Â
áàíê³âñüê³é ñôåð³, â³äïîâ³äíî äî ðîçïîðÿäæåííÿ Íàö³îíàëüíîãî áàíêó Óêðà¿íè
â³ä 29.05.1998 ¹ 208-ð “Ïðî íîâ³ ö³íè íà ìîíåòàðí³ ìåòàëè”, ìîíåòàðí³ ìåòàëè
âèçíà÷àëèñÿ ÿê “…çëèâêè (ïîðîøêè) äîðîãîö³ííèõ ìåòàë³â, ÿê³ â³äïîâ³äàþòü
äåðæàâíèì òà ñâ³òîâèì ñòàíäàðòàì ÿêîñò³ (Au – íå íèæ÷å 99,5 %; Pt – íå íèæ÷å
99,95 %; Pd – íå íèæ÷å 99,95 %) [1]. Öåé íîðìàòèâíèé àêò âòðàòèâ ÷èíí³ñòü íà
ï³äñòàâ³ ðîçïîðÿäæåííÿ Íàö³îíàëüíîãî áàíêó Óêðà¿íè â³ä 19.01.2001 ¹ 20 “Ïðî
çàòâåðäæåííÿ ö³í íà äîðîãîö³íí³ ìåòàëè”, â ÿêîìó òåðì³í “ìîíåòàðí³ ìåòàëè” íå
âèêîðèñòîâóâàâñÿ, à çàñòîñîâóâàëîñÿ ïîíÿòòÿ “áàíê³âñüê³ ìåòàëè” [2].

Ó ñôåð³ ìèòíîãî ðåãóëþâàííÿ òåðì³í “ìîíåòàðí³ ìåòàëè” îòðèìàâ âëàñíèé
ðîçâèòîê. Ñïî÷àòêó âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â ì³ñòèëîñÿ â íàêàç³ Ìèòíî¿
ñëóæáè Óêðà¿íè â³ä 27.03.2000 ¹ 164 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó íàðàõóâàííÿ
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ìèòíèõ çáîð³â, ìèòà, ïîäàòêó íà äîäàíó âàðò³ñòü òà àêöèçíîãî çáîðó ïðè ìèòíîìó
îôîðìëåíí³ òîâàð³â, òðàíñïîðòíèõ çàñîá³â òà çàïàñíèõ ÷àñòèí äî íèõ, ÿê³
ïåðåì³ùóþòüñÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ³ íàëåæàòü ãðîìàäÿíàì” ÿê “…çîëîòî
³ ìåòàëè ³ðèä³ºâî-ïëàòèíîâî¿ ãðóïè â áóäü-ÿêîìó âèãëÿä³ ³ ñòàí³, çà âèíÿòêîì
þâåë³ðíèõ, ïðîìèñëîâèõ ³ ïîáóòîâèõ âèðîá³â ç öèõ ìåòàë³â ³ áðóõòó öèõ ìåòàë³â”
[3]. Àëå çàçíà÷åíèé âèùå íàêàç âòðàòèâ ÷èíí³ñòü â³äïîâ³äíî äî íàêàçó Ìèòíî¿
ñëóæáè Óêðà¿íè â³ä 12.01.2006 ¹ 5 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó ñïðàâëÿííÿ
ìèòà, ïîäàòêó íà äîäàíó âàðò³ñòü ³ àêöèçíîãî ïîäàòêó ïðè ìèòíîìó îôîðìëåíí³
òîâàð³â ³ òðàíñïîðòíèõ çàñîá³â, ùî ïåðåì³ùóþòüñÿ ãðîìàäÿíàìè ÷åðåç ìèòíèé
êîðäîí Óêðà¿íè”, â ÿêîìó âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â âæå íå íàäàâàëîñÿ [4].
Öåé íàêàç âòðàòèâ ÷èíí³ñòü íà ï³äñòàâ³ íàêàçó Ì³í³ñòåðñòâà ô³íàíñ³â Óêðà¿íè â³ä
22.05.2012 ¹ 581 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó ñïðàâëÿííÿ ìèòíèõ ïëàòåæ³â ïðè
ââåçåíí³ íà ìèòíó òåðèòîð³þ Óêðà¿íè òîâàð³â ãðîìàäÿíàìè”, ÿêèé òàêîæ íå
ì³ñòèòü âèçíà÷åííÿ çàçíà÷åíîãî òåðì³íà [5].

Ó ñôåð³ âàëþòíîãî ðåãóëþâàííÿ âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â ì³ñòèëîñÿ
â Äåêðåò³ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 19.02.1993 ¹ 15-93 “Ïðî ñèñòåìó âàëþò-
íîãî ðåãóëþâàííÿ ³ âàëþòíîãî êîíòðîëþ”, çã³äíî ç íîðìàìè ÿêîãî äî ìîíåòàðíèõ
ìåòàë³â â³äíîñèëèñÿ çîëîòî ³ ìåòàëè ³ðèä³ºâî-ïëàòèíîâî¿ ãðóïè â áóäü-ÿêîìó âè-
ãëÿä³ òà ñòàí³ çà âèíÿòêîì þâåë³ðíèõ, ïðîìèñëîâèõ ³ ïîáóòîâèõ âèðîá³â ç öèõ ìå-
òàë³â ³ áðóõòó öèõ ìåòàë³â [6], ïðîòå Çàêîíîì Óêðà¿íè â³ä 14.07.1999 ¹ 932-XIV
“Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî äåðæàâíîãî
ðåãóëþâàííÿ îá³ãó äîðîãîö³ííèõ ìåòàë³â ³ äîðîãîö³ííîãî êàì³ííÿ” ñëîâà “ìîíåòàðí³
ìåòàëè” ó Äåêðåò³ áóëî çàì³íåíî ñëîâàìè “áàíê³âñüê³ ìåòàëè” ó â³äïîâ³äíèõ â³ä-
ì³íêàõ, à ïîíÿòòÿ “ìîíåòàðí³ ìåòàëè” áóëî çàì³íåíî ïîíÿòòÿì “áàíê³âñüê³ ìåòàëè”
(ñò. 2) [7]. Íå âèêîðèñòîâóº òåðì³í “ìîíåòàðí³ ìåòàëè” ³ íîâèé Çàêîí Óêðà¿íè
â³ä 21.06.2018 ¹ 2473-VIII “Ïðî âàëþòó ³ âàëþòí³ îïåðàö³¿”, ÿêèé áóâ ïðèéíÿòèé
ï³ñëÿ ñêàñóâàííÿ Äåêðåòó [8].

Àíàë³ç ïëàíîì³ðíèõ çì³í, ùî â³äáóëèñÿ ó çàêîíîäàâñòâ³, ï³äøòîâõóº çðîáèòè
âèñíîâîê, ùî òåðì³í “ìîíåòàðí³ ìåòàëè” áóëî çàì³íåíî ïîíÿòòÿì “áàíê³âñüê³ ìå-
òàëè”, ïðîòå Çàêîí Óêðà¿íè “Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè” îïåðóº ÿê ïîíÿòòÿì
“áàíê³âñüê³ ìåòàëè”, òàê ³ “ìîíåòàðí³ ìåòàëè”. Ó ï. 2 ÷. 2 ñò. 48 öüîãî Çàêîíó çà-
çíà÷àºòüñÿ, ùî âèêîðèñòàííÿ çîëîòîâàëþòíîãî ðåçåðâó çä³éñíþºòüñÿ Íàö³îíàëüíèì
áàíêîì íà òàê³ ö³ë³, ÿê âèòðàòè ïî îïåðàö³ÿõ ç ³íîçåìíîþ âàëþòîþ, ìîíåòàðíèìè
ìåòàëàìè, à òàêîæ ³íøèìè ì³æíàðîäíî âèçíàíèìè ðåçåðâíèìè àêòèâàìè òà
îïåðàö³ÿìè ³ç çàáåçïå÷åííÿ ä³ÿëüíîñò³ Íàö³îíàëüíîãî áàíêó â ìåæàõ ñóì, ïåðåä-
áà÷åíèõ êîøòîðèñîì àäì³í³ñòðàòèâíèõ âèòðàò Íàö³îíàëüíîãî áàíêó [9]. Îòæå,
ìåòîþ íàøî¿ ñòàòò³ º äîñë³äæåííÿ ïîíÿòòÿ “ìîíåòàðí³ ìåòàëè” òà ¿õ ñï³ââ³äíîøåííÿ
ç êàòåãîð³ºþ “áàíê³âñüê³ ìåòàëè”.

Â³äïîâ³äíî äî ñò. 1 Çàêîíó Óêðà¿íè â³ä 20.05.1999 ¹ 679-XIV “Ïðî Íàö³î-
íàëüíèé áàíê Óêðà¿íè”, áàíê³âñüê³ ìåòàëè (àíãë. banking (precious) metals) – öå
çîëîòî, ñð³áëî, ïëàòèíà, ìåòàëè ïëàòèíîâî¿ ãðóïè, äîâåäåí³ (àô³íîâàí³) äî íàéâèùèõ
ïðîá â³äïîâ³äíî äî ñâ³òîâèõ ñòàíäàðò³â, ó çëèâêàõ ³ ïîðîøêàõ, ùî ìàþòü ñåðòèô³êàò
ÿêîñò³, à òàêîæ ìîíåòè, âèðîáëåí³ ç äîðîãîö³ííèõ ìåòàë³â [9]. Òàêèì æå ÷èíîì
áàíê³âñüê³ ìåòàëè âèçíà÷àþòüñÿ ³ â Çàêîí³ Óêðà¿íè â³ä 18.11.1997 ¹ 637/97-ÂÐ
“Ïðî äåðæàâíå ðåãóëþâàííÿ âèäîáóòêó, âèðîáíèöòâà ³ âèêîðèñòàííÿ äîðîãîö³ííèõ
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ìåòàë³â ³ äîðîãîö³ííîãî êàì³ííÿ òà êîíòðîëü çà îïåðàö³ÿìè ç íèìè” [10], ³ â Ìèò-
íîìó êîäåêñ³ Óêðà¿íè [11]. Ó òàêîìó æ çíà÷åíí³ âèçíà÷åííÿ áàíê³âñüêèõ ìåòàë³â
çàêð³ïëþâàëîñÿ ³ â íîðìàòèâíèõ àêòàõ, ÿê³ íà ñüîãîäí³ âòðàòèëè ÷èíí³ñòü: â Äåê-
ðåò³ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 19.02.1993 ¹ 15-93 “Ïðî ñèñòåìó âàëþòíîãî
ðåãóëþâàííÿ ³ âàëþòíîãî êîíòðîëþ” [6], ïîñòàíîâ³ Íàö³îíàëüíîãî áàíêó Óêðà¿íè
â³ä 06.08.2003 ¹ 325 “Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ ïðî çä³éñíåííÿ îïåðàö³é ç
áàíê³âñüêèìè ìåòàëàìè òà âíåñåííÿ çì³í äî äåÿêèõ íîðìàòèâíî-ïðàâîâèõ àêò³â
ÍÁÓ” [12], ïîñòàíîâ³ Íàö³îíàëüíîãî áàíêó Óêðà¿íè â³ä 03.12.2003 ¹ 520 “Ïðî
çàòâåðäæåííÿ ²íñòðóêö³¿ ç îðãàí³çàö³¿ ïåðåâåçåííÿ âàëþòíèõ ö³ííîñòåé òà ³íêàñàö³¿
êîøò³â â óñòàíîâàõ áàíê³â” [13], ïîñòàíîâ³ Íàö³îíàëüíîãî áàíêó Óêðà¿íè â³ä
15.12.2004 ¹ 644 “Ïðî çàòâåðäæåííÿ çì³í äî ²íñòðóêö³¿ ç îðãàí³çàö³¿ ïåðåâåçåííÿ
âàëþòíèõ ö³ííîñòåé òà ³íêàñàö³¿ êîøò³â â óñòàíîâàõ áàíê³â” [14]; ïîñòàíîâ³ Íàö³î-
íàëüíîãî áàíêó Óêðà¿íè â³ä 01.02.2007 ¹ 45 “Ïðî çàòâåðäæåííÿ ²íñòðóêö³¿ ç îð-
ãàí³çàö³¿ ³íêàñàö³¿ êîøò³â òà ïåðåâåçåííÿ âàëþòíèõ ö³ííîñòåé ó áàíê³âñüêèõ
óñòàíîâàõ â Óêðà¿í³” [15]; ïîñòàíîâ³ ïðàâë³ííÿ Íàö³îíàëüíîãî áàíêó Óêðà¿íè â³ä
27.05.2008 ¹ 148 “Ïðî ïåðåì³ùåííÿ ãîò³âêè ³ áàíê³âñüêèõ ìåòàë³â ÷åðåç ìèòíèé
êîðäîí Óêðà¿íè” [16].

Ç îãëÿäó íà âèçíà÷åííÿ, íàäàíå çàêîíîäàâöåì, âèíèêàº ïèòàííÿ ùîäî òîãî,
ÿê³ æ ñâ³òîâ³ ñòàíäàðòè âñòàíîâëåíî äëÿ áàíê³âñüêèõ ìåòàë³â? Ì³æíàðîäí³ ñòàíäàðòè
ÿêîñò³ äëÿ áàíê³âñüêèõ ìåòàë³â âñòàíîâëåíî Ëîíäîíñüêîþ àñîö³àö³ºþ ðèíêó äîðî-
ãîö³ííèõ ìåòàë³â (LBMA) ³ ó÷àñíèêàìè Ëîíäîíñüêîãî ðèíêó ïëàòèíè ³ ïàëàä³þ
(LPPM), ÿê³ íà íàö³îíàëüíîìó ð³âí³ â Óêðà¿í³ çàòâåðäæåí³ ÄÅÑÒîì 28058 “Çîëîòî
ó çëèâêàõ. Òåõí³÷í³ óìîâè” [17], ÄÅÑÒîì 28595 “Ñð³áëî ó çëèâêàõ. Òåõí³÷í³
óìîâè” [18], ÄÅÑÒîì 12341-81 “Ïëàòèíà ó çëèâêàõ. Òåõí³÷í³ óìîâè” [19], ÄÅÑÒîì
12340-81 “Ïàëëàä³é ó çëèâêàõ. Òåõí³÷í³ óìîâè” [20] ³ ì³ñòÿòü òàê³ âèìîãè: 1) äëÿ
çëèâê³â çîëîòà: ìàñà – â³ä 350 äî 450 òðîéñüêèõ óíö³é (â³ä 10886 äî 13754 ã), âàãà
êîæíîãî çëèâêà ìàº áóòè âèðàæåíà ó òðîéñüêèõ óíö³ÿõ ³ áóòè êðàòíîþ 0,025 óí-
ö³¿, ÷èñòîòà ìåòàëó – ùîíàéìåíøå 995 ÷àñòîê õ³ì³÷íî ÷èñòîãî çîëîòà íà 1000 ÷à-
ñòîê ë³ãàòóðíî¿ ìàñè; îáîâ’ÿçêîâî íà çëèâêó çàçíà÷àºòüñÿ ñåð³éíèé íîìåð, ïðîáà,
êëåéìî âèðîáíèêà, ð³ê âèãîòîâëåííÿ; 2) äëÿ çëèâê³â ñð³áëà: ìàñà çëèâêà – â³ä
500 äî 1250 òðîéñüêèõ óíö³é (â³ä 15552 äî 38879 ã), âàãà êîæíîãî çëèâêà ìàº áóòè
âèðàæåíà â òðîéñüêèõ óíö³ÿõ ³ áóòè êðàòíîþ 0,10 óíö³¿; ÷èñòîòà ìåòàëó – ùîíàé-
ìåíøå 999 ÷àñòîê õ³ì³÷íî ÷èñòîãî ñð³áëà íà 1000 ÷àñòîê ë³ãàòóðíî¿ ìàñè; îáîâ’ÿçêîâî
íà çëèâêó çàçíà÷àºòüñÿ ñåð³éíèé íîìåð, ïðîáà, êëåéìî âèðîáíèêà, âàãà â òðîéñüêèõ
óíö³ÿõ àáî ê³ëîãðàìàõ (âàãà çëèâêà ó ê³ëîãðàìàõ ìàº áóòè ïåðåâåäåíà ó òðîéñüê³
óíö³¿ ³ â³äïîâ³äàòè âêàçàíèì âèùå âèìîãàì); 3) äëÿ çëèâê³â ïëàòèíè ³ ïàëàä³þ:
ìàñà – â³ä 32,150 äî 192,904 òðîéñüêèõ óíö³é (â³ä 1000 äî 6000 ã); ÷èñòîòà ìåòà-
ëó – ùîíàéìåíøå 999,5 ÷àñòîê õ³ì³÷íî ÷èñòîãî äîðîãîö³ííîãî ìåòàëó íà 1000 ÷à-
ñòîê ë³ãàòóðíî¿ ìàñè; îáîâ’ÿçêîâ³ â³äì³òêè íà çëèâêó – ñåð³éíèé íîìåð, ïðîáà,
ë³òåðè ÐÒ àáî PLATINUM, PD àáî PALADIUM, êëåéìî âèðîáíèêà, âàãà â
òðîéñüêèõ óíö³ÿõ àáî ãðàìàõ; 4) äëÿ ì³ðíèõ çëèâê³â: çëèâêè áàíê³âñüêèõ ìåòàë³â
ìàñîþ 1 êã ³ ìåíøå, ïðîáà ÿêèõ ñòàíîâèòü íå ìåíøå 999,9 äëÿ çîëîòà, 999 – äëÿ
ñð³áëà, 999,5 – äëÿ ïëàòèíè ³ ïàëàä³þ; 4) äëÿ ïîðîøê³â: ïîðîøêîïîä³áíà ñóáñòàíö³ÿ
ç âì³ñòîì õ³ì³÷íî ÷èñòîãî îñíîâíîãî äîðîãîö³ííîãî ìåòàëó äëÿ çîëîòà – íå ìåíøå
99,99 %, äëÿ ñð³áëà – íå ìåíøå 99,9 %, äëÿ ïëàòèíè – íå ìåíøå 99,95 % ë³ãàòóðíî¿
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ìàñè ïîðîøêó, ùî óïàêîâàí³ â ñêëÿí³ àìïóëè àáî ïëàñòìàñîâ³ áàíêè ç ìàðêóâàííÿì
âèçíàíîãî âèðîáíèêà [21, ñ. 103]. Îòæå, âèìîãè, ùî âñòàíîâëþþòüñÿ: 1) äî çëèâê³â:
à) âñòàíîâëåíà âàãà; á) ÷èñòîòà ìåòàëó; â) îáîâ’ÿçêîâ³ â³äì³òêè íà çëèâêó; 2) äî
ïîðîøê³â: à) âì³ñò õ³ì³÷íî ÷èñòîãî îñíîâíîãî äîðîãîö³ííîãî ìåòàëó; á) óïàêîâêà
â ñêëÿí³ àìïóëè àáî ïëàñòìàñîâ³ áàíêè; â) ìàðêóâàííÿ âèçíàíèì âèðîáíèêîì.
Êð³ì öüîãî, íåîáõ³äíî íàãîëîñèòè, ùî, â³äïîâ³äíî äî ï. 4 ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè
â³ä 21.06.2018 ¹ 2473-VIII “Ïðî âàëþòó ³ âàëþòí³ îïåðàö³¿”, áàíê³âñüê³ ìåòàëè
âõîäÿòü äî ñêëàäó âàëþòíèõ ö³ííîñòåé [8].

Îòæå, áàíê³âñüê³ ìåòàëè – öå äîðîãîö³íí³ ìåòàëè, ïðåäñòàâëåí³ ó çëèâêàõ,
ïîðîøêàõ, äîâåäåíèõ (àô³íîâàíèõ) äî íàéâèùèõ ïðîá â³äïîâ³äíî äî ñâ³òîâèõ
ñòàíäàðò³â, ùî ìàþòü ñåðòèô³êàò ÿêîñò³, òà ìîíåòàõ, âèðîáëåíèõ ³ç äîðîãîö³ííèõ
ìåòàë³â, ÿê³ âõîäÿòü äî ñêëàäó âàëþòíèõ ö³ííîñòåé.

Âèçíà÷åííÿ ìîíåòàðíèõ ìåòàë³â ó çàêîíîäàâñòâ³, ÿê çàçíà÷àëîñÿ ðàí³øå, íå
ì³ñòèòüñÿ. Ó ñëîâíèêàõ ñëîâî “ìîíåòàðí³” âèçíà÷àºòüñÿ ïî-ð³çíîìó: 1) â³ä
ôð. ìonåtaire; ëàò. monåta – ìîíåòà; ãðîøîâ³, ô³íàíñîâ³ [22, ñ. 277]; 2) ô³íàíñè,
ùî â³äíîñÿòüñÿ äî ãðîøåé ÷è ãðîøîâîãî îá³ãó [23, ñ. 477]; 3) ìåòàëè, ùî ìîæóòü
âèñòóïàòè ÿê ô³íàíñîâ³ àêòèâè [24, ñ. 528]; 4) ùî ìàþòü ô³êñîâàíó ãðîøîâó âàðò³ñòü
[25, ñ. 398]. Åòèìîëîã³÷íî ñëîâî “ìîíåòàðí³” ïîõîäèòü â³ä ñëîâà “ìîíåòà”. ²ñòîðè÷íî
ñêëàëîñÿ, ùî óïðîäîâæ òðèâàëîãî ÷àñó, êîëè ìîíåòè ñêëàäàëè ìàòåð³àëüíó îñíîâó
ãðîøîâîãî îá³ãó, ¿õ âèãîòîâëÿëè ç ð³çíèõ äîðîãîö³ííèõ ìåòàë³â (çîëîòà, ñð³áëà,
ïëàòèíè) ð³çíî¿ ÿêîñò³ (âèñîêîïðîáíîãî çîëîòà (99,9 %), äóêàòíîãî çîëîòà
(98,5 %), ÷åðâîíîãî çîëîòà (90 % ç³ ñïëàâîì ì³ä³), ï³ñòîëüíîãî çîëîòà (90,6 %
çîëîòà), á³ëîãî çîëîòà (â³ä 16 äî 69 % ç³ ñïëàâîì ñð³áëà)) òîùî. Ïðîòå íà ñó÷àñíîìó
åòàï³ ìîíåòè âèãîòîâëÿþòüñÿ íå ëèøå ç äîðîãîö³ííèõ ìåòàë³â (ÿê íàïðèêëàä,
³íâåñòèö³éí³ ìîíåòè âèãîòîâëÿþòüñÿ ç çîëîòà íàéâèùî¿ ïðîáè), à é ç ³íøèõ âèä³â
ìåòàë³â – àêìîí³òàëà, àëþì³í³þ, ñòàë³, í³êåëþ, ³ðèä³þ, ìåëüõ³îðó, îëîâà òîùî,
ïðîòå çàçíà÷åí³ ìåòàëè í³ äî äîðîãîö³ííèõ, í³ òèì á³ëüøå äî ìîíåòàðíèõ íå â³ä-
íîñÿòüñÿ. Îòæå, âèãîòîâëåííÿ ìîíåò ÿê îçíàêà, çà ÿêîþ ìåòàëè â³äíîñÿòüñÿ äî
ìîíåòàðíèõ, íà ñüîãîäí³ íå ìîæå âèêîðèñòîâóâàòèñÿ.

Ì.Î. Ãåã³íà ââàæàº, ùî ë³ãàòóðíà ìàñà òà õ³ì³÷íà ÷èñòîòà ìåòàëó º îçíàêîþ,
ùî äîçâîëÿº âèçíà÷èòè ìîíåòàðí³ñòü äîðîãîö³ííîãî ìåòàëó. Íå âèïàäêîâî, ââàæàº
àâòîðêà, âñ³ êðà¿íè âñòàíîâëþþòü âèìîãè ùîäî âèçíà÷åííÿ íàéâèùî¿ ïðîáè
ìîíåòàðíîãî ìåòàëó (ê³ëüêîñò³ ìàñîâèõ ÷àñòîê õ³ì³÷íî ÷èñòîãî äîðîãîö³ííîãî ìå-
òàëó íà îäíó òèñÿ÷ó ìàñîâèõ ÷àñòîê éîãî ë³ãàòóðè, òîáòî ñïëàâó), ùî äîñÿãàºòüñÿ
øëÿõîì àô³íàæó [26, ñ. 214]. Íå ìîæíà áåççàïåðå÷íî ïîãîäæóâàòèñÿ ç ö³ºþ äóìêîþ,
îñê³ëüêè íàéâèùà ïðîáà äîðîãîö³ííîãî ìåòàëó – âèìîãà, ùî âñòàíîâëþºòüñÿ ³
äëÿ áàíê³âñüêèõ ìåòàë³â, îòæå, ìîíåòàðí³ ìåòàëè, ÿê ³ áàíê³âñüê³, ìàþòü áóòè
àô³íîâàí³ äî íàéâèùî¿ ïðîáè â³äïîâ³äíî äî ñâ³òîâèõ ñòàíäàðò³â, ÿêîþ º ïðîáà
999.9 ê³ëüêîñò³ ìàñîâèõ ÷àñòîê õ³ì³÷íî ÷èñòîãî çîëîòà íà îäíó òèñÿ÷ó ìàñîâèõ
÷àñòîê éîãî ë³ãàòóðè. Òîáòî, ôîðìàëüí³ îçíàêè (âèìîãè ùîäî ôîðìè, ïðîáè, ìàð-
êóâàííÿ âèðîáíèêàìè òîùî) äî ìîíåòàðíèõ ìåòàë³â ³ áàíê³âñüêèõ ìåòàë³â çá³-
ãàþòüñÿ.

Äëÿ ïðîäîâæåííÿ äîñë³äæåííÿ ñï³ââ³äíîøåííÿ ìîíåòàðíèõ òà áàíê³âñüêèõ
ìåòàë³â íåîáõ³äíî âèçíà÷èòè, ÿê³ æ ³ç äîðîãîö³ííèõ ìåòàë³â â³äíîñÿòüñÿ äî
ìîíåòàðíèõ. Àíàë³ç çàêîíîäàâñòâà (ðîçïîðÿäæåííÿ Íàö³îíàëüíîãî áàíêó Óêðà¿íè
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â³ä 29.05.1998 ¹ 208-ð “Ïðî íîâ³ ö³íè íà ìîíåòàðí³ ìåòàëè” [1], íàêàçó Ìèòíî¿
ñëóæáè Óêðà¿íè â³ä 27.03.2000 ¹ 164 “Ïðî çàòâåðäæåííÿ Ïîðÿäêó íàðàõóâàííÿ
ìèòíèõ çáîð³â, ìèòà, ïîäàòêó íà äîäàíó âàðò³ñòü òà àêöèçíîãî çáîðó ïðè ìèòíîìó
îôîðìëåíí³ òîâàð³â, òðàíñïîðòíèõ çàñîá³â òà çàïàñíèõ ÷àñòèí äî íèõ, ÿê³
ïåðåì³ùóþòüñÿ ÷åðåç ìèòíèé êîðäîí Óêðà¿íè ³ íàëåæèòü ãðîìàäÿíàì” [3], Äåêðåòó
Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 19.02.1993 ¹ 15-93 “Ïðî ñèñòåìó âàëþòíîãî
ðåãóëþâàííÿ ³ âàëþòíîãî êîíòðîëþ” [6]) ïåðåêîíóº, ùî â ð³çí³ ïåð³îäè íàö³îíàëüíå
çàêîíîäàâñòâî â³äíîñèëî äî ìîíåòàðíèõ ìåòàë³â ïëàòèíó, ïàëàä³é, ñð³áëî, ìåòàëè
³ðèä³ºâî-ïëàòèíîâî¿ ãðóïè â áóäü-ÿêîìó âèãëÿä³ ³ ñòàí³, çà âèíÿòêîì þâåë³ðíèõ,
ïðîìèñëîâèõ ³ ïîáóòîâèõ âèðîá³â ç öèõ ìåòàë³â ³ áðóõòó öèõ ìåòàë³â, ïðîòå íà ñó-
÷àñíîìó åòàï³ âñ³ âîíè âòðàòèëè çíà÷åííÿ ÿê ìîíåòàðí³. Â³äïîâ³äíî äî ñò. 47 Çà-
êîíó Óêðà¿íè “Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè”, ìîíåòàðíèì ìåòàëîì âèçíàºòüñÿ
âèêëþ÷íî ìîíåòàðíå çîëîòî [47]. Òîáòî, ºäèíèì ìåòàëîì, ÿêèé íà ñüîãîäí³ ìàº
ñòàòóñ ìîíåòàðíîãî, º çîëîòî. Òàêèì ÷èíîì, äî ìîíåòàðíèõ ìåòàë³â íà ñó÷àñíîìó
åòàï³ â³äíîñèòüñÿ ëèøå ìîíåòàðíå çîëîòî. Îòæå, íåîáõ³äíî âèçíà÷èòè, ùî ïðåä-
ñòàâëÿº ñîáîþ öåé âèä äîðîãîö³ííèõ ìåòàë³â.

Çàêîí “Ïðî Íàö³îíàëüíèé áàíê Óêðà¿íè” âèçíà÷åííÿ ïîíÿòòÿ ìîíåòàðíîãî
çîëîòà íå íàäàº, çàêð³ïëþº ëèøå òå, ùî âîíî â³äíåñåíå äî àêòèâ³â, âêëþ÷åíèõ äî
çîëîòîâàëþòíîãî ðåçåðâó [9]. Òàêèì æå ÷èíîì âèçíà÷àºòüñÿ ìîíåòàðíå çîëîòî ó
Ïîëîæåíí³ Íàö³îíàëüíîãî áàíêó Óêðà¿íè â³ä 26.04.2018 ¹ 229-ðø “Ïðî çàòâåðä-
æåííÿ Ïîëîæåííÿ ïðî ïîë³òèêó óïðàâë³ííÿ ì³æíàðîäíèìè (çîëîòîâàëþòíèìè)
ðåçåðâàìè Óêðà¿íè” [27]. Íå ì³ñòèòüñÿ âèçíà÷åííÿ ìîíåòàðíîãî çîëîòà ³ â ³íøèõ
íîðìàòèâíèõ àêòàõ. Ó ï. 12 ñò. 1 Çàêîíó Óêðà¿íè â³ä 18.11.1997 ¹ 637/97-ÂÐ
“Ïðî äåðæàâíå ðåãóëþâàííÿ âèäîáóòêó, âèðîáíèöòâà ³ âèêîðèñòàííÿ äîðîãîö³ííèõ
ìåòàë³â ³ äîðîãîö³ííîãî êàì³ííÿ òà êîíòðîëü çà îïåðàö³ÿìè ç íèìè” âêàçóºòüñÿ,
ùî ÷àñòèíó äåðæàâíèõ çîëîòîâàëþòíèõ ðåçåðâ³â Óêðà¿íè ñêëàäàº àô³íîâàíå çîëîòî
ó çëèâêàõ, ÿêå º äåðæàâíîþ âëàñí³ñòþ ³ ñòâîðþº çîëîòèé çàïàñ Óêðà¿íè [10].
Îòæå, íà ï³äñòàâ³ àíàë³çó íàö³îíàëüíîãî çàêîíîäàâñòâà, ìîæíà çðîáèòè âèñíîâîê,
ùî ìîíåòàðíå çîëîòî – öå àô³íîâàíå çîëîòî (äîâåäåíå äî íàéâèùî¿, 999, 9 ïðîáè)
ó çëèâêàõ. Òàêîãî æ âèñíîâêó äîõîäèòü Ì.Â. Ñòàðèíñüêèé, ÿêèé íà ï³äñòàâ³ àíà-
ë³çó íîðìàòèâíèõ àêò³â âêàçóº, ùî ï³ä ìîíåòàðíèì çîëîòîì ñë³ä ðîçóì³òè çîëîòî
ó çëèâêàõ, äîâåäåíå äî â³äïîâ³äíîãî ñâ³òîâîãî ñòàíäàðòó, ÿêå º ÷àñòèíîþ çîëîòîâà-
ëþòíèõ ðåçåðâ³â Óêðà¿íè [28, ñ. 187]. Àâòîð âèçíà÷àº òàê³ éîãî îñíîâí³ îçíàêè:
1) º äîðîãîö³ííèì ìåòàëîì; 2) º âàëþòíîþ ö³íí³ñòþ; 3) º áàíê³âñüêèì ìåòàëîì;
4) º ì³æíàðîäíèì ðåçåðâíèì àêòèâîì; 5) çëèâêîâà ôîðìà; 6) âñòàíîâëþºòüñÿ
ñïåö³àëüíèé ïðàâîâèé ðåæèì [28, ñ. 188], òîáòî íàóêîâåöü îòîòîæíþº áàíê³âñüê³
òà ìîíåòàðí³ ìåòàëè.

Â ³íøèõ íàóêîâèõ ðîáîòàõ ìîíåòàðíå çîëîòî âèçíà÷àºòüñÿ ÿê òàêå, ùî çáå-
ð³ãàºòüñÿ îðãàíàìè äåðæàâíî¿ âëàäè â ÿêîñò³ ô³íàíñîâîãî àêòèâó [29; 30, ñ. 214;
31, ñ. 95]. ².². Êó÷åðîâ ìîíåòàðíå çîëîòî âèçíà÷àº ÿê âèãîòîâëåíèé ç äîðîãîö³ííîãî
àô³íîâàíîãî ìåòàëó ïðåäìåò, ùî ìàº âèä ñòàíäàðòíîãî çëèâêó ÷è ìîíåòè, ÿêèé
ñëóãóº ö³íí³ñòþ äåðæàâíîãî çîëîòîãî çàïàñó ÷è çáåð³ãàºòüñÿ â àâóàðàõ ì³æíàðîäíî¿
ô³íàíñîâî¿ îðãàí³çàö³¿ [32]. Öÿ äóìêà ï³äòâåðäæóºòüñÿ íîðìàìè ì³æíàðîäíèõ
ïðàâîâèõ àêò³â. Òàê, ó Êëàñèô³êàòîð³ ô³íàíñîâèõ àêòèâ³â ìîíåòàðíå çîëîòî âèçíà-
÷àºòüñÿ ÿê òàêå, ùî íàëåæèòü îðãàíàì ãðîøîâî-êðåäèòíîãî ðåãóëþâàííÿ, òà



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.09

99

çáåð³ãàºòüñÿ íèìè ÿê ðåçåðâíèé àêòèâ, à òàêîæ çîëîòî, ùî óòðèìóºòüñÿ ì³æ-
íàðîäíèìè ô³íàíñîâèìè îðãàí³çàö³ÿìè, ÿêå ñêëàäàºòüñÿ ³ç àô³íîâàíîãî çîëîòà ó
âèãëÿä³ çëèâê³â ³ ìîíåò, ùî çáåð³ãàºòüñÿ íà àëîê³ðîâàíèõ ðàõóíêàõ, òà çîëîòà,
ðîçì³ùåíîãî íà íåàëîê³ðîâàíèõ çîëîòèõ ðàõóíêàõ ó íåðåçèäåíò³â, ÿê³ ïåðåäáà÷àþòü
ïðàâî âèìàãàòè ïîñòàâêè çîëîòà [33]. Àëîê³ðîâàíèé ðàõóíîê (àíãë. àllocated account)
º ð³çíîâèäîì ìåòàëåâèõ ðàõóíê³â. Â³äïîâ³äíî äî ñò. 1 Çàêîíó Óêðà¿íè “Ïðî Íà-
ö³îíàëüíèé áàíê Óêðà¿íè”, ìåòàëåâ³ ðàõóíêè – öå ðàõóíêè, ÿê³ â³äêðèâàþòüñÿ
óïîâíîâàæåíèìè áàíêàìè Óêðà¿íè äëÿ îáë³êó îïåðàö³é, ùî çä³éñíþþòüñÿ ç
áàíê³âñüêèìè ìåòàëàìè [9]. Àëîê³ðîâàíèé ìåòàëåâèé ðàõóíîê ïðåäñòàâëÿº ñîáîþ
ðàõóíîê äëÿ îáë³êó äîðîãîö³ííèõ ìåòàë³â, ïåðåäàíèõ íà â³äïîâ³äàëüíå çáåð³ãàííÿ
â áàíê ç³ çáåðåæåííÿì ³íäèâ³äóàëüíèõ îçíàê (íàéìåíóâàííÿ, ê³ëüêîñò³, ïðîáè,
âèðîáíèêà, ñåð³éíîãî íîìåðà òîùî) [34, ñ. 276]. Îòæå, àëîê³ðîâàíèé çîëîòèé ðàõóíîê
ïðåäñòàâëÿº ñîáîþ ðàõóíîê, â³äêðèòèé äëÿ îáë³êó îïåðàö³é, ïåðåäàíîãî íà â³äïî-
â³äàëüíå çáåð³ãàííÿ â áàíê çîëîòà ç³ çáåðåæåííÿì éîãî ³íäèâ³äóàëüíèõ îçíàê
(íàéìåíóâàííÿ, ê³ëüêîñò³, ïðîáè, âèðîáíèêà, ñåð³éíîãî íîìåðà òîùî), à íåàëî-
ê³ðîâàíèé – ðàõóíîê, â³äêðèòèé äëÿ îáë³êó îïåðàö³é, ïåðåäàíîãî íà â³äïîâ³äàëüíå
çáåð³ãàííÿ â áàíê çîëîòà áåç ³íäèâ³äóàëüíèõ îçíàê.

Çâàæàþ÷è íà çàçíà÷åíå âèùå, êîíñòàòóºìî, ùî ìîíåòàðíèì çîëîòîì º
àô³íîâàíå äî íàéâèùî¿ ïðîáè â³äïîâ³äíî äî ñâ³òîâîãî ñòàíäàðòó çîëîòî ó çëèâêàõ
òà ìîíåòàõ, à òàêîæ çîëîòî, ðîçì³ùåíå íà àëîê³ðîâàíèõ òà íåàëîê³ðîâàíèõ çîëîòèõ
ðàõóíêàõ ó íåðåçèäåíò³â, ÿê³ ïåðåäáà÷àþòü ïðàâî âèìàãàòè ïîñòàâêè çîëîòà.

Íà íàøå ïåðåêîíàííÿ, ìîíåòàðíå çîëîòî íå â³äíîñèòüñÿ äî áàíê³âñüêèõ ìå-
òàë³â, îñê³ëüêè çàçíà÷åí³ âèäè ìåòàë³â ìàþòü ð³çíèé ïðàâîâèé ðåæèì; ìîíåòàðíå
çîëîòî º âèêëþ÷íîþ âëàñí³ñòþ äåðæàâè, òîä³ ÿê áàíê³âñüê³ ìåòàëè ìîæóòü íàëåæàòè
íà ïðàâàõ ïðèâàòíî¿ âëàñíîñò³ áàíêàì, ñóá’ºêòàì ãîñïîäàðþâàííÿ òà ô³çè÷íèì
îñîáàì; Íàö³îíàëüíèé áàíê Óêðà¿íè âèñòóïàº ðîçïîðÿäíèêîì ìîíåòàðíîãî çîëîòà,
àëå íå º éîãî âëàñíèêîì, ïðîòå îïåðàö³¿ ç áàíê³âñüêèìè ìåòàëàìè ìîæóòü çä³é-
ñíþâàòèñÿ âèêëþ÷íî éîãî âëàñíèêàìè; ìîíåòàðíå çîëîòî º àêòèâîì çîëîòîâàëþòíîãî
ðåçåðâó; â³äíîñíî ìîíåòàðíîãî çîëîòà òà áàíê³âñüêèõ ìåòàë³â âñòàíîâëþºòüñÿ
ð³çíèé ïîðÿäîê ôîðìóâàííÿ, çáåð³ãàííÿ òà âèêîðèñòàííÿ.
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The article deals with the issues of correlation between the concepts of “monetary
metals” and “bank metals”. Their definitions and use in the banking sphere, in the
sphere of customs and currency regulation are investigated.
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The analysis of systematic changes in the legislation provided grounds for the
conclusion that the term “monetary metals” was replaced by the term “bank metals”,
but the Law of Ukraine “On the National Bank of Ukraine” operates both with the
term “bank metals” and the term “monetary metals”.

Based on the analysis of legislation, the characteristics of monetary metals and
bank metals were determined.

It is specified that bank metals represent precious metals in bullions and powders,
brought (affined) to the highest standards in accordance with the world standards,
which have a certificate of quality, and coins made of precious metals included in the
currency values. On the basis of this, at the current stage only monetary gold can be
classified as monetary metals.

It is substantiated that monetary gold and bank metals have different legal
regimes, so monetary gold is not pertained to bank metals.

Considering the aforesaid, we ascertain that the monetary gold is gold affined to
the highest standard in accordance with the world standard in bullions and coins, as
well as gold placed on blocked accounts and non-locked gold accounts with non-
residents, providing the right to demand the delivery of gold.

Having a different legal regime with regard to monetary gold and bank metals,
a different procedure of formation, storage and use is established, monetary gold is the
exclusive property of the state, while bank metals may belong to banks, economic
entities and individuals on the right of private ownership. The National Bank of
Ukraine is the property manager of the monetary gold, but not its owner, while
operations with bank metals can be carried out exclusively by its owners; monetary
gold is an asset of the gold and foreign exchange reserve.

Keywords: monetary gold, bank metals, account blocking, gold and foreign
exchange reserve, National Bank of Ukraine.
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Â²ÄÍÎÂËÅÍÍß ÄÅÐÆÀÂÍÎÃÎ ÑÓÂÅÐÅÍ²ÒÅÒÓ
Â ÎÊÐÅÌÈÕ ÐÀÉÎÍÀÕ ÓÊÐÀ¯ÍÈ: ÏÎË²ÒÈ×Í² Ï²ÄÕÎÄÈ

ÒÀ ÍÀÓÊÎÂÅ ÎÁ¥ÐÓÍÒÓÂÀÍÍß

Ó ïðîïîíîâàí³é ñòàòò³ ðîçãëÿäàþòüñÿ ïîãëÿäè ñó÷àñíèõ óêðà¿íñüêèõ ïî-
ë³òèê³â (À. Àâàêîâà, À. Ãðèöåíêà, Â. Çåëåíñüêîãî, Ï. Ïîðîøåíêà, Þ. Òèìîøåíêî)
íà ïðîáëåìó â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³ÿõ îêðåìèõ ðàéîí³â
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé. Çàñòîñóâàííÿ êîíòåêñòíîãî, þðèäè÷íîãî,
ïîð³âíÿëüíîãî, ëîã³êî-ñèñòåìíîãî, ñèñòåìíî-ñòðóêòóðíîãî ìåòîä³â àíàë³çó äîçâîëè-
ëè âèçíà÷èòè ð³âåíü íàóêîâî¿ îá´ðóíòîâàíîñò³ òà ìîæëèâîñòåé ïðàêòè÷íî¿ ðåàë³çà-
ö³¿ êîæíîãî ³ç òàêèõ ï³äõîä³â. Ó ñòàòò³ äîâåäåíî, ùî äåðæàâíèé ñóâåðåí³òåò íà
òåðèòîð³¿ îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé ââàæàòèìåòüñÿ
â³äíîâëåíèì çà óìîâè âåðõîâåíñòâà óêðà¿íñüêî¿ âëàäè, áåçóìîâíîãî äîòðèìàííÿ
íîðì íàö³îíàëüíîãî ³ ì³æíàðîäíîãî ïðàâà òà íåìîæëèâîñò³ äîâ³ëüíîãî â³ä÷óæåííÿ
ëåã³òèìíî¿ âëàäè ïðè îäíî÷àñí³é ìîæëèâîñò³ äåëåãóâàííÿ ïðàâ îðãàíàì ì³ñöåâîãî
ñàìîâðÿäóâàííÿ â³äïîâ³äíèõ ðàéîí³â.

Êëþ÷îâ³ ñëîâà: îêðåì³ ðàéîíè Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé; â³äíîâëåííÿ
äåðæàâíîãî ñóâåðåí³òåòó, ìèðîòâîð÷à îïåðàö³ÿ ÎÎÍ, ïåðåãîâîðè, äîãîâ³ðíà
ðå³íòåãðàö³ÿ, ðåôåðåíäóì.

Óïðîäîâæ ï’ÿòè îñòàíí³õ ðîê³â àêòóàëüíîþ äëÿ Óêðà¿íè çàëèøàºòüñÿ ïðî-
áëåìà â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³¿ îêðåìèõ ðàéîí³â Äîíåöü-
êî¿ òà Ëóãàíñüêî¿ îáëàñòåé. Â³äïîâ³äí³ òåðèòîð³¿ âèçíà÷åíî Óêàçîì Ïðåçèäåíòà
Óêðà¿íè â³ä 7 ëþòîãî 2019 ðîêó ¹ 32/2019, äî ÿêèõ â³äíåñåíî: ó Äîíåöüê³é îá-
ëàñò³ – Äîíåöüê, Ãîðë³âêó, Äåáàëüöåâå, Äîêó÷àºâñüê, ªíàê³ºâå, Ìàê³¿âêó, Ñí³æíå,
Õàðöèçüê, Øàõòàðñüê òà ³íø³; ó Ëóãàíñüê³é – Ëóãàíñüê, Àë÷åâñüê, Àíòðàöèò,
Áðÿíêó, Äîëæàíñüêèé, Ïåðâîìàéñüê, Ðîâåíüêè, Ñîðîêèíî, Êðèøòàëåâèé òà ³íø³.
Â Óêàç³ òàêîæ íàâåäåíî ïåðåë³ê ïîâí³ñòþ àáî ÷àñòêîâî çàõîïëåíèõ ðàéîí³â
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé [1].

Ìåòà öüîãî äîñë³äæåííÿ ïîëÿãàº â àíàë³ç³ çàïðîïîíîâàíèõ îêðåìèìè
ïîë³òèêàìè Óêðà¿íè ï³äõîä³â äî â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³¿
îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé (ùî ïåðåäáà÷àº âàð³àíòè âè-
ð³øåííÿ çáðîéíîãî êîíôë³êòó íà Äîíáàñ³) íà ïðåäìåò ¿õ íàóêîâî¿ îá´ðóíòîâàíîñò³
òà âèá³ð íàéá³ëüø ³ìîâ³ðíîãî é åôåêòèâíîãî ³ç òàêèõ ï³äõîä³â (âàð³àíò³â, ñöåíàð³¿â).

Ïåðøèé ï³äõ³ä, ÿêèé ïðîïîíóºòüñÿ ðîçãëÿíóòè, ³í³ö³éîâàíî ï’ÿòèì Ïðåçè-
äåíòîì Óêðà¿íè Ï. Ïîðîøåíêîì. Íà éîãî äóìêó, íàéîïòèìàëüí³øèì ñöåíàð³ºì
â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³ÿõ îêðåìèõ ðàéîí³â Äîíåöüêî¿
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³ Ëóãàíñüêî¿ îáëàñòåé º ðîçì³ùåííÿ ìèðîòâîð÷î¿ ì³ñ³¿ ÎÎÍ íà âñ³é îêóïîâàí³é
òåðèòîð³¿, ó ðåçóëüòàò³ ÷îãî ìèðîòâîðö³ ñïðèÿòèìóòü ðîççáðîºííþ íåçàêîííèõ
çáðîéíèõ ôîðìóâàíü òà â³çüìóòü ï³ä êîíòðîëü íåêîíòðîëüîâàíó ä³ëÿíêó êîðäîíó,
ùî äîçâîëèòü íå äîïóñòèòè ðîñ³éñüê³ â³éñüêà íà îêóïîâàíó òåðèòîð³þ. Íåîáõ³äíèìè
ðåñóðñàìè äëÿ ðåàë³çàö³¿ òàêîãî ïëàíó º êîíòèíãåíò â³éñüêîâîñëóæáîâö³â ó ê³ëüêîñò³
20 òèñ. îñ³á òà 4 òèñ. ïîë³öåéñüêèõ [2].

Ó êîíòåêñò³ òàêîãî áà÷åííÿ âèð³øåííÿ êîíôë³êòó íà Äîíáàñ³ Ï. Ïîðîøåíêîì
òà ç îãëÿäó íà ïîçèö³þ Ì³í³ñòðà ÌÂÑ Óêðà¿íè À. Àâàêîâà ùîäî ðåàë³çàö³¿ “ìåõà-
í³çìó ìàëèõ êðîê³â” – ââåäåííÿ ìèðîòâîðö³â ïîñòóïîâî â êîæíèé îêðåìèé ðàéîí,
ùî, ç ÷àñîì, äîçâîëèòü êîíòðîëþâàòè êîðäîí ç îêóïîâàíîþ òåðèòîð³ºþ “áëàêèòíèìè
êàñêàìè” ñï³ëüíî ç óêðà¿íñüêèìè ïðèêîðäîííèêàìè, àêòóàëüíîþ º Íàóêîâà çàïèñ-
êà, ï³äãîòîâëåíà íàóêîâöÿìè ²íñòèòóòó äåðæàâè ³ ïðàâà ³ì. Â.Ì. Êîðåöüîãî [3].
Ó í³é ïðåäñòàâëåíî àíàë³ç äîñâ³äó çä³éñíåííÿ îñíîâíèõ âèä³â ñó÷àñíèõ ìèðîòâîð÷èõ
îïåðàö³é òà âèçíà÷åíî îñíîâí³ ÷èííèêè óñï³øíîñò³ òàêèõ îïåðàö³é. Çâàæàþ÷è, ùî
â çàêîíîäàâñòâ³ Óêðà¿íè íå âðàõîâàíî ñïåöèô³êó ì³æíàðîäíî¿ ìèðîòâîð÷î¿ îïåðàö³¿,
ó çàïèñö³ îá´ðóíòîâàí³ ïðîïîçèö³¿ ùîäî âíåñåííÿ çì³í ³ äîïîâíåíü äî çàêîíîäàâñòâà
Óêðà¿íè (ó ðàç³ çä³éñíåííÿ íà òåðèòîð³¿ Óêðà¿íè ì³æíàðîäíî¿ îïåðàö³¿ ç ï³äòðèìàííÿ
ìèðó ³ áåçïåêè): ïðîåêò Çàêîíó Óêðà¿íè “Ïðî âíåñåííÿ çì³í ³ äîïîâíåíü äî Çà-
êîíó Óêðà¿íè “Ïðî ïîðÿäîê äîïóñêó òà óìîâè ïåðåáóâàííÿ ï³äðîçä³ë³â çáðîéíèõ
ñèë ³íøèõ äåðæàâ íà òåðèòîð³¿ Óêðà¿íè””, ïðîåêòè Çàêîí³â Óêðà¿íè “Ïðî âíåñåííÿ
çì³í ³ äîïîâíåíü äî Ìèòíîãî êîäåêñó Óêðà¿íè”, “Ïðî âíåñåííÿ çì³í ³ äîïîâíåíü
äî Ïîäàòêîâîãî êîäåêñó Óêðà¿íè”.

Ó ÷åòâåðòîìó ðîçä³ë³ Íàóêîâî¿ çàïèñêè äåòàëüíî ðîçêðèòî ïîðÿäîê â’¿çäó íà
òåðèòîð³þ Óêðà¿íè ÷ëåí³â Ì³ñ³¿: â’¿çí³ äîêóìåíòè, ïðèêîðäîííèé êîíòðîëü, ìèòíèé
îãëÿä, ñâîáîäà ïåðåñóâàííÿ, îñîáëèâîñò³ ðåàë³çàö³¿ ÷ëåíàìè Ì³ñ³¿ ïðàâà íà îõîðîíó
çäîðîâ’ÿ â Óêðà¿í³, ïðèâ³ëå¿ òà ³ìóí³òåòè Ì³ñ³¿ òà ¿¿ ÷ëåí³â [3, ñ. 148–191].

Âîäíî÷àñ íàãàäàºìî, ùî ó ñò. 33 ðîçä³ëó VI Ñòàòóòó ÎÎÍ îäí³ºþ ç ôîðì ìè-
ðîòâîð÷î¿ ä³ÿëüíîñò³ º óõâàëåííÿ Ðàäîþ Áåçïåêè (äàë³ – ÐÁ) ÎÎÍ âèìîãè äî
ñòîð³í ì³æíàðîäíîãî êîíôë³êòó âèð³øèòè ñï³ð øëÿõîì: ïåðåãîâîð³â; îáñòåæåííÿ;
ïîñåðåäíèöòâà; ïðèìèðåííÿ; àðá³òðàæó; ñóäîâîãî ðîçãëÿäó; çâåðíåííÿ äî ðåã³îíàëü-
íèõ îðãàí³â ÷è óãîä, ÷è çà äîïîìîãîþ ³íøèõ ìèðíèõ çàñîá³â çà ¿õ âèáîðîì. Êð³ì
òîãî, ÐÁ ìàº áóòè ïðîâåäåíî ðîçñë³äóâàííÿ ñïîðó ç ìåòîþ âèçíà÷åííÿ, ÷è çàãðîæóº
â³í ì³æíàðîäíîìó ìèðó òà áåçïåö³ (ñò. 34).

Â³äïîâ³äíî äî ñôîðìóëüîâàíèõ ó çàÿâ³ Ãîëîâè ÐÁ â³ä ³ìåí³ ÐÁ S/PRST/
1994/22 â³ä 3 òðàâíÿ 1994 ð., êðèòåð³ÿìè, ÿê³ ìàþòü âðàõîâóâàòèñÿ ïðè óõâàëåíí³
ð³øåííÿ ùîäî ïðîâåäåííÿ íîâî¿ ìèðîòâîð÷î¿ îïåðàö³¿ ÎÎÍ, º òàê³:

1) ÷è ³ñíóº ñèòóàö³ÿ, ïðîäîâæåííÿ ÿêî¿ ìîæå ïîñòàâèòè ï³ä çàãðîçó àáî âæå
ñòàíîâèòü çàãðîçó ì³æíàðîäíîìó ìèðó òà áåçïåö³;

2) ÷è ³ñíóþòü ðåã³îíàëüí³ ÷è ñóáðåã³îíàëüí³ îðãàí³çàö³¿ òà îðãàíè ³ ÷è ãîòîâ³
òà ñïðîìîæí³ âîíè äîïîìîãòè ó âèð³øåíí³ ñèòóàö³¿;

3) ÷è ïðèïèíåíî âîãîíü ³ ÷è ñòîðîíè â³ääàí³ ìèðíîìó ïðîöåñó, ñïðÿìîâàíîìó
íà äîñÿãíåííÿ ïîë³òè÷íîãî âðåãóëþâàííÿ;

4) ÷è ³ñíóº ÷³òêà ïîë³òè÷íà ìåòà ³ ÷è ¿¿ ìîæíà â³äîáðàçèòè â ìàíäàò³;
5) ÷è ìîæíà ñôîðìóëþâàòè ÷³òêèé ìàíäàò äëÿ îïåðàö³¿ ÎÎÍ;
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6) ÷è ìîæíà çàáåçïå÷èòè áåçïåêó ïåðñîíàëó ÎÎÍ, çîêðåìà ÷è ìîæíà îòðèìàòè
ðîçóìí³ ãàðàíò³¿ â³ä îñíîâíèõ ñòîð³í ùîäî áåçïåêè ïåðñîíàëó ÎÎÍ [3, ñ. 33].

Êð³ì òîãî, ÿê çàçíà÷àþòü àâòîðè Íàóêîâî¿ çàïèñêè, ó âèñòóï³ Ãåíåðàëüíîãî
ñåêðåòàðÿ íà çàñ³äàíí³ ÐÁ ç ³í³ö³àòèâîþ “Àêö³ÿ äëÿ ï³äòðèìàííÿ ìèðó” â³ä 28 áå-
ðåçíÿ 2018 ð. íàçâàí³ óìîâè ìèðîòâîð÷î¿ îïåðàö³¿:

1) íàÿâí³ñòü ïåðåäóìîâ äëÿ îïåðàö³¿ ó êðà¿í³;
2) íàÿâí³ñòü ô³íàíñóâàííÿ;
3) íåìîæëèâ³ñòü ñóòî ïîë³òè÷íîãî âèð³øåííÿ êîíôë³êòó;
4) ìîæëèâ³ñòü ôîðìóëþâàííÿ ÷³òêîãî ³ âóçüêîãî çà ñâî¿ìè çàâäàííÿìè ìàí-

äàòó ÐÁ [3, ñ. 34].
Âñå íàâåäåíå âèùå âèêëèêàº ñóìí³â ùîäî ìîæëèâîñò³ ââåäåííÿ íà òåðèòîð³þ

îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé ìèðîòâîðö³â ÎÎÍ, îñê³ëüêè
ñèòóàö³ÿ â Óêðà¿í³ íå â³äïîâ³äàº óñ³ì íåîáõ³äíèì í³ êðèòåð³ÿì, í³ óìîâàì òàêî¿
ìèðîòâîð÷î¿ îïåðàö³¿.

Çà ³íøèì ñöåíàð³ºì, çàïðîïîíîâàíèì íîâîîáðàíèì Ïðåçèäåíòîì Óêðà¿íè
Â. Çåëåíñüêèì, îäíèì ³ç øëÿõ³â óðåãóëþâàííÿ êîíôë³êòó º ìèðí³ ïåðåãîâîðè ç
ðîñ³éñüêèìè ïðåäñòàâíèêàìè, â öåíòð³ ÿêèõ – çáåðåæåííÿ æèòòÿ ëþäåé, òà
âèíåñåííÿ íà ðåôåðåíäóì ÷è îíëàéí-ãîëîñóâàííÿ ñïèñêó äîìîâëåíîñòåé, äîñÿãíóòèõ
ó ðåçóëüòàò³ ïåðåãîâîðíîãî ïðîöåñó [4]. Íàóêîâå îá´ðóíòóâàííÿ òàêîãî ï³äõîäó
ìîæíà çíàéòè ó ìîíîãðàô³¿, âèäàí³é Íàö³îíàëüíèì ³íñòèòóòîì ñòðàòåã³÷íèõ
äîñë³äæåíü ó 2015 ðîö³ [5].

Ó í³é çàçíà÷åíî, ùî ïðîåêò äîãîâ³ðíî¿ ðå³íòåãðàö³¿ ïåðåäáà÷àº íàÿâí³ñòü
ñï³ëüíèõ åêîíîì³÷íèõ ³íòåðåñ³â Êèºâà ³ Äîíåöüêà òà ãàðàíò³é, íàäàíèõ ì³ñöåâèì
åë³òàì ùîäî çáåðåæåííÿ àêòèâ³â ³ ïðåôåðåíö³é. ßê ââàæàþòü àâòîðè ö³º¿ ìîíî-
ãðàô³¿, âàæëèâî îö³íèòè éìîâ³ðí³ñòü ðåàë³çàö³¿ äîãîâ³ðíîãî ñöåíàð³þ ðå³íòåãðàö³¿
Äîíáàñó, ùî ìîæå çä³éñíþâàòèñÿ ó ñïîñ³á êîìïðîì³ñó ç íàÿâíîþ ïåðåãîâîðíîþ
ñòîðîíîþ (ÄÍÐ/ËÍÐ) àáî ó ñïîñ³á ¿¿ çàì³íè íà á³ëüø ëîÿëüíå äî Óêðà¿íè ïðåä-
ñòàâíèöòâî îêóïîâàíèõ òåðèòîð³é. Ó öüîìó êîíòåêñò³ àâòîðàìè ìîíîãðàô³¿
ïðîïîíóºòüñÿ ðîçãëÿíóòè âàð³àíò êîìïðîì³ñó ç ïðåäñòàâíèêàìè ÄÍÐ/ËÍÐ íà
îñíîâ³ Ì³íñüêèõ äîìîâëåíîñòåé (ìîëäàâñüêèé âàð³àíò) ³ îêðåñëåíî ïîçèòèâí³
àñïåêòè òàêîãî ñöåíàð³þ: ³ìîâ³ðí³ñòü îñòàòî÷íîãî ïðèïèíåííÿ çáðîéíîãî êîíôë³êòó
íà Äîíáàñ³; ³ìîâ³ðí³ñòü ï³äòðèìàííÿ ð³øåííÿ ç áîêó Çàõîäó ³ Ðîñ³¿ òà â³ðîã³äí³ñòü
óêëàäåííÿ íîâîãî âàð³àíòó Áóäàïåøòñüêîãî ìåìîðàíäóìó (ùîäî ãàðàíò³é áåçïåêè);
³ìîâ³ðí³ñòü îòðèìàííÿ ô³íàíñîâî¿ äîïîìîãè äëÿ â³äíîâëåííÿ Äîíáàñó [5, ñ. 254].

Âîäíî÷àñ äî íåãàòèâíèõ àñïåêò³â ðåàë³çàö³¿ òàêîãî ñöåíàð³þ â³äíåñåíî ôàê-
òè÷íå âèçíàííÿ êîíôë³êòó (³ ïðè÷èí éîãî âèíèêíåííÿ) âíóòð³øíüîþ óêðà¿íñüêîþ
ïðîáëåìîþ; âèçíàííÿ óñï³õó ÄÍÐ/ËÍÐ ó â³éí³ “çà íåçàëåæí³ñòü”; ñòâîðåííÿ
ïðåöåäåíòó àâòîíîì³çàö³¿ ÷åðåç çàêîëîò äëÿ ³íøèõ ðåã³îíàëüíèõ åë³ò; ôàêòè÷íå
óñóíåííÿ ïèòàííÿ Êðèìó ç ïîðÿäêó äåííîãî ñâ³òîâî¿ ïîë³òèêè.

Íà äóìêó àâòîð³â ìîíîãðàô³¿ [5], ñïðèÿòëèâèé ïðîãíîç òàêîãî âàð³àíòà ïî-
â’ÿçàíèé ò³ëüêè ç ãàðàíò³ÿìè çáåðåæåííÿ (³ çðîñòàííÿ) ï³äòðèìêè Óêðà¿íè ç áî-
êó Çàõîäó, à òàêîæ – ç ïîâíîþ â³äìîâîþ Ðîñ³¿ â³ä ïîäàëüøîãî òèñêó íà Óêðà¿íó
òà ï³äðèâó ¿¿ äåðæàâíîñò³. ßê çàçíà÷åíî ó ìîíîãðàô³¿, îñê³ëüêè òàêèõ ãàðàíò³é íå
³ñíóº, öåé âàð³àíò ñë³ä ðîçãëÿäàòè ÿê îäíîçíà÷íî ïðîãðàøíèé. Ïðîòå, íà íàøó
äóìêó, éîãî íå âàðòî êàòåãîðè÷íî â³äêèäàòè, îñê³ëüêè çì³íà ïîë³òè÷íî¿ ñèòóàö³¿
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â Óêðà¿í³ íà ñüîãîäí³ òà ðèòîðèêà àìåðèêàíñüêèõ ³ ðîñ³éñüêèõ âèñîêîïîñàäîâö³â
[6, 7] ïîâí³ñòþ ñïðèÿþòü éîãî ðåàë³çàö³¿. Çàö³êàâëåí³ â òàêîìó âàð³àíò³ ÿê Ðîñ³éñüêà
Ôåäåðàö³ÿ, òàê ³ ïðåäñòàâíèêè Çàõîäó, ÿê³ õî÷óòü ïðèïèíèòè òèñê íà Ðîñ³þ ³
çìåíøèòè âèòðàòè íà ï³äòðèìêó Óêðà¿íè [5, ñ. 255].

Ó ìîíîãðàô³¿ [5] òàêîæ ðîçãëÿíóòî ñöåíàð³é äîáðîâ³ëüíî¿ ðå³íòåãðàö³¿
îêóïîâàíèõ òåðèòîð³é íà îñíîâ³ âîëåâèÿâëåííÿ ¿õ ìåøêàíö³â òà îðãàí³çîâàíîãî
äëÿ öüîãî ñïåö³àëüíîãî ïåðåãîâîðíîãî ïðîöåñó ç ïîë³òè÷íèìè ïðåäñòàâíèêàìè
ðåã³îíó (çà ïðèêëàäîì í³ìåöüêîãî âàð³àíòà). Ðåàë³çàö³ÿ íà ïðàêòèö³ òàêîãî ñöåíàð³þ
âáà÷àºòüñÿ ìàëîéìîâ³ðíîþ, ïðîòå àâòîðè çãàäàíî¿ ìîíîãðàô³¿ ïåðåêîíëèâî íàâîäÿòü
éîãî ïîçèòèâí³ àñïåêòè: îòðèìàííÿ Óêðà¿íîþ ïîâíî¿ ìîðàëüíî¿ ñàòèñôàêö³¿ â
êîíôë³êò³ òà ñïðîñòóâàííÿ ðîñ³éñüêî¿ ïîçèö³¿ ïðî ïðè÷èíè êîíôë³êòó; ñòâîðåííÿ
âèíÿòêîâîãî ïîçèòèâíîãî ðåçîíàíñó äëÿ â³äíîñèí Óêðà¿íè ç ªÑ, êðà¿íàìè ïîñò-
ðàäÿíñüêîãî ïðîñòîðó, ìîæëèâîñò³ ïåðåãîðíóòè ñòîð³íêó ó â³äíîñèíàõ ç ÐÔ (íà
ïîçèòèâí³é äëÿ Óêðà¿íè îñíîâ³); ñòâîðåííÿ ïåðåäóìîâ îáñòîþâàííÿ Óêðà¿íîþ ¿¿
åêîíîì³÷íèõ òà ïîë³òè÷íèõ óìîâ ðå³íòåãðàö³¿, îñê³ëüêè âîíà ïîñ³äàòèìå âèã³äíó
ïåðåãîâîðíó ïîçèö³þ; ñòâîðåííÿ óìîâ äëÿ ïîðóøåííÿ ïèòàííÿ ïðî ïîâåðíåííÿ
Êðèìó äî ñêëàäó Óêðà¿íè ÿê ëîã³÷íîãî ïðîäîâæåííÿ ïðîöåñó.

Ñåðåä íåãàòèâíèõ íàñë³äê³â ðåàë³çàö³¿ òàêîãî ñöåíàð³þ íàçâàíî ÷àñòêîâå
ïðèéíÿòòÿ âèìîã àâòîíîìíîñò³ îêðåìèõ òåðèòîð³é; íàäàííÿ ãàðàíò³¿ ì³ñöåâèì
åë³òàì ùîäî çáåðåæåííÿ ¿õ êîíòðîëþ íàä åêîíîì³÷íèìè ³ ïîë³òè÷íèìè ïðîöåñàìè;
ìîæëèâ³ñòü íàñòàííÿ ñîö³àëüíî-åêîíîì³÷íèõ ñêëàäíîù³â ÿê íàñë³äêó ðå³íòåãðó-
âàííÿ, ùî ïðèçâåäå äî ÷åðãîâî¿ âíóòð³øíüîïîë³òè÷íî¿ êðèçè òà çàãàëüìóº ïðîöåñ
ðåôîðì ³ ìîäåðí³çàö³¿ [5, ñ. 256].

Ùîäî ³í³ö³àòèâè Ïðåçèäåíòà Óêðà¿íè Â. Çåëåíñüêîãî ïðîâåñòè ðåôåðåíäóì
ç ïèòàííÿ ïåðåãîâîðíîãî ïðîöåñó ì³æ Óêðà¿íîþ ³ Ðîñ³ºþ, òî ó íàóêîâ³é ë³òåðàòóð³
òàêîæ ðîçãëÿäàâñÿ é âèêëàäåíèé íà íàëåæíîìó íàóêîâî-òåîðåòè÷íîìó ð³âí³ òàêèé
ñöåíàð³é ðîçâèòêó ïîä³é. Çîêðåìà, Ò. Îñòðèöüêèì ïðîïîíóâàëîñÿ ñïî÷àòêó
ïðîâåñòè ðåôåðåíäóì íà òåðèòîð³¿ Äîíåöüêî¿ ³ Ëóãàíñüêî¿ îáëàñòåé ç ïèòàííÿì
ïðî òå, õî÷å ÷è íå õî÷å íàñåëåííÿ ðåã³îíó çàëèøàòèñÿ â ñêëàä³ Óêðà¿íè. Ï³ñëÿ
öüîãî ðåôåðåíäóìó ïðîïîíóâàëîñÿ âèíåñòè â³äïîâ³äíå ïèòàííÿ íà âñåóêðà¿íñüêèé
ðåôåðåíäóì, ÷èì îñòàòî÷íî éîãî âèð³øèòè [8]. Çà îö³íêîþ Ì. Ïîãðåá³íñüêîãî, öå
ºäèíèé äîö³ëüíèé âàð³àíò çàâåðøåííÿ êîíôë³êòó. ßêùî á³ëüø³ñòü íàñåëåííÿ
Äîíáàñó íå çàõî÷å çíàõîäèòèñÿ â ñêëàä³ Óêðà¿íè, òî â ï³ä ÷àñ âñåóêðà¿íñüêîãî
ðåôåðåíäóìó áóäå ç’ÿñîâàíî äóìêó ãðîìàäÿí Óêðà¿íè: äàòè Äîíáàñó âèéòè ç
Óêðà¿íè ÷è íàâïàêè – óòðèìóâàòè éîãî. Ïîë³òîëîã ââàæàº, ùî á³ëüø³ñòü íàñåëåííÿ
Äîíáàñó ïðîãîëîñóº çà òå, ùîá çàëèøèòèñÿ ó ñêëàä³ Óêðà¿íè ç ïåâíèìè ïîâíîâà-
æåííÿìè (íàäàííÿ àâòîíîì³¿ òîùî) [9], ùî âèìàãàòèìå ïðîâåäåííÿ â òàêèõ ðàéîíàõ
ì³ñöåâèõ âèáîð³â çà óêðà¿íñüêèì çàêîíîäàâñòâîì. Îäíàê â³äñóòí³ñòü â Óêðà¿í³
Çàêîíó “Ïðî âñåóêðà¿íñüêèé òà ì³ñöåâ³ ðåôåðåíäóìè” ÿê ñïîñîáó âèð³øåííÿ àê-
òóàëüíèõ ïèòàíü äåðæàâíîãî ³ ì³ñöåâîãî çíà÷åííÿ íå äîçâîëÿº ó íèí³øí³õ óìîâàõ
ðåàë³çóâàòè ñàìå òàêèé ñöåíàð³é.

Êð³ì òîãî, îêðåìèìè ïîë³òèêàìè ïðîïîíóâàëèñÿ é ³íø³ ï³äõîäè ùîäî â³ä-
íîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³¿ îêðåìèõ îáëàñòåé Äîíåöüêî¿ òà
Ëóãàíñüêî¿ îáëàñòåé. Çîêðåìà, Þ. Òèìîøåíêî âáà÷àëà íåîáõ³äí³ñòü ó çì³í³ Ì³íñü-
êîãî ôîðìàòó íà Áóäàïåøò+ ÷åðåç ïðîâåäåííÿ ì³æíàðîäíîãî ñàì³òó ³ ïåðåãîâîð³â
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ç ïðåäñòàâíèêàìè ÑØÀ ³ ªÑ; ïîñèëåíí³ óêðà¿íñüêî¿ àðì³¿; íåãàéíîìó âñòóï³
Óêðà¿íè äî ÍÀÒÎ; ïîñèëåíí³ ñàíêö³é ïðîòè Ðîñ³¿; ñòâîðåíí³ ì³æíàðîäíîãî ôîíäó
â³äíîâëåííÿ ³ ðîçâèòêó Äîíáàñó òà ôîíäó âèïëàò ìàòåð³àëüíî¿ êîìïåíñàö³¿ [10].
Íàóêîâîãî îá´ðóíòóâàííÿ òàêèì ï³äõîäàì ó äîñë³äæåí³é ë³òåðàòóð³ íå çíàéäåíî.

À. Ãðèöåíêîì ïðîïîíóâàëîñÿ ïîâåðíåííÿ îêóïîâàíèõ òåðèòîð³é áåç “îñîáëèâèõ
ñòàòóñ³â” äèïëîìàòè÷íèìè, â³éñüêîâèìè, åêîíîì³÷íèìè, ñàíêö³éíèìè çàñîáàìè
ñï³ëüíî ³ç çàðóá³æíèìè ïàðòíåðàìè, àëå áåç âèð³øåííÿ ó äâîñòîðîííüîìó ôîðìàò³
Óêðà¿íà”Ðîñ³ÿ, à ò³ëüêè â ÷îòèðèñòîðîííüîìó – Óêðà¿íà”Ðîñ³ÿ”ªâðîïà”ÑØÀ òà
÷åðåç ââåäåííÿ ì³æíàðîäíî¿ ìèðîòâîð÷î¿ ì³ñ³¿ (ÿê ç â³éñüêîâèì êîìïîíåíòîì,
òàê ³ ç ïîë³öåéñüêî-öèâ³ëüíèì) [11]. Òàêèé ï³äõ³ä íå çíàéøîâ ñâîãî îá´ðóíòóâàííÿ
ó íàóêîâèõ äæåðåëàõ, êð³ì òîãî, â³í ì³ñòèòü ðèçèê çàäîâîëåííÿ ³íòåðåñ³â ªÑ ³
ÑØÀ, ÿê³ íå çàâæäè çá³ãàþòüñÿ ÿê ç ïîë³òè÷íèìè, òàê ³ ç åêîíîì³÷íèìè ³íòåðåñàìè
Óêðà¿íè, ùî ³ çóìîâëþº íåäîö³ëüí³ñòü éîãî ðåàë³çàö³¿.

ßê âèäíî ³ç íàâåäåíèõ ï³äõîä³â, óñ³ âîíè ïåðåäáà÷àþòü ìèðíèé âàð³àíò âè-
ð³øåííÿ ñèòóàö³¿ íà Äîíáàñ³, àëå âîäíî÷àñ íå ì³ñòÿòü ºäèíîãî ð³øåííÿ ïðîáëåìè
óðåãóëþâàííÿ êîíôë³êòó, à êàðäèíàëüíî â³äð³çíÿþòüñÿ îäèí â³ä îäíîãî: ïðîïî-
íóºòüñÿ äîñÿãíåííÿ â³äïîâ³äíèõ äîìîâëåíîñòåé ó ðåçóëüòàò³ ïåðåãîâîðíîãî ïðîöåñó
ÿê ³ç æèòåëÿìè îêóïîâàíèõ òåðèòîð³é, òàê ³ ç ðîñ³éñüêèìè ïðåäñòàâíèêàìè (Â. Çå-
ëåíñüêèé) àáî êàòåãîðè÷íî çàïåðå÷óþòü ïåðåãîâîðè ó äâîñòîðîííüîìó ôîðìàò³, à
ïåðåäáà÷àþòü ó÷àñòü ó íèõ ªÑ òà ÑØÀ (Þ. Òèìîøåíêî, À. Ãðèöåíêî), àáî ïåðåä-
áà÷àþòü ðîçì³ùåííÿ ìèðîòâîð÷î¿ ì³ñ³¿ ÎÎÍ (Ï. Ïîðîøåíêî, À. Àâàêîâ, À. Ãðè-
öåíêî).

Ó ïðîàíàë³çîâàíèõ ïîë³òè÷íèõ ï³äõîäàõ íå çóñòð³÷àºòüñÿ ñöåíàð³é çàìîðî-
æóâàííÿ êîíôë³êòó, îäíàê, çà ðåçóëüòàòàìè äîñë³äæåííÿ, âèêëàäåíèìè ó ìîíîãðà-
ô³¿ [12], ïðåçåíòóþòüñÿ ðåçóëüòàòè ì³æíàðîäíîãî åêñïåðòíîãî äîñë³äæåííÿ ùîäî
íàïðÿì³â âèð³øåííÿ â³éñüêîâîãî êîíôë³êòó íà Ñõîä³ Óêðà¿íè. Ó íüîìó ç’ÿñîâàíî,
ùî íàéá³ëüøó ³ìîâ³ðí³ñòü çä³éñíåííÿ ìàº ñöåíàð³é “Â Óêðà¿í³ áóäå çàìîðîæåíèé
êîíôë³êò” (¹ 10) òà “Óêðà¿íà ïîâåðíå ñîá³ òåðèòîð³¿ ÄÍÐ òà ËÍÐ (áåç Êðèìó)
â óìîâàõ ôåäåðàë³çàö³¿ àáî ñïåö³àëüíîãî ñòàòóñó)” (¹ 9). Íàéìåíø ³ìîâ³ðíèìè º
ñöåíàð³¿ ¹ 1 “Óêðà¿íà çä³éñíèòü âëàñíèé ñòðèáîê ó ðîçâèòêó”, ¹ 4 “Óêðà¿íà
óâ³éäå â ÍÀÒÎ”, ¹ 6 “Â Óêðà¿í³ ³ íà îêóïîâàíèõ òåðèòîð³ÿõ ÎÎÍ ïðîâåäå ìè-
ðîòâîð÷ó îïåðàö³þ”, ¹ 7 ”Óêðà¿íà ïîâåðíå ñîá³ Êðèì, ÄÍÐ òà ËÍÐ”, ¹ 8 “Óêðà¿íà
ïîâåðíå ñîá³ òåðèòîð³¿ ÄÍÐ òà ËÍÐ (áåç Êðèìó) â óìîâàõ óí³òàðíî¿ äåðæàâè”,
¹ 12 ”Â³äáóäåòüñÿ âîºííà àãðåñ³ÿ Ðîñ³¿, ÄÍÐ òà ËÍÐ”. Íàéíèæ÷ó éìîâ³ðí³ñòü
çä³éñíåííÿ ìàþòü ñöåíàð³¿ ¹ 5 “Óêðà¿íà óâ³éäå â ªÑ”, ¹ 11 “Â Óêðà¿í³ áóäå
ãðîìàäÿíñüêà â³éíà”, ¹ 13 “Óêðà¿íà ðîçêîëåòüñÿ íà êâàç³äåðæàâè”, ¹ 14 “ÄÍÐ
òà ËÍÐ óâ³éäóòü äî Ðîñ³éñüêî¿ Ôåäåðàö³¿”, ¹ 15 “Óêðà¿íà óâ³éäå â ªâðàç³éñüêèé
ïðîñò³ð” [12, ñ. 51].

Çâàæàþ÷è íà ³ìîâ³ðí³ñòü ðåàë³çàö³¿ ñöåíàð³þ “Óêðà¿íà ïîâåðíå ñîá³ òåðèòîð³¿
ÄÍÐ òà ËÍÐ (áåç Êðèìó) â óìîâàõ ôåäåðàö³¿ àáî ñïåö³àëüíîãî ñòàòóñó”, äîö³ëüíî
ïîãîäèòèñÿ ç äóìêîþ Ð. Äîäîíîâà ïðî òå, ùî “íåîáõ³äíî äóìàòè, ÿê çì³íèòè ìåí-
òàë³òåò íàñåëåííÿ Ë/ÄÍÐ ó ðàç³ ïîâåðíåííÿ öèõ òåðèòîð³é â óêðà¿íñüêèé ïîë³òè÷-
íèé ïðîñò³ð, àäæå áåç öüîãî Äîíáàñ áóäå ïåð³îäè÷íî â³äòâîðþâàòè êîíôë³êòí³
ñèòóàö³¿, ïîãðîæóþ÷è ö³ë³ñíîñò³ êðà¿íè” [13, ñ. 158].
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Îòæå, ïðîàíàë³çóâàâøè ï³äõîäè îêðåìèõ ïîë³òèê³â äî âèð³øåííÿ ïðîáëåìè
â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó íà òåðèòîð³¿ îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà
Ëóãàíñüêî¿ îáëàñòåé òà ðåçóëüòàòè îïóáë³êîâàíèõ íàóêîâèõ äîñë³äæåíü, ùî îá-
´ðóíòîâóþòü òàê³ ï³äõîäè, ìîæíà ä³éòè âèñíîâêó, ùî íå ³ñíóº ºäèíî¿ äóìêè ç
ïðèâîäó òîãî, ÿê³ ñöåíàð³¿ ìàþòü á³ëüøó ³ìîâ³ðí³ñòü ðîçâèòêó, à ÿê³ – íàéìåíøó.
Âîäíî÷àñ â Óêðà¿í³ º íåîáõ³äí³ñòü îáðàííÿ ñöåíàð³þ (âàð³àíòà, ï³äõîäó), çà ÿêîãî
á â³äáóëîñÿ ðåàëüíå â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó, ùî ïåðåäáà÷àº äîñÿã-
íåííÿ òàêèõ îçíàê ñóâåðåí³òåòó: âåðõîâåíñòâî óêðà¿íñüêî¿ âëàäè, òîáòî â³äñóòí³ñòü
áóäü-ÿêî¿ ³íøî¿ ïóáë³÷íî¿ âëàäè íà ö³é òåðèòîð³¿; ñàìîñò³éí³ñòü, ùî ïåðåäáà÷àº
áåçóìîâíå äîòðèìàííÿ íîðì ÿê íàö³îíàëüíîãî, òàê ³ ì³æíàðîäíîãî ïðàâà; ïîâíî-
òà – ïîøèðåííÿ âïëèâó óêðà¿íñüêî¿ âëàäè íà âñ³ ñôåðè æèòòÿ òà íà âñå íàñåëåííÿ;
íåâ³ä÷óæóâàí³ñòü – íåìîæëèâ³ñòü äîâ³ëüíîãî â³ä÷óæåííÿ ëåã³òèìíî¿ òà ëåãàëüíî¿
âëàäè, çà îäíî÷àñíî¿ ìîæëèâîñò³ äåëåãóâàííÿ ñóâåðåííèõ ïðàâ äåðæàâè Óêðà¿íà
îðãàíàì ì³ñöåâîãî ñàìîâðÿäóâàííÿ â³äïîâ³äíèõ ðàéîí³â.

Äëÿ çàáåçïå÷åííÿ ïîâíîö³ííîãî ïðîöåñó â³äíîâëåííÿ äåðæàâíîãî ñóâåðåí³òåòó
íà òåðèòîð³¿ îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé âàæëèâî âèð³øèòè
çàâäàííÿ, ïåðåäáà÷åí³ ñò. 4 Çàêîíó Óêðà¿íè â³ä 18 ñ³÷íÿ 2018 ðîêó ¹ 2268-VIII
“Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó
Óêðà¿íè íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ”
[14]:

1) çâ³ëüíåííÿ òèì÷àñîâî îêóïîâàíèõ òåðèòîð³é ó Äîíåöüê³é òà Ëóãàíñüê³é
îáëàñòÿõ òà â³äíîâëåííÿ íà öèõ òåðèòîð³ÿõ êîíñòèòóö³éíîãî ëàäó;

2) çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á (çà-
õèñò îñíîâîïîëîæíèõ ïîë³òè÷íèõ ³ ãðîìàäÿíñüêèõ ïðàâ ³ ñâîáîä ëþäèíè; âæèòòÿ
çàõîä³â äëÿ çâ³ëüíåííÿ Ðîñ³éñüêîþ Ôåäåðàö³ºþ, îêóïàö³éíîþ àäì³í³ñòðàö³ºþ
Ðîñ³éñüêî¿ Ôåäåðàö³¿ âñ³õ íåçàêîííî çàòðèìàíèõ, óòðèìóâàíèõ ãðîìàäÿí Óêðà¿íè;
ñïðèÿííÿ çàáåçïå÷åííþ â³äíîâëåííÿ ïîðóøåíèõ ìàòåð³àëüíèõ ïðàâ; ñïðèÿííÿ
çàáåçïå÷åííþ ñîö³àëüíî-åêîíîì³÷íèõ, åêîëîã³÷íèõ òà êóëüòóðíèõ ïîòðåá);

3) çàáåçïå÷åííÿ íåçàëåæíîñò³, ºäíîñò³ òà òåðèòîð³àëüíî¿ ö³ë³ñíîñò³ Óêðà¿íè.
Âèð³øåííÿ öèõ çàâäàíü ïîòðåáóº ñóòòºâèõ, ïåðåäóñ³ì, åêîíîì³÷íèõ çàòðàò,

ÿê³ íà ñüîãîäí³ â Óêðà¿í³ â³äñóòí³, ùî âèìàãàº çàëó÷åííÿ ¿õ ³ç çîâí³øí³õ äæåðåë
òà çàáåçïå÷åííÿ åêîíîì³÷íîãî çðîñòàííÿ ÷åðåç íàðîùóâàííÿ îáñÿã³â â³ò÷èçíÿíîãî
âèðîáíèöòâà, ùî â óìîâàõ ñüîãîäåííÿ º âêðàé ñêëàäíèì ³ ìàéæå íåâèð³øóâàíèì.
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RESTORATION OF STATE SOVEREIGNTY IN SELECTED AREAS 
OF UKRAINE: POLICY APPROACHES AND SCIENTIFIC 

RATIONALE

The article deals with the views of contemporary Ukrainian politicians on the
problem of restoration of state sovereignty in the territories of certain districts of
Donetsk and Luhansk oblasts. The application of context, legal, comparative, logical-
system, system-structural methods of analysis allowed to determine the level of
scientific feasibility and opportunities for practical implementation of each of the
proposed approaches. In particular, it is noted that due to the incompatibility of the
domestic situation with all the necessary criteria and conditions of the UN peacekeeping
operation, the implementation of the proposals of the fifth President of Ukraine P.
Poroshenko (similar approaches were also expressed by A. Avakov and A. Gritsenko)
is unlikely, as well as approaches, proposed by Y. Tymoshenko (regarding the change
of the Minsk format on Budapest + through holding an international summit and
negotiations with representatives of the USA and the EU). More probable and well-
founded scholars (in the research results published during 2015–2019) have scenarios
related to the freezing of the conflict, as well as with the contractual reintegration on
the basis of negotiations and the possible holding of a referendum (V. Zelensky).
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At the same time, the implementation of all proposed options for the restoration
of state sovereignty in the Donbass requires significant economic costs, which can not
be achieved without providing economic growth and restoring common economic
interests of Kyiv and Donetsk in Ukraine.

State sovereignty on the territory of certain districts of Donetsk and Luhansk
oblasts will be considered restored under the condition of the supremacy of the
Ukrainian authorities, unconditional compliance with the norms of national and
international law, and the impossibility of arbitrary alienation of legitimate power,
while the possibility of delegating rights to local self-government bodies of the
respective districts.

Keywords: separate districts of Donetsk and Luhansk, restoration of state
sovereignty, UN peacekeeping operations, negotiations, contractual reintegration,
referendum.
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ì. Êè¿â, Óêðà¿íà

ORCID ID 0000-0002-8924-1139

ÂÈÄÈ ÏÎË²ÖÅÉÑÜÊÈÕ ÏÎÑËÓÃ Â ÓÊÐÀ¯Í²
ÒÀ ÎÐÃÀÍ²ÇÀÖ²ÉÍÎ-ÏÐÀÂÎÂÅ ÇÀÁÅÇÏÅ×ÅÍÍß

¯Õ ÍÀÄÀÍÍß

Ñòàòòþ ïðèñâÿ÷åíî äîñë³äæåííþ îñíîâíèõ âèä³â ïîë³öåéñüêèõ ïîñëóã â Óêðà¿í³
òà îðãàí³çàö³éíî-ïðàâîâîãî çàáåçïå÷åííÿ ¿õ íàäàííÿ. Íàãîëîøóºòüñÿ, ùî íà ñüîãîäí³
í³ â íàóêîâèõ êîëàõ, í³ â êîëàõ ïðàêòè÷íèõ ïðàö³âíèê³â íå ñôîðìîâàíî ºäèíîãî
ï³äõîäó äî ðîçóì³ííÿ ôåíîìåíó ïîë³öåéñüêèõ ïîñëóã ÿê îäí³º¿ ç îñíîâíèõ ôîðì ïî-
ë³öåéñüêî¿ ä³ÿëüíîñò³. Íàâåäåíî àâòîðñüêó äåô³í³ö³þ ïîíÿòòÿ “ïîë³öåéñüêà ïî-
ñëóãà”, âèçíà÷åíî îñíîâí³ âèäè ïîë³öåéñüêèõ ïîñëóã çàëåæíî â³ä çì³ñòó ïîë³öåéñüêî¿
ä³ÿëüíîñò³ â Óêðà¿í³ òà îõàðàêòåðèçîâàíî ¿õ îðãàí³çàö³éíî-ïðàâîâå çàáåçïå÷åííÿ.

Êëþ÷îâ³ ñëîâà: ïóáë³÷íî-ñåðâ³ñíà ä³ÿëüí³ñòü, ïîë³öåéñüêà ä³ÿëüí³ñòü, ïîë³-
öåéñüêà ïîñëóãà.

Íà ñüîãîäí³ â Óêðà¿í³ ñåðâ³ñíèé ôàêòîð ñòàº âèçíà÷àëüíèì ñèìâîëîì îðãàí³â
ïóáë³÷íî¿ âëàäè, â òîìó ÷èñë³ ñòâîðåíîãî íà ï³ä´ðóíò³ ë³êâ³äîâàíî¿ ì³ë³ö³¿ íîâîãî
ïðàâîîõîðîííîãî îðãàíó – Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè. Çàçíà÷åíå îäíîçíà÷íî
ñë³ä òëóìà÷èòè ÿê ïîçèòèâíèé êðîê ó ðîçâèòêó â³ò÷èçíÿíî¿ ïðàâîîõîðîííî¿ ñèñòåìè
äåìîêðàòè÷íîãî ñóñï³ëüñòâà. Âîäíî÷àñ, íåçâàæàþ÷è íà òðèâàë³ äèñêóñ³¿ ùîäî
çì³ñòîâíîãî òëóìà÷åííÿ òàêîãî âèäó ïóáë³÷íèõ ïîñëóã, ÿê ïîë³öåéñüêà ïîñëóãà,
í³ â íàóêîâèõ êîëàõ, í³ â êîëàõ ïðàêòè÷íèõ ïðàö³âíèê³â äîñ³ íå ñôîðìîâàíî ºäè-
íîãî ï³äõîäó äî ðîçóì³ííÿ ñóòíîñò³ öüîãî ôåíîìåíó. Á³ëüøå òîãî, ç³ çì³ñòó Çàêîíó
Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” íåìîæëèâî âñòàíîâèòè, ÷è òàêà ïîñëóãà º
ïðîöåñîì, ÷è ðåçóëüòàòîì ðåàë³çàö³¿ âëàäíèõ ïîâíîâàæåíü. Çà â³äñóòíîñò³ ³íäè-
â³äóàëüíèõ îçíàê ïîíÿòòÿ “ïîë³öåéñüêà ïîñëóãà” íàáóâàº âàæëèâîãî çíà÷åííÿ, îñ-
ê³ëüêè âèçíà÷åííÿ ö³º¿ ³íôîðìàö³¿ äîçâîëèëî á òî÷íî êëàñèô³êóâàòè, äî ÿêîãî
âèäó çàçíà÷åíèõ ïîñëóã â³äíîñèòè â³äïîâ³äíó ïîñëóãó ³ íîðìàìè ÿêî¿ ïðàâîâî¿
ãàëóç³ çàáåçïå÷èòè ¿¿ ïðàâîâó ðåàë³çàö³þ.

Íàóêîâ³é ðîçðîáö³ ïðîáëåì ïîë³öåéñüêî¿ ä³ÿëüíîñò³ ïðèñâÿòèëè ñâî¿ ïðàö³
òàê³ â÷åí³-àäì³í³ñòðàòèâ³ñòè, ÿê Ì.². Àíóôð³ºâ, Î.Ì. Áàíäóðêà, Þ.Ï. Áèòÿê,
Â.Ì. Á³ëèê, ².Ï. Ãîëîñí³÷åíêî, ².Â. Çîçóëÿ, Þ.². Ðèìàðåíêî, Ä.Ï. Êàëàÿíîâ,
À.Ò. Êîìçþê, ².Â. Êð³öàê, Ì.Â. Ëîøèöüêèé, Î.Ñ. Ïðîíåâè÷, Î.Ï. Óãðîâåöüêèé,
Ì.Þ. Ôðîëîâ, Î.Ñ. Þí³í òà áàãàòî ³íøèõ. ¯õí³ ïðàö³ ìàþòü âàæëèâå íàóêîâå òà
ïðàêòè÷íå çíà÷åííÿ. Ïðîòå ó äîñë³äæåííÿõ çàçíà÷åíèõ íàóêîâö³â ïèòàííÿì
âèçíà÷åííÿ ñóòíîñò³ é çì³ñòó ïîë³öåéñüêèõ ïîñëóã, ¿õ êëàñèô³êàö³¿ òà íîðìàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ íàëåæíî¿ óâàãè íå ïðèä³ëÿëîñÿ.

© Tsyhanov Oleh, 2019



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.11

115

Ìåòà ñòàòò³ ïîëÿãàº ó âèçíà÷åí³ ñóòíîñò³ ïîë³öåéñüêèõ ïîñëóã, ¿õ êëàñèô³êàö³¿
çà âèäàìè ïîë³öåéñüêî¿ ä³ÿëüíîñò³ òà õàðàêòåðèñòèö³ îðãàí³çàö³éíî-ïðàâîâîãî çà-
áåçïå÷åííÿ íàäàííÿ.

Ìåòîþ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ º ðåàë³çàö³ÿ ïîë³öåéñüêî¿ ôóíêö³¿ ùîäî
âñòàíîâëåííÿ òà çàáåçïå÷åííÿ âíóòð³øíüî¿ áåçïåêè òà ïðàâîïîðÿäêó â äåðæàâ³
ñïåö³àëüíî óïîâíîâàæåíèìè äåðæàâíèìè îðãàíàìè – îðãàíàìè ïîë³ö³¿. Íà ñüîãîäí³
âàæëèâèì º ïèòàííÿ ïðî òå, íà ùî àáî íà êîãî ñïðÿìîâàíà çàçíà÷åíà ä³ÿëüí³ñòü
äëÿ ðåàë³çàö³¿ âñòàíîâëåíî¿ ïåðåä îðãàíàìè ïîë³ö³¿ ìåòè, àáî, ³íøèìè ñëîâàìè,
ùî âèñòóïàº îá’ºêòîì ïîë³öåéñüêî¿ ä³ÿëüíîñò³. Ââàæàºìî, ùî çàëåæíî â³ä êîíê-
ðåòíîãî âèäó ïîë³öåéñüêî¿ ä³ÿëüíîñò³ ¿¿ îá’ºêòîì âèñòóïàº çàõèñò ³ îõîðîíà ñó-
ñï³ëüíèõ â³äíîñèí îðãàíàìè ïîë³ö³¿, íàä³ëåíèõ âëàäíèìè ïîâíîâàæåííÿìè ç
â³äïîâ³äíîþ ôóíêö³îíàëüíîþ ñïåö³àë³çàö³ºþ.

Çà ðåçóëüòàòàìè àíàë³çó ÷èííèõ íîðìàòèâíî-ïðàâîâèõ àêò³â òà ïðàêòèêè
ðåàë³çàö³¿ ïðàâîîõîðîííî¿ ôóíêö³¿ îðãàíàìè òà ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè äî îñíîâíèõ âèä³â ïîë³öåéñüêî¿ ä³ÿëüíîñò³ â Óêðà¿í³ ñë³ä â³äíåñòè: 1) àäì³-
í³ñòðàòèâíó ïîë³öåéñüêó ä³ÿëüí³ñòü; 2) êðèì³íàëüíî-ïðîöåñóàëüíó ïîë³öåéñüêó
ä³ÿëüí³ñòü; 3) ïîë³öåéñüêó ä³ÿëüí³ñòü îïåðàòèâíî-ðîçøóêîâèõ ï³äðîçä³ë³â; 4) ³íôîð-
ìàö³éíî-àíàë³òè÷íó ïîë³öåéñüêó ä³ÿëüí³ñòü; 5) îõîðîííó ïîë³öåéñüêó ä³ÿëüí³ñòü.

Ðàçîì ³ç ïîë³öåéñüêèìè çàõîäàìè îäí³ºþ ç îñíîâíèõ ôîðì ïîë³öåéñüêî¿
ä³ÿëüíîñò³ º ïîë³öåéñüê³ ïîñëóãè. Ïðè öüîìó, ç ðîçâèòêîì ³ âò³ëåííÿì ó ä³ÿëüí³ñòü
äåðæàâíèõ îðãàí³â ïðèíöèïó âåðõîâåíñòâà ïðàâà òà íåïîðóøíîñò³ îñíîâîïîëîæíèõ
ïðàâ ³ ñâîáîä ëþäèíè, ïð³îðèòåòíèì çàâäàííÿì ïîë³ö³¿ çäåá³ëüøîãî ñòàº âèêîíàííÿ
ñåðâ³ñíèõ ïðàâîîõîðîííèõ ôóíêö³é, à íå ò³ëüêè çä³éñíåííÿ ïðåâåíòèâíèõ,
ðåïðåñèâíèõ òà êàðàëüíèõ çàõîä³â.

Ï³ä ïîë³öåéñüêîþ ïîñëóãîþ íàìè ðîçóì³ºòüñÿ ïåðåäáà÷åíà çàêîíîì ïóáë³÷íî-
âëàäíà ä³ÿëüí³ñòü îðãàíó àáî ï³äðîçä³ëó ïîë³ö³¿, ùî ´ðóíòóºòüñÿ é âèïëèâàº ç
âèêîíóâàíèõ öèì îðãàíîì (ï³äðîçä³ëîì) ïîë³öåéñüêèõ ôóíêö³é, áåçïîñåðåäíüî
ïîâ’ÿçàíèõ ³ç çàáåçïå÷åííÿì ïðàâ ³ ñâîáîä ëþäèíè, ³íòåðåñ³â ñóñï³ëüñòâà ³ äåðæàâè,
ïðîòèä³ºþ çëî÷èííîñò³, ï³äòðèìàííÿì ïóáë³÷íî¿ áåçïåêè ³ ïîðÿäêó, òà âèðàæàºòüñÿ
ó çä³éñíåíí³ ä³é ÷è ïðèéíÿòò³ ð³øåíü, êîòð³ â³äáóâàþòüñÿ â êîíòàêò³ ç êîíêðåòíîþ
ô³çè÷íîþ ÷è þðèäè÷íîþ îñîáîþ, ÿêà çâåðòàºòüñÿ äî â³äïîâ³äíîãî îðãàíó (ï³äðîç-
ä³ëó) ïîë³ö³¿, éîãî ïîñàäîâî¿ îñîáè ç ìåòîþ ðåàë³çàö³¿ ñâî¿õ ñóá’ºêòèâíèõ ïðàâ,
ñâîáîä òà çàêîííèõ ³íòåðåñ³â òà/àáî âèêîíàííÿ ïîêëàäåíèõ íà öþ îñîáó íîðìàòèâ-
íèìè ïðàâîâèìè àêòàìè îáîâ’ÿçê³â ó ñôåð³ êîìïåòåíö³¿ ïîë³ö³¿.

Îòæå, îäí³ºþ ç íàéá³ëüø õàðàêòåðíèõ îçíàê ïîë³öåéñüêî¿ ïîñëóãè, ÿê ³
áóäü-ÿêî¿ ³íøî¿ ïîñëóãè, º ïåðâèíí³ñòü ïîòðåá çàìîâíèêà ö³º¿ ïîñëóãè ó ä³ÿõ ¿¿
íàäàâà÷à, à òàêîæ ³íäèâ³äóàëüíèé õàðàêòåð íàäàííÿ òàêî¿ ïîñëóãè ô³çè÷í³é ÷è
þðèäè÷í³é îñîá³, ÿêà ìàº íà öå ïðàâî.

Ïîñëóãè, ùî íàäàþòüñÿ îðãàíàìè òà ï³äðîçä³ëàìè ïîë³ö³¿, çàëåæíî â³ä çì³ñòó
ïîë³öåéñüêî¿ ä³ÿëüíîñò³ â Óêðà¿í³ ìîæíà ðîçïîä³ëèòè íà òàê³ ÷îòèðè ãðóïè:
1) àäì³í³ñòðàòèâí³ ïîë³öåéñüê³ ïîñëóãè; 2) ³íôîðìàö³éí³ ïîë³öåéñüê³ ïîñëóãè;
3) îõîðîíí³ ïîë³öåéñüê³ ïîñëóãè; 4) ³íø³ ïîë³öåéñüê³ ïîñëóãè.

Âèêîíàííÿ çíà÷íî¿ ÷àñòèíè îáîâ’ÿçê³â îðãàíàìè ïîë³ö³¿ ïåðåä ïðèâàòíèìè
îñîáàìè ïîâ’ÿçàíî ç òàêèì âàæëèâèì íàïðÿìîì ¿õ ä³ÿëüíîñò³, ÿê íàäàííÿ àäì³-
í³ñòðàòèâíèõ ïîñëóã. Ï³ä àäì³í³ñòðàòèâíîþ ïîë³öåéñüêîþ ïîñëóãîþ ñë³ä ðîçóì³òè
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ïåðåäáà÷åíó çàêîíîì ïóáë³÷íî-âëàäíó ä³ÿëüí³ñòü îðãàíó (ï³äðîçä³ëó) ïîë³ö³¿,
çä³éñíþâàíó çà çàÿâîþ ô³çè÷íî¿ àáî þðèäè÷íî¿ îñîáè ùîäî ñòâîðåííÿ îðãàí³çà-
ö³éíèõ óìîâ äëÿ ðåàë³çàö³¿ ¿¿ ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â òà/àáî âèêîíàííÿ
ïîêëàäåíèõ íà íå¿ çàêîíîì îáîâ’ÿçê³â ó ñôåð³ ä³ÿëüíîñò³ Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè øëÿõîì ïðèéíÿòòÿ òà äîêóìåíòàëüíîãî îôîðìëåííÿ â³äïîâ³äíîãî àäì³í³-
ñòðàòèâíîãî àêòà, ÿêèé ìàº ³íäèâ³äóàëüíå ïðèçíà÷åííÿ òà çîâí³øíþ ñôåðó çà-
ñòîñóâàííÿ.

Ïðàâîâèé ñòàòóñ îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ÿê ñóá’ºêò³â ïðàâîâ³ä-
íîñèí ùîäî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã âèçíà÷àºòüñÿ â îñíîâíîìó Çàêîíîì
Óêðà¿íè “Ïðî àäì³í³ñòðàòèâí³ ïîñëóãè” â³ä 6 âåðåñíÿ 2012 ð. ¹ 5203-VI ÿê çà-
ãàëüíèì çàêîíîäàâ÷èì àêòîì, ùî âñòàíîâëþº ïðàâîâ³ çàñàäè ðåàë³çàö³¿ ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ô³çè÷íèõ òà þðèäè÷íèõ îñ³á ó ñôåð³ íàäàííÿ àäì³í³-
ñòðàòèâíèõ ïîñëóã, à òàêîæ ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè Óêðà¿íè. Ïðè
öüîìó íà â³äíîñèíè ùîäî îá’ºêò³â, îáìåæåíèõ ó öèâ³ëüíîìó îá³ãó, çîêðåìà çáðî¿,
Çàêîí Óêðà¿íè “Ïðî àäì³í³ñòðàòèâí³ ïîñëóãè” íå ïîøèðþºòüñÿ [1,  ï. 13 ÷. 2
ñò. 2]. Â³äíîñèíè ùîäî îá³ãó òàêèõ îá’ºêò³â ³ ïðåäìåò³â ðåãóëþþòüñÿ ³íøèìè
çàêîíîäàâ÷èìè òà ï³äçàêîííèìè íîðìàòèâíèìè àêòàìè Óêðà¿íè.

Òàêîæ äî íîðìàòèâíî-ïðàâîâèõ àêò³â, ùî ðåãëàìåíòóþòü ä³ÿëüí³ñòü îðãàí³â
ïîë³ö³¿ ùîäî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã, ñë³ä â³äíåñòè: Çàêîí Óêðà¿íè
“Ïðî äîçâ³ëüíó ñèñòåìó ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³” â³ä 6 âåðåñíÿ 2005 ð.
¹ 2806-IV, ÿêèé âèçíà÷àº ïðàâîâ³ òà îðãàí³çàö³éí³ çàñàäè ôóíêö³îíóâàííÿ äîç-
â³ëüíî¿ ñèñòåìè ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ ³ âñòàíîâëþº ïîðÿäîê ä³ÿëüíîñò³
äîçâ³ëüíèõ îðãàí³â (çîêðåìà, â³äïîâ³äíèõ ï³äðîçä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿-
íè), óïîâíîâàæåíèõ âèäàâàòè äîêóìåíòè äîçâ³ëüíîãî õàðàêòåðó, òà àäì³í³ñòðàòîð³â;
Çàêîí Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ” â³ä 2 ëèïíÿ 2015 ð. ¹ 580-V²²², ñò. 23
ÿêîãî âñòàíîâëþº îñíîâí³ ïîâíîâàæåííÿ ïîë³ö³¿, â òîìó ÷èñë³ ùîäî íàäàííÿ
îêðåìèõ àäì³í³ñòðàòèâíèõ ïîñëóã (çîêðåìà, ï.ï. 5, 12–16 ö³º¿ ñòàòò³ Çàêîíó); ïî-
ñòàíîâà Âåðõîâíî¿ Ðàäè Óêðà¿íè “Ïðî ïðàâî âëàñíîñò³ íà îêðåì³ âèäè ìàéíà” â³ä
17 ÷åðâíÿ 1992 ð. ¹ 2471-XII, ÿêîþ çàòâåðäæåíî ïåðåë³ê âèä³â ìàéíà, ùî íå
ìîæå ïåðåáóâàòè ó âëàñíîñò³ ãðîìàäÿí, ãðîìàäñüêèõ îá’ºäíàíü, ì³æíàðîäíèõ îð-
ãàí³çàö³é òà þðèäè÷íèõ îñ³á ³íøèõ äåðæàâ íà òåðèòîð³¿ Óêðà¿íè òà âñòàíîâëåíî
ñïåö³àëüíèé ïîðÿäîê íàáóòòÿ ïðàâà âëàñíîñò³ ãðîìàäÿíàìè íà îêðåì³ âèäè ìàéíà;
ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ ïðî
äîçâ³ëüíó ñèñòåìó” â³ä 12 æîâòíÿ 1992 ð. ¹ 576, ÿêîþ çàòâåðäæåíî Ïîëîæåííÿ,
êîòðå âèçíà÷àº ïðåäìåòè, ìàòåð³àëè ³ ðå÷îâèíè, ï³äïðèºìñòâà, ìàéñòåðí³ é ëàáî-
ðàòîð³¿, íà ÿê³ ïîøèðþºòüñÿ äîçâ³ëüíà ñèñòåìà, à òàêîæ âñòàíîâëþº ïîðÿäîê âè-
ãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, îáë³êó, îõîðîíè, ïåðåâåçåííÿ, âèêîðèñòàííÿ
òàêèõ ïðåäìåò³â, ìàòåð³àë³â ³ ðå÷îâèí, â³äêðèòòÿ ï³äïðèºìñòâ, ìàéñòåðåíü ³
ëàáîðàòîð³é; ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî ïîðÿäîê ïðîäàæó,
ïðèäáàííÿ, ðåºñòðàö³¿, îáë³êó ³ çàñòîñóâàííÿ ñïåö³àëüíèõ çàñîá³â ñàìîîáîðîíè,
çàðÿäæåíèõ ðå÷îâèíàìè ñëüîçîòî÷èâî¿ òà äðàò³âíî¿ ä³¿ ” â³ä 7 âåðåñíÿ 1993 ð.
¹ 706, ÿêîþ çàòâåðäæåíî Ïîëîæåííÿ, ÿêå âèçíà÷àº ïîðÿäîê âèãîòîâëåííÿ,
ðåàë³çàö³¿ (ïðîäàæó) ñóá’ºêòàìè ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³ ñïåö³àëüíèõ çàñîá³â
ñàìîîáîðîíè, çàðÿäæåíèõ ðå÷îâèíàìè ñëüîçîòî÷èâî¿ òà äðàò³âíî¿ ä³¿, à òàêîæ ¿õ
ïðèäáàííÿ, ðåºñòðàö³¿, îáë³êó, çáåð³ãàííÿ (íîñ³ííÿ) ³ çàñòîñóâàííÿ ãðîìàäÿíàìè
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òà þðèäè÷íèìè îñîáàìè; ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàòâåðäæåííÿ
ïåðåë³êó ïëàòíèõ ïîñëóã, ÿê³ íàäàþòüñÿ ï³äðîçä³ëàìè Ì³í³ñòåðñòâà âíóòð³øí³õ
ñïðàâ, Íàö³îíàëüíî¿ ïîë³ö³¿ òà Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè, ³ ðîçì³ðó ïëàòè çà
¿õ íàäàííÿ” â³ä 4 ÷åðâíÿ 2007 ð. ¹ 795, ÿêîþ çàòâåðäæåíî â òîìó ÷èñë³ ïåðåë³ê
ïëàòíèõ àäì³í³ñòðàòèâíèõ ïîñëóã, ÿê³ íàäàþòüñÿ ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿
Óêðà¿íè, òà ðîçì³ð ïëàòè çà ¿õ íàäàííÿ; ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè
“Äåÿê³ ïèòàííÿ íàäàííÿ ï³äðîçä³ëàìè Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ, Íàö³îíàëüíî¿
ïîë³ö³¿ òà Äåðæàâíî¿ ì³ãðàö³éíî¿ ñëóæáè ïëàòíèõ ïîñëóã” â³ä 26 æîâòíÿ 2011 ð.
¹ 1098, ÿêîþ çàòâåðäæåíî ïîðÿäîê íàäàííÿ ï³äðîçä³ëàìè, â òîìó ÷èñë³ Íàö³îíàëü-
íî¿ ïîë³ö³¿ Óêðà¿íè, ïëàòíèõ àäì³í³ñòðàòèâíèõ ïîñëóã ô³çè÷íèì ³ þðèäè÷íèì
îñîáàì; ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ
ïðî Íàö³îíàëüíó ïîë³ö³þ” â³ä 28 æîâòíÿ 2015 ð. ¹ 877, êîòðèì çàòâåðäæåíî Ïî-
ëîæåííÿ, ó ï. 4 ÿêîãî âèçíà÷åí³ îñíîâí³ ïîâíîâàæåííÿ ïîë³ö³¿, â òîìó ÷èñë³ ùîäî
íàäàííÿ îêðåìèõ àäì³í³ñòðàòèâíèõ ïîñëóã, ùî ôàêòè÷íî äóáëþþòü â³äïîâ³äí³
ïîëîæåííÿ ðîçãëÿíóòîãî íàìè Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó ïîë³ö³þ”; íàêàç
ÌÂÑ Óêðà¿íè “Ïðî çàòâåðäæåííÿ ²íñòðóêö³¿ ïðî ïîðÿäîê âèãîòîâëåííÿ, ïðèäáàí-
íÿ, çáåð³ãàííÿ, îáë³êó, ïåðåâåçåííÿ òà âèêîðèñòàííÿ âîãíåïàëüíî¿, ïíåâìàòè÷íî¿
³ õîëîäíî¿ çáðî¿, ïðèñòðî¿â â³ò÷èçíÿíîãî âèðîáíèöòâà äëÿ â³äñòð³ëó ïàòðîí³â,
ñïîðÿäæåíèõ ãóìîâèìè ÷è àíàëîã³÷íèìè çà ñâî¿ìè âëàñòèâîñòÿìè ìåòàëüíèìè
ñíàðÿäàìè íåñìåðòåëüíî¿ ä³¿, òà çàçíà÷åíèõ ïàòðîí³â, à òàêîæ áîºïðèïàñ³â äî
çáðî¿ òà âèáóõîâèõ ìàòåð³àë³â” â³ä 21 ñåðïíÿ 1998 ð. ¹ 622; íàêàç ÌÂÑ Óêðà¿íè
“Ïðî ðåàë³çàö³þ ïîâíîâàæåíü Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè ç âèäà÷³ òà àíóëþâàííÿ
äîçâîë³â” â³ä 29 ãðóäíÿ 2015 ð. ¹ 1644; ñï³ëüíèé íàêàç ÌÂÑ Óêðà¿íè òà Ì³íô³íó
Óêðà¿íè “Ïðî çàòâåðäæåííÿ Ïîðÿäêó çàðàõóâàííÿ äî áþäæåò³â ïëàòè çà íàäàííÿ
àäì³í³ñòðàòèâíèõ ïîñëóã òà ïðîäóêö³þ ³ äîêóìåíòè, ùî âèêîðèñòîâóþòüñÿ äëÿ
îôîðìëåííÿ öèõ ïîñëóã” â³ä 12 ëþòîãî 2016 ð. ¹ 96/55   òà äåÿê³ ³íø³.

Íàñòóïíèì âèäîì ïîë³öåéñüêèõ ïîñëóã º ³íôîðìàö³éí³ ïîë³öåéñüê³ ïîñëóãè.
Çàçíà÷èìî, ùî ïðàâîâó îñíîâó ³íôîðìàö³éíèõ â³äíîñèí, ùî âèíèêàþòü ó ïðîöåñ³
îáì³íó, îäåðæàííÿ, âèêîðèñòàííÿ, çáåð³ãàííÿ òà ñïîæèâàííÿ ³íôîðìàö³¿, ñêëàäàþòü
Êîíñòèòóö³ÿ Óêðà¿íè, Çàêîí Óêðà¿íè “Ïðî ³íôîðìàö³þ” â³ä 2 æîâòíÿ 1992 ð.
¹ 2657 Õ²I, Çàêîí Óêðà¿íè “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿”  â³ä 13 ñ³÷íÿ
2011 ð. ¹ 2939-VI, à òàêîæ ³íø³ çàêîíîäàâ÷³ òà ï³äçàêîíí³ àêòè.

Çã³äíî ç ÷. 1 ñò. 23 Çàêîíó Óêðà¿íè “Ïðî ³íôîðìàö³þ” ³íôîðìàö³éíîþ ïî-
ñëóãîþ º ä³ÿëüí³ñòü ç íàäàííÿ ³íôîðìàö³éíî¿ ïðîäóêö³¿ ñïîæèâà÷àì ç ìåòîþ çà-
äîâîëåííÿ ¿õí³õ ïîòðåá [2]. Îêðåì³ ïîëîæåííÿ Çàêîíó Óêðà¿íè “Ïðî Íàö³îíàëüíó
ïîë³ö³þ” âèçíà÷àþòü ïèòàííÿ ùîäî ïîâíîâàæåíü ïîë³ö³¿ ó ñôåð³ ³íôîðìàö³éíî-
àíàë³òè÷íîãî çàáåçïå÷åííÿ (ñò. 25), ôîðìóâàííÿ ïîë³ö³ºþ ³íôîðìàö³éíèõ ðåñóðñ³â
(ñò. 26), âèêîðèñòàííÿ çàçíà÷åíèõ ðåñóðñ³â (ñò. 27), à òàêîæ â³äïîâ³äàëüíîñò³ çà ¿õ
ïðîòèïðàâíå âèêîðèñòàííÿ (ñò. 28) [3]. Â³äïîâ³äíî äî ï. 16 Ïîëîæåííÿ ïðî Äå-
ïàðòàìåíò ³íôîðìàö³éíî-àíàë³òè÷íî¿ ï³äòðèìêè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè,
çàòâåðäæåíîãî íàêàçîì Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè â³ä 11 æîâòíÿ 2017 ð. ¹ 1060,
íà öåé ï³äðîçä³ë ïîêëàäàºòüñÿ ³íôîðìàö³éíå çàáåçïå÷åííÿ òàêîæ çîâí³øí³õ (çà
ìåæàìè ñèñòåìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè) ñïîæèâà÷³â.

Ï³ä îõîðîííîþ ä³ÿëüí³ñòþ çã³äíî ç àáç. 2 ñò. 1 Çàêîíó Óêðà¿íè “Ïðî îõîðîííó
ä³ÿëüí³ñòü” â³ä 22 áåðåçíÿ 2012 ð. ¹ 4616-VI ðîçóì³ºòüñÿ íàäàííÿ ïîñëóã ç îõîðîíè
âëàñíîñò³ òà ãðîìàäÿí [4].
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Äî ïîâíîâàæåíü Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè â³äïîâ³äíî äî ïîêëàäåíèõ íà
íå¿ çàâäàíü â³äíåñåíî, çîêðåìà: 1) çä³éñíåííÿ îõîðîíè îá’ºêò³â ïðàâà äåðæàâíî¿
âëàñíîñò³ ó âèïàäêàõ òà ïîðÿäêó, âèçíà÷åíèõ çàêîíîì òà ³íøèìè íîðìàòèâíî-
ïðàâîâèìè àêòàìè, à òàêîæ óçÿòòÿ ó÷àñò³ ó çä³éñíåíí³ äåðæàâíî¿ îõîðîíè [3,
ï. 19 ÷. 1 ñò. 23]; 2) çä³éñíåííÿ íà äîãîâ³ðíèõ çàñàäàõ îõîðîíè ô³çè÷íèõ îñ³á òà
îá’ºêò³â ïðàâà ïðèâàòíî¿ ³ êîìóíàëüíî¿ âëàñíîñò³ [3,  ï. 20 ÷. 1 ñò. 23].

Îòæå, îõîðîííà ïîë³öåéñüêà ä³ÿëüí³ñòü ïåðåäáà÷àº íàäàííÿ îõîðîííèõ ïîñëóã,
ó òîìó ÷èñë³ é íà äîãîâ³ðíèõ çàñàäàõ, çàáåçïå÷åííÿ îñîáèñòî¿ áåçïåêè ô³çè÷íèõ
îñ³á, à òàêîæ îõîðîíó ìàéíà ô³çè÷íèõ ³ þðèäè÷íèõ îñ³á, íàñàìïåðåä îá’ºêò³â
(îáìåæåíèõ òåðèòîð³é, áóä³âåëü, ñïîðóä òîùî), òðàíñïîðòíèõ çàñîá³â, âàíòàæ³â,
ãðîøîâèõ çíàê³â (ö³ííèõ ïàïåð³â) òîùî.

Ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè “Ïèòàííÿ ôóíêö³îíóâàííÿ îðãàí³â
ïîë³ö³¿ îõîðîíè ÿê òåðèòîð³àëüíèõ îðãàí³â Íàö³îíàëüíî¿ ïîë³ö³¿ òà ë³êâ³äàö³¿
äåÿêèõ òåðèòîð³àëüíèõ îðãàí³â Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ” â³ä 13 æîâòíÿ
2015 ð. ¹ 834 óòâîðåí³ ÿê þðèäè÷í³ îñîáè ïóáë³÷íîãî ïðàâà îðãàíè ïîë³ö³¿ îõîðîíè
é óñòàíîâëåíî, ùî çàçíà÷åí³ îðãàíè, ñòâîðåí³ ÿê òåðèòîð³àëüí³ îðãàíè Íàö³îíàëüíî¿
ïîë³ö³¿, º ïðàâîíàñòóïíèêàìè Äåïàðòàìåíòó Äåðæàâíî¿ ñëóæáè îõîðîíè ïðè
Ì³í³ñòåðñòâ³ âíóòð³øí³õ ñïðàâ òà â³äïîâ³äíèõ äåðæàâíèõ óñòàíîâ Äåðæàâíî¿ ñëóæáè
îõîðîíè ïðè Ì³í³ñòåðñòâ³ âíóòð³øí³õ ñïðàâ, ùî ë³êâ³äîâóâàëèñÿ â óñòàíîâëåíîìó
çàêîíîäàâñòâîì ïîðÿäêó [5].

Ïðàâîâîþ îñíîâîþ ä³ÿëüíîñò³ ïîë³ö³¿ îõîðîíè º òàêîæ òàê³ íîðìàòèâíî-
ïðàâîâ³ àêòè: Êîíñòèòóö³ÿ Óêðà¿íè, Çàêîí Óêðà¿íè â³ä 22 áåðåçíÿ 2012 ð. ¹ 4616-
VI “Ïðî îõîðîííó ä³ÿëüí³ñòü”, ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 10 ñåðïíÿ
1993 ð. ¹ 615 “Ïðî çàõîäè ùîäî âäîñêîíàëåííÿ îõîðîíè îá’ºêò³â äåðæàâíî¿ òà
³íøèõ ôîðì âëàñíîñò³”, ïîñòàíîâà Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 4 áåðåçíÿ
2015 ð. ¹ 83 “Ïðî çàòâåðäæåííÿ ïåðåë³êó îá’ºêò³â äåðæàâíî¿ âëàñíîñò³, ùî ìàþòü
ñòðàòåã³÷íå çíà÷åííÿ äëÿ åêîíîì³êè ³ áåçïåêè äåðæàâè”, ïîñòàíîâà Êàá³íåòó Ì³-
í³ñòð³â Óêðà¿íè â³ä 11 ëèñòîïàäà 2015 ð. ¹ 937 “Ïèòàííÿ çàáåçïå÷åííÿ îõîðîíè
îá’ºêò³â äåðæàâíî¿ òà ³íøèõ ôîðì âëàñíîñò³”, íàêàç ÌÂÑ Óêðà¿íè “Ïðî îðãàí³çàö³þ
ñëóæáîâî¿ ä³ÿëüíîñò³ ïîë³ö³¿ îõîðîíè ç ïèòàíü çàáåçïå÷åííÿ ô³çè÷íî¿ îõîðîíè
îá’ºêò³â” â³ä 7 ëèïíÿ 2017 ð. ¹ 577, íàêàç Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè â³ä
6 ëèñòîïàäà 2015 ð. ¹ 43 “Ïðî çàòâåðäæåííÿ Ïîëîæåííÿ ïðî Äåïàðòàìåíò ïîë³ö³¿
îõîðîíè” òîùî.

Íàðàç³ ïîë³ö³ºþ îõîðîíè íàäàþòüñÿ ïîñëóãè, ÿê³ ïåðåäáà÷àþòü:
1) îõîðîíó îá’ºêò³â ïðàâà äåðæàâíî¿ âëàñíîñò³ ó âèïàäêàõ òà ïîðÿäêó, âè-

çíà÷åíèõ çàêîíîì òà ³íøèìè íîðìàòèâíî-ïðàâîâèìè àêòàìè, à òàêîæ ó÷àñòü ó
çä³éñíåíí³ äåðæàâíî¿ îõîðîíè: à) âàíòàæ³â ³ ö³ííîñòåé; á) ì³æáàíê³âñüêèõ ïåðå-
âåçåíü; â) ðàçîâèõ ïóáë³÷íèõ çàõîä³â;

2) îõîðîíó ô³çè÷íèõ îñ³á òà îá’ºêò³â ïðàâà ïðèâàòíî¿ ³ êîìóíàëüíî¿ âëàñíîñò³
íà äîãîâ³ðíèõ çàñàäàõ: à) ô³çè÷íèõ îñ³á; á) òóðèñòè÷íèõ ãðóï; â) ìàéíîâî¿ áåçïåêè
ÿê óêðà¿íö³â, òàê é ³íîçåìíèõ ãðîìàäÿí; ã) ðàçîâèõ çàõîä³â.

Âîäíî÷àñ ³ç çàçíà÷åíèõ âèùå îõîðîííèõ ïîñëóã ñë³ä âèä³ëèòè ñïåöèô³÷í³
îõîðîíí³ ïîë³öåéñüê³ ïîñëóãè, òàê³ ÿê: 1) îõîðîíà àâòîòðàíñïîðòó òà âàíòàæîïå-
ðåâåçåíü, ï³ä ÿêîþ ðîçóì³ºòüñÿ ñïîñòåðåæåííÿ çà ðóõîìèìè îá’ºêòàìè ç âèêî-
ðèñòàííÿì òåõíîëîã³é ñóïóòíèêîâî¿ íàâ³ãàö³¿ GPS, ìåðåæ³ GSM-900/1800 òà
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ðàä³îçâ’ÿçêó íà âñ³é òåðèòîð³¿ Óêðà¿íè òà ïîçà ¿¿ ìåæàìè; 2) îõîðîíà ïåðåâåçåííÿ
ö³ííîñòåé áàíê³âñüêèì òà ô³íàíñîâèì óñòàíîâàì, ï³äïðèºìñòâàì ³íøèõ ôîðì
âëàñíîñò³, ÿêà çä³éñíþºòüñÿ íà âñ³é òåðèòîð³¿ Óêðà¿íè ÿê âëàñíèìè áðîíüîâàíèìè
àâòîìàøèíàìè ïîë³ö³¿ îõîðîíè, òàê ³ òðàíñïîðòíèìè çàñîáàìè çàìîâíèêà.

Ñë³ä çàçíà÷èòè, ùî Ïåðåë³ê ïëàòíèõ ïîñëóã, ÿê³ íàäàþòüñÿ ï³äðîçä³ëàìè
Ì³í³ñòåðñòâà âíóòð³øí³õ ñïðàâ, Íàö³îíàëüíî¿ ïîë³ö³¿ òà Äåðæàâíî¿ ì³ãðàö³éíî¿
ñëóæáè, ³ ðîçì³ðó ïëàòè çà ¿õ íàäàííÿ, çàòâåðäæåíèé ïîñòàíîâîþ Êàá³íåòó Ì³í³ñòð³â
Óêðà¿íè â³ä 4 ÷åðâíÿ 2007 ð. ¹ 795, ì³ñòèòü òàêîæ ³íø³ ïîë³öåéñüê³ ïîñëóãè, íà-
äàííÿ ÿêèõ çä³éñíþºòüñÿ ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, ÿê-îò:

1) çàáåçïå÷åííÿ ñóïðîâîäæåííÿ äëÿ áåçïå÷íîãî ïåðåâåçåííÿ íåãàáàðèòíèõ,
âåëèêîâàãîâèõ òà íåáåçïå÷íèõ âàíòàæ³â, àâòîáóñ³â òà ³íøèõ òðàíñïîðòíèõ çàñîá³â
ñïåö³àë³çîâàíèìè àâòîìîá³ëÿìè Íàö³îíàëüíî¿ ïîë³ö³¿ ç âèêîðèñòàííÿì ñïåö³àëüíèõ
ñâ³òëîâèõ àáî çâóêîâèõ ñèãíàë³â;

2) îáñòåæåííÿ ç âè¿çäîì íà ì³ñöå òåðèòîð³¿ àáî îêðåìèõ ä³ëÿíîê àâòîìîá³ëüíèõ
äîð³ã, âóëèöü ³ çàë³çíè÷íèõ ïåðå¿çä³â, íà ÿêèõ ïëàíóºòüñÿ ðîçì³ùåííÿ îá’ºêò³â
äîðîæíüîãî ñåðâ³ñó, ìàëèõ àðõ³òåêòóðíèõ ôîðì; ä³ëÿíîê âóëè÷íî-äîðîæíüî¿ ìåðåæ³,
íà ÿêèõ ïëàíóºòüñÿ â³äêðèòòÿ íîâèõ àáî ïåðåãëÿä ä³þ÷èõ ìàðøðóò³â ðóõó òðàí-
ñïîðòíèõ çàñîá³â, çàëó÷åíèõ äî ïåðåâåçåííÿ ïàñàæèð³â;

3) ï³äãîòîâêà ³ âèäà÷à òåõí³÷íèõ óìîâ íà ðîçì³ùåííÿ îá’ºêòà äîðîæíüîãî
ñåðâ³ñó òà ìàëî¿ àðõ³òåêòóðíî¿ ôîðìè;

4) ïåðåâ³ðêà ïðîåêòíî¿ äîêóìåíòàö³¿ ùîäî áóä³âíèöòâà, ðåêîíñòðóêö³¿ ³ ðåìîíòó
àâòîìîá³ëüíèõ äîð³ã, âóëèöü òà çàë³çíè÷íèõ ïåðå¿çä³â, îá’ºêò³â äîðîæíüîãî ñåðâ³ñó,
³íøèõ äîðîæí³õ ñïîðóä; çàáóäîâè îêðåìèõ òåðèòîð³é íàñåëåíèõ ïóíêò³â; ãåíåðàëüíèõ
ïëàí³â îêðåìèõ çàáóäîâ ó íàñåëåíèõ ïóíêòàõ; ïðîåêò³â êîìïëåêñíèõ ñõåì îðãàí³çàö³¿
ðóõó òà ñïîðóäæåííÿ ë³í³é ì³ñüêîãî åëåêòðè÷íîãî òðàíñïîðòó; ñõåì îðãàí³çàö³¿
äîðîæíüîãî ðóõó íà â³äïîâ³äí³ñòü òåõí³÷íèì óìîâàì òà íîðìàòèâíî-ïðàâîâèì àê-
òàì ç áåçïåêè äîðîæíüîãî ðóõó ç ïîäàëüøèì îôîðìëåííÿì äîêóìåíò³â ùîäî ¿¿
ðîçãëÿäó òà çàòâåðäæåííÿ ç íàäàííÿì ïîãîäæåííÿ àáî â³äìîâè â íàäàíí³ ïîãîä-
æåííÿ;

5) äîñòàâêà, çîêðåìà ç âèêîðèñòàííÿì ñïåö³àëüíèõ òðàíñïîðòíèõ çàñîá³â, çà-
òðèìàíèõ çà ïîðóøåííÿ ïðàâèë, íîðì ³ ñòàíäàðò³â ó ñôåð³ áåçïåêè äîðîæíüîãî
ðóõó àáî òåõí³÷íî íåñïðàâíèõ òðàíñïîðòíèõ çàñîá³â äî âèçíà÷åíîãî çàìîâíèêîì
ì³ñöÿ ¿õ çáåð³ãàííÿ [6].

²ç íàçâ öèõ ïîñëóã çðîçóì³ëî, ùî íàäàþòüñÿ âîíè ï³äðîçä³ëàìè Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè â³äïîâ³äíî äî çàêîíîäàâñòâà Óêðà¿íè ó ñôåð³ áåçïåêè äîðîæíüîãî
ðóõó (çîêðåìà: Çàêîíó Óêðà¿íè â³ä 30 ÷åðâíÿ 1993 ð. ¹ 3353-XII “Ïðî äîðîæí³é
ðóõ”, ïîñòàíîâè Êàá³íåòó Ì³í³ñòð³â Óêðà¿íè â³ä 10 æîâòíÿ 2001 ð. ¹ 1306  “Ïðî
ïðàâèëà äîðîæíüîãî ðóõó” òîùî), à òàêîæ çã³äíî ç ³íñòðóêö³ÿìè, çàòâåðäæåíèìè
â³äïîâ³äíèìè íàêàçàìè ÌÂÑ Óêðà¿íè òà Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.

Òàêèì ÷èíîì, ïðîâåäåíèé àíàë³ç íàóêîâî¿ ë³òåðàòóðè òà ÷èííîãî çàêîíîäàâñòâà
Óêðà¿íè ó ñôåð³ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ äîçâîëÿº êîíñòàòóâàòè, ùî ïîãëÿäè ôà-
õ³âö³â íà ïðàâîâó ïðèðîäó ïîë³öåéñüêî¿ ïîñëóãè òà ¿¿ ì³ñöå ó â³ò÷èçíÿí³é ñî-
ö³àëüí³é ïðàêòèö³ ïîä³ëÿþòüñÿ çà äâîìà ïðîáëåìíèìè íàïðÿìàìè: 1) â³äìåæóâàííÿ
ïîë³öåéñüêèõ ïîñëóã â³ä ³íøèõ çàâäàíü ïîë³ö³¿  òà 2) â³äìåæóâàííÿ ïîë³öåéñüêî¿
ïîñëóãè â³ä ³íøèõ âèä³â ïóáë³÷íèõ ïîñëóã.

© Tsyhanov Oleh, 2019
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Íà íàøå ïåðåêîíàííÿ, îäí³ºþ ç íàéá³ëüø õàðàêòåðíèõ îçíàê ïîë³öåéñüêî¿
ïîñëóãè, ÿê ³ áóäü-ÿêî¿ ³íøî¿ ïîñëóãè, º ïåðâèíí³ñòü ïîòðåá çàìîâíèêà ö³º¿
ïîñëóãè ó ä³ÿõ ¿¿ íàäàâà÷à, à òàêîæ ³íäèâ³äóàëüíèé õàðàêòåð íàäàííÿ òàêî¿ ïîñëóãè
ô³çè÷í³é ÷è þðèäè÷í³é îñîá³, ÿêà ìàº íà öå ïðàâî. Ðàçîì ³ç ïîë³öåéñüêèìè
çàõîäàìè ïîë³öåéñüê³ ïîñëóãè ÿâëÿþòü ñîáîþ îäíó ç îñíîâíèõ ôîðì ïîë³öåéñüêî¿
ä³ÿëüíîñò³. Â³äïîâ³äíî äî çì³ñòó çä³éñíþâàíî¿ ä³ÿëüíîñò³ ïîñëóãè, ùî íàäàþòüñÿ
îðãàíàìè òà ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè, ìîæíà ðîçïîä³ëèòè
íà: 1) àäì³í³ñòðàòèâí³; 2) ³íôîðìàö³éí³; 3) îõîðîíí³ òà 4) ³íø³ ïîë³öåéñüê³ ïî-
ñëóãè.
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 TYPES OF POLICE SERVICE IN UKRAINE AND ORGANIZATIONAL-LEGAL
  SUPPLY OF THEIR PROVISION

The article is devoted to the disclosure of the main types of police services in
Ukraine and the description of the organizational and legal supply of their provision.
It is noted that today the service factor becomes a decisive symbol of the organs of
public power of Ukraine, including the newly created law-enforcement body created
on the grounds of the liquidated police – the National Police of Ukraine. However,
in spite of the lengthy discussions on the meaningful interpretation of such a type of
public service as a police service, neither in the academic circles nor in the circles of
practitioners a single approach to understanding the essence of this phenomenon has
yet been formed. The article notes that one of the most characteristic features of the
police service, like any other service, is the primacy of the needs of the customer for
this service in the actions of its provider, as well as the individual nature of the
provision of such a service to a natural or legal person who has this right.

Police services along with police measures are one of the main forms of police
activity, the main types of which should include: 1) administrative police activities;
2) criminal-procedural police activity; 3) police activity of operational search units;
4) information-analytical police activity; 5) security police activities. The author
defines the concept of “police service” and, in terms of policing in Ukraine, divides
these services into four groups: 1) administrative; 2) information; 3) security and
4) other police services. For each group of police services, the organizational and legal
provision of their provision is described in detail.

The fulfillment of a large part of the duties of the police authorities to private
persons is related to such an important direction of their activities as the provision
of administrative services. The administrative police service should be understood as
the publicly-authorized activity of a police body (unit), provided by the law, carried
out on the application of a natural or legal person to create organizational conditions
for the realization of his rights, freedoms and legal interests and/or the implementation
of duties assigned to him by law in the field of activity of the National Police of
Ukraine, by adopting and documenting the corresponding administrative act, which
has an individual appointment and an external sphere of application.

Keywords: public service activities, police activities, police services.
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ÍÅÄÎÏÓÑÒÈÌ²ÑÒÜ ÐÎÇÃÎËÎØÅÍÍß Â²ÄÎÌÎÑÒÅÉ
ÄÎÑÓÄÎÂÎÃÎ ÐÎÇÑË²ÄÓÂÀÍÍß ßÊ ÓÌÎÂÀ
ÄÎÑßÃÍÅÍÍß ÇÀÂÄÀÍÜ ÊÐÈÌ²ÍÀËÜÍÎÃÎ

ÏÐÎÂÀÄÆÅÍÍß

Ñòàòòþ ïðèñâÿ÷åíî àêòóàëüíèì ïèòàííÿì ðåãëàìåíòàö³¿ ³íñòèòóòó íåðîç-
ãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ ÿê îäí³º¿ ç óìîâ åôåêòèâíîãî äî-
ñÿãíåííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ. Çàçíà÷àºòüñÿ, ùî ÷èííèé ÊÏÊ
Óêðà¿íè ïåðåäáà÷àº îñîáëèâèé ïîðÿäîê ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³-
äóâàííÿ, à òàêîæ ì³ñòèòü áëàíêåòí³ íîðìè-ñàíêö³¿ ó âèïàäêó ïîðóøåííÿ âñòà-
íîâëåíèõ âèìîã. Íàãîëîøåíî, ùî òàê³ â³äîìîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ, ÿê ³í-
ôîðìàö³ÿ, º òàºìíèìè, ÷åðåç ùî äîñòóï äî íèõ îáìåæåíî ç ìåòîþ íåäîïóùåííÿ
ñïðè÷èíåííÿ øêîäè ó÷àñíèêàì êðèì³íàëüíîãî ïðîâàäæåííÿ. Ç óðàõóâàííÿì ïðîâå-
äåíîãî äîñë³äæåííÿ çàïðîïîíîâàí³ â³äïîâ³äí³ çì³íè é äîïîâíåííÿ äî ÷èííîãî çàêî-
íîäàâñòâà.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíå ïðîâàäæåííÿ, òàºìíèöÿ äîñóäîâîãî ðîçñë³äóâàí-
íÿ, íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, ³íôîðìàö³ÿ ç îáìåæåíèì
äîñòóïîì.

Åôåêòèâí³ñòü âèêîíàííÿ çàâäàíü êðèì³íàëüíîãî ïðîâàäæåííÿ äîñèòü ÷àñòî
çàëåæèòü â³ä íåäîïóùåííÿ â÷èíåííÿ ïðîòèïðàâíèõ ä³é, ÿê³ ìîæóòü çàøêîäèòè
äîñóäîâîìó ðîçñë³äóâàííþ. Â öüîìó êîíòåêñò³ íåâ³ä’ºìíèì “çàïîá³æíèêîì” º
ïðîöåñóàëüíèé ³íñòèòóò íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ,
ÿêèé ðåãëàìåíòóºòüñÿ ñò. 222 ÊÏÊ Óêðà¿íè. Âîäíî÷àñ, íåçâàæàþ÷è íà éîãî âà-
ãîì³ñòü, ñë³ä êîíñòàòóâàòè íåäîñòàòí³ñòü íàóêîâî¿ ðîçðîáëåíîñò³ â³äïîâ³äíèõ ïðè-
ïèñ³â òà ôðàãìåíòàðí³ñòü íàóêîâèõ äîñë³äæåíü ³ç öüîãî ïèòàííÿ, à ïîäåêóäè é
â³äñóòí³ñòü ÷³òêîãî çàêîíîäàâ÷îãî ðåãóëþâàííÿ ó âèçíà÷åíîìó íàïðÿì³ òà íåóçãîä-
æåí³ñòü ïîíÿò³éíîãî àïàðàòó. Ïåðøî÷åðãîâîþ ïðîáëåìîþ, ùî çóìîâëþº ïëóòàíèíó
â îäíîìàí³òíîìó ðîçóì³íí³ íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ,
º â³äñóòí³ñòü íîðìàòèâíî-ïðàâîâîãî âèçíà÷åííÿ öüîãî ïîíÿòòÿ òà ºäèíî¿ êëà-
ñèô³êàö³¿ ³íôîðìàö³éíèõ ðåñóðñ³â ç îáìåæåíèì äîñòóïîì.

КРИМІНАЛЬНЕ ПРАВО ТА КРИМІНОЛОГІЯ.
КРИМІНАЛЬНО�ВИКОНАВЧЕ ПРАВО
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Îêðåìèì íàóêîâèì òà ïðèêëàäíèì ïèòàííÿì íåäîïóñòèìîñò³ íåðîçãîëîøåííÿ
â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ ïðèñâÿòèëè ñâî¿ ïðàö³ Î.Â. Ãðèçà, Ð.Â. Áà-
ðàíí³ê, Î.À. Ëÿø, Ï.Ã. Íàçàðåíêî, Î.À. Îñàóëåíêî, Î.Â. Êóðìàí, Î.². Ìàðî÷ê³í,
H.I. Ïîëîíîâà, Â.Â. Ïàâëîâñüêèé, À.Ç. ßêóáîâàòà òà ³íø³ â÷åí³. Îäíàê ÷èìàëî
ïðîáëåìíèõ çàêîíîäàâ÷èõ àñïåêò³â, ùî ñòîñóþòüñÿ íåäîïóñòèìîñò³ ðîçãîëîøåííÿ
â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ (³íñòèòóòó òàºìíèö³ äîñóäîâîãî ðîçñë³äó-
âàííÿ), çàëèøàþòüñÿ íåâèð³øåíèìè. Ó çâ’ÿçêó ç öèì ó ïðàêòè÷í³é ïëîùèí³ âè-
íèêàþòü ñêëàäíîù³ ùîäî îäíîìàí³òíîãî çàñòîñóâàííÿ çàêîíîäàâ÷èõ âèìîã ó öüîìó
íàïðÿì³ ä³ÿëüíîñò³.

Ìåòà ñòàòò³ ïîëÿãàº â àíàë³ç³ çàêîíîäàâ÷èõ ïîëîæåíü, ùî ðåãëàìåíòóþòü íå-
ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, âèÿâëåííÿ ïðîáëåìíèõ àñïåê-
ò³â óíîðìóâàííÿ öüîãî ³íñòèòóòó òà ôîðìóâàííÿ â³äïîâ³äíèõ ïðîïîçèö³é ç éîãî
âäîñêîíàëåííÿ.

Íà îñíîâ³ ïðîâåäåíîãî ñîö³îëîã³÷íîãî äîñë³äæåííÿ Î.Â. Ãðèçà çàçíà÷àº, ùî
70 % ðåñïîíäåíò³â íàãîëîñèëè íà íåîáõ³äíîñò³ ðîç’ÿñíåííÿ äîäåðæàííÿ òàºìíèö³
äîñóäîâîãî ðîçñë³äóâàííÿ. Âîäíî÷àñ 30 % óêàçàëè íà â³äñóòí³ñòü ó ñâî¿é ïðàêòèö³
ïðàâîçàñòîñóâàííÿ ïîëîæåíü ñò. 222 ÊÏÊ Óêðà¿íè àáî íà ïîîäèíîê³ñòü ¿õ çà-
ñòîñóâàííÿ áåç ïèñüìîâîãî ðîç’ÿñíåííÿ îáîâ’ÿçêó íåðîçãîëîøåííÿ äàíèõ äîñóäîâîãî
ðîçñë³äóâàííÿ òà ïîïåðåäæåííÿ ïðî êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà ñò. 387 ÊÊ
Óêðà¿íè [1, c. 201; 2]. Íà äîö³ëüí³ñòü çàñòîñóâàííÿ âèìîã ñò. 222 ÊÏÊ Óêðà¿íè
âêàçàëè é 84 % îïèòàíèõ íàìè ñë³ä÷èõ Íàö³îíàëüíî¿ ïîë³ö³¿ òà 89 % ïðîêóðîð³â.
Òàêà íåîáõ³äí³ñòü, ÿê ñëóøíî â³äçíà÷àº À.Ç. ßêóáîâà, ïîâ’ÿçàíà ç ìîæëèâ³ñòþ
çàö³êàâëåíèõ îñ³á ïåðåøêîäèòè âñòàíîâëåííþ îáñòàâèí êðèì³íàëüíîãî ïðàâîïî-
ðóøåííÿ, ñêîìïðîìåòóâàòè îñîáó, ÿêà áåðå ó÷àñòü ó êðèì³íàëüíîìó ïðîâàäæåíí³
[3, c. 201].

×èííèé ÊÏÊ Óêðà¿íè ïåðåäáà÷àº îñîáëèâèé ïîðÿäîê ðîçãîëîøåííÿ â³äî-
ìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, à òàêîæ ì³ñòèòü áëàíêåòí³ íîðìè-ñàíêö³¿ ó âè-
ïàäêó ïîðóøåííÿ âñòàíîâëåíî¿ ÊÏÊ Óêðà¿íè ìîäåë³ â³äïîâ³äíèõ ïðîöåñóàëüíèõ
â³äíîñèí. Íà íàøó äóìêó, ñàìå ñëîâî “â³äîìîñò³” º ïðåäèêàòîì ïîíÿòòÿ ³íôîðìàö³¿,
ÿêå ì³ñòèòüñÿ â ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè “Ïðî ³íôîðìàö³þ”. Ó ÷. 1 ñò. 21 öüîãî
Çàêîíó íàäàíî êëàñèô³êàö³þ ³íôîðìàö³¿, çîêðåìà ç îáìåæåíèì äîñòóïîì, ÿêà
ïîä³ëÿºòüñÿ íà êîíô³äåíö³éíó, òàºìíó òà ñëóæáîâó ³íôîðìàö³þ (ó ö³é ñòàòò³
òàêîæ ðîçêðèòî ïîíÿòòÿ êîíô³äåíö³éíî¿ ³íôîðìàö³¿) [4].

Ó ñòàòò³ 8 Çàêîíó Óêðà¿íè “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿” ðîçêðèòî
ïîíÿòòÿ òàºìíî¿ ³íôîðìàö³¿, ï³ä ÿêîþ ðîçóì³ºòüñÿ ³íôîðìàö³ÿ, äîñòóï äî ÿêî¿
îáìåæóºòüñÿ, ðîçãîëîøåííÿ ÿêî¿ ìîæå çàâäàòè øêîäè îñîá³, ñóñï³ëüñòâó ³ äåðæàâ³.
Òàºìíîþ âèçíàºòüñÿ ³íôîðìàö³ÿ, ÿêà ì³ñòèòü äåðæàâíó, ïðîôåñ³éíó, áàíê³âñüêó
òàºìíèöþ, òàºìíèöþ äîñóäîâîãî ðîçñë³äóâàííÿ òà ³íøó, ïåðåäáà÷åíó çàêîíîì
òàºìíèöþ [5]. Òîáòî òàê³ â³äîìîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ, ÿê ³íôîðìàö³ÿ, º
òàºìíèìè, ÷åðåç ùî äîñòóï äî íèõ îáìåæåíî ç ìåòîþ íåäîïóùåííÿ ñïðè÷èíåííÿ
øêîäè ó÷àñíèêàì êðèì³íàëüíîãî ïðîâàäæåííÿ, íàïðèêëàä, ðîçãîëîøåííÿ
â³äîìîñòåé ïðî îñîáèñòå òà ñ³ìåéíå æèòòÿ, êîìåðö³éíó ä³ÿëüí³ñòü îñîáè òîùî.
Âîäíî÷àñ çàëèøàþòüñÿ íåçðîçóì³ëèìè çì³ñò ³ îáñÿã ñàìîãî ïîíÿòòÿ “â³äîìîñò³
äîñóäîâîãî ðîçñë³äóâàííÿ”.
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Äîñë³äæóþ÷è âèäè òàºìíî¿ ³íôîðìàö³¿, ìîæíà ïîáà÷èòè, ùî çàêîíîäàâåöü ó
“ñóì³æíèõ” ïðàâîâ³äíîñèíàõ íàäàº á³ëüø ÷³òêå ðåãóëþâàííÿ ïîíÿò³éíîãî àïàðàòó
òà êðèòåð³¿â â³äíåñåííÿ ³íôîðìàö³¿ äî ïåâíîãî âèäó òàºìíî¿ ³íôîðìàö³¿. Òàê, ó
ñò. 60 Çàêîíó Óêðà¿íè “Ïðî áàíêè ³ áàíê³âñüêó ä³ÿëüí³ñòü” ï³ä áàíê³âñüêîþ òàºìíèöåþ
ðîçóì³ºòüñÿ ³íôîðìàö³ÿ ùîäî ä³ÿëüíîñò³ òà ô³íàíñîâîãî ñòàíó êë³ºíòà, ÿêà ñòàëà
â³äîìîþ áàíêó â ïðîöåñ³ îáñëóãîâóâàííÿ êë³ºíòà òà âçàºìîâ³äíîñèí ç íèì ÷è
òðåò³ìè îñîáàìè ïðè íàäàíí³ ïîñëóã áàíêó. Òàêîæ â³äïîâ³äíà íîðìà íàäàº êðèòåð³¿
ùîäî âèçíà÷åííÿ ³íôîðìàö³¿ ÿê áàíê³âñüêî¿ òàºìíèö³ [6]. Ñõîæèé ï³äõ³ä äî ðåãó-
ëþâàííÿ äåðæàâíî¿ òàºìíèö³ ñïîñòåð³ãàºòüñÿ â ïîëîæåííÿõ ñòàòåé 1, 8 Çàêîíó
Óêðà¿íè “Ïðî äåðæàâíó òàºìíèöþ”, äå âèçíà÷åíî ïîíÿòòÿ òà âèäè ³íôîðìàö³¿,
ÿêà º äåðæàâíîþ òàºìíèöåþ [7]. Àíàëîã³÷íî â ñò. 8 Çàêîíó Óêðà¿íè “Ïðî íîòàð³àò”
ðîçêðèòî ïîíÿòòÿ “íîòàð³àëüíà òàºìíèöÿ” [8]. Çàëèøàºòüñÿ íåçðîçóì³ëèì, ÷îìó
ó ñôåð³ êðèì³íàëüíîãî ñóäî÷èíñòâà çàêîíîäàâåöü íîðìàòèâíî íå âðåãóëþâàâ öå
ïèòàííÿ.

Àíàë³çóþ÷è äîêòðèíàëüí³ íàïðàöþâàííÿ ùîäî ïðîáëåìíèõ ïèòàíü íåðîçãî-
ëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, ìîæíà âèä³ëèòè äâà îñíîâí³ íà-
ïðÿìè, íà ÿê³ ñïðÿìîâàí³ íàóêîâ³ ïîøóêè äîñë³äíèê³â:

1. Äîñë³äæåííÿ îñîáëèâîñòåé êðèì³íàëüíîãî ïðîöåñóàëüíîãî ðåãóëþâàííÿ
³íñòèòóòó íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ. Ó öüîìó íàïðÿì³
îêðåì³ íàóêîâö³, çîêðåìà Ð.Â. Áàðàíí³ê, Î.À. Ëÿø, Ï.Ã. Íàçàðåíêî òîùî, àíàë³çóþ-
÷è â³äïîâ³äíå çàêîíîäàâñòâî, âêàçóþòü íà íåäîë³êè ðåãóëþâàííÿ ïèòàíü ùîäî íå-
ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ òà íàäàþòü ïðîïîçèö³¿ ñòîñîâíî
¿õ âèð³øåííÿ [9, ñ. 197]. Ãîâîðÿ÷è ïðî â³äïîâ³äíèé íàïðÿì äîñë³äæåííÿ, íåîáõ³äíî
âêàçàòè íà òå, ùî ï³ä ÷àñ äîñóäîâîãî ðîçñë³äóâàííÿ ñòîðîíà îáâèíóâà÷åííÿ íà ï³ä-
ñòàâ³ ç³áðàíèõ äîêàç³â âñòàíîâëþº îáñòàâèíè, ùî ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ, òà äîëó÷àº ôàêòè÷í³ äàí³, ÿê³ çà ñâîºþ ñóòòþ âæå º ³íôîðìàö³ºþ ç
îáìåæåíèì äîñòóïîì. Íàïðèêëàä, ïðè ðîçñë³äóâàíí³ ãîñïîäàðñüêèõ àáî êîðóïö³é-
íèõ çëî÷èí³â äî ìàòåð³àë³â ïðîâàäæåííÿ äîëó÷àþòüñÿ äîêóìåíòè, ùî ñòàíîâëÿòü
áàíê³âñüêó òàºìíèöþ. Òàêîæ çàçâè÷àé çä³éñíþºòüñÿ äîñòóï ³ ïåðåãëÿä êîðåñïîí-
äåíö³¿, ³íôîðìàö³ÿ â ÿê³é ìîæå íàëåæàòè äî êîíô³äåíö³éíî¿. Òàêèì ÷èíîì, ðîç-
ãëÿäàþ÷è òàºìíèöþ äîñóäîâîãî ðîçñë³äóâàííÿ, íàñàìïåðåä âàðòî óñâ³äîìëþâàòè,
ùî ìàòåð³àëè ïðîâàäæåííÿ ìîæóòü ì³ñòèòè íèçêó ³íøî¿ ³íôîðìàö³¿, ÿêà º îáìå-
æåíîþ â äîñòóï³, ùî é çóìîâëþº ïèòàííÿ ùîäî ïîðÿäêó òà ï³äñòàâ ¿¿ ðîçãîëîøåííÿ
â ìåæàõ êðèì³íàëüíîãî ïðîâàäæåííÿ.

2. Äîñë³äæåííÿ îðãàí³çàö³éíèõ àñïåêò³â ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ ñòîðîíè
îáâèíóâà÷åííÿ òà ïðàâîîõîðîííèõ îðãàí³â çàãàëîì. ²íø³ æ íàóêîâö³, çîêðåìà
Î.Â. Ãðèçà, Î.À. Îñàóëåíêî òîùî, ó ñâî¿õ äîñë³äæåííÿõ âèâ÷àþòü îñîáëèâîñò³ îð-
ãàí³çàö³éíèõ ïèòàíü ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ ñë³ä÷îãî, ïðîêóðîðà, ïðàö³âíèê³â
ïðàâîîõîðîííèõ îðãàí³â ùîäî íåäîïóùåííÿ ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî
ðîçñë³äóâàííÿ, âèÿâëÿþòü òà íàäàþòü âèð³øåííÿ ïðîáëåì, ïðè÷èíè ÿêèõ âèïëè-
âàþòü ³ç îðãàí³çàö³éíèõ, à òàêîæ ñëóæáîâèõ àñïåêò³â ¿õ ä³ÿëüíîñò³ [1, ñ. 231].

¥ðóíòóþ÷èñü íà äîñë³äæåííÿõ çàçíà÷åíèõ íàóêîâö³â, ñë³ä ç’ÿñóâàòè ñóòí³ñòü
ïîíÿòòÿ “òàºìíèöÿ äîñóäîâîãî ðîçñë³äóâàííÿ”, ÿêå âæèâàºòüñÿ â ñò. 8 Çàêîíó Óê-
ðà¿íè “Ïðî äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿” ³ º áàçîâèì ïîíÿòòÿì äëÿ ñò. 220
ÊÏÊ Óêðà¿íè. Íà äóìêó Î.Â. Êóðìàíà, ï³ä ö³ºþ äåô³í³ö³ºþ ñë³ä ðîçóì³òè â³äîìîñò³
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ñòîñîâíî ðåçóëüòàò³â ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â,
åêñïåðòíèõ äîñë³äæåíü ïðî îñ³á, ïîä³¿, ïðîöåñè, òàêòèêó òà ìåòîäè ïðîâåäåííÿ
ïðîöåñóàëüíèõ ä³é, ðîçãîëîøåííÿ ÿêèõ ìîæå íåãàòèâíî âïëèíóòè íà âñåá³÷í³ñòü,
ïîâíîòó é íåóïåðåäæåí³ñòü ðîçñë³äóâàííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ. ßê
óáà÷àºòüñÿ ç íàâåäåíîãî, àâòîð íàìàãàºòüñÿ öå ïîíÿòòÿ ðîçãëÿäàòè ÿê ñëóæáîâó
³íôîðìàö³þ [10, c. 176–177], ç ÷èì ìè ïîâíîþ ì³ðîþ íå ìîæåìî ïîãîäèòèñÿ, îñ-
ê³ëüêè, âèõîäÿ÷è ç ïîëîæåíü âêàçàíèõ âèùå íîðìàòèâíî-ïðàâîâèõ àêò³â, òàºìíèöÿ
äîñóäîâîãî ðîçñë³äóâàííÿ, ÿê ³íôîðìàö³ÿ, íàëåæèòü äî òàºìíî¿ ³íôîðìàö³¿.

ßê çàçíà÷àº Î.². Ìàðî÷ê³í, ³íôîðìàö³ÿ, îòðèìàíà ï³ä ÷àñ äîñóäîâîãî ðîçñë³-
äóâàííÿ, ñòàíîâèòü éîãî òàºìíèöþ, ï³ä ÿêîþ ó òåîð³¿ êðèì³íàëüíîãî ïðîöåñó
ïðèéíÿòî ðîçóì³òè îõîðîíþâàíó êðèì³íàëüíèì ïðîöåñóàëüíèì òà êðèì³íàëüíèì
çàêîíîì ³íôîðìàö³þ (â³äîìîñò³), ñïðÿìîâàíó íà çàáåçïå÷åííÿ ³íòåðåñ³â ñë³äñòâà
ó êðèì³íàëüíîìó ïðîâàäæåíí³. Êîíô³äåíö³éí³ñòü òàêî¿ ³íôîðìàö³¿, âèõîäÿ÷è ³ç
ïîëîæåíü ñò. 222 ÊÏÊ, âèçíà÷àºòüñÿ ñë³ä÷èì àáî ïðîêóðîðîì òà çàõèùàºòüñÿ ç
ìåòîþ ïîïåðåäæåííÿ çàâäàííÿ øêîäè ³íòåðåñàì äîñóäîâîãî ñë³äñòâà â ö³ëîìó, à
òàêîæ ³íòåðåñàì îñîáèñòîñò³, ñóñï³ëüñòâà òà äåðæàâè [11, ñ. 295].

Ó êîíòåêñò³ ïîðóøåíîãî ïèòàííÿ âàðòî çâåðíóòè óâàãó íà äîñë³äæåííÿ
H.I. Ïîëîíîâî¿, ÿêà, ðîçãëÿäàþ÷è çàãàëüí³ îñîáëèâîñò³ òàºìíèö³, íàäàº õàðàêòåðí³
îçíàêè (ðèñè) òàºìíèö³ äîñóäîâîãî ðîçñë³äóâàííÿ: ïî-ïåðøå, òàºìí³ñòü ³íôîðìàö³¿,
ùî îõîðîíÿºòüñÿ ïðàâîâëàñíèêîì â³ä äîñòóïó äî íå¿ òðåò³õ îñ³á; ïî-äðóãå, øêîäà,
ÿêà ìîæå áóòè ñïðè÷èíåíà ïðàâîâëàñíèêîâ³ âíàñë³äîê ðîçãîëîøåííÿ óêàçàíî¿
³íôîðìàö³¿; ïî-òðåòº, îñóä îñ³á, ÿê³ â÷èíèëè ðîçãîëîøåííÿ ³íôîðìàö³¿ òðåò³ì
îñîáàì [12, ñ. 138–139].

Íà íåäîñêîíàëîñò³ çàêîíîäàâ÷îãî ðåãóëþâàííÿ âêàçàíîãî ïèòàííÿ íàãîëîøóº
òàêîæ Î.À. Îñàóëåíêî. Çîêðåìà, àâòîð óêàçàâ íà íåóçãîäæåí³ñòü çàêîíîäàâñòâà
ïðî ³íôîðìàö³þ òà ïîëîæåíü ñò. 222 ÊÏÊ Óêðà¿íè, çîêðåìà ùîäî ïðîöåñóàëüíî¿
ìîæëèâîñò³ ñë³ä÷îãî, ïðîêóðîðà âèçíà÷àòè îáñÿã ³ õàðàêòåð â³äîìîñòåé, ÿê³ ï³ä-
ëÿãàþòü àáî íå ï³äëÿãàþòü ðîçãîëîøåííþ. Ç îãëÿäó íà öå â÷åíèé ñòàâèòü äîñèòü
îá´ðóíòîâàí³ ïèòàííÿ: ïî-ïåðøå, ÿê³ â³äîìîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ ìîæíà
ðîçãîëîøóâàòè; ïî-äðóãå, ÿêà ôîðìà îòðèìàííÿ â³äïîâ³äíîãî äîçâîëó íà ðîçãîëî-
øåííÿ â³äîìîñòåé ó÷àñíèêîì êðèì³íàëüíîãî ïðîâàäæåííÿ, ÿêèé º ¿õ ôàêòè÷íèì
âëàñíèêîì? [13, c. 189].

Âîäíî÷àñ äåÿê³ íàóêîâö³ ï³ääàþòü êðèòèö³ òàêèé ï³äõ³ä ³ ââàæàþòü éîãî íå-
â³ðíèì, îñê³ëüêè âáà÷àþòü ó â³äïîâ³äíîìó ³íñòèòóò³ ìåõàí³çì ³ç ÷³òêî îêðåñëåíèìè
åëåìåíòàìè. Òàê, ².Â. Êóòàçîâà òà À.Î. Ëÿø íàäàþòü ñòðóêòóðó êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàáåçïå÷åííÿ íåäîïóñòèìîñò³ ðîçãîëîøåííÿ äàíèõ êðèì³íàëüíîãî
ñóäî÷èíñòâà, êóäè âêëþ÷àþòü òàê³ åëåìåíòè, ÿê: 1) êðèì³íàëüí³ ïðîöåñóàëüí³
íîðìè, ÿê³ ðåãóëþþòü â³äêðèò³ñòü ³ çàêðèò³ñòü êðèì³íàëüíîãî ïðîöåñó ç ìåòîþ
çàáåçïå÷åííÿ íåäîïóñòèìîñò³ ðîçãîëîøåííÿ äàíèõ; 2) â³äïîâ³äí³ ïðàâîâ³äíîñèíè;
3) ïðàâîñâ³äîì³ñòü, òîáòî ñòàâëåííÿ ó÷àñíèê³â äî â³äïîâ³äíîãî îáîâ’ÿçêó; 4) ïðîöå-
ñóàëüíî îôîðìëåíå ð³øåííÿ â ìåæàõ íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî
ðîçñë³äóâàííÿ; 5) þðèäè÷íà â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ îáîâ’ÿçêó íå ðîçãîëîøó-
âàòè â³äîìîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ [14, ñ. 9, 13–15; 15, ñ. 6].

Äîïîâíþº âèñâ³òëåíó òåìàòèêó Î.Â. Ãðèçà, ÿêèé, íà íàøå ïåðåêîíàííÿ, äî-
ñèòü â³ðíî íàäàº êðèòåð³¿ â³äîìîñòåé, ùî îõîïëþþòü ïîíÿòòÿ òàºìíèö³ äîñóäîâîãî

© Drozd Valentyna, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/1.36486/np.2019.2.12

126

ðîçñë³äóâàííÿ. Äî íèõ íàóêîâåöü â³äí³ñ: íàÿâí³ñòü ïðîöåñóàëüíîãî ïðàâà îñîáè ó
äîñòóï³ äî òàêèõ â³äîìîñòåé; çäàòí³ñòü â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ ï³ñëÿ
¿õ ðîçãîëîøåííÿ ãàíüáèòè ëþäèíó, ïðèíèæóâàòè ¿¿ ÷åñòü ³ ã³äí³ñòü; çäàòí³ñòü â³-
äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ ï³ñëÿ ¿õ ðîçãîëîøåííÿ çàøêîäèòè ïîâíîò³ é
íåóïåðåäæåíîñò³ ðîçñë³äóâàííÿ; äàí³ ïðî çàñòîñóâàííÿ çàõîä³â áåçïåêè; íàëåæí³ñòü
³íôîðìàö³¿ äî ³íøîãî âèäó îõîðîíþâàíî¿ çàêîíîì òàºìíèö³ [1, c. 204].

Äîñèòü ñëóøíèìè º òàêîæ çàóâàæåííÿ Â.Â. Ïàâëîâñüêîãî, ÿêèé óêàçóº íà
íåêîðåêòí³ñòü ïîíÿò³éíîãî àïàðàòó ñò. 222 ÊÏÊ Óêðà¿íè, äå çàêîíîäàâåöü
âèêîðèñòîâóº òåðì³í “â³äîìîñò³ äîñóäîâîãî ðîçñë³äóâàííÿ” òà ïîëîæåííÿ ñò. 387
ÊÏÊ Óêðà¿íè ùîäî íåäîïóñòèìîñò³ ðîçãîëîøåííÿ “äàíèõ äîñóäîâîãî ðîçñë³äó-
âàííÿ” [16, c. 165]. Ç òàêèì òâåðäæåííÿì âàðòî ïîãîäèòèñü, õî÷à, íà íàøó äóìêó,
öÿ çàêîíîäàâ÷à íåòî÷í³ñòü íå òÿãíå çà ñîáîþ çíà÷íèõ ïðàâîçàñòîñîâíèõ íàñë³äê³â,
îäíàê º ïîìèëêîþ þðèäè÷íî¿ òåõí³êè, ùî ìîæå íåãàòèâíî âïëèíóòè íà ïðàêòè÷íå
çàñòîñóâàííÿ â³äïîâ³äíèõ íîðì.

Ïðîäîâæóþ÷è äèñêóñ³þ, ñë³ä íàãîëîñèòè, ùî òàºìíèöÿ, ÿêà ñòîñóºòüñÿ â³äî-
ìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, ùå íå îçíà÷àº, ùî éîãî ïðîâåäåííÿ çä³éñíþºòüñÿ
íåãëàñíî. Ïîÿñíþºòüñÿ öå òèì, ùî â ñò. 93 ÊÏÊ Óêðà¿íè ïåðåäáà÷åí³ é ³íø³ ñïî-
ñîáè çáèðàííÿ äîêàç³â. Ãîâîðÿ÷è ïðî íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿, âèõîäÿ÷è ç
÷. 1 ñò. 246 ÊÏÊ Óêðà¿íè, ñë³ä óêàçàòè, ùî â³äîìîñò³ ïðî ôàêò òà ìåòîäè ïðîâåäåííÿ
íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é íå ï³äëÿãàþòü ðîçãîëîøåííþ, çà âèíÿòêîì
âèïàäê³â, ïåðåäáà÷åíèõ ÊÏÊ Óêðà¿íè. Äîñèòü âëó÷íî ³ç öüîãî ïðèâîäó ãîâîðèòü
À.Ç. ßêóáîâà, âêàçóþ÷è, ùî çàêð³ïëåííÿ ïîëîæåíü ñò. 220 ÊÏÊ Óêðà¿íè íå
îçíà÷àº àáñîëþòíó íåãëàñí³ñòü ïðîâåäåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ. Íàâïàêè,
àâòîð çàóâàæóº, ùî ãëàñí³ñòü äîñóäîâîãî ðîçñë³äóâàííÿ ïîëÿãàº â îáîâ’ÿçêîâ³é
ó÷àñò³ ïåðåäáà÷åíèõ êðèì³íàëüíèì ïðîöåñóàëüíèì çàêîíîäàâñòâîì ñóá’ºêò³â [3,
c. 201]. Òàêà íàóêîâà ïîçèö³ÿ âèäàºòüñÿ â³ðíîþ òà âèðàæàºòüñÿ, íàïðèêëàä, ó
â³äêðèòîìó ñóäîâîìó çàñ³äàíí³ ï³ä ÷àñ îáðàííÿ ï³äîçðþâàíîìó çàïîá³æíîãî çàõîäó,
äå ïåðåäáà÷åíà ïðèñóòí³ñòü îñ³á, ÿê³ íå íàä³ëåí³ êðèì³íàëüíèìè ïðîöåñóàëüíèìè
îáîâ’ÿçêàìè, íàïðèêëàä æóðíàë³ñòè ÷è ãðîìàäñüê³ñòü. Êð³ì òîãî, äîñèòü ÷àñòî ó
âèïàäêó â÷èíåííÿ çëî÷èíó, ùî íàáóâ îñîáëèâîãî ñóñï³ëüíîãî ðåçîíàíñó, êåð³âíèê
îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ àáî êåð³âíèê òåðèòîð³àëüíîãî îðãàíó, äî ÿêîãî
âõîäèòü îðãàí äîñóäîâîãî ðîçñë³äóâàííÿ, çâ³òóþòü ïåðåä ãðîìàäñüê³ñòþ ïðî ðå-
çóëüòàòè ïðîâåäåíîãî ðîçñë³äóâàííÿ, ï³ä ÷àñ ÷îãî âêàçóþòü íà äîêàçè, ùî ï³äòâåðä-
æóþòü âèíó ï³äîçðþâàíîãî.

Òàêîæ àêòóàëüíèì çàëèøàºòüñÿ ïèòàííÿ ñòîñîâíî ðîçãîëîøåííÿ äàíèõ äî-
ñóäîâîãî ðîçñë³äóâàííÿ ÷åðåç çàñîáè ìàñîâî¿ ³íôîðìàö³¿. Íàðàç³ âñå ÷àñò³øå ï³ä
÷àñ òåëåâ³ç³éíîãî åô³ðó ³íôîðìàö³éíèõ ïðîãðàì âèñâ³òëþþòüñÿ â³äîìîñò³ äîñóäîâîãî
ðîçñë³äóâàííÿ ç ïîñèëàííÿì íà “ñâî¿ äæåðåëà” â ïðàâîîõîðîííèõ îðãàíàõ. Ñë³ä
çàçíà÷èòè, ùî ïðè ðîçñë³äóâàíí³ ãîñïîäàðñüêèõ çëî÷èí³â àáî çëî÷èí³â, äå äîêàçîâîþ
áàçîþ âèñòóïàþòü äîêóìåíòè, ñàì ôàêò ðîçãîëîøåííÿ íàÿâíîñò³ ðîçïî÷àòîãî äî-
ñóäîâîãî ñë³äñòâà ó çàñîáàõ ìàñîâî¿ ³íôîðìàö³¿ ìîæå ïðèçâåñòè äî óìèñíîãî çíè-
ùåííÿ çàö³êàâëåíèìè îñîáàìè äîêóìåíò³â, íåîáõ³äíèõ äëÿ äîâåäåííÿ âèíè îñîáè.

ßê çàçíà÷àþòü Â.Â. Áàðàíí³ê òà Ï.Ã. Íàçàðåíêî, çàñîáè ìàñîâî¿ ³íôîðìàö³¿
äîñèòü ÷àñòî, òðàêòóþ÷è ä³ÿëüí³ñòü ïðàâîîõîðîííèõ îðãàí³â, âèñâ³òëþþòü ³íôîð-
ìàö³þ, äîñòóï äî ÿêî¿ îáìåæåíî çàêîíîäàâöåì [9, c. 16]. Ä³éñíî, íàâ³òü íåçâàæàþ÷è
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íà òîé ôàêò, ùî ãðîìàäñüêèé êîíòðîëü çà ä³ÿëüí³ñòþ ïðàâîîõîðîííèõ îðãàí³â º
îäíèì ³ç åôåêòèâíèõ çàñîá³â ùîäî íåäîïóùåííÿ çëîâæèâàííÿ âëàäîþ òà â÷èíåííÿ
³íøèõ ïðàâîïîðóøåíü, âñå æ òàêè ó ïîøóêàõ ÷åðãîâèõ ñåíñàö³é æóðíàë³ñòè íå
ïîâèíí³ äîïóñêàòè ðîçãîëîøåííÿ ³íôîðìàö³¿ ç îáìåæåíèì äîñòóïîì, ó òîìó ÷èñë³
â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ.

Äèñêóñ³éíèì àñïåêòîì çàêîíîäàâ÷îãî ðåãóëþâàííÿ çàëèøàºòüñÿ ïèòàííÿ
ñòîñîâíî ïðîöåñóàëüíî¿ ôîðìè îòðèìàííÿ â³ä ñë³ä÷îãî òà ïðîêóðîðà äîçâîëó íà
ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ. Çàçíà÷åíå çóìîâëåíå ëèøå
âêàç³âêîþ íà “ç ïèñüìîâîãî äîçâîëó”, ÷åðåç ùî é âèíèêàº ïèòàííÿ ïðî òå, ìàº öå
áóòè îêðåìèé ïðîòîêîë, ðîçïèñêà ÷è ÿêèéñü ³íøèé äîêóìåíò. Ïðè ðîçãëÿä³
öüîãî ïèòàííÿ íàóêîâà ñï³ëüíîòà âèñëîâëþº äâ³ ïîçèö³¿. Îäí³ íàóêîâö³ (Î.À. Ëÿø,
À.Ç. ßêóáîâà) ï³äòðèìóþòü ïðîòîêîëüíó ôîðìó ðîç’ÿñíåííÿ ïîëîæåíü
çàêîíîäàâñòâà ç ïðèâîäó íåäîïóñòèìîñò³ ðîçãîëîøåííÿ ó÷àñíèêàìè êðèì³íàëüíîãî
ïðîâàäæåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ òà ïîïåðåäæåííÿ ïðî
êðèì³íàëüíó â³äïîâ³äàëüí³ñòü ó âèïàäêó íåâèêîíàííÿ â³äïîâ³äíèõ âèìîã [15; 3].
Âîäíî÷àñ Î.À. Îñàóëåíêî àðãóìåíòóº íåïðèïóñòèì³ñòü îôîðìëåííÿ çãîäè ñë³ä÷îãî,
ïðîêóðîðà àáî ðîç’ÿñíåííÿ íåäîïóñòèìîñò³ ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî
ðîçñë³äóâàííÿ, ñêëàäàþ÷è ïðîòîêîë [13].

ßê ââàæàº Â.Â. Ïàâëîâñüêèé, ó âèïàäêó çàñòîñóâàííÿ êðèì³íàëüíîãî
ïðîöåñóàëüíîãî çàêîíîäàâñòâà â ÷àñòèí³ íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî
ðîçñë³äóâàííÿ äîö³ëüíî âèêîðèñòîâóâàòè ïðîòîêîëüíó ôîðìó îôîðìëåííÿ
â³äïîâ³äíî¿ ïðîöåñóàëüíî¿ ä³¿. Çîêðåìà, öå ìîæå áóòè çä³éñíåíî â ïðîòîêîë³
ïðîâåäåííÿ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿ àáî âèêîðèñòàíèé ñïåö³àëüíî ïðèçíà÷åíèé
ïðîòîêîë, îñê³ëüêè ïèñüìîâà ôîðìà çàáåçïå÷èòü ìîæëèâ³ñòü âèð³øåííÿ ïèòàííÿ
ïðî â³äïîâ³äàëüí³ñòü âèíóâàòèõ ó ðîçãîëîøåíí³ äàíèõ äîñóäîâîãî ðîçñë³äóâàííÿ
îñ³á [16, c. 166].

Âîäíî÷àñ Î.À. Îñàóëåíêî çàóâàæóº, ùî çàçíà÷åíà âèùå ïîçèö³ÿ º ñóìí³âíîþ,
îñê³ëüêè ÊÏÊ Óêðà¿íè íå ïåðåäáà÷àº ô³êñàö³þ äèñêóñ³éíî¿ ïðîöåñóàëüíî¿ ä³¿ ó
ïðîòîêîëüí³é ôîðì³, âêàçóþ÷è, ùî ï³ä ÷àñ ïðîâåäåííÿ îáøóêó ÷è îãëÿäó
êðèì³íàëüíèé ïðîöåñóàëüíèé çàêîí íàäàº ïðÿìó âêàç³âêó íà ñêëàäàííÿ ïðîòîêîëó
ñë³ä÷î¿ ðîçøóêîâî¿ ä³¿ [13, c. 190]. Ç òàêîþ ïîçèö³ºþ ìè íå ìîæåìî ïîãîäèòèñü,
àäæå â ïîëîæåíí³ ÷. 1 ñò. 104 ÊÏÊ Óêðà¿íè âêàçàíî, ùî ó âèïàäêàõ, ïåðåäáà÷åíèõ
ÊÏÊ Óêðà¿íè, õ³ä ³ ðåçóëüòàòè ïðîâåäåííÿ ïðîöåñóàëüíî¿ ä³¿ ô³êñóþòüñÿ â
ïðîòîêîë³. Íåçâàæàþ÷è íà òå, ùî â³äïîâ³äíà íîðìà ïîñèëàº íà ïåðåäáà÷åí³ çàêîíîì
âèïàäêè ñêëàäàííÿ ïðîòîêîëó, îäíàê âêàçàí³ ïîëîæåííÿ, íà íàøó äóìêó, íå çàáî-
ðîíÿþòü ñêëàäàííÿ â³äïîâ³äíîãî äîêóìåíòà ïðè ïðîâåäåíí³ ³íøèõ ïðîöåñóàëüíèõ
ä³é, à âêàçóþòü íà îáîâ’ÿçêîâ³ñòü ñêëàäàííÿ ïðîòîêîëó, ÿêùî öå ïåðåäáà÷àº
êðèì³íàëüíèé ïðîöåñóàëüíèé çàêîí. Êëþ÷îâèì àñïåêòîì ó öüîìó ïèòàíí³ º íå
ñò³ëüêè ôîðìà, ñê³ëüêè ñàì ïèñüìîâèé äîêóìåíò, ó ÿêîìó çàçíà÷àºòüñÿ, ùî îñîáà,
ïîâ³äîìëåíà ïðî çàáîðîíó ðîçãîëîøåííÿ òàºìíèö³ äîñóäîâîãî ðîçñë³äóâàííÿ,
òàêîæ ïîâ³äîìëåíà ïðî â³äïîâ³äàëüí³ñòü çà ïîðóøåííÿ ïîëîæåíü ñò. 221 ÊÏÊ
Óêðà¿íè. Ïðîòå ð³çí³ ó÷àñíèêè êðèì³íàëüíîãî ïðîâàäæåííÿ ìàþòü íåîäíàêîâèé
äîñòóï äî ìàòåð³àë³â êðèì³íàëüíîãî ïðîâàäæåííÿ. Çîêðåìà ñâ³äîê, ÿêîãî äîïèòóº
ñë³ä÷èé, íå ìîæå îòðèìàòè ³íôîðìàö³þ äîñóäîâîãî ðîçñë³äóâàííÿ çà ìåæàìè
ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿ äîïèòó, íà â³äì³íó â³ä ïîòåðï³ëîãî, íàä³ëåíîãî ïðàâîì íà
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îçíàéîìëåííÿ ç ìàòåð³àëàìè êðèì³íàëüíîãî ïðîâàäæåííÿ. Ó òàêîìó âèïàäêó ïðè
äîïèò³ ñâ³äêà, íà íàøå ïåðåêîíàííÿ, â ïðîòîêîë³ äîïèòó áóäå äîñòàòíüî âèä³ëèòè
ãðàôó ïðî çàáîðîíó ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ, ÿê³ éîìó
ñòàëè â³äîì³ ï³ä ÷àñ ñë³ä÷î¿ (ðîçøóêîâî¿) ä³¿. Ðîçãëÿäàþ÷è âàð³àíò ç îçíàéîìëåííÿì
³ç ìàòåð³àëàìè äîñóäîâîãî ðîçñë³äóâàííÿ äî éîãî çàâåðøåííÿ, çîêðåìà ïîòåðï³ëèì,
äîðå÷íèì áóäå ñêëàäàííÿ îêðåìîãî ïðîòîêîëó ïðî ðîç’ÿñíåííÿ çàáîðîíè ðîçãî-
ëîøåííÿ äîñóäîâîãî ðîçñë³äóâàííÿ.

Äîñèòü ïë³äíà äèñêóñ³ÿ âåäåòüñÿ íàóêîâöÿìè ùîäî îðãàí³çàö³éíèõ îñîáëèâî-
ñòåé ñëóæáîâî¿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â, çîêðåìà ùîäî íåäîïóùåííÿ
ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ. Ö³êàâó ïîçèö³þ âèñëîâëþº
Î.Â. Ãðèçà, ùî âêàçóº íà îðãàí³çàö³þ ïðàö³, îáëàøòóâàííÿ ðîáî÷îãî ì³ñöÿ ñë³ä÷îãî,
ïðîêóðîðà, ùî áåçïîñåðåäíüî âïëèâàº íà ìîæëèâ³ñòü çáåðåæåííÿ òàºìíèö³ äî-
ñóäîâîãî ðîçñë³äóâàííÿ, íàãîëîøóþ÷è, ùî ðîçì³ùåííÿ äâîõ, òðüîõ, à ïîäåêóäè ³
÷îòèðüîõ ñë³ä÷èõ ó ñëóæáîâîìó êàá³íåò³ ìîæå ñïðèÿòè ñèòóàö³¿, êîëè ñë³ä÷èé áó-
äå äîïèòóâàòè îñ³á â îäíîìó ïðèì³ùåíí³, à ³íø³ ìàòèìóòü ìîæëèâ³ñòü ñëóõàòè
³íôîðìàö³þ, äàí³ ïðî ³íø³ êðèì³íàëüí³ ïðîâàäæåííÿ [17, c. 156].

Â³äïîâ³äíèé íàïðÿì äîïîâíþºòüñÿ äîñë³äæåííÿìè Ð.Â. Áàðàíí³ê òà Ï.Ã. Íà-
çàðåíêà, ÿê³ íàãîëîøóþòü íà çíà÷åíí³ îñîáèñòèõ ÿêîñòåé ñë³ä÷îãî, êîëè, íàïðèêëàä,
íåäáàëå ñòàâëåííÿ äî ñëóæáîâèõ îáîâ’ÿçê³â, çîêðåìà óòðèìàííÿ ìàòåð³àë³â ñïðàâè
â ñòîëàõ ñëóæáîâèõ êàá³íåò³â ñë³ä÷èõ, íåîõàéíå çáåð³ãàííÿ ìàòåð³àë³â, ïîøèðåííÿ
ñë³ä÷èìè ñëóæáîâî¿ ³íôîðìàö³¿ â ïîçàñëóæáîâîìó, ïîáóòîâîìó àáî ñëóæáîâîìó
ñï³ëêóâàíí³ áåç íàëåæíîãî äîòðèìàííÿ âèìîã íåðîçãîëîøåííÿ ³íôîðìàö³¿, ìîæå
ïðèçâåñòè äî íåãàòèâíèõ íàñë³äê³â â³äíîñíî ðåçóëüòàò³â äîñóäîâîãî ðîçñë³äóâàííÿ
[9, c. 16].

Ïîãîäæóþ÷èñü ³ç çàçíà÷åíîþ òåçîþ, äîäàìî, ùî ÿê³ñíèé àñïåêò íåðîçãîëî-
øåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ çàëåæèòü íå ò³ëüêè â³ä ñë³ä÷îãî, à é
â³ä áàãàòüîõ îñ³á, ÿê³ õî÷ ³ íå º ó÷àñíèêàìè êðèì³íàëüíîãî ïðîâàäæåííÿ, îäíàê
ÿâëÿþòüñÿ ïðàö³âíèêàìè ïðàâîîõîðîííèõ îðãàí³â. Ìîâà éäå ïðî êåð³âíèê³â â³ää³ë³â
ïîë³ö³¿, äî ÿêèõ ñë³ä÷èé çâåðòàºòüñÿ ó ðàç³ íåîáõ³äíîñò³ çàëó÷åííÿ äî ïðîâåäåííÿ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ïðàö³âíèê³â ïðàêòè÷íèõ ï³äðîçä³ë³â (íàïðèêëàä, äëÿ
ïðîâåäåííÿ îáøóêó). Â³äòàê íàëåæíå ñòàâëåííÿ äî òàêòè÷íèõ ³ ïðîöåñóàëüíèõ
ìîìåíò³â íåðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ òàêîæ ñòîñóºòüñÿ
îñ³á, ÿê³ íå º áåçïîñåðåäí³ìè ó÷àñíèêàìè êðèì³íàëüíîãî ïðîâàäæåííÿ.

Â ³íø³é ïðàö³ Î.Â. Ãðèçà âêàçóº íà çàâàíòàæåí³ñòü ñë³ä÷îãî ê³ëüê³ñòþ êðèì³-
íàëüíèõ ïðîâàäæåíü, ùî ïðèçâîäèòü äî “àâòîìàòè÷íîñò³” ïðîâåäåííÿ ñë³ä÷î¿ ðîç-
øóêîâî¿ ä³¿, íåâðàõóâàííÿ óñ³õ îñîáëèâîñòåé îêðåìîãî çëî÷èíó, îñîáè çëî÷èíöÿ,
ê³ëüêîñò³ çàö³êàâëåíèõ îñ³á, “øàáëîííîñò³” ïðîöåñóàëüíèõ ä³é, ùî, ÿê íàñë³äîê,
ïðèçâîäèòü äî ðîçãîëîøåííÿ îêðåìèõ àñïåêò³â êðèì³íàëüíîãî ïðîâàäæåííÿ [1,
c. 205]. Çàçíà÷åíå âàðòî ï³äòðèìàòè, îäíàê ìè êàòåãîðè÷íî íå ïîãîäæóºìîñÿ ç ïðîïî-
çèö³ºþ äîñë³äíèö³ ùîäî ñòâîðåííÿ â ªäèíîìó ðåºñòð³ äîñóäîâèõ ðîçñë³äóâàíü
ô³ëüòðà, ÿêèé áè îáìåæóâàâ íàâàíòàæåííÿ ñë³ä÷îãî äî 30 êðèì³íàëüíèõ ïðîâàä-
æåíü, îñê³ëüêè òàêó ïðîïîçèö³þ ðåàë³çóâàòè òåõí³÷íî íåìîæëèâî. Â áàãàòüîõ â³ä-
ä³ëàõ ïîë³ö³¿ ðåºñòðàö³ÿ â÷èíåííÿ êðèì³íàëüíèõ ïðàâîïîðóøåíü çà ð³ê ïåðåá³ãàº
ïîçíà÷êó 2 òèñ., à ³íîä³ é 3 òèñ. Íåñêëàäí³ ìàòåìàòè÷í³ îïåðàö³¿ ïîêàæóòü íåîá-
õ³äí³ñòü çàëó÷åííÿ äëÿ ðåàë³çàö³¿ ïðîïîçèö³¿ Î.Â. Ãðèçè çíà÷íèõ êàäðîâèõ ðåñóðñ³â,
ùî º äîñèòü âèòðàòíî äëÿ äåðæàâè â åêîíîì³÷íîìó àñïåêò³.
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Íà îñíîâ³ àíàë³çó çàêîíîäàâñòâà òà íàïðàöþâàíü äîêòðèíè êðèì³íàëüíîãî
ïðîöåñóàëüíîãî ïðàâà ïðîïîíóºìî òàê³ çì³íè òà äîïîâíåííÿ äî ïîëîæåíü ÊÏÊ
Óêðà¿íè:

Ïî-ïåðøå, äîïîâíèòè ÷àñòèíó 1 ñòàòò³ 3 ÊÏÊ Óêðà¿íè ïóíêòîì 24-1 òàêîãî
çì³ñòó:

“24-1) òàºìíèöÿ äîñóäîâîãî ðîçñë³äóâàííÿ – âèä òàºìíî¿ ³íôîðìàö³¿, ÿêà
îõîïëþº â³äîìîñò³ ùîäî ä³ÿëüíîñò³ îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, ïðîêóðàòóðè,
îïåðàòèâíèõ ï³äðîçä³ë³â ó ìåæàõ êðèì³íàëüíîãî ïðîâàäæåííÿ, à òàêîæ ðåçóëüòàò³â
ïðîâåäåííÿ ïðîöåñóàëüíèõ ä³é, çàñòîñóâàííÿ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ, ðîçãîëîøåííÿ ÿêèõ ìîæå íåãàòèâíî âïëèíóòè íà âñåá³÷í³ñòü, ïîâíîòó
òà íåóïåðåäæåí³ñòü ðîçñë³äóâàííÿ”.

Ïî-äðóãå, ó íàçâ³ òà çì³ñò³ ñòàòò³ 387 ÊÊ Óêðà¿íè çàì³íèòè ñëîâî “äàí³” íà
ñëîâî “â³äîìîñò³”.

Ïî-òðåòº, ñòàòòþ 222 ÊÏÊ Óêðà¿íè äîïîâíèòè íîâîþ ÷àñòèíîþ 3 òàêîãî
çì³ñòó:

“3. Ðîçãîëîøåííÿ ³íôîðìàö³¿, ÿêà îáìåæåíà â äîñòóï³, çä³éñíþºòüñÿ â ïîðÿäêó,
ïåðåäáà÷åíîìó çàêîíîäàâñòâîì ùîäî ¿¿ âèêîðèñòàííÿ òà äîñòóïó äî íå¿ ³íøèõ
îñ³á”.

Îòæå, ìîæíà ñòâåðäæóâàòè, ùî çàêîíîäàâ÷å ðåãóëþâàííÿ ïèòàííÿ íå-
äîïóñòèìîñò³ ðîçãîëîøåííÿ â³äîìîñòåé äîñóäîâîãî ðîçñë³äóâàííÿ õàðàêòåðèçóºòüñÿ
ïåâíèìè ñóïåðå÷íîñòÿìè, ùî íåãàòèâíî âïëèâàº íà åôåêòèâí³ñòü âèêîíàííÿ çàâäàíü
êðèì³íàëüíîãî ïðîâàäæåííÿ. Îòæå, ââàæàºìî, ùî çàïðîïîíîâàí³ íàìè çì³íè
ñïðèÿòèìóòü îïòèì³çàö³¿ âèð³øåííÿ öüîãî ïèòàííÿ.
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The article reveals the actual issues of regulation of non-disclosing information
of pre-trial investigation as one of the preconditions for effective accomplishment of
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criminal proceedings objectives. The author argues that the current CPC of Ukraine
provides for a special procedure for disclosing information of a pre-trial investigation,
as well as contains blanket sanctions in case of violation of requirements established.
The focus is on the confidentiality of the pre-trial investigation information, therefore
access to them is limited in order to prevent causing harm to the participants in cri-
minal proceedings.

The analysis of the doctrinal study on problem issues of non-disclosing information
of pre-trial investigation enables to allocate two main areas of the scientific research:
1) the study of the features of criminal procedure regulation of non-disclosing information
of pre-trial investigation; 2) the study of organizational aspects of the procedural
activities of the prosecution and law enforcement bodies in general.

Taking into account the research conducted, the relevant amendments and ad-
ditions to the current legislation are proposed. First, paragraph 1 of Article 3 of the
CPC of Ukraine should be supplemented with paragraph 24-1 as follows: “24-1)
confidentiality of pre-trial investigation is a kind of confidential information that
includes information on the activities of the pre-trial investigation body, the prosecutor’s
office, operational units in criminal proceedings, as well as the results of procedural
actions, the application of measures to ensure criminal proceedings, the disclosure of
which may affect adversely comprehensiveness, completeness and impartiality of the
investigation”. Second, in the title and content of Article 387 of the CC of Ukraine,
the word “data” should be replaced with the word “information.” Third, Article 222
of the CPC of Ukraine should be supplemented with the new paragraph 3 as follows:
“3. Disclosure of information with restricted access is carried out in accordance with
the procedure provided by the legislation concerning its use and access to it by other
persons.”

Keywords: criminal proceedings, confidentiality of pre-trial investigation, non-
disclosure of information of pre-trial investigation, information with restricted access.
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 çàâ³äóâà÷ êàôåäðè óïðàâë³ííÿ áåçïåêîþ,
ïðàâîîõîðîííî¿ òà àíòèêîðóïö³éíî¿ ä³ÿëüíîñò³

Íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà
³ì. Âîëîäèìèðà Âåëèêîãî Ì³æðåã³îíàëüíî¿ àêàäåì³¿

óïðàâë³ííÿ ïåðñîíàëîì, ì. Êè¿â, Óêðà¿íà
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ÎÐÃÀÍ²ÇÎÂÀÍÀ ÇËÎ×ÈÍÍ²ÑÒÜ Ó ÑÓ×ÀÑÍÎÌÓ ÑÂ²Ò²
ÒÀ Â ÓÊÐÀ¯Í²: ÔÎÐÌÈ, ÂÈÄÈ ÒÀ ÇÌ²ÍÈ

Ó ñòàòò³ çðîáëåíî ñïðîáó óçàãàëüíèòè âèäè îðãàí³çîâàíî¿ çëî÷èííîñò³ ÿê ó
ñâ³ò³, òàê ³ â Óêðà¿í³ äëÿ òîãî, ùîá ðîçðîáëÿòè ïåâí³ çàõîäè ïðîòèä³¿.

Îñîáëèâà óâàãà ïðèä³ëåíà íîâèì âèäàì çëî÷èí³â, òàêèì ÿê çëî÷èíè ó ñïîð-
òèâí³é ñôåð³, ó ñôåð³ åêîëîã³¿ òà îõîðîíè ïðèðîäíîãî ñåðåäîâèùà òà ó ïîë³òè÷í³é
ñôåð³. Âèçíà÷åíî, ùî òàê³ çëî÷èí³â º íîâèìè äëÿ îðãàí³çîâàíèõ çëî÷èííèõ óãðóïî-
âàíü, àëå âîíè ñèñòåìàòè÷íî â÷èíÿþòüñÿ.

Çàïðîïîíîâàíî îêðåì³ øëÿõè ùîäî îðãàí³çàö³¿ ïðîòèä³¿ îðãàí³çîâàí³é çëî÷èí-
íîñò³, ñåðåä ÿêèõ ãîëîâíèì º ïèòàííÿ ïðî ñòâîðåííÿ ñïåö³àëüíèõ ï³äðîçä³ë³â ùîäî
ïðîòèä³¿ îðãàí³çîâàíèì çëî÷èííèì ãðóïàì.

 Êëþ÷îâ³ ñëîâà: îðãàí³çîâàíà çëî÷èíí³ñòü, òðàíñíàö³îíàëüí³ çëî÷èíí³ êîð-
ïîðàö³¿, ê³áåðçëî÷èíè, çëî÷èíí³ óãðóïîâàííÿ, ïðîòèä³ÿ îðãàí³çîâàí³é çëî÷èííîñò³.

Ïèòàííÿ îðãàí³çîâàíî¿ çëî÷èííîñò³ íåîäíîðàçîâî îáãîâîðþâàëîñÿ â íàóêîâèõ
êîëàõ. Ñë³ä çàçíà÷èòè, ùî òåðì³í “îðãàí³çîâàíà çëî÷èíí³ñòü” óâåäåíèé äî íàóêîâèõ
äæåðåë ïîð³âíÿíî íåäàâíî. Îêðåì³ äîñë³äíèêè ââàæàþòü, ùî îðãàí³çîâàíà çëî÷èí-
í³ñòü ç’ÿâèëàñÿ ó ê³íö³ ÕÕ ñòîë³òòÿ. Ïðîòå, ìàáóòü, ìîæíà ãîâîðèòè ïðî á³ëüø
ðàíí³ ôîðìè îðãàí³çîâàíî¿ çëî÷èííîñò³. Âîíè ç’ÿâèëèñü ùå ó 18 ñò., àëå çàçíà÷åíèé
òåðì³í äëÿ òàêèõ ä³é íå çàñòîñîâóºòüñÿ. Ó ö³ëîìó âèíèêíåííÿ îðãàí³çîâàíî¿ çëî-
÷èííîñò³ çîâñ³ì íîâèé òà ÿê³ñíî â³äì³ííèé â³ä ïîïåðåäí³õ åòàï³â ðîçâèòêó çëî÷èí-
íîñò³.

Çâè÷àéí³, “íåîðãàí³çîâàí³” çëî÷èíö³ â îñíîâíîìó º ìàðã³íàëüíèìè îñîáàìè, ÿê³
íå çíàéøëè ì³ñöÿ â ñóñï³ëüñòâ³, à ä³ÿëüí³ñòü îðãàí³çîâàíèõ çëî÷èííèõ ãðóï – öå âæå
á³çíåñ, ³íîä³ äîñèòü íåëåãêî â³äð³çíèòè á³çíåñ â³ä îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³.

Ôîðìè îðãàí³çîâàíî¿ çëî÷èííîñò³ çì³íþâàëèñÿ â³äïîâ³äíî äî ðîçâèòêó
ñóñï³ëüñòâà òà òåõí³÷íîãî ïðîãðåñó. Ñüîãîäí³ âèîêðåìëþþòüñÿ ÿê ôîðìè, ÿê³
³ñíóâàëè ùå â ïîçàìèíóëîìó ñòîë³òò³, çîêðåìà ðåêåò, ðàáîòîðã³âëÿ òîùî, òàê ³ íî-
â³òí³: âèêîðèñòàííÿ ï³äðîáëåíèõ ïëàò³æíèõ êàðòîê, çíÿòòÿ ³íôîðìàö³¿ ç åëåê-
òðîííèõ íîñ³â ç ìåòîþ øàíòàæó òà âèêðàäåííÿ êîøò³â.

Òàêèì ÷èíîì, ìåòîþ íàøî¿ ñòàòò³ º ñïðîáà óçàãàëüíèòè ôîðìè òà âèäè ñó-
÷àñíî¿ îðãàí³çîâàíî¿ çëî÷èííîñò³, ùîá íà îñíîâ³ àíàë³çó ðîçðîáèòè ìåòîäè ïðîòèä³¿
ñàì³é îðãàí³çîâàí³é çëî÷èííîñò³.
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Îðãàí³çîâàíà çëî÷èíí³ñòü âèíèêëà íå îäðàçó. Ïîñòóïîâî â³äáóâàâñÿ ïðîöåñ
³íòåãðàö³¿ ð³çíèõ âèä³â çëî÷èííî¿ ä³ÿëüíîñò³, ÿêà ñòàëà îðãàí³çîâàíîþ ïðîòèïðàâíîþ
ä³ÿëüí³ñòþ. Öÿ êðèì³íàëüíà ä³ÿëüí³ñòü ñêëàäàºòüñÿ ç ð³çíîð³âíåâèõ ñò³éêèõ çâ’ÿç-
ê³â, ùî º ï³ä´ðóíòÿì äëÿ óòâîðåííÿ ñïåöèô³÷íèõ ñòðóêòóð, ìåòîþ ÿêèõ º çëî÷èííà
ä³ÿëüí³ñòü. Òàê, ².Ì. Äàíüøèí âèçíà÷àº îðãàí³çîâàíó çëî÷èíí³ñòü ÿê “çãóðòóâàííÿ
êðèì³íàëüíîãî ñåðåäîâèùà â ìàñøòàá³ ïåâíîãî ðåã³îíó, îêðåìî¿ ãàëóç³ ãîñïîäàðñòâà
(¿¿ âèðîáíè÷èõ îá’ºäíàíü) àáî â ïåâíèõ ñôåðàõ óïðàâë³ííÿ øëÿõîì óòâîðåííÿ
ñò³éêèõ, çãóðòîâàíèõ, ³ºðàðõ³÷íî ïîáóäîâàíèõ çëî÷èííèõ óãðóïîâàíü (ñï³ëüíîò),
çîð³ºíòîâàíèõ íà òðèâàëó çëî÷èííó ä³ÿëüí³ñòü ³ç ìåòîþ çäîáóâàííÿ ïîñò³éíèõ
çíà÷íèõ äîõîä³â” [1]. Ó ö³ëîìó ïèòàííÿìè îðãàí³çîâàíî¿ çëî÷èííîñò³ íàéá³ëüøå
ö³êàâèëèñÿ ïðåäñòàâíèêè êðèì³íîëîã³÷íèõ íàóê [2, 3, 4, 5], òàêîæ âîíà âèâ÷àëàñÿ
ïðåäñòàâíèêàìè ³íøèõ íàïðÿì³â íàóêîâèõ äîñë³äæåíü. Íàïðèêëàä, Â.Ä. Ãâîç-
äåöüêèé ðîçãëÿäàâ îðãàí³çîâàíó çëî÷èíí³ñòü ÿê “íàéá³ëüø ñò³éêå, ÷³òêî ñòðóê-
òóðîâàíå àíòèñîö³àëüíå ÿâèùå, ùî íàéïîâí³øå âæèâàºòüñÿ ó äåðæàâíî-âëàäí³
ñòðóêòóð³ äëÿ âëàñíèõ êîðèñëèâèõ ö³ëåé” [6]. Ñë³ä çàçíà÷èòè, ùî ôîðìè îðãàí³çî-
âàíî¿ çëî÷èííîñò³ çíà÷íî çì³íèëèñÿ ç òîãî ÷àñó, ÿê âîíà áóëà âèçíà÷åíà. Òèì
á³ëüøå, ÿê âæå çàçíà÷àëîñÿ, äîñèòü ÷àñòî îðãàí³çîâàíà çëî÷èíí³ñòü íå â³äð³çíÿºòüñÿ
â³ä á³çíåñó òà ð³çíèõ á³çíåñîâèõ îïåðàö³é.

Ïèòàííÿ ïðî âèçíà÷åííÿ âèä³â çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè
çëî÷èííèìè óãðóïîâàííÿìè, äîñèòü ÷àñòî ðîçãëÿäàëîñÿ ÿê ó ïðàêòè÷íèõ àíàë³çàõ
â³ò÷èçíÿíèõ, òàê ³ çàðóá³æíèõ äîñë³äíèê³â.

Íà ñó÷àñíîìó åòàï³ ðîçâèòêó îðãàí³çîâàíî¿ çëî÷èííîñò³ âèîêðåìëþþòüñÿ
ð³çí³ âèäè çëî÷èí³â, àëå íà ïåðøîìó ì³ñö³ ñòîÿòü çëî÷èíè, ïîâ’ÿçàí³ ç ô³íàíñàìè.
Ñåðåä íèõ âèä³ëÿþòü òàê³, ÿê:

– ï³äðîáêà ñàìå ãðîøîâèõ êóïþð, àëå âîíà íå ðîáèòüñÿ ó âåëèêèõ ðîçì³ðàõ,
àáî ôàëüøèâîìîíåòíèöòâî. Â Óêðà¿í³ äîñèòü äåòàëüíî öèì ïèòàííÿì çàéìàëîñÿ
÷èìàëî äîñë³äíèê³â, ñåðåä ÿêèõ ñë³ä âèîêðåìèòè Î.Î. Äóäîðîâà [8];

– ìàõ³íàö³¿ ç ïëàò³æíèìè êàðòêàìè, ñïðÿìîâàí³ íà îòðèìàííÿ ãðîøåé øëÿõîì
çíÿòòÿ ³íôîðìàö³¿ ç êàíàë³â çâ’ÿçêó òà âèêîðèñòàííÿ ï³äðîáëåíèõ êîä³â;

– ìàõ³íàö³¿ ç îñîáèñòèìè äàíèìè, âèêîðèñòàííÿ îñîáèñòî¿ ³íôîðìàö³¿ ç ìå-
òîþ ðåêåòó òà âèìàãàííÿ ãðîøåé çà íåðîçãîëîøåííÿ îòðèìàíî¿ ³íôîðìàö³¿.

Ñïîð³äíåíèìè çëî÷èíàìè, ïîâ’ÿçàíèìè ç ô³íàíñàìè, º çëî÷èíè ó ñôåð³ ê³-
áåðïðîñòîðó. Âîíè òàêîæ ïîâ’ÿçàí³ ç âèìàãàííÿì ãðîøåé, âèêîðèñòàííÿì ïðèâàòíî¿
³íôîðìàö³¿, âèêðàäåííÿì îñîáèñòèõ äàíèõ òà ¿õ âèêîðèñòàííÿ ç ìåòîþ çàâäàííÿ
øêîäè îñîá³, ÿêà äîïóñòèëà âòðàòó òàêèõ äàíèõ. Êð³ì òîãî, ïîøèðåí³ îïåðàö³¿ ç
êàðòêàìè òà ³íøèìè ïëàò³æíèìè äîêóìåíòàìè, ÿê³ âèêîðèñòîâóþòüñÿ â ²íòåðíåò³.

Âîäíî÷àñ º é ³íø³ âèäè çëî÷èí³â, ùî â÷èíÿþòüñÿ çëî÷èííèìè îðãàí³çàö³ÿìè.
Öå íàñàìïåðåä õàêåðñüê³ àòàêè íà ð³çí³ óñòàíîâè àáî ãðîìàäÿí ç ìåòîþ ÿê âèìàãàííÿ
ãðîøåé, òàê ³ íàíåñåííÿ øêîäè ÿê ïàðòíåðàì ïî á³çíåñó, òàê ³ äåðæàâíèì îðãà-
í³çàö³ÿì. Äîñòàòíüî çãàäàòè êîìï’þòåðíèé â³ðóñ “Ïåòÿ”, ÿêèé çàøêîäèâ íå ò³ëüêè
ïðèâàòíèì ãðîìàäÿíàì, à é äåðæàâíèì óñòàíîâàì. Â îñíîâ³ ä³ÿëüíîñò³ çàçíà÷åíîãî
â³ðóñó áóëî çâè÷àéíå âèìàãàííÿ ãðîøåé. Ïðè öüîìó â³ðóñ ïîøèðþâàâñÿ äîñèòü
øâèäêî, ³ âñòàíîâèòè, õòî éîãî çàïóñòèâ, áóëî íåìîæëèâî [7].

Äîñèòü ïîøèðåíèìè º òàêîæ ê³áåðçëî÷èíè, ïîâ’ÿçàí³ ç åêñïëóàòàö³ºþ ä³òåé,
äèòÿ÷îþ ïîðíîãðàô³ºþ, îñîáèñòèìè äàíèìè, ñåêñóàëüíîþ åêñïëóàòàö³ºþ, âèãî-
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òîâëåííÿì ³ ïîøèðåííÿì ðåéêîâî¿ ³íôîðìàö³¿, ñòâîðåííÿì íåãàòèâíîãî ³ì³äæó
òîùî. Ïðè öüîìó òàê³ ê³áåðçëî÷èíè â÷èíÿþòüñÿ íå ò³ëüêè çà çàìîâëåííÿì îêðåìèõ
îñ³á, à íàâ³òü ïîë³òè÷íèõ ïàðò³é.

Òàê, ó äåÿêèõ äîñë³äæåííÿõ ê³áåðçëî÷èíè, ïîâ’ÿçàí³ ç åêñïëóàòàö³ºþ ä³òåé,
ïîðíîãðàô³ºþ, ðàáîòîðã³âëåþ, âèçíà÷àþòüñÿ îêðåìèì òåðì³íîì “çëî÷èíè ó ñôåð³
ëþäñüêèõ ðåñóðñ³â” [9].

Òðåò³ì “òðàäèö³éíèì” âèäîì çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè çëî-
÷èííèìè óãðóïîâàííÿìè, º çëî÷èíè, ïîâ’ÿçàí³ ç ðîçïîâñþäæåííÿì íàðêîòè÷íèõ
çàñîá³â. Çâè÷àéíî, ãîëîâíèìè íàïðÿìàìè ó ö³é ñôåð³ º ïåðåïðàâëÿííÿ íàðêîòè÷íèõ
çàñîá³â, ÿê³ âèðîáëÿþòüñÿ â êðà¿íàõ Ï³âäåííî¿, Öåíòðàëüíî¿ Àç³¿ òà Ëàòèíñüêî¿
Àìåðèêè äî Ñïîëó÷åíèõ Øòàò³â Àìåðèêè ³ ªâðîïè, äå º íàéá³ëüøèé ïîïèò íà òà-
ê³ ðå÷îâèíè.

Ïðîòå çàçíà÷åí³ âèäè çëî÷èí³â ñüîãîäí³ ñòàëè á³ëüø îðãàí³çîâàíèìè, ïðè ¿õ
ó÷èíåíí³ âèêîðèñòîâóþòüñÿ íîâ³òí³ òåõíîëîã³¿.

Íîâèìè âèäàìè çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè çëî÷èííèìè
óãðóïîâàííÿìè, íà ñüîãîäí³ º:

– âèðîáíèöòâî ñèíòåòè÷íèõ íàðêîòèê³â òà ¿õ ðîçïîâñþäæåííÿ, àäæå âîíè
äåøåâø³ â³ä òèõ íàðêîòèê³â, ÿê³ âèðîáëÿëèñÿ ðàí³øå, ¿õ ëåãøå ïåðåïðàâëÿòè ÷å-
ðåç êîðäîíè;

– ðîçïîâñþäæåííÿ íàðêîòè÷íèõ çàñîá³â ³ç âèêîðèñòàííÿì âñåñâ³òíüî¿ ìåðåæ³
²íòåðíåò, äå íå çàâæäè ìîæíà âñòàíîâèòè, çâ³äêè íàïðàâëåí³ çãàäàí³ íàðêîòè÷í³
çàñîáè;

– êóëüòèâóâàííÿ òà âèðîùóâàííÿ íàðêîòèêîâì³ñíèõ ðîñëèí òà ¿õ ðîçïîâñþä-
æåííÿ. Äî ðå÷³, òàêèé âèä çëî÷èí³â âèÿâëåíî ³ â Óêðà¿í³.

Íîâèì âèäîì çëî÷èííîñò³, ÿêà â÷èíÿºòüñÿ îðãàí³çîâàíèìè çëî÷èííèìè óãðó-
ïîâàííÿìè, çà âèñíîâêàìè ôàõ³âö³â, º òàêîæ çëî÷èíè, ïîâ’ÿçàí³ ç çàáðóäíåííÿì
íàâêîëèøíüîãî ñåðåäîâèùà. Òàê³ âèäè çëî÷èí³â ñïðèÿþòü çàáðóäíåííþ çåìåëü,
âîäè òà ïîâ³òðÿ ³ â³äïîâ³äíî âïëèâàþòü íà çäîðîâ’ÿ ëþäèíè.

Äî òàêèõ çëî÷èí³â â³äíîñÿòüñÿ:
– íåïðàâèëüíå çáèðàííÿ, çáåð³ãàííÿ òà óòèë³çàö³ÿ òîêñè÷íèõ îñîáëèâî

íåáåçïå÷íèõ ðå÷îâèí, ÿê³ º â³äõîäàìè âèðîáíèöòâà;
– íåïðàâèëüíå òðàíñïîðòóâàííÿ íåáåçïå÷íèõ ðå÷îâèí, ÿêå ïðèçâîäèòü äî

àâàð³é òà êàòàñòðîô, óíàñë³äîê ÿêèõ âèíèêàº çàáðóäíåííÿ íàâêîëèøíüîãî ñå-
ðåäîâèùà òà â³äïîâ³äíî âïëèâ íà æèòòÿ ³ çäîðîâ’ÿ ëþäåé;

– íåïðàâèëüíà òåõíîëîã³÷íà ïåðåðîáêà òîêñè÷íèõ òà îòðóéíèõ ðå÷îâèí, ÿê³
ìîæóòü âèêëèêàòè õâîðîáè òà íàíîñèòè øêîäó íàâêîëèøíüîìó ñåðåäîâèùó;

– çíèùåííÿ îêðåìèõ âèä³â òâàðèí òà ïòàõ³â, ùî âïëèâàº íà çì³íè â åêîñèñòåì³,
à òâàðèíè òà ¿õí³ ÷àñòèíè âèêîðèñòîâóþòüñÿ äëÿ âèãîòîâëåííÿ ð³çíèõ ðå÷åé òà îäÿãó.

Íåáåçïå÷íèìè çëî÷èíàìè, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè çëî÷èííèìè
óãðóïîâàííÿìè, º òàêîæ ð³çí³ âèäè êîíòðàáàíäè. Íà ñüîãîäí³ âèêîðèñòîâóþòüñÿ
òàê³ âèäè êîíòðàáàíäè, ÿê: êîíòðàáàíäà ïàëèâíî-ìàñòèëüíèõ ìàòåð³àë³â, ìåäè÷íèõ
ïðåïàðàò³â, îêðåìèõ âèä³â ïðîäóêò³â õàð÷óâàííÿ. Êð³ì òîãî, ïîøèðþºòüñÿ
êîíòðàáàíäà âèñîêîòåõíîëîã³÷íèõ âèðîá³â, òðàíñïîðòíèõ çàñîá³â òà ³íøîãî ìàéíà.
Ïðè öüîìó çàçíà÷åí³ çëî÷èíè çàâæäè âêëþ÷àþòü é ³íø³ âèäè çëî÷èí³â, çîêðåìà
âèêðàäåííÿ, ãðàá³æ, ðîçá³é òà øàõðàéñòâî.

© Zarosylo Volodymyr, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.13

136

Ö³ çëî÷èíè çäåá³ëüøîãî â÷èíÿþòüñÿ îêðåìèìè çëî÷èííèìè óãðóïîâàííÿìè,
ùî ñïåö³àë³çóþòüñÿ íà âèêðàäåíí³ òðàíñïîðòíèõ çàñîá³â, òâîð³â ìèñòåöòâà, þâåë³ð-
íèõ âèðîá³â, åëåêòðîííèõ ïðèëàä³â òà ³íøîãî ìàéíà. Ï³ñëÿ âèêðàäåííÿ çàçíà÷åí³
âèðîáè ç ïîðóøåííÿì ìèòíîãî çàêîíîäàâñòâà ïåðåïðàâëÿþòüñÿ äî ³íøèõ
êðà¿í.

Îðãàí³çîâàíèìè çëî÷èííèìè óãðóïîâàííÿìè íà ñó÷àñíîìó åòàï³ ðîçâèòêó
îðãàí³çîâàíî¿ çëî÷èííîñò³ àêòèâíî âèêîðèñòîâóþòüñÿ òàêîæ ëþäñüê³ ðåñóðñè.

Äî çëî÷èí³â, ïîâ’ÿçàíèõ ³ç ëþäñüêèìè ðåñóðñàìè, â³äíîñÿòüñÿ òàê³:
– ñïðèÿííÿ íåëåãàëüí³é ì³ãðàö³¿, ÿêà çä³éñíþºòüñÿ ç ìåòîþ ïðîæèâàííÿ íà

òåðèòîð³¿ ³íøèõ êðà¿í ÷è îòðèìàííÿ ðîáîòè;
– íåëåãàëüíå ïåðåì³ùåííÿ îñ³á ç ìåòîþ ñåêñóàëüíî¿ åêñïëóàòàö³¿;
– íåëåãàëüíå ïåðåì³ùåííÿ îñ³á ç ìåòîþ îòðèìàííÿ îðãàí³â ëþäåé äëÿ ïîäàëü-

øîãî ïðîäàæó ³ ïðîâåäåííÿ îïåðàö³é ïî çàì³í³ îðãàí³â;
– ñïðèÿííÿ íåëåãàëüíîìó ïåðåì³ùåííþ ä³òåé ç ìåòîþ âñèíîâëåííÿ àáî

ð³çíèõ âèä³â åêñïëóàòàö³¿, ðàáñòâà, ñåêñóàëüíî¿ åêñïëóàòàö³¿ òîùî.
Ñë³ä çàçíà÷èòè, ùî ïîð³âíÿíî íîâèì âèäîì çëî÷èí³â, ùî â÷èíÿþòüñÿ îð-

ãàí³çîâàíèìè çëî÷èííèìè óãðóïîâàííÿìè, º çëî÷èíè ó ñïîðòèâí³é ñôåð³. Òàê³
çëî÷èíè ñòîñóþòüñÿ ïðîâåäåííÿ äîãîâ³ðíèõ ìàò÷³â òà îòðèìàííÿ ïðèáóòêó â³ä
â³äïîâ³äíèõ ñòàâîê íà âèãðàø³. Çàñòîñóâàííÿ ð³çíèõ ñïåö³àëüíèõ çàñîá³â äëÿ
îòðèìàííÿ òèõ ÷è ³íøèõ ðåçóëüòàò³â ñïîðòèâíèõ çìàãàíü, ùî òàêîæ º íîâèì â
îðãàí³çîâàí³é çëî÷èííîñò³. Öå ñòîñóºòüñÿ âèêîðèñòàííÿ ìåäè÷íèõ ïðåïàðàò³â òà
³íøèõ ðå÷îâèí. Â îñíîâíîìó á³ëüø³ñòü òàêèõ çëî÷èí³â â÷èíÿºòüñÿ ï³ä ÷àñ ïðî-
âåäåííÿ ôóòáîëüíèõ ìàò÷³â, àëå âîíè ìîæóòü â÷èíÿòèñÿ é â ³íøèõ âèäàõ ñïîðòó.

Òðàäèö³éíîþ ñôåðîþ ä³ÿëüíîñò³ îðãàí³çîâàíèõ çëî÷èííèõ óãðóïîâàíü º òàêîæ
òîðã³âëÿ çáðîºþ. Âîíà çä³éñíþºòüñÿ ÿê øëÿõîì êîíòðàáàíäè çáðî¿, òàê ³ ç âèêîðè-
ñòàííÿì âñåñâ³òíüî¿ ìåðåæ³ ²íòåðíåò. Ïðè öüîìó îñòàíí³é âèä çëî÷èí³â º íàéá³ëüø
ëàòåíòíèì.

Òîðã³âëÿ çáðîºþ º îñîáëèâî íåáåçïå÷íèì çëî÷èíîì íà òåðèòîð³¿ Óêðà¿íè
íèí³, êîëè êðà¿íà çíàõîäèòüñÿ ó ñòàí³ çáðîéíîãî êîíôë³êòó.

Íîâèì âèäîì çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè çëî÷èííèìè óãðóïî-
âàííÿìè, º òàêèé, ÿê ñòâîðåííÿ ñïåö³àëüíèõ îçáðîºíèõ ôîðìóâàíü òà òåðîðèñòè÷íèõ
îðãàí³çàö³é, ÿê³ âèêîðèñòîâóþòüñÿ ç ìåòîþ äåñòàá³ë³çàö³¿ ñèòóàö³¿ â òèõ ÷è ³íøèõ
ðåã³îíàõ, òà ñïðèÿííÿ â÷èíåííþ ³íøèõ çëî÷èí³â, òàêèõ ÿê çàõîïëåííÿ òåðèòîð³¿,
êîðèñíèõ êîïàëèí òîùî.

Ïîð³âíÿíî íîâèìè âèäàìè çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ îðãàí³çîâàíèìè çëî-
÷èííèìè óãðóïîâàííÿìè, º çëî÷èíè ó ñôåð³ ³íòåëåêòóàëüíî¿ âëàñíîñò³, ùî âêëþ-
÷àþòü ó ñåáå íåçàêîííèé ïðîäàæ ï³äðîáëåíèõ òîâàð³â, îñîáëèâî âèñîêîòåõíî-
ëîã³÷íèõ, âèðîáíèöòâî ïåâíèõ âèä³â òîâàð³â ³ íåëåãàëüíå ïåðåïðàâëåííÿ ¿õ äî
³íøèõ êðà¿í, à òàêîæ âèêîðèñòàííÿ òîðã³âåëüíèõ ìàðîê òà áðåíä³â â³äîìèõ ô³ðì.

Ï³äñóìîâóþ÷è, íåîáõ³äíî çàçíà÷èòè, ùî îðãàí³çîâàíà çëî÷èíí³ñòü ïðàêòè÷íî
â³äòâîðþº âñ³ øëÿõè ðîçâèòêó ñóñï³ëüñòâà. ¯¿ êåð³âíèêè óñâ³äîìëþþòü, ùî çâè-
÷àéíèì ëåãàëüíèì øëÿõîì ìîæíà îòðèìóâàòè ïåâí³ ïðèáóòêè, àëå íåëåãàëüí³ òà
íåçàêîíí³ øëÿõè äàþòü ïðèáóòîê ó ê³ëüêà ðàç³â á³ëüøèé.

Êð³ì òîãî, ó ñâ³ò³ ñïîñòåð³ãàºòüñÿ ðîçïîä³ë äåðæàâ íà óñï³øí³ é ò³, ùî çíàõî-
äÿòüñÿ íà ìåæ³ á³äíîñò³. Öèì êîðèñòóþòüñÿ êåð³âíèêè îðãàí³çîâàíî¿ çëî÷èííîñò³.
Âèêîðèñòàííÿ ëþäñüêèõ ðåñóðñ³â íà ñüîãîäí³ º òàêîæ äîñèòü âàæëèâèì äæåðåëîì
ïðèáóòêó äëÿ  çëî÷èííèõ óãðóïîâàíü.
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Ì³æíàðîäí³ îðãàí³çàö³¿ òà ïðàâîîõîðîíí³ îðãàíè âñ³õ äåðæàâ ñòâîðþþòü
â³äïîâ³äí³ ñòðóêòóðè, ÿê³ ìàþòü çä³éñíþâàòè ïðîòèä³þ îðãàí³çîâàíèì çëî÷èííèì
óãðóïîâàííÿì. Â Óêðà¿í³, íà æàëü, ï³ñëÿ ë³êâ³äàö³¿ ÓÁÎÇó äî ñüîãîäí³ íå ñòâîðåíî
â³äïîâ³äíî¿ ñòðóêòóðè, ÿêà á çàéìàëàñÿ ïèòàííÿìè îðãàí³çàö³¿ çëî÷èííîñò³ ó ñè-
ñòåì³ Íàö³îíàëüíî¿ ïîë³ö³¿. ª â³äïîâ³äí³ ñòðóêòóðè â ñèñòåì³ Ñëóæáè áåçïåêè
Óêðà¿íè, àëå âîíè ìàþòü ñïåöèô³÷í³ çàâäàííÿ ³ òÿæ³þòü äî ïðîòèä³¿ îðãàí³çîâàíèì
çëî÷èííèì óãðóïîâàííÿì, ÿê³ ñòâîðþþòü çàãðîçè äëÿ äåðæàâíî¿ áåçïåêè.

Íå çä³éñíþºòüñÿ â Óêðà¿í³ ³ ñèñòåìàòè÷íèé àíàë³ç âèíèêíåííÿ òà ðîçâèòêó
îðãàí³çîâàíèõ çëî÷èííèõ óãðóïîâàíü, ùî â ö³ëîìó íåãàòèâíî âïëèâàº íà ñòàí
ïðîòèä³¿ çëî÷èííîñò³.
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ORGANIZED CRIME IN THE MODERN WORLD AND UKRAINE:
FORMS, TYPES AND CHANGES

The current state of organized crime is of concern not only to ordinary citizens,
but also to the leadership of States. Transnational criminal corporations are harming
not only individual states, but society as a whole. Unfortunately, as of today, there are
no relevant police forces in Ukraine that would be aimed at organizing the counteraction
against an organized criminal group.In addition, the analysis of the system of organized
crime of its types and types is not always carried out.

The article attempts to generalize the types of organized crime in the world and
in Ukraine in order to make certain measures of counteraction. It should be noted
that organized crime groups commit many types of crimes, but they are not structured.
In order to better understand the types of crimes committed by organized criminal
groups, a certain list of such crimes is proposed.

They are divided into several areas: economic, cybercrime, human rights crimes,
intellectual property and high-tech crime, sports crime, environmental crime, and
crime in the political sphere.

Of course, the methodology for the division of crimes can be changed, but all
types of crimes committed by organized criminal groups are highlighted in the article.

Particular attention is paid to new types of crimes such as crimes in the sports
sector, in the field of ecology and environmental protection and in the political
sphere. It is determined that such crimes are new to organized criminal groups, but
they are systematically committed.

Some ways of organizing counteraction to organized crime are offered, among
which the main issue is the creation of special units for counteraction to organized
criminal groups.

Keywords: organized crime, transnational criminal corporations, cybercrime,
criminal groups, countering organized crime.
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ÌÅÒÎÄÎËÎÃ²×Í² ÇÀÑÀÄÈ ÎÑÌÈÑËÅÍÍß ÔÅÍÎÌÅÍÓ
“ÍÀÑÈËÜÑÒÂÎ” Ó ÊÐÈÌ²ÍÀËÜÍÎÌÓ ÏÐÀÂ²

Ó ñòàòò³ äîñë³äæóþòüñÿ ïîãëÿäè ïðåäñòàâíèê³â ð³çíèõ íàóêîâèõ øê³ë ùîäî
âèçíà÷åííÿ ôåíîìåíó “íàñèëüñòâî”, çîêðåìà, ç àêöåíòîì íà îñîáëèâîñòÿõ éîãî
ñï³ââ³äíîøåííÿ ç ïîíÿòòÿì “ïðèìóñ”. Çàçíà÷åíî, ùî ÿê ïðèìóñ, òàê ³ íàñèëüñòâî
áóâàº áåçïîñåðåäí³ì, ³íäèâ³äóàë³çîâàíèì ³ îïîñåðåäêîâàíèì, çàêîäîâàíèì â ³íñòèòó-
òàõ ³ ìåõàí³çìàõ ñóñï³ëüñòâà, ïðèõîâàíèì ³ â³äêðèòèì, ô³çè÷íèì ³ ïñèõîëîã³÷íèì.

Îêðåñëåíî òà âèä³ëåíî çàãàëüí³ òðàêòóâàííÿ ñóòíîñò³ ôåíîìåíó íàñèëüñòâà
òà àêöåíòîâàíî óâàãó íà ïðèòàìàííèõ íàñèëüñòâó îçíàêàõ. Êð³ì òîãî, çàçíà÷åíî,
ùî îòðèìàí³ â ö³é ñòàòò³ ðåçóëüòàòè ñòâîðþþòü ìåòîäîëîã³÷íå ï³ä´ðóíòÿ äëÿ
ïîäàëüøîãî óäîñêîíàëåííÿ ñèñòåìè çíàíü ùîäî ïîíÿòòÿ íàñèëüñòâà ó êðèì³íàëü-
íîìó ïðàâ³.

Êëþ÷îâ³ ñëîâà: íàñèëüñòâî, ïðèìóñ, êàòåãîð³ÿ, ïîíÿòòÿ, ôåíîìåí íàñèëüñò-
âà, ô³ëîñîôñüêî-ïðàâîâ³ êîíöåïö³¿, ìåòîäîëîã³÷í³ àñïåêòè.

Ñüîãîäí³ â³äáóâàþòüñÿ ñîö³àëüí³ çì³íè, ÿê³ ñòàëè íå ïðîñòî íîðìîþ, à óìîâîþ
³ñíóâàííÿ ñóñï³ëüñòâà. Ó öüîìó àñïåêò³ íàñèëüñòâî º ðåçóëüòàòîì áîðîòüáè íîâîãî
ç³ ñòàðèì, âîíî ñòàº íå ïðîñòî íåìèíó÷èì, à é ïåâíèì ³íñòðóìåíòîì äëÿ äîñÿãíåííÿ
ìåòè òà óñï³õó. Âîäíî÷àñ íàñèëüñòâî ÷àñòî çì³øóþòü ç ïîíÿòòÿì ïðèìóñó, çîêðåìà,
çíàõîäèòüñÿ âèïðàâäàííÿ íàñèëüñòâó, ³ âîíî âæå ïåðåòâîðþºòüñÿ íà ïðèìóñ,
îñîáëèâî íà ëåã³òèìíèé ïðèìóñ. Òàêèì ÷èíîì, íàâ³òü ó äåìîêðàòè÷íèõ äåðæàâàõ
ìîæíà âèïðàâäàòè ³ â³éíè, ³ íàâ³òü ïîâñÿêäåííå íàñèëüñòâî ó ñ³ì’¿, íàñèëüñòâî
â³äíîñíî ñëàáêèõ òîùî.

Ìåòîþ ö³º¿ ñòàòò³ º äîñë³äæåííÿ ìåòîäîëîã³÷íèõ çàñàä ùîäî îñìèñëåííÿ ôå-
íîìåíó “íàñèëüñòâî”, çîêðåìà, ç àêöåíòîì íà îñîáëèâîñòÿõ éîãî ñï³ââ³äíîøåííÿ
ç ïîíÿòòÿì “ïðèìóñ”.

ßê ïðàâèëî, íàñèëüñòâî îçíà÷àº ñâ³äîìå, íàâìèñíå çàñòîñóâàííÿ ð³çíèõ ôîðì
ïðèìóñó â³äíîñíî îñîáèñòîñòåé, ãðóï ëþäåé, íàö³é, êëàñ³â òà ³íøèõ ñîö³àëüíèõ
ãðóï, òîáòî ñêîâóâàííÿ ñâîáîäè. ßê ïðèìóñ, òàê ³ íàñèëüñòâî áóâàº áåçïîñåðåäí³ì,
³íäèâ³äóàë³çîâàíèì ³ îïîñåðåäêîâàíèì, çàêîäîâàíèì â ³íñòèòóòàõ ³ ìåõàí³çìàõ
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ñóñï³ëüñòâà, ïðèõîâàíèì ³ â³äêðèòèì, ô³çè÷íèì ³ ïñèõîëîã³÷íèì. Áóäü-ÿêå
íàñèëüñòâî º ïðèìóñîì, àëå íå áóäü-ÿêèé ïðèìóñ º íàñèëüñòâîì.

Ïðèìóñ ìîæå áóòè íåîáõ³äíèì. Òàêèé ïðèìóñ ñïðÿìîâàíî íà çáåðåæåííÿ
ïîðÿäêó, çàáåçïå÷åííÿ áåçïåêè ãðîìàäÿí (ïðèêëàäîì ìîæå áóòè ïåðåøêîäà
ñàìîãóáöþ ïîê³í÷èòè ç æèòòÿì, âæèâàòè àëêîãîëü, íàðêîòèêè, ́ âàëòóâàòè, êðàñòè
òîùî). Çàâäÿêè ïðèìóñó ìàþòü äîòðèìóâàòèñÿ çàãàëüíîëþäñüê³ íîðìè ³ ïðàâèëà.
Ïðèìóñ òàêîæ ìîæå çàñòîñîâóâàòèñÿ ç ìåòîþ çðîáèòè äîáðî. Àëå íåð³äêî äîáð³
íàì³ðè äëÿ ³íøèõ ³ äëÿ á³ëüøîñò³ ïîâåðòàþòüñÿ çëîì. Ïðèìóñ ï³ä âèãëÿäîì áëà-
ãîä³ÿííÿ ìîæå ðîáèòè ÿâíå çëî. Â³í ìîæå áóòè âëàñíå íàñèëüñòâîì – ðåçóëüòàòîì
ñâ³äîìîãî, íàâìèñíîãî äîâ³ëüíîãî çàñòîñóâàííÿ ñèëè, ùî ïåðåøêîäæàº îñîáèñòîñò³,
âåðñòâàì, ãðóïàì ðîçâèâàòè ñâî¿ òâîð÷³ çä³áíîñò³, ñâîþ ³íäèâ³äóàëüí³ñòü, íåçàëåæíî
â³ä òîãî, ÿê³ ðåçóëüòàòè, ÿêå çíà÷åííÿ ìàòèìå äëÿ òèõ, íà êîãî âïëèâàþòü.

Ïðèìóñ çàâæäè ñóïðîâîäæóºòüñÿ îáìåæåííÿì âîë³, àëå ñâîáîäà í³êîëè íå
ìîæå áóòè áåçìåæíîþ, âîíà ñêîâóºòüñÿ íîðìàìè ìîðàë³, íîðìàìè ïðàâà, âè-
ðîáíè÷îþ, ñ³ìåéíîþ íåîáõ³äí³ñòþ. Óñâ³äîìèâøè ò³ ÷è ³íø³ ôîðìè àáî ïðàâèëà,
çàêîíè, ëþäèíà ìîæå â ìåæàõ öèõ ïðàâèë çä³éñíþâàòè ñâîþ ä³ÿëüí³ñòü, òîìó
ïðèìóñ ó ð³çíèõ ôîðìàõ íåîáõ³äíèé. Àëå íàñê³ëüêè â³í íåîáõ³äíèé, ÷è ìîæëèâî
óíèêíóòè íàñèëüñòâà?

Öèâ³ë³çîâàíèé ñâ³ò ìàº ïðîòèñòîÿòè òà ïðîòèä³ÿòè íàñèëüñòâó, à íå çìàãàòèñÿ
ó íàñèëüñòâ³. Ç ìåòîþ óñï³øíîãî ïðîòèñòîÿííÿ íàñèëüñòâó âèíèêàº ïîòðåáà ó
äîêëàäíîìó àíàë³ç³, ó áåçïîñåðåäíüîìó âèâ÷åíí³ öüîãî ôåíîìåíó òà óñâ³äîìëåíí³
éîãî çì³ñòó äëÿ ïîäàëüøîãî âèðîáëåííÿ òà óäîñêîíàëåííÿ ïðàâîâèõ çàõîä³â
ïðîòèä³¿.

Çàçíà÷åíà ïðîáëåìàòèêà ïðåäñòàâëåíà øèðîêîþ ïàë³òðîþ ð³çíîìàí³òíèõ
äîñë³äæåíü. Öå ïèòàííÿ â òîìó ÷è ³íøîìó àñïåêò³ äîñë³äæóâàëîñÿ íèçêîþ â÷åíèõ,
àëå îçíà÷åíà ïðîáëåìà çóìîâëþº ïîòðåáó ó ç’ÿñóâàíí³ çì³ñòó ö³º¿ êàòåãîð³¿, ÿêà
ðîçãëÿäàºòüñÿ â ð³çíèõ àñïåêòàõ: ³ñòîðè÷íîìó, ñîö³îëîã³÷íîìó, ïñèõîëîã³÷íîìó,
þðèäè÷íîìó, àíòðîïîëîã³÷íîìó, á³îëîã³÷íîìó, ïîë³òè÷íîìó òà â³äíîñèòüñÿ äî,
òàê çâàíèõ, çàãàëüíîíàóêîâèõ ïîíÿòü, ÿê³ â³ä³ãðàþòü ³íòåãðàòèâíó ðîëü, ïîºäíóþ÷è
íàâêîëî ñåáå ðåçóëüòàòè äîñë³äæåíü ð³çíîìàí³òíèõ íàóê.

Ðîçâ’ÿçàííÿ çàçíà÷åíîãî ìàº âàæëèâå çíà÷åííÿ äëÿ íàóêîâîãî äîñë³äæåííÿ
ó áóäü-ÿê³é ãàëóç³ ïðàâîâèõ çíàíü, îñê³ëüêè âèçíà÷àº âèõ³äí³ çàñàäè òàêîãî
íåáåçïå÷íîãî ñîö³àëüíîãî ÿâèùà. Íåçâàæàþ÷è íà ÷èñëåíí³ñòü íàóêîâèõ ðîá³ò ó
íàïðÿì³ îñìèñëåííÿ öüîãî ïîíÿòòÿ, ìè àêöåíòóºìî óâàãó íà äåÿêèõ ïèòàííÿõ îñ-
ìèñëåííÿ ïîíÿòòÿ íàñèëüñòâà, çîêðåìà ç ïîãëÿäó ô³ëîñîô³¿. Àäæå ô³ëîñîô³ÿ âè-
ðîáëÿº òàê³ çàãàëüíîòåîðåòè÷í³ ïðèíöèïè ï³çíàííÿ, ÿê îá’ºêòèâí³ñòü, âñåá³÷í³ñòü,
äîïîâíåííÿ, ïðèíöèï àêòèâíîñò³ ñóá’ºêòà ³ äåÿê³ ³íø³, ÿê³ ìîæå ³ ïîâèííà âèêîðè-
ñòîâóâàòè òåîð³ÿ ïðàâà. Ô³ëîñîô³ÿ íå çàéìàºòüñÿ ñòâîðåííÿì ñïåö³àëüíèõ ïðàâîâèõ
êàòåãîð³é. Öå ñïðàâà òåîð³¿ ïðàâà. Àëå îñê³ëüêè ïðàâî âõîäèòü ó ñèñòåìó ñîö³àëüíèõ
â³äíîñèí òà ³íñòèòóò³â, áåçïîñåðåäíüî ïîâ’ÿçàíå ç áóòòÿì ëþäèíè, òî òåîð³ÿ ïðàâà
êîðèñòóºòüñÿ ïîíÿò³éíèì àïàðàòîì, ùî ðîçðîáëÿºòüñÿ ô³ëîñîô³ºþ ³ ìàº óí³âåð-
ñàëüíå çíà÷åííÿ. Çîêðåìà, îäíèì ³ç òàêèõ ïîíÿòü, ÿêèì êîðèñòóºòüñÿ þðèäè÷íà
íàóêà, º ïîíÿòòÿ “íàñèëüñòâî”.

Ó öüîìó êîíòåêñò³ ñïðàâåäëèâî íàãîëîøóº À.Î. Éîñèï³â, ùî “íàñèëüñòâî”
ñë³ä â³äíîñèòè äî, òàê çâàíèõ, çàãàëüíîíàóêîâèõ ïîíÿòü, ÿê³ â³ä³ãðàþòü ³íòåãðàòèâíó
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ðîëü, ïîºäíóþ÷è íàâêîëî ñåáå (ñèíòåçóþ÷è, àêóìóëþþ÷è â ñîá³) ðåçóëüòàòè
äîñë³äæåíü ð³çíîìàí³òíèìè íàóêàìè ð³çíèõ âèä³â àãðåñ³¿ àáî íàñèëüñòâà [1, ñ. 62].

Ïåðøà òåìàòèçàö³ÿ íàñèëüñòâà ó ô³ëîñîôñüêîìó äèñêóðñ³ íàëåæèòü Ãåðàê-
ë³òîâ³, ó éîãî çíàìåíèòîìó 29-ìó ôðàãìåíò³, â ÿêîìó â³éíó â³í íàçèâàâ áàòüêîì
óñ³õ, öàðåì óñ³õ: îäíèõ âîíà ïîâ³äîìëÿº áîãàìè, ³íøèõ – ëþäüìè, îäíèõ òâîðèòü
ðàáàìè, ³íøèõ – â³ëüíèìè [2, ñ. 202].

Àðèñòîòåëü ðîçãëÿäàâ ñèëó ÿê ñâîãî ðîäó êàòåãîð³þ êàòåãîð³é, ôóíäàìåíòàëüíó
êàòåãîð³þ âñüîãî ñóùîãî. Çðîçóì³ëî, ñèëà íå òîòîæíà íàñèëüñòâó; ïðî îñòàííº
ìîâà éäå ò³ëüêè òîä³, êîëè ïðè ç³òêíåíí³ ñóâåðåííèõ ñèë ìàº ì³ñöå ïîäîëàííÿ
îäí³º¿ ñèëè ³íøîþ. Íàñèëüñòâî ðîçóì³ºòüñÿ Àð³ñòîòåëåì ÿê ïðèðîäíà íåîáõ³äí³ñòü
³ ô³çè÷íà çàêîíîì³ðí³ñòü: “Íàñèëüñòâî òà ïðèìóñ, à òàêèì º òå, ùî çàâàæàº é
ïåðåøêîäæàº â ÷îìó-íåáóäü, âñóïåðå÷ áàæàííþ é âëàñíîìó ð³øåííþ. Ñïðàâä³,
íàñèëüñòâî íàçèâàºòüñÿ íåîáõ³äí³ñòþ; òîìó âîíî é òÿæêå” [3, ñ. 151].

ßêùî â³ëüí³ àíòè÷í³ ô³ëîñîôè åêñïë³êóâàëè ïåðåâàæíî “ñèëîâèé” á³ê íà-
ñèëüñòâà, òî ïðåäñòàâíèêè ñåðåäíüîâ³÷íî¿ ô³ëîñîô³¿ âèÿâèëè ³íøèé, “àâòîðèòåòíèé”
àñïåêò íàñèëüñòâà, ïîâ’ÿçàíèé ç êîìïåòåíòí³ñòþ, çäàòí³ñòþ ðîçïîðÿäæàòèñÿ, óì³í-
íÿì íàïîëÿãòè íà ñâîºìó. Ó ñèëó òîãî, ùî ñõîëàñòè÷íà ô³ëîñîô³ÿ áóëà ìîæëèâà
ò³ëüêè íà ïðàâàõ ñëóæíèö³ òåîëîã³¿ é ñâ³òîãëÿäíà ïîçèö³ÿ ô³ëîñîôà íåìèíó÷å âè-
ÿâëÿëàñÿ âèçíà÷åíà õðèñòèÿíñüêèìè äîãìàòàìè, ñõîëàñòàì ä³ñòàëîñÿ çàâäàííÿ
òåîäèöå¿, ó ìåæàõ ÿêî¿ é ïðîõîäèëà ó ÷àñè Ñåðåäíüîâ³÷÷ÿ ðîçðîáêà ïðîáëåìàòèêè
íàñèëüñòâà. Àâãóñòèí ³ Ôîìà Àêâ³íñüêèé ñòàëè òèìè, õòî äàâ ïðîáëåì³ çëà â
ñòâîðåíîìó Áîãîì ñâ³ò³ çàäîâ³ëüíå ð³øåííÿ; ïåðøèé – íà áàç³ íåîïëàòîí³÷íî¿ ô³-
ëîñîôñüêî¿ òðàäèö³¿, äðóãèé – íà áàç³ àð³ñòîòåëüñüêî¿ [4, ñ. 107–120; 5, ñ. 66–73].

Ïîä³áíî äî òîãî, ÿê ó ïîë³òè÷í³é òðàäèö³¿, ìàºòüñÿ íà óâàç³, ùî â äåðæàâ³
çä³éñíþºòüñÿ ïåðåõ³ä â³ä íàñèëüñòâà äî âëàäè é ïðàâà ÷åðåç ìîíîïîë³çàö³þ íà-
ñèëüñòâà, ó òðàäèö³¿ ðåë³ã³éíî-õðèñòèÿíñüê³é áóäü-ÿêå âèõ³äíå â³ä Áîãà íàñèëüñòâî
ðîçãëÿäàºòüñÿ ÿê êîíñòðóêòèâíå é ëåã³òèìíå. Ìåòàô³çè÷íà ïð³ðâà ì³æ “ãðàäîì
çåìíèì” ³ “ãðàäîì Áîæèì” íå ïîðóøóº ñòðóêòóðíî-ôóíêö³îíàëüíî¿ ºäíîñò³ íàñèëü-
ñòâà. Íîâîºâðîïåéñüêà çì³íà ô³ëîñîôñüêî¿ ïàðàäèãìè â³äáèëàñÿ é íà ïðîáëåìàòèö³
íàñèëüñòâà, ðîçãëÿä ÿêî¿ áóëî ïåðåíåñåíî ç îáëàñò³ îíòîëîã³¿ é ìåòàô³çèêè â
ñôåðó ïîë³òè÷íî¿ ô³ëîñîô³¿ ó ïðàöÿõ Ò. Ãîááñà, Ä. Ëîêêà, Æ.-Æ. Ðóññî.

Ò. Ãîááñ ó òðàêòàò³ “Ëåâ³àôàí” ðîçðîáèâ òåîð³þ ñóñï³ëüíîãî äîãîâîðó. Íà
äóìêó ô³ëîñîôà, áåç ñóñï³ëüíîãî äîãîâîðó ëþäè íå çäàòí³ äî ìèðíîãî ñï³â³ñíóâàííÿ
ó ñèëó ïðèðîäíî¿ âîðîæíå÷³ îäèí äî îäíîãî, “áîðîòüáè âñ³õ ïðîòè âñ³õ” [6]. Ìî-
íîïîë³çóþ÷è íàñèëüñòâî, äåðæàâíà âëàäà ðîáèòü âñ³ ³íø³ ôîðìè íàñèëüñòâà íåçà-
êîííèìè é òèì ñàìèì ðÿòóº ñóñï³ëüñòâî â³ä íåáåçïåêè çíèêíåííÿ â õàîñ³ íåêîí-
òðîëüîâàíîãî òîòàëüíîãî íàñèëüñòâà.

Ä. Ëîêê ó “Äâîõ òðàêòàòàõ ïðî ïðàâë³ííÿ” äîïîâíèâ öþ òåîð³þ ³äåºþ ³ñíóâàííÿ
ïðèðîäíèõ ïðàâ ëþäèíè, äî ÿêèõ â³í â³äíîñèâ ïðàâî íà æèòòÿ, âîëþ, âëàñí³ñòü.
Çàìàõ íà ïðèðîäí³ ïðàâà ëþäèíè º íàñèëüñòâîì, íåéòðàë³çàö³ÿ ÿêîãî º íåîáõ³äíîþ
ôóíêö³ºþ äåðæàâíî¿ âëàäè, ïåðåäóñ³ì – ¿¿ âèêîíàâ÷î¿ ãàëóç³ [7]. Æ.-Æ. Ðóññî
ââ³éøîâ â ³ñòîð³þ ïîë³òè÷íî¿ äóìêè ÿê àâòîð çíàìåíèòîãî “Ñóñï³ëüíîãî äîãîâîðó”,
ó ÿêîìó ïîäàâàëîñÿ òåîðåòè÷íå îá´ðóíòóâàííÿ öèâ³ëüíîãî ñóñï³ëüñòâà, çàñíîâàíîãî
íà âîë³ é áåçóìîâí³é ð³âíîñò³ þðèäè÷íèõ ïðàâ ãðîìàäÿí [8]. Íîâèé ñòèëü ô³ëî-
ñîôñüêîãî ìèñëåííÿ ïðèâ³â äî âèðîáëåííÿ ðîçâèíåíîãî þðèäè÷íîãî ìèñëåííÿ
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ùîäî íàñèëüñòâà, îñíîâí³ ïîñòóëàòè ÿêîãî é ïîíèí³ çàëèøàþòüñÿ íåïîðóøíèìè
ï³äñòàâàìè êîíñòèòóö³éíîãî ïðàâà áóäü-ÿêîãî öèâ³ë³çîâàíîãî ñóñï³ëüñòâà. Íîâî-
ºâðîïåéñüê³ ïîë³òèêî-ô³ëîñîôñüê³ ðîçðîáêè ïðîáëåìàòèêè íàñèëüñòâà îäåðæàëè
ñâ³é ðîçâèòîê ó ïðàöÿõ ïðåäñòàâíèê³â í³ìåöüêî¿ êëàñè÷íî¿ ô³ëîñîô³¿.

Ó òðàêòàò³ “Äî â³÷íîãî ìèðó” ². Êàíòîì óïåðøå âèñëîâëåíî çäîãàä ïðî
îá’ºêòèâíó çàêîíîì³ðí³ñòü, ùî âåäå äî âñòàíîâëåííÿ â³÷íîãî ìèðó, ïðî íåìèíó÷³ñòü
ñòâîðåííÿ íà ìèðíèõ çàñàäàõ ñîþçó íàðîä³â. Òóò â³äáóâàºòüñÿ òå æ, ùî é ç
îêðåìèìè ëþäüìè, ùî ïîºäíóþòüñÿ â äåðæàâó, ùîá ïåðåøêîäèòè âçàºìíîìó âè-
íèùóâàííþ. Äåðæàâè çìóøåí³ áóäóòü “âñòóïèòè â ñîþç íàðîä³â, äå êîæíà, íàâ³òü
íàéìåíøà äåðæàâà ìîãëà á î÷³êóâàòè ñâîº¿ áåçïåêè é ïðàâ íå â³ä ñâî¿õ âëàñíèõ
ñèë, à âèíÿòêîâî â³ä òàêîãî âåëèêîãî ñîþçó íàðîä³â” [9, ñ. 285].

²íøèé ïðåäñòàâíèê í³ìåöüêî¿ êëàñè÷íî¿ ô³ëîñîô³¿ ². Ãåðäåð ââàæàº, ùî
óãîäà, óêëàäåíà â óìîâàõ âîðîæèõ â³äíîñèí ì³æ äåðæàâàìè, íå ìîæå áóòè íàä³éíîþ
ãàðàíò³ºþ ìèðó. Äëÿ äîñÿãíåííÿ â³÷íîãî ìèðó íåîáõ³äíî ìîðàëüíå ïåðåâèõîâàííÿ
ëþäåé. Ãåðäåð âèñóâàº íèçêó ïðèíöèï³â, çà äîïîìîãîþ ÿêèõ ìîæíà âèõîâàòè
ëþäåé ó äóñ³ ñïðàâåäëèâîñò³ é ëþäÿíîñò³; çîêðåìà â³äðàçà äî â³éíè, ìåíøå øàíó-
âàííÿ â³éñüêîâî¿ ñëàâè [10, ñ. 360].

Äèñãàðìîí³ºþ º äóìêà Ãåãåëÿ, ùî â³éíà çä³éñíþº ³ñòîðè÷íèé âèðîê ö³ëèì
íàðîäàì, ÿê³ íå ïîâ’ÿçàí³ ç àáñîëþòíèì äóõîì. Çà Ãåãåëåì, â³éíà – äâèãóí ³ñòîðè÷-
íîãî ïðîãðåñó, “â³éíà çáåð³ãàº çäîðîâó ìîðàëüí³ñòü íàðîä³â ó ¿õ ³íäèôåðåíö³¿ ñòî-
ñîâíî âèçíà÷åíîñòåé, äî ¿õíüî¿ çâè÷íîñò³ é óêîð³íåííÿ…” [11, ñ. 289].

Ïîñë³äîâíèêè Ãåãåëÿ íåîäíîçíà÷íî îö³íþâàëè ðîëü íàñèëüñòâà ó ñâ³òîâ³é
³ñòîð³¿. ª. Äþð³íã íàìàãàâñÿ îá´ðóíòóâàòè ïîëîæåííÿ, ùî “ïåðâèííå âñå-òàêè
âàðòî øóêàòè â áåçïîñåðåäíüîìó ïîë³òè÷íîìó íàñèëüñòâ³, à íå â íåïðÿì³é åêî-
íîì³÷í³é ñèë³”. Ó ðîáîò³ “Àíòè-Äþð³íã” Ô. Åíãåëüñ ð³øó÷å â³äêèäàº öþ àáñîëþòèçà-
ö³þ íàñèëüñòâà, íàãîëîøóþ÷è, ùî ïðèâàòíà âëàñí³ñòü íà çàñîáè âèðîáíèöòâà âè-
íèêëè “â ³íòåðåñàõ ï³äâèùåííÿ âèðîáíèöòâà é ðîçâèòêó îáì³íó, – îòæå, çã³äíî ç
åêîíîì³÷íèìè ïðè÷èíàìè. Íàñèëüñòâî íå â³ä³ãðàº ïðè öüîìó í³ÿêî¿ ðîë³” [12,
ñ. 166].

Íà íàøå ïåðåêîíàííÿ, ó ê³íö³ XIX ñòîë³òòÿ çàñëóãîâóþòü íà óâàãó ïîãëÿäè
í³ìåöüêîãî ñîö³îëîãà Ì. Âåáåðà, ÿêèé ïî÷èíàº ðîçãëÿäàòè íàñèëüñòâî ÷åðåç ïðèçìó
ëåã³òèìíîñò³ ³ â éîãî çâ’ÿçêó ç äåðæàâîþ: “Äåðæàâà, òàê ñàìî ÿê ³ ïîë³òè÷í³ ñîþ-
çè, ³ñòîðè÷íî ¿é ïîïåðåäí³, º â³äíîøåííÿì ïàíóâàííÿ ëþäåé íàä ëþäüìè, ùî ñïè-
ðàºòüñÿ íà ëåã³òèìíå (òîáòî òàêå, ùî ââàæàºòüñÿ ëåã³òèìíèì) íàñèëüñòâî ÿê çà-
ñ³á” [13, ñ. 645].

Ó çàõ³äí³é ô³ëîñîôñüê³é òðàäèö³¿ ÕÕ ñòîë³òòÿ ñòâîðþþòüñÿ òåîðåòè÷í³ ðîáîòè,
ïðèñâÿ÷åí³ ïðîáëåìàòèö³ íàñèëüñòâà, ôîðìóºòüñÿ îñîáëèâèé äèñêóðñèâíèé ïðîñò³ð,
äëÿ ÿêîãî õàðàêòåðíå ðîçð³çíåííÿ êàòåãîð³é “íàñèëüñòâî”, “ñèëà”, “âëàäà”. Äî
îñíîâíèõ ðîá³ò, ÿê³, íà íàøå ïåðåêîíàííÿ, çàñëóãîâóþòü íà îñîáëèâó óâàãó òà äå-
òàëüíå âèâ÷åííÿ, ìîæíà â³äíåñòè: “Ðîçäóìè ïðî íàñèëüñòâî” ôðàíöóçüêîãî ô³ëîñîôà
òà ñîö³îëîãà Æ. Ñîðåëÿ, â ÿê³é àâòîð âèñóâàº ïîíÿòòÿ ì³ôó ïðî çàãàëüíèé ñòðàéê
ÿê êîëåêòèâíå ìîá³ë³çóþ÷å óÿâëåííÿ, çäàòíå ñòàòè îñíîâîþ ðåâîëþö³éíèõ òðàíñ-
ôîðìàö³é; “Äî êðèòèêè íàñèëüñòâà” í³ìåöüêîãî ô³ëîñîôà Â. Áåíüÿì³íà, ðîáîòè
ÿêîãî ëåæàòü â îñíîâ³ ñó÷àñíîãî ðîçóì³ííÿ ìîäåðí³çìó, à ñàìîãî â÷åíîãî ââàæàþòü
îäíèì ³ç íàéâïëèâîâ³øèõ ô³ëîñîô³â êóëüòóðè XX ñòîë³òòÿ; “Ïðî íàñèëüñòâî”
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Õ. Àðåíäò, â ÿê³é í³ìåöüêî-àìåðèêàíñüêèé ô³ëîñîô, ïîë³òè÷íèé òåîðåòèê òà
³ñòîðèê ðàäèêàëüíî ïåðåîñìèñëþº ôåíîìåí íàñèëüñòâà, ùî òðàäèö³éíî ââàæàâñÿ
ÿêùî íå îñíîâîþ âëàäè, òî îäíèì ç îñíîâíèõ ñïîñîá³â ¿¿ çä³éñíåííÿ, çîêðåìà,
ÿêùî ââàæàòè âëàäîþ ëåã³òèìíó ôîðìó ïàíóâàííÿ, ïðèòàìàííó áóäü-ÿê³é ãðóï³
óçãîäæåíî ä³þ÷èõ ëþäåé, íàñèëüñòâî âèÿâëÿºòüñÿ ¿¿ ïîâíîþ ïðîòèëåæí³ñòþ –
éîãî çàñòîñóâàííÿ çàâæäè º íàñë³äêîì ñëàáêîñò³ âëàäè ³ ïðîäîâæóº ¿¿ ðóéíó-
âàòè.

Íå ìîæíà íå âèä³ëèòè ðîáîòè ôàõ³âö³â äðóãî¿ ïîëîâèíè ÕÕ ñòîë³òòÿ, ùî
õàðàêòåðèçóþòüñÿ äîñë³äæåííÿì ïîíÿòòÿ íàñèëüñòâà ÷åðåç ñïðîáó îñìèñëåííÿ
çâ’ÿçêó æàõ³â Äðóãî¿ ñâ³òîâî¿ â³éíè (Ãîëîêîñòó) ³ îñíîâíèõ ïðèíöèï³â ìîäåðíó.
Òàê, íåîáõ³äíî çãàäàòè “Íåãàòèâíó ä³àëåêòèêó” – îäíó ç ãîëîâíèõ òåîðåòè÷íèõ
ðîá³ò í³ìåöüêîãî ô³ëîñîôà òà ñîö³îëîãà Òåîäîðà Àäîðíî, à òàêîæ éîãî ñï³ëüí³
ðîáîòè ç Ìàêñîì Õîðêõàéìåð “Ä³àëåêòèêà îñâ³òè”; “Àêòóàëüí³ñòü ãîëîêîñòó”
Ç. Áàóìàíà, “Homo Sacer. Ùî çàëèøàºòüñÿ ï³ñëÿ Îñâåíöèìà: àðõ³â ³ ñâ³äîê”
Ä. Àãàìáåíà. Îñîáëèâó äóìêó, ùî âïëèíóëà íà ³íøèõ ìèñëèòåë³â, íà ïðîáëåìàòèêó
íàñèëüñòâà ó éîãî çâ’ÿçêó ç êîëîí³àë³çìîì, ïðåäñòàâèâ ó ñâîºìó òâîð³ “Les damnås
de la terre” Ô. Ôàíîí. Ó äîñë³äæåííÿ ïðîáëåìè çðîáèâ âàæëèâèé âêëàä ùå îäèí
ïðåäñòàâíèê ôðàíêôóðòñüêî¿ øêîëè – Ã. Ìàðêóçå, ÿêèé ó ñâî¿é òâîð÷îñò³
òîðêàºòüñÿ òåìè ðåïðåñèâíîñò³ öèâ³ë³çàö³¿, áóíòó, ðåâîëþö³éíî¿ òåîð³¿ (“Åðîñ ³
öèâ³ë³çàö³ÿ”, “Äî ñèòóàö³¿ íîâèõ ë³âèõ”). Îñîáëèâå ì³ñöå â îñìèñëåíí³ ðîë³
íàñèëüñòâà â ä³ÿëüíîñò³ îêðåìèõ ñîö³àëüíèõ ³íñòèòóò³â çàéìàþòü ðîáîòè Ì. Ôóêî,
òàê³ ÿê, íàïðèêëàä, “Íàãëÿäàòè ³ êàðàòè” ³ “Áåçïåêà, òåðèòîð³ÿ, íàñåëåííÿ”.

Âàðòî çàçíà÷èòè, ùî ÷èìàëî â÷åíèõ, çîêðåìà ïñèõîëîã³â, ïñèõ³àòð³â, ïñèõî-
àíàë³òèê³â (íàïðèêëàä, Ç. Ôðåéä, Ê. Ëîðåíö, Á.Ô. Ñê³ííåð ), âèâ÷àëè ïîâåä³íêó
òâàðèí, äîñë³äæóâàëè ôåíîìåí íàñèëüñòâà (àáî â öüîìó âèïàäêó – àãðåñ³¿) ÷åðåç
çâ’ÿçîê ïñèõ³êè ëþäèíè, ¿¿ á³îëîã³÷íèõ âëàñòèâîñòåé ç ïðîÿâàìè àãðåñ³¿.

Ó äðóã³é ïîëîâèí³ ÕÕ ñòîë³òòÿ ðàäÿíñüê³ àâòîðè â ö³ëîìó ïåðåáóâàëè â
ðóñë³ çàãàëüíîºâðîïåéñüêî¿ ô³ëîñîôñüêî¿ òðàäèö³¿ îñìèñëåííÿ ïðîáëåìè íà-
ñèëüñòâà. Íàñàìïåðåä íåîáõ³äíî íàçâàòè ñó÷àñíîãî äîñë³äíèêà Â.Â. Äåíèñîâà, ÿêèé
íàïèñàâ ó 1975 ð. ðîáîòó “Ñîö³îëîã³ÿ íàñèëüñòâà”, â ÿê³é ç³áðàíî óí³êàëüíèé ³ñòî-
ðèêî-ô³ëîñîôñüêèé ìàòåð³àë ïî òåì³, ïðîàíàë³çîâàíî ìàéæå âñ³ ³ñíóþ÷³ íà òîé
ìîìåíò êîíöåïö³¿ íàñèëüñòâà. Íà îñîáëèâó óâàãó çàñëóãîâóþòü ðîáîòè À.À. Ãó-
ñåéíîâà (“Ìîðàëüíà äåìàãîã³ÿ ÿê ôîðìà àïîëîã³¿ íàñèëüñòâà”, “Ìîðàëü ³ íàñèëü-
ñòâî”, “Åòèêà íåíàñèëüñòâà” òîùî), â³í íå îäèí äåñÿòîê ðîê³â ïðàöþº â îáëàñò³
åòèêè íåíàñèëüñòâà, âèðîáëåííÿ ìîæëèâèõ âèçíà÷åíü ïîíÿòòÿ “íàñèëüñòâî”. Ïè-
òàííÿ íàñèëüñòâà ³ íåíàñèëüñòâà, â³éíè ³ ìîðàë³ âñåá³÷íî ðîçãëÿäàþòüñÿ â òâîð÷îñò³
Ð.Ã. Àïðåñÿíà (“Äîñâ³ä íåíàñèëüñòâà â ÕÕ ñòîë³òò³”, “Íàñèëüñòâî ³ íåíàñèëüñòâî:
ô³ëîñîô³ÿ, ïîë³òèêà, åòèêà”, “Ìîðàëüí³ îáìåæåííÿ â³éíè: ïðîáëåìè òà ïðèêëàäè”).
Âåëè÷åçíó òåîðåòè÷íó ãëèáèíó ìàþòü òâîðè Á.Ã. Êàïóñò³íà (çîêðåìà “Äî ïîíÿòòÿ
ïîë³òè÷íîãî íàñèëüñòâà”), â ÿêèõ ìîæíà çíàéòè îäíó ç íåáàãàòüîõ ñïðîá ñòâîðèòè
êîíöåïö³þ íàñèëüñòâà â ìåæàõ òîãî äèñêóðñèâíîãî ïðîñòîðó, ÿêèé íà Çàõîä³
ïðåäñòàâëÿþòü Õ. Àðåíäò, Æ. Ñîðåëü, Â. Áåíüÿì³í.

Âàðòî â³äçíà÷èòè òàêîæ äîñë³äæåííÿ ç ïðîáëåìè íàñèëüñòâà, ÿê³ ïðîâîäÿòü
ó÷åí³ â ñóì³æíèõ ³ç ô³ëîñîô³ºþ ñîö³àëüíî-ãóìàí³òàðíèõ ñôåðàõ, ñåðåä íèõ
ß.². Ãèëèíñüêèé (“Ñîö³àëüíå íàñèëüñòâî”), À.Ï. Íàçàðåòÿí (“Àíòðîïîëîã³ÿ

© Korystin Oleksandr, Sobkî Hanna, 2019



ISSN 2072–8670 (Print)

DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https: //doi.org/10.36486/np.2019.2.14

144

íàñèëüñòâà ³ êóëüòóðà ñàìîîðãàí³çàö³¿. Íàðèñè ç åâîëþö³éíî-³ñòîðè÷íî¿ ïñèõîëîã³¿”,
“Åâîëþö³ÿ íåíàñèëüñòâà: ³ñòîðè÷íà ðåòðîñïåêòèâà”).

Â îñòàíí³é ÷âåðò³ ÕÕ – ïî÷àòêó ÕÕ² ñòîë³òü ó ªâðîï³ ïî÷èíàþòü ñêëàäàòèñÿ
òåîð³¿, ÿê³ âèâ÷àþòü íàñèëüñòâî ç ïîçèö³é ñîö³àëüíî¿ ôåíîìåíîëîã³¿ òà ñîö³àëüíîãî
êîíñòðóêòèâ³çìó. Ñåðåä òâîð³â, ùî âïëèíóëè íà öå äîñë³äæåííÿ, ìîæíà íàçâàòè
“Ôåíîìåí íàñèëüñòâà” Ä. Ð³÷åñà ³ “Íàñèëüñòâî. Íîâèé ï³äõ³ä” Ì. Â³åâ³îðê³.

Ñåðåä ðîá³ò îñòàííüîãî ÷àñó íà îñîáëèâó óâàãó çàñëóãîâóº ïðàöÿ “Ïðî íàñèëü-
ñòâî” ñëîâåíñüêîãî â÷åíîãî Ñ. Æèæåêà, â ÿê³é ðîçãëÿäàºòüñÿ ïèòàííÿ ïðî çâ’ÿçîê
ñîö³àëüíî¿ ñèñòåìè, ³äåîëîã³¿ ³ íàñèëüíèöüêèõ àêò³â. Àâòîð ïðèõîâàíå íàñèëüñòâî
ââàæàº òàêèì ñîá³ “â³÷íèì äâèãóíîì”, äæåðåëîì ð³çíîìàí³òíèõ ôîðì âèäèìîãî
íàñèëüñòâà, çîêðåìà â³í ðîçãëÿäàº çàãðîçó ãëîáàëüíîãî òåðîðèçìó, ç îäíîãî áîêó,
³ “ìîíîïîë³þ íà çàñòîñóâàííÿ ô³çè÷íîãî íàñèëüñòâà”, ÿêà õàðàêòåðíà äëÿ ñó÷àñíî¿
äåðæàâè, ç ³íøîãî. Íàñèëüñòâî – öå íå ïðÿìà õàðàêòåðèñòèêà ïåâíèõ ä³é, âîíî
ðîçïîä³ëåíî ì³æ ä³ÿìè ³ ¿õ êîíòåêñòîì, ì³æ ä³ÿëüí³ñòþ ³ áåçä³ÿëüí³ñòþ. Ïðîàíà-
ë³çîâàíî ïðàâîì³ðí³ñòü âèðàæåííÿ íàñèëüñòâà ÷åðåç òðè éîãî ôîðìè: îá’ºêòèâíó,
ñóá’ºêòèâíó ³ ñèìâîë³÷íó. Çîêðåìà, îá’ºêòèâíå íàñèëüñòâî, ðàçîì ³ç íàñèëüñòâîì
ñóá’ºêòèâíèì ³ ñèìâîë³÷íèì, º â³äïðàâíèì ìîìåíòîì, äæåðåëîì, ïðè÷èíîþ çëà
ÿê òàêîãî. Ñëàâîé Æèæåê àêöåíòóº óâàãó íà òîìó, ùî ïîòð³áíî íàâ÷èòèñÿ óñóâàòèñÿ
â³ä âèäèìîãî “ñóá’ºêòèâíîãî” íàñèëüñòâà, â÷èíåíîãî áóäü-ÿêîþ ÷³òêî ðîçï³çíàíîþ
ñèëîþ. Òàêå â³äñòîðîíåííÿ äîçâîëÿº ðîçï³çíàòè íàñèëüñòâî, ÿêå ëåæèòü â îñíîâ³
íàøèõ ñïðîá áîðîòüáè ç íàñèëüñòâîì, ³ ñïðèÿòè òîëåðàíòíîñò³. Ìåòîä óí³âåðñàëüíèé
³ ñïðàâíî íèùèòü áóäü-ÿêó î÷åâèäí³ñòü.

Îêðåìî¿ óâàãè çàñëóãîâóº äóìêà ². ²ëü¿íà ïðî ïðè÷èíè ïîõîäæåííÿ íàñèëüñòâà.
Öå ïèòàííÿ â³í ðîçãëÿäàâ, çâàæàþ÷è íà êîíêóðåíö³þ ì³æ îñîáèñòîñòÿìè, êîæíà
ç ÿêèõ ïðàãíå “çà íàéìåíøî¿ âèòðàòè ñèë îòðèìàòè íàéá³ëüøå çàäîâîëåííÿ, òîáòî
ïðàöþâàòè ÿêîìîãà ìåíøå, à îòðèìóâàòè çà öå ùîíàéá³ëüøå” [14, ñ. 66.]. Òàêà
êîíêóðåíö³ÿ ïîëÿãàëà â ç³òêíåíí³ ð³çíèõ ³íòåðåñ³â ó ñï³ëüí³é áîðîòüá³ çà ³ñíóâàííÿ.
Ï³ä ³íòåðåñîì íàóêîâåöü ðîçóì³º “ñòàâëåííÿ ò³º¿ ëþäèíè, ùî æèâå ³ áàæàº âñüîãî
òîãî, ùî ¿é íåîáõ³äíî àáî âàæëèâî”.

Êîëè çäîáóâàº ïåðåìîãó ëþäèíà ç òàêèì ³íòåðåñîì, ². ²ëü¿í íàçèâàº öå
êîíêóðåíö³ºþ, âîíà íå ñòîñóºòüñÿ âñ³õ äîñòóïíèõ ð³âíîþ ì³ðîþ áëàã, ÿêèõ âè-
ñòà÷èòü óñ³ì: ïîâ³òðÿ ó ïðîñòîð³, âîäè â ð³÷êàõ, ñâ³òëà â ïîë³ òîùî. “Àëå áîðîòüáà
âèíèêàº íåãàéíî, ÿê ò³ëüêè ïîâ³òðÿ (íàïðèêëàä, ó ìàëåíüêèõ êîì³ðêàõ), àáî âîäè
(íàïðèêëàä, ó ïóñòåë³ àáî ïðè ïñóâàíí³ âîäîïðîâîäó), àáî ñâ³òëà âèÿâëÿºòüñÿ â
îáìåæåí³é ê³ëüêîñò³. Âñå, ùî çàáåçïå÷óº àáî ïîëåãøóº æèòòÿ ëþäèíè ³ ÷îãî â öåé
ìîìåíò íà âñ³õ íå âèñòà÷àº – âñå öå âèêëèêàº êîíêóðåíö³þ ³ çàãîñòðþº áîðîòüáó
çà ³ñíóâàííÿ äî òàêî¿ ì³ðè, ùî ëþäè ñòàþòü îäèí îäíîìó âîðîãàìè” [15, ñ. 74.].

Òàê ïîÿñíþº ïîõîäæåííÿ íàñèëüñòâà ². ²ëü¿í. Âîíî º îäí³ºþ ç ôîðì àáî
îäíèì ³ç âèä³â áîðîòüáè, â ïðîöåñ³ ÿêî¿ çàñòîñîâóþòüñÿ ð³çí³ ñïîñîáè ïðèäóøåííÿ
âîë³ êîíêóðåíò³â, çîêðåìà øëÿõîì íàñèëüñòâà. Îäíàê ñë³ä çàçíà÷èòè, ùî öå
òâåðäæåííÿ ²ëü¿íà ïðî ïðè÷èíè ïîõîäæåííÿ íàñèëüñòâà ìàþòü àáî îäíîáîêèé,
àáî íàñò³ëüêè îñÿæíèé õàðàêòåð, ùî ïîíÿòòÿìè “³íòåðåñ” ³ “êîíêóðåíö³ÿ” îõîï-
ëþþòüñÿ é ³íø³ ïðè÷èíè çàñòîñóâàííÿ íàñèëüñòâà, ÿê³ ìîæóòü ìàòè ïîë³òè÷íèé,
ïðàâîâèé, êðèì³íàëüíèé ³ ïîáóòîâèé õàðàêòåð. Ïîõîäæåííÿ íàñèëüñòâà â³í âáà÷àâ
ó “íàÿâíîñò³ äóøåâíî¿ ñõèëüíîñò³ ëþäèíè äî çëà ÿê ðåçóëüòàòó éîãî ñóá’ºêòèâíî¿
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îö³íêè, ÿêó ïîð³âíþâàâ ç “ðîçãíóçäàí³ñòþ” çâ³ðà, ç òÿæ³ííÿì äî ðîçøèðåííÿ âëà-
äè ³ ïîâíîòè çàõîïëåííÿ. Òàêèì ÷èíîì, çëà âîëÿ ëþäèíè ïîÿñíþºòüñÿ éîãî âíóò-
ð³øí³ìè ìîòèâàìè. Ò³ëüêè âîíè ìîæóòü âèêëèêàòè áóäü-ÿê³ éîãî ðóõè ò³ëà, ÿê³
ìîæóòü ïðîÿâëÿòèñÿ, íàïðèêëàä, ó ïðèìóøóâàíí³ òà íàñèëüíèöüêèõ ä³ÿõ” [15,
ñ. 395.].

Äîñë³äèâøè äóìêè òà ïîçèö³¿ çãàäàíèõ âèùå íàóêîâö³â, ìîæíà âèä³ëèòè
ê³ëüêà òðàêòóâàíü ñóòíîñò³ ôåíîìåíó íàñèëüñòâà.

Ïî-ïåðøå, íàñèëüñòâî ÿê ñóñï³ëüíèé ³íñòèòóò. Ôîðìè íàñèëüñòâà â ñó÷àñíîìó
ñâ³ò³ – öå íåð³âíèé ðîçïîä³ë äîáðîáóòó, áåçðîá³òòÿ, ïîïðàííÿ ïðàâ ëþäèíè òà
ðåë³ã³éíî¿ ñâîáîäè, ðàñèçì, ñåêñèçì, êîðóïö³ÿ, íàðêîìàí³ÿ, íàñèëüñòâî â ñ³ì’¿ ³ íà
âóëèö³, ñòðåñè, ñòðàõ, òèñê ÇÌ² [16].

Ïî-äðóãå, íàñèëüñòâî ÿê ïðîÿâ ³íäèâ³äóàëüíî¿ ëþäñüêî¿ àãðåñ³¿, ³ððàö³îíàëü-
íîãî á³îëîã³÷íîãî ³íñòèíêòó, äå íàñèëüñòâî âèñòóïàº ÿê ïðîäóêò ëþäñüêî¿ ïðèðîäè
(íàïðèêëàä, ðîáîòè Ãîááñà, Í³öøå, Ôðåéäà), â³äáóâàºòüñÿ á³îëîã³çàö³ÿ ³ ïñèõîëîã³-
çàö³ÿ íàñèëüñòâà. Äðóãèé íàïðÿì ïîøèðèâñÿ â äðóã³é ïîëîâèí³ XIX ñòîë³òòÿ
ñïî÷àòêó ï³ä íàçâîþ ñîö³àë-äàðâ³í³çìó. Çàêîíîì³ðíîñò³ òâàðèííîãî ñâ³òó áóëè ïî-
øèðåí³ íà ñóñï³ëüíå æèòòÿ, òåîð³ÿ ïðèðîäíîãî â³äáîðó ³ áîðîòüáè çà ³ñíóâàííÿ
ïåðåíåñåíà â îáëàñòü ñîö³àëüíèõ â³äíîñèí. Íà ì³ñöå îðãàí³çìó ïîñòàâëåíà ñîö³àëüíà
ãðóïà. Íàñèëüñòâî ñîö³àë-äàðâ³í³ñòè ïîâ’ÿçóâàëè ç ñóòí³ñòþ öèâ³ë³çàö³¿, îãîëîøó-
âàëè â³éíè ïðèðîäíèìè äëÿ ëþäñüêîãî ñóñï³ëüñòâà. Ó íàø ÷àñ â ³íøîìó ñåíñ³
ïðîáëåìó íàñèëüñòâà òðàêòóº ñîö³àëüíà åòîëîã³ÿ. Àâñòð³éñüêèé á³îëîã Êîíðàä
Ëîðåíö ââàæàº, ùî ñîö³àëüíå íàñèëüñòâî ìàº åòîëîã³÷íó ïðèðîäó, çóìîâëåíó á³î-
ãåíåòè÷íî. Ëþäèíà ãåíåòè÷íî íåäîñêîíàëà ³ íåïðèñòîñîâàíà ÿê á³îëîã³÷íèé âèä,
çâ³äñè ¿¿ àãðåñèâí³ ïðàãíåííÿ ùîäî ñîá³ ïîä³áíèõ. Ëþäèíà íà â³äì³íó â³ä òâàðèí
çäàòíà íà áðàòîâáèâñòâî. Öÿ âíóòð³øíüîâèäîâà àãðåñ³ÿ ñëóãóº çáåðåæåííþ âèäó.
Ëîðåíö äîâîäèòü, ùî æàãà àãðåñ³¿ ³ íàñèëüñòâà º âðîäæåíèì ³íñòèíêòîì ëþäñüêî¿
ïðèðîäè ³ äæåðåëîì áóäü-ÿêèõ êîíôë³êò³â.

Òðåòº. Íàñèëüñòâî ÿê àáñòðàêòíå åòè÷íå ïîíÿòòÿ. Ó öüîìó ñåíñ³ ãîâîðÿòü,
ùî íàñèëüñòâî – öå çëî, ùî çàïîä³þºòüñÿ ëþäèí³; çàñòîñóâàííÿ ñèëè â³äíîñíî
êîãî-íåáóäü; ³ððàö³îíàëüíà ä³ÿ, ùî çàâäàº øêîäè â ò³é ÷è ³íø³é ôîðì³; ïîðóøåííÿ
÷è¿õ-íåáóäü ³íòåðåñ³â ³ ïðàâ. Îòæå, íàñèëüñòâî òðàêòóºòüñÿ ÿê íåãàòèâíå ÿâèùå.
Ïðèâàáëèâ³ñòü òàêîãî ðîçóì³ííÿ íàñèëüñòâà â òîìó, ùî âîíî ðîçãëÿäàºòüñÿ
ÿê ïðîòèïðèðîäíà ïîâåä³íêà ³ ÿâèùå, íà â³äì³íó â³ä á³îëîã³çàòîðñüêèõ òðàêòó-
âàíü.

×åòâåðòå. Ïñèõîëîã³÷íå àáî äóõîâíå íàñèëüñòâî, ùî ïîçíà÷àº â³äïîâ³äíèé
òèñê àáî øê³äëèâèé âïëèâ íà ÷èþñü ñîâ³ñòü, ïñèõ³êó, ïåðåêîíàííÿ, ñïîñ³á ìèñëåííÿ
àáî äóõîâíó ñâîáîäó. Çàâäÿêè òàêîìó íàñèëüñòâó ëþäèíó ïðèìóøóþòü âåñòè ñåáå
çîâñ³ì íå òàê, ÿê âîíà òîãî õîò³ëà áè. Íàñèëüñòâî ìîæå áóòè ñïðÿìîâàíå ïðîòè
æèòòÿ ³ çäîðîâ’ÿ ëþäèíè, éîãî ÷åñò³ òà ã³äíîñò³, ñâîáîäè ¿¿ âîë³ òà äóõó. Öå çà÷³ïàº
îñíîâí³ ïðàâà òà ³íòåðåñè îñîáèñòîñò³, ïîðóøóº ïðèðîäí³ ïðàâà ëþäèíè.

Òàêèì ÷èíîì, íàñèëüñòâî – öå ñóñï³ëüíå â³äíîøåííÿ, ï³ä ÷àñ ÿêîãî îäí³
³íäèâ³äè (ãðóïè) çà äîïîìîãîþ çîâí³øíüîãî ïðèìóñó, ùî ñòàíîâèòü çàãðîçó æèòòþ,
ï³äïîðÿäêîâóþòü ñîá³ ³íøèõ, ¿õ çä³áíîñò³, ïðîäóêòèâí³ ñèëè, âëàñí³ñòü [16]. Ó
öüîìó âèçíà÷åíí³ íàãîëîøóºòüñÿ íà ñîö³àëüíîìó õàðàêòåð³ íàñèëüñòâà, òà íà òî-
ìó, ùî âîíî çàñòîñîâóºòüñÿ ó âñ³õ ñôåðàõ ñóñï³ëüíîãî æèòòÿ – åêîíîì³÷í³é,
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ïîë³òè÷í³é òà äóõîâí³é. Éîãî ñóá’ºêòàìè ³ îá’ºêòàìè ìîæóòü áóòè îêðåì³ îñîáè-
ñòîñò³, êëàñè, ãðóïè ëþäåé, à òàêîæ íàö³¿ ³ äåðæàâè.

Âðàõîâóþ÷è ïîãëÿäè ïðåäñòàâíèê³â ð³çíèõ íàóêîâèõ ñôåð, ìè ïðèõîäèìî äî
âèñíîâêó, ùî òàêå áàãàòîãðàííå ïîíÿòòÿ é äîñ³ íå ìàº ºäèíîãî âèçíà÷åííÿ. Âàðòî
çàçíà÷èòè, ùî àíòè÷í³ ô³ëîñîôè åêñïë³êóâàëè ïåðåâàæíî “ñèëîâèé” á³ê íàñèëüñòâà,
à ïðåäñòàâíèêè ñåðåäíüîâ³÷íî¿ ô³ëîñîô³¿ âèÿâèëè ³íøèé, “àâòîðèòåòíèé” àñïåêò
íàñèëüñòâà, ïîâ’ÿçàíèé ç êîìïåòåíòí³ñòþ, çäàòí³ñòþ ðîçïîðÿäæàòèñÿ, óì³ííÿì
íàïîëÿãòè íà ñâîºìó.

Ïîêàçîâèì º òå, ùî çóñèëëÿìè ïðîâ³äíèõ ïðåäñòàâíèê³â êóëüòóðíî¿ òà ïî-
ë³òè÷íî¿ åë³òè äðóãî¿ ïîëîâèíè XIX – ïî÷àòêó XX ñòîë³òòÿ íàñèëüñòâî áóëî ì³-
ôîëîã³çîâàíå òà ³íêîðïîðîâàíå â òîòàë³òàðí³ ³äåîëîã³¿ íàöèçìó, ôàøèçìó é êîìóí³ç-
ìó. Ïðîáëåìà íàñèëüñòâà â ìåæàõ ìàðêñèñòñüêîãî â÷åííÿ º, íàñàìïåðåä, ïðîáëåìîþ
ðåâîëþö³éíîãî íàñèëüñòâà. Êð³ì òîãî, ó áàãàòüîõ ô³ëîñîôñüêèõ, ïóáë³öèñòè÷íèõ
³ õóäîæí³õ òâîðàõ íàñèëüñòâî âèñòóïàëî â îáðàç³ âò³ëåííÿ ñàìî¿ òâîð÷î¿ ñèëè
ïðèðîäè. Çäîáóòêè áàãàòüîõ àâòîð³â òîãî ÷àñó ñòàëè ñâîºð³äíîþ ³íòåëåêòóàëüíîþ
óâåðòþðîþ äî òàêîãî ðîçãóëó íàñèëüñòâà ñâ³òîâèõ â³éí ³ ðåâîëþö³é, ÿêîãî í³êîëè
íå çíàëà ëþäñüêà ³ñòîð³ÿ.

Êð³ì òîãî, íàñèëüñòâó ïðèòàìàíí³ òàê³ îçíàêè: 1) íàñèëüñòâî ìîæå îõîïëþâàòè
áóäü-ÿêå ïðèíèæåííÿ ëþäèíè, âñå òå, âíàñë³äîê ÷îãî ñïðè÷èíÿºòüñÿ îáìåæåííÿ
³íäèâ³äóàëüíèõ ô³çè÷íèõ òà äóõîâíèõ ïîãëÿä³â íà æèòòÿ, òå, ùî çàâàæàº îâîëîä³âàòè
ïîâíîòîþ ìîæëèâîñòåé îñîáèñò³ñíîãî õàðàêòåðó; 2) íàñèëüñòâî ìîæå áóòè ïðÿìîþ
ôîðìîþ çàñòîñóâàííÿ ñèëè ÷è ïîãðîçè òàêîãî çàñòîñóâàííÿ: âáèâñòâî, ç´âàëòóâàííÿ,
ðîçá³é. Òîáòî, òàê çâàí³, òÿæê³ ôîðìè íàñèëüíèöüêèõ ä³é; 3) íàñèëüñòâî ìîæå ïå-
ðåäáà÷àòèñÿ â ÷èííîìó ÊÊ, ÖÊ, ÊÓïÀÏ òà ³íøèõ íîðìàòèâíèõ äîêóìåíòàõ, à ìî-
æå é íå ìàòè òàêî¿ õàðàêòåðèñòèêè; 4) íàñèëüñòâî ïîñÿãàº íå ò³ëüêè íà ò³ëåñíó áó-
äîâó ÷è ñåêñóàëüíó íåäîòîðêàí³ñòü ëþäèíè, à é ïñèõ³÷íå çäîðîâ’ÿ òà åêîíîì³÷íó
ñâîáîäó.

Çàãàëîì, ïðîàíàë³çóâàâøè ô³ëîñîôñüê³ êîíöåïö³¿ óñâ³äîìëåííÿ çì³ñòó
ôåíîìåíó íàñèëüñòâà, ìîæíà âèä³ëèòè òàê³ çàêîíîì³ðíîñò³ ï³äõîä³â äî ïðîáëå-
ìàòèêè íàñèëüñòâà: 1) àíòè÷í³ ïîåòè é ô³ëîñîôè ïðèä³ëÿëè ïåðåâàæíó óâàãó îí-
òîëîã³¿ íàñèëüñòâà, ï³ä ÿêèì ðîçóì³ëè íåâ³ä’ºìíèé åëåìåíò ñâ³òîâîãî ïîðÿäêó;
2) ïðåäñòàâíèêè ïàòðèñòèêè é ñõîëàñòèêè, ñâ³òîãëÿäí³ ïîçèö³¿ ÿêèõ áóëè äåòåðì³íî-
âàí³ öåðêîâíèìè äîãìàòàìè, ðîçðîáëÿëè ïðîáëåìàòèêó íàñèëüñòâà â ìåæàõ ìåòà-
ô³çè÷íî¿ ïðîáëåìàòèêè; 3) íîâîºâðîïåéñüê³ ìèñëèòåë³ ïåðåíåñëè àíàë³ç ôåíîìåíó
íàñèëüñòâà ç³ ñôåðè îíòî-òåîëîã³¿ â ñôåðó ïîë³òè÷íî¿ ô³ëîñîô³¿, çàêëàâøè îñíîâè
ïðàâîâîãî ï³äõîäó äî ðîçóì³ííÿ íàñèëüñòâà, ùî ³ ïîíèí³ çàéìàº íàëåæíå ì³ñöå ÿê
ó ô³ëîñîôñüê³é, òàê ³ â ïîâñÿêäåíí³é äóìö³; 4) ïðåäñòàâíèêè í³ìåöüêî¿ êëàñè÷íî¿
ô³ëîñîô³¿ çáàãàòèëè íîâîºâðîïåéñüêó òðàäèö³þ ðîçóì³ííÿ íàñèëüñòâà åòè÷íèìè
ï³äõîäàìè, ïðè öüîìó ïðîäîâæóþ÷è ðîçðîáêó ïðîáëåìàòèêè íàñèëüñòâà â
ïîë³òè÷íîìó àñïåêò³.

Âðàõîâóþ÷è âèêëàäåíå âèùå, ìîæíà ä³éòè âèñíîâêó, ùî îòðèìàí³ â ö³é
ñòàòò³ ðåçóëüòàòè ñòâîðþþòü ìåòîäîëîã³÷íå ï³ä´ðóíòÿ äëÿ ïîäàëüøîãî óäîñêîíà-
ëåííÿ ñèñòåìè çíàíü ùîäî ïîíÿòòÿ íàñèëüñòâà òà ïðîòèä³¿ éîìó.
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METHODOLOGICAL BASIS FOR UNDERSTANDING THE
PHENOMENON OF “VIOLENCE” IN CRIMINAL LAW

The article examines the views of representatives of various scientific schools on
the definition of the phenomenon of “violence”, in particular, with an emphasis on the
features of its relationship with the notion of “coercion”. It is noted that both coercion
and violence are direct, individualized and mediated, encoded in the institutes and
mechanisms of society, hidden and open, physical and psychological. Any violence is
coercion, but not any coercion is violence. The article states that the category of
“violence” is considered in various aspects: historical, sociological, psychological,
legal, anthropological, biological, political. The scientific search within the framework
of the study allowed us to look at the phenomenon of “violence” in the philosophical
sense, which is an integral part of the overall development of mankind. On the basis
of scientific research, the authors come to the conclusion that such a multi-faceted
concept still does not have a single definition. It is noted that ancient philosophers
have explored the “force” side of violence, and representatives of medieval philosophy
have revealed another, “authoritative” aspect of violence associated with competence,
ability to dispose, ability to insist on their own. The beginning of the 20th century
was marked by the emergence of many philosophical and journalistic works, in which
violence appeared as a vivid image of the embodiment of the most creative force of
nature. In the article, having examined the opinions and positions of scientists, the
general interpretations of the essence of the phenomenon of violence are outlined and
highlighted, and attention is focused on the features of violence. In addition, it is
noted that the results obtained in this article create a methodological basis for further
improvement of the knowledge system about the concept of violence in criminal law.
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ÊÐÈÌ²ÍÀËÜÍÀ ÑÈÒÓÀÖ²ß Â ÓÊÐÀ¯Í²:
ÑÓ×ÀÑÍ² ÒÅÍÄÅÍÖ²¯

Ìèíóëî ø³ñòü ðîê³â ç ìîìåíòó çàïðîâàäæåííÿ â Óêðà¿í³ íîâî¿ ñèñòåìè ðåºñò-
ðàö³¿ òà îáë³êó çëî÷èí³â. Ó ñòàòò³ íà îñíîâ³ àíàë³çó ñòàòèñòè÷íèõ äàíèõ, ÿê³
ì³ñòÿòüñÿ ó ªäèíîìó çâ³ò³ ïðî êðèì³íàëüí³ ïðàâîïîðóøåííÿ (ôîðìà ¹ 1), çà-
òâåðäæåíîìó íàêàçîì Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè çà ïîãîäæåííÿì ç Äåðæ-
êîìñòàòîì Óêðà¿íè 23.10.2012, çà 2013–2018 ðð. âèçíà÷åí³ îñíîâí³ òåíäåíö³¿ ðîç-
âèòêó ñó÷àñíî¿ êðèì³íàëüíî¿ ñèòóàö³¿ â êðà¿í³ òà ôàêòîðè, ÿê³ ¿õ îáóìîâëþþòü.

Çðîáëåíî âèñíîâîê ùîäî ïðîöåñó òðàíñôîðìàö³¿ çëî÷èííîñò³ ñîö³àë³ñòè÷íîãî
ñóñï³ëüñòâà ó çëî÷èíí³ñòü ðèíêîâîãî ñóñï³ëüñòâà ïðè âèçíà÷àëüíîìó âïëèâ³ íà
êðèì³íàëüíó ñèòóàö³þ äèíàì³êè êîðèñëèâèõ ïîñÿãàíü íà âëàñí³ñòü.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíà ñèòóàö³ÿ, çëî÷èíí³ñòü, ñòðóêòóðà çëî÷èííîñò³,
äèíàì³êà çëî÷èííîñò³, âèäè çëî÷èí³â, ïîêàçíèêè çëî÷èííîñò³, ôàêòîðè çëî÷èííîñò³.

Òåðì³í “êðèì³íàëüíà ñèòóàö³ÿ” âèêîðèñòîâóºòüñÿ ó ïðàâîâèõ íàóêîâèõ
ïóáë³êàö³ÿõ ïðè÷îìó â ð³çíèõ ñìèñëàõ. Êðèì³íàë³ñòè ðîçãëÿäàþòü êðèì³íàëüíó
ñèòóàö³þ ÿê ñóêóïí³ñòü óìîâ òà îáñòàâèí â÷èíåííÿ çëî÷èíó [1, ñ. 73, 74]. Ó
êðèì³íîëîã³¿ öåé òåðì³í âæèâàºòüñÿ â íèçö³ ðîá³ò äëÿ ïîçíà÷åííÿ ñòàíó, ñòðóêòóðè
òà äèíàì³êè çëî÷èííîñò³ íà ïåâí³é òåðèòîð³¿ çà ïåâíèé ïåð³îä ÷àñó. Ìè á íàçâàëè
òàêå ðîçóì³ííÿ öüîãî òåðì³íà âóçüêèì. Âîäíî÷àñ îñòàíí³ìè ðîêàìè öå ôîðìóëþâàííÿ
âèêîðèñòîâóºòüñÿ â ïóáë³êàö³ÿõ, ïðèñâÿ÷åíèõ àíàë³çó çëî÷èííîñò³, â á³ëüø øèðîêîìó
ñìèñë³ é îõîïëþº “ñèòóàö³þ ³ç çëî÷èíí³ñòþ” [2, c. 290] íà ïåâí³é òåðèòîð³¿ çà
ïåâíèé ïåð³îä ÷àñó, òîáòî ÿê ñòàí, ñòðóêòóðó òà äèíàì³êó çëî÷èííîñò³, òàê ³ ôàêòîðè,
ÿê³ âïëèâàþòü íà íå¿, â òîìó ÷èñë³ é ñòàí òà ä³ÿëüí³ñòü ïðàâîîõîðîííèõ òà ñóäîâèõ
îðãàí³â, ÿê³ çä³éñíþþòü ïðîòèä³þ çëî÷èííîñò³ [3, ñ. 59, 60; 4, ñ. 4–8]. Ñàìå â òàêîìó
øèðîêîìó ðîçóì³íí³ ìè âæèâàòèìåìî öåé òåðì³í ó íàø³é ðîáîò³.

Àíàë³ç êðèì³íàëüíî¿ ñèòóàö³¿ â êðà¿í³ º íåîáõ³äíîþ óìîâîþ ðîçðîáëåííÿ
àäåêâàòíî¿ îö³íêè ñòàíó òà ñòðóêòóðè çëî÷èííîñò³, ïðîãíîçó çì³í ¿¿ ïîêàçíèê³â,
ÿê³ ìîæóòü â³äáóòèñÿ ó ìàéáóòíüîìó, âèçíà÷åííÿ òà ðåàë³çàö³¿ åôåêòèâíî¿ ñèñòåìè
çàõîä³â ïðîòèä³¿ çëî÷èííèì ïîñÿãàííÿì. Òàê³ äîñë³äæåííÿ ïîñò³éíî ïðîâîäÿòüñÿ
ÿê â Óêðà¿í³, òàê ³ â áàãàòüîõ ³íøèõ êðà¿íàõ ñâ³òó.

Ìèíóëî ø³ñòü ðîê³â ç ìîìåíòó çàïðîâàäæåííÿ íîâî¿ ñèñòåìè ðåºñòðàö³¿ òà
îáë³êó çëî÷èí³â â Óêðà¿íè, â³äïîâ³äíî áóëî îòðèìàíî äîñòàòíüî çíà÷í³ ÷àñîâ³
ðÿäè âñ³º¿ ñóêóïíîñò³ ïîêàçíèê³â îáë³êîâàíî¿1 çëî÷èííîñò³. Öå äîçâîëÿº âñòàíîâèòè

1 Â ïîäàëüøîìó òåðì³í “îáë³êîâàíà” âæèâàòèñÿ íå áóäå, àëå âñ³ ïîêàçíèêè áóäóòü
ñòîñóâàòèñÿ îáë³êîâàíî¿ (çàðåºñòðîâàíî¿) çëî÷èííîñò³ àáî çëî÷èí³â ïåâíèõ âèä³â.
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íîâ³ òåíäåíö³¿, ÿê³ âæå ïðîÿâèëèñÿ ó ñó÷àñí³é êðèì³íàëüí³é ñèòóàö³¿ â Óêðà¿í³,
à òàêîæ çðîáèòè âèñíîâêè ùîäî ¿¿ ñóòíîñò³ òà çàêîíîì³ðíîñòåé ïîäàëüøîãî ðîçâèòêó.
Öå ³ º ìåòîþ íàøî¿ ñòàòò³.

Ðîáîòà áàçóºòüñÿ íà ðåçóëüòàòàõ àíàë³çó ñòàòèñòè÷íèõ äàíèõ, ÿê³ ì³ñòÿòüñÿ
ó ªäèíîìó çâ³ò³ ïðî êðèì³íàëüí³ ïðàâîïîðóøåííÿ (ôîðìà ¹ 1), çàòâåðäæåíîìó
íàêàçîì Ãåíåðàëüíî¿ ïðîêóðàòóðè Óêðà¿íè çà ïîãîäæåííÿì ³ç Äåðæêîìñòàòîì
Óêðà¿íè 23.10.2012, çà 2013–2018 ðð. [5].

Çà ðåçóëüòàòàìè çàçíà÷åíîãî àíàë³çó ìîæíà âèçíà÷èòè òàê³ òåíäåíö³¿ ñó÷àñíî¿
êðèì³íàëüíî¿ ñèòóàö³¿ â Óêðà¿í³.

1. Â³äñóòí³ñòü ñòàá³ëüíî¿ òåíäåíö³¿ äèíàì³êè ê³ëüêîñò³ îáë³êîâàíèõ çëî÷èí³â,
ñóòòºâ³ êîëèâàííÿ öüîãî ïîêàçíèêà ïðîòÿãîì çàçíà÷åíîãî ïåð³îäó. ßêùî ç ÷àñó
íàáóòòÿ Óêðà¿íîþ íåçàëåæíîñò³ ó äèíàì³ö³ çëî÷èííîñò³ â êðà¿í³ ñïîñòåð³ãàëèñÿ
÷³òê³ òåíäåíö³¿ (çíà÷íå çðîñòàííÿ ó 1991–1995 ðð., ïîñòóïîâå çíèæåííÿ ó 1996–
2008 ðð., çðîñòàííÿ ó 2009–2011 ðð.), òî ï³ñëÿ ïåðåõîäó â ê³íö³ 2012 ð. íà íîâó
ñèñòåìó ðåºñòðàö³¿ òà îáë³êó çëî÷èí³â çì³íè ñòàíó çëî÷èííîñò³ ìàëè ñóïåðå÷ëèâèé
õàðàêòåð. Ó 2013 ð. áóëî îáë³êîâàíî 563560 ïîñÿãàíü, ùî íà 12,8 % á³ëüøå ðîçðà-
õóíêîâîãî ïîêàçíèêà çà 2012 ð. (499635) (ðèñ. 1). Òàêå ïîì³òíå çðîñòàííÿ çóìîâëåíå
çä³éñíåííÿì îðãàíàìè ïîë³ö³¿ ìàêñèìàëüíî ïîâíî¿ ðåºñòðàö³¿ òà îáë³êó çëî÷èí³â.
Ó 2014 ð. ê³ëüê³ñòü çëî÷èí³â çìåíøèëàñÿ íà 6,1 % ³ ñòàíîâèëà 529139, ùî ñòàëî
ðåàêö³ºþ ïðàâîîõîðîííî¿ ñèñòåìè íà çíà÷íå çðîñòàííÿ îáñÿãó ðîáîòè ùîäî
ðîçêðèòòÿ òà ðîçñë³äóâàííÿ çëî÷èí³â ³ â³äïîâ³äíå ïåðåâàíòàæåííÿ ¿¿ ïðàö³âíèê³â.

Ðèñ. 1. Äèíàì³êà çëî÷èí³â â Óêðà¿í³ ó 2013–2018 ðð.

Ó íàñòóïí³ äâà ðîêè çíîâó ñòàëîñÿ çá³ëüøåííÿ ê³ëüêîñò³ îáë³êîâàíèõ çëî÷èí³â
íà 6,8 % òà 4,9 % â³äïîâ³äíî ó 2016 ð. öåé ïîêàçíèê äîñÿã ïîçíà÷êè 592604. Çà ö³
ðîêè â³äáóëîñÿ ñóòòºâå ïîã³ðøåííÿ ñîö³àëüíî-åêîíîì³÷íî¿ ñèòóàö³¿, ïðîäîâæèëèñÿ
ìàñøòàáí³ áîéîâ³ ä³¿ íà Ñõîä³ êðà¿íè, ùî çóìîâèëî çðîñòàííÿ çëî÷èííîñò³, îðãàíè
ïîë³ö³¿ ìàêñèìàëüíî ïîâíî îáë³êóâàëè ¿õ ³ íàìàãàëèñÿ çä³éñíþâàòè êðèì³íàëüí³
ïðîâàäæåííÿ â³äïîâ³äíî äî ÷èííîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà.
Òàê, çà îñòàíí³ äâà ðîêè ðîçãëÿäóâàíîãî ïåð³îäó áóëî çàô³êñîâàíî çìåíøåííÿ
÷èñëà çëî÷èí³â ó 2017 ð. äî 523911 (–11,6 %) òà ó 2018 ð. – äî 487133 (–7,0 %).
Öå ñêîðî÷åííÿ â³äáóëîñÿ â óìîâàõ ä³¿ â êðà¿í³ íèçêè ÿê êðèì³íîãåííèõ (ãàëüìó-
âàííÿ åêîíîì³÷íîãî ðîçâèòêó, íèçüêèé ð³âåíü ìàòåð³àëüíîãî çàáåçïå÷åííÿ çíà÷íî¿
÷àñòèíè íàñåëåííÿ òîùî), òàê ³ àíòèêðèì³íîãåííèõ ÷èííèê³â (âòðàòà êîíòðîëþ
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íàä òåðèòîð³ºþ Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì, ì. Ñåâàñòîïîëü òà ÷àñòèíîþ òåðèòîð³é
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé ç ïîì³òíèì çìåíøåííÿì ê³ëüêîñò³ êðèì³íàëüíî
àêòèâíîãî íàñåëåííÿ, ñêîðî÷åííÿ ÷èñåëüíîñò³ ìîëîäøèõ â³êîâèõ ãðóï íàñåëåííÿ,
ÿê³ ìàþòü íàéâèùèé ð³âåíü êðèì³íàëüíî¿ àêòèâíîñò³ òîùî). Íà öå çíèæåííÿ,
éìîâ³ðíî, âïëèíóëà òàêîæ óñòàíîâêà êåð³âíèöòâà ïîë³ö³¿ íà ïåâíå îáìåæåííÿ
ðåºñòðàö³¿ òà îáë³êó ä³ÿíü ç îçíàêàìè çëî÷èí³â äëÿ òîãî, ùîá îáñÿã êðèì³íàëüíèõ
ïðîöåñóàëüíèõ ä³é, ÿê³ âîíè ìàþòü çä³éñíèòè â ìåæàõ êðèì³íàëüíèõ ïðîâàäæåíü,
â³äïîâ³äàâ ¿õ íèí³øí³ì ìîæëèâîñòÿì.

2. Çáåðåæåííÿ â ö³ëîìó óñòàëåíîãî ðîçïîä³ëó ðåã³îí³â Óêðà¿íè çà ð³âíåì
çëî÷èííîñò³ ïðè ïîì³òíîìó çá³ëüøåíí³ éîãî â îêðåìèõ ³ç íèõ. Äëÿ ñòðóêòóðè ðå-
ã³îí³â çà âåëè÷èíîþ êîåô³ö³ºíòà ³íòåíñèâíîñò³ (ð³âíåì) çëî÷èííîñò³ º õàðàêòåðíèì:
ñòàá³ëüíî âèñîê³ ïîêàçíèêè ó ñõ³äíèõ, ï³âäåííèõ îáëàñòÿõ òà ñòîëèö³ – ðåã³îíàõ
ç âèñîêèì ð³âíåì ïðîìèñëîâîãî ðîçâèòêó òà óðáàí³çàö³¿; ñåðåäí³ – ó öåíòðàëüíèõ
òà ï³âí³÷íèõ ðåã³îíàõ; íèçüê³ – ó çàõ³äíèõ òà îêðåìèõ öåíòðàëüíèõ îáëàñòÿõ, ó
ÿêèõ ïåðåâàæàº ñ³ëüñüêå íàñåëåííÿ ³ çáåð³ãàºòüñÿ íèæ÷èé ð³âåíü ðîçâèòêó ïðî-
ìèñëîâîñò³.

Ó 2018 ð. ðåã³îíè êðà¿íè òàê ðîçïîä³ëèëèñÿ çà âåëè÷èíîþ çàçíà÷åíîãî ïî-
êàçíèêà: ðåã³îíè ç íàéâèùèì êîåô³ö³ºíòîì ³íòåíñèâíîñò³ çëî÷èííîñò³ – ì. Êè¿â
(2046); ðåã³îíè ç äóæå âèñîêèì êîåô³ö³ºíòîì ³íòåíñèâíîñò³ çëî÷èííîñò³ (â³ä 1511
äî 1678) – Ìèêîëà¿âñüêà, Ê³ðîâîãðàäñüêà, Çàïîð³çüêà, Õåðñîíñüêà, Ïîëòàâñüêà
îáëàñò³; ðåã³îíè ç âèñîêèì êîåô³ö³ºíòîì ³íòåíñèâíîñò³ çëî÷èííîñò³ (â³ä 1275 äî
1413) – Äí³ïðîïåòðîâñüêà, ×åðí³ã³âñüêà, Îäåñüêà, Õàðê³âñüêà, ×åðêàñüêà; ðåã³îíè
³ç ñåðåäí³ì êîåô³ö³ºíòîì ³íòåíñèâíîñò³ çëî÷èííîñò³ (â³ä 1019 äî 1152) Æèòî-
ìèðñüêà, Êè¿âñüêà, Ñóìñüêà, Ëüâ³âñüêà îáëàñò³; ðåã³îíè ç íèçüêèì êîåô³ö³ºíòîì
³íòåíñèâíîñò³ çëî÷èííîñò³ (â³ä 799 äî 895) – Âîëèíñüêà, Ð³âíåíñüêà, Õìåëüíèöüêà,
Çàêàðïàòñüêà, ×åðí³âåöüêà, Â³ííèöüêà; ðåã³îíè ç äóæå íèçüêèì êîåô³ö³ºíòîì ³í-
òåíñèâíîñò³ çëî÷èííîñò³ (â³ä 478 äî 671) – Òåðíîï³ëüñüêà, Äîíåöüêà, ²âàíî-
Ôðàíê³âñüêà òà Ëóãàíñüêà îáëàñò³.

Óïðîäîâæ çàçíà÷åíîãî ïåð³îäó çíà÷íî âèð³ñ êîåô³ö³ºíò ³íòåíñèâíîñò³ çëî-
÷èííîñò³ ó Ìèêîëà¿âñüê³é (2013 ð. – 1109, 2015 ð. – 1671, 2018 ð. – 1678), Ïîë-
òàâñüê³é (2013 ð. – 1218, 2015 ð. – 1625, 2018 ð. – 1511), ×åðí³ã³âñüê³é (2013 ð. –
948, 2015 ð. – 1497, 2018 ð. – 1392) îáëàñòÿõ, ÿê³ ç 2014–2015 ðð. ïî÷àëè âõîäèòè
äî ãðóïè ðåã³îí³â ç âèñîêèì çíà÷åííÿì öüîãî ïîêàçíèêà, òà Ëüâ³âñüê³é îáëàñò³
(2013 ð. – 813, 2015 ð. – 1308, 2018 ð. – 1019), ó ÿê³é â³í çá³ëüøèâñÿ â³ä íèçüêîãî
äî ñåðåäíüîãî ð³âíÿ. Âîäíî÷àñ âíàñë³äîê âòðàòè êîíòðîëþ çà ÷àñòèíîþ òåðèòîð³¿
Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé â íèõ â³äáóëîñÿ çíà÷íå çìåíøåííÿ êîåô³ö³ºíò³â
³íòåíñèâíîñò³ çëî÷èííîñò³, â ðåçóëüòàò³ ÿêîãî ö³ ðåã³îíè îïèíèëèñÿ ó ãðóïàõ ç
íèçüêèì òà äóæå íèçüêèì ð³âíåì çëî÷èííîñò³.

3. Âèçíà÷àëüíèé âïëèâ íà êðèì³íàëüíó ñèòóàö³þ ïîñÿãàíü, â÷èíåíèõ ó ì³ñòàõ
òà ñåëèùàõ ì³ñüêîãî òèïó (ÑÌÒ). Ì³ñüê³ çëî÷èíè ñòàíîâèëè àáñîëþòíó á³ëüø³ñòü
óñ³õ çëî÷èííèõ ïîñÿãàíü, ó ñåðåäíüîìó 77,6 %. Ïðîòÿãîì àíàë³çîâàíîãî ïåð³îäó
â³äñîòêîâèé ïîêàçíèê ì³ñüêèõ çëî÷èí³â çðîñòàâ, àëå ïîâ³ëüíî. Ó 2018 ð. â³í ñòà-
íîâèâ 78,3 %. ×àñòêà ñ³ëüñüêèõ çëî÷èí³â êîëèâàëàñÿ â ìåæàõ 19–20 %, à ó 2018 ð.
äîð³âíþâàëà 19,1 %. Òàêå ñòàá³ëüíå ñï³ââ³äíîøåííÿ â³äñîòêîâèõ ïîêàçíèê³â ì³ñüêèõ
òà ñ³ëüñüêèõ çëî÷èí³â çóìîâëåíî òèì, ùî ðîêè ¿õ çðîñòàííÿ òà çíèæåííÿ â öèõ
äâîõ òèïàõ ïîñåëåíü çá³ãàëèñÿ.

4. Ïåðåâàæàííÿ ó ñòðóêòóð³ çëî÷èííîñò³ çà ñòóïåíåì òÿæêîñò³ ïîñÿãàíü
ñåðåäíüî¿ òÿæêîñò³ òà òÿæêèõ çëî÷èí³â. Óïðîäîâæ ðîçãëÿäóâàíîãî ïåð³îäó íàé÷è-
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ñåëüí³øîþ áóëà ãðóïà çëî÷èí³â ñåðåäíüî¿ òÿæêîñò³, ïðè÷îìó ¿õ ÷àñòêà ñåðåä âñ³õ
îáë³êîâàíèõ çëî÷èí³â êîëèâàëàñÿ â³ä 39 % äî 41 % (ðèñ. 2). Ç 2014 ð. äðóãèìè çà
÷èñåëüí³ñòþ ñòàëè òÿæê³ çëî÷èíè. ̄ õ â³äñîòîê ó 2014–2017 ðð. çá³ëüøèâñÿ ç 27,7 %
äî 37,8 %, òîáòî ìàéæå çð³âíÿâñÿ ç ïîêàçíèêîì ïîñÿãàíü ñåðåäíüî¿ òÿæêîñò³. Ó
2018 ð. ñòàëîñÿ çìåíøåííÿ öüîãî ïîêàçíèêà äî 34,5 %. ×àñòêà çëî÷èí³â íåâåëèêî¿
òÿæêîñò³ ó 2014–2017 ðð. ñêîðîòèëàñÿ ç 28,7 % äî 20,4 %, à ó 2018 ð. ñòàíîâèëà
21,9 %. Â³äñîòêîâèé ïîêàçíèê îñîáëèâî òÿæêèõ çëî÷èí³â ó 2014 ð. çá³ëüøèâñÿ ç
2,4 % äî 4,9 %, ó íàñòóïíîìó ðîö³ äîð³âíþâàâ 3,8 %, à ó 2016–2018 ðð. ïåðåáóâàâ
íà ð³âí³ 3,2 %.

Ðèñ. 2. Ñòðóêòóðà çëî÷èí³â çà ñòóïåíåì òÿæêîò³ â Óêðà¿í³ ó 2013–2018 ðð.

Ïîñÿãàííÿ ñåðåäíüî¿ òÿæêîñò³ òà òÿæê³ çëî÷èíè ñòàíîâëÿòü ìàéæå 3/4 âñ³õ
çëî÷èí³â, ¿õ äèíàì³êà âèçíà÷àëüíî âïëèâàº íà äèíàì³êó çëî÷èííîñò³ â êðà¿í³.
Çíèæåííÿ ÷èñåëüíîñò³ çëî÷èí³â ñåðåäíüî¿ òà, îñîáëèâî, íåâåëèêî¿ òÿæêîñò³ çà
îñòàíí³ äâà ðîêè çóìîâëåíå ïðàãíåííÿì çíèçèòè íàâàíòàæåííÿ íà ïðàâîîõîðîííó
ñèñòåìó, ïåðåäóñ³ì îðãàíè ïîë³ö³¿, ùîá âîíè ìîãëè åôåêòèâíî ïðîòèä³ÿòè á³ëüø
òÿæêèì çëî÷èíàì.

5. Çáåðåæåííÿ âèñîêîãî ð³âíÿ çëî÷èí³â ïðîòè æèòòÿ òà çäîðîâ’ÿ îñîáè ïðè
ïåðåâàæàíí³ òåíäåíö³¿ äî ¿õ çíèæåííÿ. Ï³ñëÿ ñïëåñêó ó 2013 ð. (71749, çðîñòàííÿ
ó 3,9 ðàçè) ÷èñåëüí³ñòü ïîñÿãàíü ö³º¿ êàòåãîð³¿ ïîñò³éíî çìåíøóâàëàñÿ ³ ñòàíîâèëà
ó 2017 ð. 38274 (–46,7 %) ³ ëèøå â îñòàííüîìó ðîö³ ïåð³îäó, ùî àíàë³çóºòüñÿ,
çíèæåííÿ ïðèïèíèëîñÿ (39164, +2,3 %) (ðèñ. 3).

Ðèñ. 3. Äèíàì³êà çëî÷èí³â ïðîòè æèòòÿ òà çäîðîâ’ÿ îñîáè â Óêðà¿í³ ó 2013–2018 ðð.
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Äèíàì³êà óìèñíèõ âáèâñòâ (ñò.ñò. 115–118 ÊÊ) ìàëà ñõîæèé õàðàêòåð, àëå
áóëè é ïåâí³ â³äì³ííîñò³. Íàéá³ëüø çíà÷íå çðîñòàííÿ ¿õ ê³ëüêîñò³ â³äáóëîñÿ íå ó
2013 ð. à ó 2014 ð. (11532, +94,7 %), ó íàñòóïí³ òðè ðîêè â³äïîâ³äíèé ïîêàçíèê
çìåíøóâàâñÿ ³ äîð³âíþâàâ ó 2017 ð. 5180 (–55,1 %). Ó 2018 ð. ê³ëüê³ñòü òàêèõ
ä³ÿíü çá³ëüøèëîñÿ íà 8,1% ³ äîð³âíþâàëî 5600. ×èñëî òàê çâàíèõ î÷åâèäíèõ
óìèñíèõ âáèâñòâ, ÿêå îêðåìî îáë³êîâóºòüñÿ ç 2013 ð., çðîñëî ç 2042 äî 4920 ó
2014 ð., à â íàñòóïí³ ðîêè ïîñò³éíî çìåíøóâàëîñÿ ³ ñòàíîâèëî ó 2018 ð. 1547, ùî
ó 2,3 ðàçè ìåíøå ð³âíÿ 2014 ð.

Ñóòòºâå çðîñòàííÿ ê³ëüêîñò³ óìèñíèõ âáèâñòâ ó 2013–2014 ðð. ïîâ’ÿçàíî ç
ðåàë³çàö³ºþ íîâèõ íîðìàòèâíèõ ïîëîæåíü ùîäî ïîðÿäêó ä³é ïðàö³âíèê³â ïðàâî-
îõîðîííèõ îðãàí³â ó ðàç³ íàäõîäæåííÿ äî íèõ ³íôîðìàö³¿ ïðî ñìåðòü ëþäèíè [6].
Äî ªÐÄÐ ïî÷àëè âíîñèòè ³íôîðìàö³þ ïðî ïåâíó ê³ëüê³ñòü ïðèðîäíèõ ñìåðòåé,
ôàêò³â çíèêíåííÿ áåç â³ñò³, ³ êâàë³ô³êóâàòè òàê³ ïîä³¿ ÿê óìèñí³ âáèâñòâà. Ùå îä-
íèì âàãîìèì ôàêòîðîì çðîñòàííÿ ê³ëüêîñò³ òàêèõ çëî÷èí³â ó 2014 ð. áóëî ³íòåíñèâíå
âåäåííÿ â³éñüêîâèõ ä³é ó çîí³ ÀÒÎ, âèïàäêè çàãèáåë³ ëþäåé, ÿê³ êâàë³ô³êóâàëèñÿ
ñàìå ÿê óìèñí³ âáèâñòâà.

Àíàëîã³÷íà äèíàì³êà õàðàêòåðíà é äëÿ ³íøèõ íàéá³ëüø íåáåçïå÷íèõ òà ïî-
øèðåíèõ âèä³â çëî÷èí³â ö³º¿ ñïðÿìîâàíîñò³ – óìèñíèõ òÿæêèõ ò³ëåñíèõ óøêîäæåíü
(2013 ð.: 3026; 2017 ð.: 2096 (–30,7 %); 2018 ð.: 2130 (+1,6 %)) òà óìèñíèõ ò³ëåñíèõ
óøêîäæåíü ñåðåäíüî¿ òÿæêîñò³ (2013 ð.: 5402, 2017 ð.: 3077 (–43,0 %); 2018 ð.:
3139 (+2,0 %)).

Îêðåìî ñë³ä âèä³ëèòè òàêèé âèä çëî÷èí³â ö³º¿ êàòåãîð³¿, ÿê ëåãê³ ò³ëåñí³
óøêîäæåííÿ. Ó 2013 ð. áóëî çàáåçïå÷åíî ¿õ ìàêñèìàëüíî ïîâíó ðåºñòðàö³þ, ÷èñåëü-
í³ñòü ïîñÿãàíü öüîãî âèäó ñêëàëà 50018, âíàñë³äîê ÷îãî ö³ çëî÷èíè ñòàëè íàéá³ëüø
ïîøèðåíèìè ñåðåä óñ³õ ä³ÿíü çàçíà÷åíî¿ ñïðÿìîâàíîñò³ (69,7 %). Ó íàñòóïí³ ÷î-
òèðè ðîêè ê³ëüê³ñòü òàêèõ ä³ÿíü ïîñò³éíî çìåíøóâàëàñÿ, îñîáëèâî ³íòåíñèâíî ó
2014 ð. (–24,3 %) òà 2017 ð. (–20,6 %), ³ ñêëàëà ó 2017 ð. 23789, à ó 2018 ð. çàëèøè-
ëàñÿ íà ìèíóëîð³÷íîìó ð³âí³ 23447, (–1,4 %). ×àñòêà çàçíà÷åíèõ ïîñÿãàíü ñåðåä
âñ³õ çëî÷èí³â ö³º¿ ñïðÿìîâàíîñò³ çìåíøèëàñÿ äî 59,9 %.

7. Çíà÷íå ïåðåâàæàííÿ ïîñÿãàíü ïðîòè âëàñíîñò³ ñåðåä óñ³õ çëî÷èí³â ïðè
êîëèâàííÿõ ïîêàçíèê³â íàéá³ëüø ïîøèðåíèõ ¿õ âèä³â. Ïðîòÿãîì 2014–2016 ðð. ¿õ
÷àñòêà ñåðåä âñ³õ çëî÷èí³â çðîñëà ç 59,4 % äî 68,4 %, à â îñòàíí³ äâà ðîêè àíà-
ë³çîâàíîãî ïåð³îäó ñêîðîòèëàñÿ äî 62,4 %. Ï³ñëÿ ðåºñòðàö³¿ ó 2013 ð. 334821 çëî-
÷èíó ö³º¿ êàòåãîð³¿ ¿õ ê³ëüê³ñòü ó íàñòóïíîìó ðîö³ çìåíøèëàñÿ íà 7,0 % ³ ñòàíîâèëà
311342. Óïðîäîâæ íàñòóïíèõ äâîõ ðîê³â öåé ïîêàçíèê çðîñòàâ – 2016 ð. 405549
(+30,3 %). Ó 2017–2018 ðð. ê³ëüê³ñòü çëî÷èí³â ïðîòè âëàñíîñò³ çìåíøèëàñÿ íà
17,2 % òà 9,5 % â³äïîâ³äíî ³ ñòàíîâèëà 303850 (ðèñ. 4). Òàêèì ÷èíîì, äèíàì³êà
çëî÷èí³â ïðîòè âëàñíîñò³ ÷åðåç ¿õ äîì³íóâàííÿ ó ñòðóêòóð³ çëî÷èííîñò³ âèçíà÷àëüíî
âïëèâàº íà äèíàì³êó âñ³õ îáë³êîâàíèõ çëî÷èí³â.
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Ðèñ. 4. Äèíàì³êà âñ³õ çëî÷èí³â ïðîòè âëàñíîñò³ òà êðàä³æîê â Óêðà¿í³ ó 2013–2018 ðð.

Ñåðåä ïîñÿãàíü ïðîòè âëàñíîñò³ òà ñåðåä óñ³õ îáë³êîâàíèõ çëî÷èí³â àáñîëþòíó
á³ëüø³ñòü ñêëàäàëè êðàä³æêè. ¯õ ÷àñòêà ñåðåä çëî÷èí³â ö³º¿ ñïðÿìîâàíîñò³ çà ö³
ðîêè çá³ëüøèëàñÿ ç 72,5 % äî 78,5 %, à â³äñîòêîâèé ïîêàçíèê ñåðåä óñ³õ çëî÷èí³â
çð³ñ ç 43,1 % ó 2013 ð. äî 52,7 % ó 2016 ð., à ó 2018 ð. çìåíøèâñÿ äî 49,0 %. Äèíàì³-
êà êðàä³æîê ïðèðîäíî áóëà òàêîþ æ, ÿê ³ âñ³õ çëî÷èí³â ö³º¿ êàòåãîð³¿: ó 2014 ð. –
ñêîðî÷åííÿ äî 226833 (–6,6 %), ó 2015–2016 ðð. – çðîñòàííÿ äî 312172 (+37,6 %),
ó 2017–2018 ðð. – çíèæåííÿ äî 238492 (–23,6 %).

Ñë³ä âèä³ëèòè äâà ð³çíîâèäè êðàä³æîê, ÿê³ ñïðè÷èíÿþòü çíà÷íó ìàòåð³àëüíó
øêîäó ãðîìàäÿíàì ³ ÷àñòî â÷èíÿþòüñÿ îðãàí³çîâàíèìè ãðóïàìè ó âèãëÿä³ ïðîìèñëó,
òîáòî ñóòòºâî óñêëàäíþþòü êðèì³íàëüíó ñèòóàö³þ â êðà¿í³. Öå êâàðòèðí³ êðàä³æêè
òà âèïàäêè íåçàêîííîãî çàâîëîä³ííÿ òðàíñïîðòíèìè çàñîáàìè2, ÿê³ íàé÷àñò³øå
çä³éñíþþòüñÿ øëÿõîì êðàä³æêè. Íà òë³ ïîã³ðøåííÿ êðèì³íîãåííî¿ îáñòàíîâêè â
êðà¿í³ ó 2014–2016 ðð. ê³ëüê³ñòü êðàä³æîê ³ç êâàðòèð ïîñò³éíî çðîñòàëà. ßêùî ó
2013 ð. âîíà ñòàíîâèëà 17450, òî ó 2016 ð. – 27204 (çðîñòàííÿ á³ëüøå í³æ ó ï³âòî-
ðà ðàçè). Ó íàñòóïí³ äâà ðîêè â ðåçóëüòàò³ ñóòòºâîãî ï³äâèùåííÿ ð³âíÿ ñåê’þòå-
ðèçàö³¿ æèòëîâîãî ñåêòîðó ÷èñëî òàêèõ ä³ÿíü çìåíøèëîñÿ íà 7,5 % òà 19,6 % â³ä-
ïîâ³äíî ³ ñêëàëî 20228. Ñõîæîþ áóëà ñèòóàö³ÿ ç ïîñÿãàííÿìè íà òðàíñïîðòí³
çàñîáè. Ï³ñëÿ ñïëåñêó ó 2014 ð. (+86,1 %) ó íàñòóïí³ äâà ðîêè ¿õ ÷èñåëüí³ñòü êî-
ëèâàëàñÿ (–9,3 % òà +6,5 % â³äïîâ³äíî), àëå çàëèøàëàñÿ çíà÷íîþ ³ ñòàíîâèëà ó
2016 ð. – 12205. Ó íàñòóïí³ äâà ðîêè ê³ëüê³ñòü òàêèõ ä³ÿíü ³ñòîòíî çìåíøóâàëàñÿ
(–26,1 % òà –26,3% â³äïîâ³äíî) ³ ñòàíîâèëà ó 2018 ð. – 6642. Óïðîäîâæ çàçíà÷åíîãî
ïåð³îäó ó ñåðåäíüîìó ïîíàä 59 % òàêèõ ä³ÿíü ñòàíîâèëè ïîñÿãàííÿ íà àâòîìî-
á³ë³.

Ó ö³ëîìó ñõîæîþ áóëà òàêîæ äèíàì³êà íàéá³ëüø ïîøèðåíèõ êîðèñëèâî-íà-
ñèëüíèöüêèõ çëî÷èí³â – ãðàáåæ³â òà ðîçáî¿â. Òàê, ê³ëüê³ñòü ãðàáåæ³â ó 2014 ð. çìåí-
øèëàñÿ ç 22695 äî 20541 (–9,5 %), ó íàñòóïí³ äâà ðîêè çðîñëà äî 27199 (+32,4 %),
à â îñòàíí³ äâà ðîêè ñóòòºâî çìåíøèëàñÿ (–33,3 % òà –23,7 %) ³ ñòàíîâèëà –
13838. Ê³ëüê³ñòü ðîçáî¿ íàâïàêè ó 2014 ð. çá³ëüøèëàñÿ ïðîòè ïîïåðåäíüîãî ðîêó

2 Ìè ðîçãëÿäàºìî öåé âèä çëî÷èíó ñåðåä ïîñÿãàíü ïðîòè âëàñíîñò³, îñê³ëüêè, íà äóìêó
á³ëüøîñò³ â÷åíèõ, ÿêó ìè ïîä³ëÿºìî, â³í çà ñâîºþ ñóòí³ñòþ íàëåæèòü ñàìå äî âêàçàíî¿ êàòåãîð³¿
çëî÷èí³â.

© Kulyk Oleksandr, 2019



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.15

155

íà 36,4% ³ ñêëàëà 3895, ó íàñòóïí³ äâà ðîêè ñïî÷àòêó çìåíøèëàñÿ (–8,7 %), à
ïîò³ì çðîñëà (+9,8 %) ³ â³äïîâ³äàëà 3904, à â îñòàííº äâîð³÷÷ÿ àíàë³çîâàíîãî
ïåð³îäó çìåíøèëàñÿ íà 23,0 % òà 24,7 % â³äïîâ³äíî ³ ñòàíîâèëà 2263.

Íåñïðèÿòëèâà ñîö³àëüíî-åêîíîì³÷íà ñèòóàö³ÿ çóìîâèëà ïîøèðåííÿ ìàéæå
âñ³õ âèä³â ïîñÿãàíü íà âëàñí³ñòü ó 2015–2016 ðð. Ïîì³òíå çìåíøåííÿ ÷èñåëüíîñò³
ïîñÿãàíü ö³º¿ ñïðÿìîâàíîñò³ â îñòàíí³ äâà ðîêè ðîçãëÿäóâàíîãî ïåð³îäó çóìîâëåíå
ï³äâèùåííÿì ð³âíÿ çàõèùåíîñò³ îá’ºêò³â âëàñíîñò³, ÿê³ íàé÷àñò³øå ñòàþòü
ïðåäìåòîì ïîñÿãàíü, à òàêîæ îáìåæåííÿì ðåºñòðàö³¿ òà îáë³êó êîðèñëèâèõ çëî÷èí³â,
ÿê³ íå ñòàíîâëÿòü ñóñï³ëüíî¿ íåáåçïåêè.

8. Òåíäåíö³¿ ñêîðî÷åííÿ ê³ëüêîñò³ ãðóï çëî÷èí³â áåç ïîòåðï³ëîãî, ÷èñåëüí³ñòü
ÿêèõ çàëåæèòü â³ä àêòèâíîñò³ ï³äðîçä³ë³â ïîë³ö³¿ ùîäî ¿õ âèÿâëåííÿ, ïðîòÿãîì
á³ëüøî¿ ÷àñòèíè àíàë³çîâàíîãî ïåð³îäó. Íà ïî÷àòêó àíàë³çîâàíîãî ïåð³îäó â³äáó-
âàëîñÿ çíèæåííÿ ÷èñåëüíîñò³ îñíîâíèõ ãðóï çëî÷èí³â áåç ïîòåðï³ëîãî. Ó 2014–
2016 ðð. ê³ëüê³ñòü çëî÷èí³â ó ñôåð³ îá³ãó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå-
÷îâèí, ¿õ àíàëîã³â àáî ïðåêóðñîð³â òà ³íøèõ çëî÷èí³â ïðîòè çäîðîâ’ÿ íàñåëåííÿ
(íàðêîçëî÷èí³â) çìåíøèëàñÿ ç 33982 äî 23029 (–32,2 %), ó ñôåð³ ñëóæáîâî¿
ä³ÿëüíîñò³ òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç íàäàííÿì ïóáë³÷íèõ ïîñëóã, –
ç 16586 äî 14820 (–10,6%), à ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ – ç 11104 äî 6297
(–43,3 %) ó 2017 ð. Òåíäåíö³ÿ çíèæåííÿ ó ö³ ðîêè áóëà õàðàêòåðíîþ òàêîæ äëÿ
îñíîâíèõ ïîêàçíèê³â îðãàí³çîâàíî¿ çëî÷èííîñò³. Ó 2014–2016 ðð. ê³ëüê³ñòü âèÿâ-
ëåíèõ îðãàí³çîâàíèõ ãðóï òà çëî÷èííèõ îðãàí³çàö³é (ÎÃ òà ÇÎ) çìåíøèëàñÿ ç 172
äî 102(– 40,7 %), âèÿâëåíèõ îñ³á, ÿê³ â÷èíèëè çëî÷èíè ó ñêëàä³ ÎÃ òà ÇÎ, – ç 662
äî 368 (– 44,4 %) òà çëî÷èí³â, â÷èíåíèõ ÎÃ òà ÇÎ, – ç 1984 äî 1331 (–32,9 %). Öå
çíèæåííÿ ñòàëî íàñë³äêîì äåìîðàë³çàö³¿ ïðàö³âíèê³â ì³ë³ö³¿ (ïîë³ö³¿), çä³é-ñíåííÿ
çàõîä³â ùîäî ïåðåáóäîâè ¿õ ñòðóêòóðíî¿ ïåðåáóäîâè òà ñêîðî÷åííÿ (ÁÍÎÍ) àáî
ë³êâ³äàö³¿ (ÃÓÁÎÇ), ùî ïðèðîäíî ïîçíà÷èëîñÿ íà åôåêòèâíîñò³ ¿õ ä³ÿëüíîñò³.

Çà ðàõóíîê âæèòòÿ íèçêè îðãàí³çàö³éíî-óïðàâë³íñüêèõ çàõîä³â ó 2017 ð.
òåíäåíö³þ ïàä³ííÿ ðåçóëüòàò³â ðîáîòè ïî çàçíà÷åíèõ çëî÷èíàõ âäàëîñÿ ïðèïèíèòè,
³ â³äáóëîñÿ ïîêðàùåííÿ á³ëüøîñò³ ¿¿ ïîêàçíèê³â. Òàê, ê³ëüê³ñòü âèÿâëåíèõ íàðêî-
çëî÷èí³â çá³ëüøèëàñÿ â³äðàçó íà 26 % ³ 2017 ð. ñòàíîâèëà 29010. Ï³ñëÿ òàêîãî
çðîñòàííÿ íàâàíòàæåííÿ àêòèâí³ñòü ïðàö³âíèê³â ï³äðîçä³ë³â ïðîòèä³¿ íàðêîçëî÷èí-
íîñò³ ó 2018 ð. äåùî çìåíøèëàñÿ ³ ê³ëüê³ñòü âèÿâëåíèõ ïîñÿãàíü ñòàíîâèëà 27007
(–6,9 %). Ó 2017 ð. òàêîæ ð³çêî çðîñëà ÷èñåëüí³ñòü âñòàíîâëåíèõ çëî÷èí³â ó ñôåð³
ñëóæáîâî¿ ä³ÿëüíîñò³ òà ïðîôåñ³éíî¿ ä³ÿëüíîñò³, ïîâ’ÿçàíî¿ ç íàäàííÿì ïóáë³÷íèõ
ïîñëóã, – 19234 (+29,8 %). Ó íàñòóïíîìó ðîö³ öåé ïîêàçíèê òàêîæ òðîõè çá³ëüøèâñÿ
(19909, +3,5 %). Íà â³äì³íó â³ä ïåðøèõ äâîõ ãðóï çëî÷èí³â áåç ïîòåðï³ëîãî
ê³ëüê³ñòü ïîñÿãàíü ó ñôåð³ ãîñïîäàðñüêî¿ ä³ÿëüíîñò³ ó 2018 ð. ëèøå ïåðåñòàëà
çíèæóâàòèñÿ ³ çàëèøèëàñÿ íà ð³âí³ ìèíóëîãî ðîêó 6334 (+0,6 %). Íàéá³ëüø
ñóòòºâî óïðîäîâæ 2017–2018 ðð. çá³ëüøèëèñÿ ïîêàçíèêè ïðîÿâ³â îðãàí³çîâàíî¿
çëî÷èííîñò³: âèÿâëåíèõ ÎÃ òà ÇÎ – äî 258 (ó 2,5 ðàçè); îñ³á, ÿê³ â÷èíèëè çëî÷èíè
ó ñêëàä³ ÎÃ òà ÇÎ, – äî 1064 (ó 2,9 ðàçè); çëî÷èí³â, ÿê³ â÷èíèëè ÎÃ òà ÇÎ – äî
2283 (+71,5 %).

Íàñê³ëüêè òåíäåíö³ÿ ï³äâèùåííÿ ð³âíÿ ä³ÿëüíîñò³ ï³äðîçä³ë³â ïîë³ö³¿ çà
öèìè íàïðÿìàìè ïðîòèä³¿ çëî÷èííîñò³ áóäå óñòàëåíîþ, ç’ÿñóºòüñÿ ó íàñòóïí³
ðîêè.
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9. Âèñîêèé ð³âåíü çëî÷èííîñò³ ïðîòè ãðîìàäñüêî¿ áåçïåêè. Ê³ëüê³ñòü çëî÷èí³â
ïðîòè ãðîìàäñüêî¿ áåçïåêè çá³ëüøèëàñÿ ó 2014 ð. á³ëüøå í³æ ó ï³âòîðà ðàçè
ïðîòè ïîïåðåäíüîãî ³ ñòàíîâèëà 11947. Òàêå çíà÷íå çðîñòàííÿ ïîâ’ÿçàíî ³ç
çàãîñòðåííÿì ñóñï³ëüíî-ïîë³òè÷íî¿ ñèòóàö³¿ â êðà¿í³ òà âåäåííÿì ìàñøòàáíèõ
áîéîâèõ ä³é ó çîí³ ÀÒÎ. Ó íàñòóïí³ ðîêè ïîïðè ïåâí³ êîëèâàííÿ (2015 ð.: –2,1 %;
2016 ð.: –6,8 %; 2017 ð.: +8,0 %) ê³ëüê³ñòü òàêèõ ïîñÿãàíü çàëèøàëàñÿ çíà÷íîþ ³
ó 2018 ð. ñêëàëà 10711 (–9,0 %).

Àêòèâí³ñòü ñåïàðàòèñòñüêèõ óãðóïîâàíü ÿê ó çîí³ ÎÑÎ, òàê ³ çà ¿¿ ìåæàìè
ïðèçâåëà äî âèñîêîãî ð³âíÿ ïðîÿâ³â òåðîðèçìó òà îðãàí³çîâàíî¿ çëî÷èííîñò³.
Ê³ëüê³ñòü âèïàäê³â ñòâîðåííÿ çëî÷èííèõ îðãàí³çàö³é ñòàíîâèëà ó 2013 ð. – 8, ó
2016 ð. – 33, ó 2018 ð. – 84; òåðîðèñòè÷íèõ àêò³â – 4, 1865 òà 950; ñòâîðåííÿ òå-
ðîðèñòè÷íî¿ ãðóïè ÷è òåðîðèñòè÷íî¿ îðãàí³çàö³¿ – 1, 391 òà 175 â³äïîâ³äíî.

Çíà÷íîþ çàãðîçîþ äëÿ ñóñï³ëüñòâà ñòàëî ñòâîðåííÿ íåïåðåäáà÷åíèõ çàêîíîì
âîºí³çîâàíèõ àáî çáðîéíèõ ôîðìóâàíü. Ó 2014 ð. ÷èñåëüí³ñòü òàêèõ ôàêò³â çðîñëà
ç 0 äî 457, ó 2015 ð. – äî 543, à ó 2018 ð. – 396. Ñòâîðåííÿ òàêèõ ôîðìóâàíü ïî-
ðóøóº âèêëþ÷íå ïðàâî äåðæàâè íà çàñòîñóâàííÿ ñèëè ³ òèì ñàìèì ðóéíóº ñàìó
äåðæàâíó âëàäó â êðà¿í³.

Âåäåííÿ ìàñøòàáíèõ áîéîâèõ ä³é â çîí³ ÎÑÎ ³ çàëó÷åííÿ äî íèõ çíà÷íî¿
ê³ëüêîñò³ â³éñüêîâîñëóæáîâö³â òà ïðàâîîõîðîíö³â ìàëè îá’ºêòèâíèì íàñë³äêîì
ïîøèðåííÿ âèïàäê³â íåçàêîííîãî ïîâîäæåííÿ ç³ çáðîºþ, áîéîâèìè ïðèïàñàìè
àáî âèáóõîâèìè ðå÷îâèíàìè. Ó 2014 ð. áóëî îáë³êîâàíî 7228 (+4,3 %) òàêèõ
ä³ÿíü, ó 2017 ð. – 8002 (+10,7 % äî ð³âíÿ 2014 ð.), à ó 2018 ð. – 7466 (–6,7 %). Òàê³
ä³ÿííÿ ñòàíîâèëè ó ñåðåäíüîìó 68,1 % óñ³õ çëî÷èí³â ö³º¿ ñïðÿìîâàíîñò³. Ïîøèðåííÿ
öèõ çëî÷èí³â ìîæíà ðîçãëÿäàòè ÿê îêðåìèé ôàêòîð ïîã³ðøåííÿ êðèì³íàëüíî¿
ñèòóàö³¿ â êðà¿í³ ó ö³ëîìó.

10. Çðîñòàííÿ ê³ëüêîñò³ çëî÷èí³â, ÿê³ â÷èíÿþòüñÿ ðåöèäèâ³ñòàìè. Ó 2014–
2016 ðð. ÷èñåëüí³ñòü çëî÷èí³â, ïðîâàäæåííÿ çà ÿêèìè íàïðàâëåí³ äî ñóäó, â÷èíåíèõ
îñîáàìè, ÿê³ ðàí³øå â÷èíÿëè çëî÷èíè, çìåíøèëàñÿ ç 62625 äî 50510 (–19,3 %), à
â íàñòóïí³ äâà ðîêè çðîñëà á³ëüøå í³æ ó ï³âòîðà ðàçè ³ ñòàíîâèëà 77200. Ïîïðè
ö³ êîëèâàííÿ ÷àñòêà òàêèõ çëî÷èí³â ñåðåä óñ³õ ïîñÿãàíü ö³º¿ êàòåãîð³¿ ïîñò³éíî
çá³ëüøóâàëàñÿ (2013 ð.: 29,0 %; 2014 ð.: 34,8 %; 2017 ð.: 36,3 %) ³ ó 2018 ð.
ñòàíîâèëà 43,1 %. Çðîñòàííÿ â³äñîòêà çëî÷èí³â, ó÷èíåíèõ ðåöèäèâ³ñòàìè, çóìîâëåíå
ôîðìóâàííÿì ó êðà¿í³ ìàðã³íàëüíîãî ïðîøàðêó íàñåëåííÿ ç ï³äâèùåíîþ êðèì³-
íàëüíîþ àêòèâí³ñòþ. Ó ñó÷àñí³é êðèì³íàëüí³é ñèòóàö³¿ â êðà¿í³ ñàìå òàê³ îñîáè
÷àñò³øå ï³ääàþòüñÿ âïëèâó ñèñòåìè êðèì³íàëüíîãî ñóäî÷èíñòâà.

Óçàãàëüíþþ÷è çàçíà÷åíå âèùå, ìîæíà êîíñòàòóâàòè, ùî â Óêðà¿í³ ùå
ïðîäîâæóºòüñÿ ïðîöåñ òðàíñôîðìàö³¿ çëî÷èííîñò³ ñîö³àë³ñòè÷íîãî ñóñï³ëüñòâà ó
çëî÷èíí³ñòü ðèíêîâîãî ñóñï³ëüñòâà. Âèçíà÷àëüíî âïëèâàº íà êðèì³íàëüíó ñèòóàö³þ
â êðà¿í³ äèíàì³êà êîðèñëèâèõ ïîñÿãàíü íà âëàñí³ñòü. Äëÿ á³ëüø òî÷íî¿ îö³íêè
ñòàíó çëî÷èí³â ïðîòè æèòòÿ ³ çäîðîâ’ÿ îñîáè íåîáõ³äíî âäîñêîíàëèòè ïîðÿäîê
ðåºñòðàö³¿ òà îáë³êó òàêèõ ä³ÿíü, ïåðåäóñ³ì óìèñíèõ óáèâñòâ. Âèÿâëåííÿ íèçêè
íåáåçïå÷íèõ âèä³â çëî÷èí³â áåç ïîòåðï³ëîãî ñóòòºâî îáìåæóºòüñÿ íèí³øí³ì ð³âíåì
êàäðîâîãî òà ìàòåð³àëüíî-òåõí³÷íîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ â³äïîâ³äíèõ ï³äðîç-
ä³ë³â Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè. Äåñòàá³ë³çóþ÷èé âïëèâ íà êðèì³íàëüíó ñèòóà-
ö³þ â êðà¿í³ ÷èíèòü ïîøèðåííÿ ãðóïîâèõ ïîðóøåíü ãðîìàäñüêîãî ïîðÿäêó, ñòâî-
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ðåííÿ íåçàêîííèõ ôîðìóâàíü, ÿê³ ñõèëüí³ äî ïðîòèçàêîííèõ ñèëîâèõ àêö³é äëÿ
äîñÿãíåííÿ ïåâíèõ ïîë³òè÷íèõ òà ³íøèõ ö³ëåé. Â êðà¿í³ ôîðìóºòüñÿ ìàðã³íàëüíèé
ïðîøàðîê íàñåëåííÿ, ñõèëüíîãî äî â÷èíåííÿ çëî÷èí³â, ÿêèé âñå ÷àñò³øå ñòàº
îá’ºêòîì âïëèâó ñèñòåìè êðèì³íàëüíîãî ñóäî÷èíñòâà.

Ââàæàºìî, ùî ïðîöåñ òðàíñôîðìàö³¿ òðèâàòèìå ùå ïåâíèé ÷àñ ³ áóäå ïðè-
ñêîðþâàòèñÿ àáî ãàëüìóâàòèñÿ íà òë³ ïîêðàùåííÿ àáî ïîã³ðøåííÿ ñîö³àëüíî-
åêîíîì³÷íî¿ ñèòóàö³¿ â êðà¿í³.
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CRIMINAL SITUATION IN UKRAINE: MODERN TRENDS

Currently, six years have passed since the introduction of the new crime registration
and recording system in Ukraine. Based on the analysis of statistical data contained
in the Unified Report on Criminal Offences (Form No. 1), approved by the order of
the Prosecutor General’s Office of Ukraine in coordination with the State Statistics
Service of Ukraine from 23.10.2012 to 2013–2018, the article identifies the main
trends in the development of the current criminal situation in the country and the
factors that predetermine.

These trends include:
the lack of a stable trend in the number of recorded crimes, significant fluctuations

of this indicator during the specified period, both upwards and downwards;
maintaining consistently high crime rates in the eastern and southern regions

and the capital; medium – in the central and northern regions; low – in the western
and separate central areas. It was stated a marked increase in the crime rate in the
Nikolaev, Poltava and Chernihiv regions;

determining influence on the criminal situation of crimes committed in cities
and urban-type settlements (PGT);

the prevalence in the structure of crime in the severity of acts of moderate
severity and serious crimes;

maintaining a high level of crimes against human life and health, with a downward
trend prevailing;

a significant predominance of crimes against property among all crimes with
fluctuations in the indicators of the most common types of crime;

the tendency to reduce crime groups without a victim, the number of which
depends on the activity of the police units in their detection during the majority of
the period under review;

high crime against public safety;
the increase in the number of crimes, the proceedings of which is directed to the

court committed by repeat offenders.
The general conclusion is that in Ukraine the process of transforming the criminality

of a socialist society into the criminality of a market society is continuing, with the
determining influence on the criminal situation of the dynamics of acquisitive crimes.

Keywords: criminal situation, crime, crime structure, crime dynamics, types of
crime, crime rates, crime factors.
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ÐÎÁÎÒÀ ÏÎË²Ö²¯ Â ÓÌÎÂÀÕ ÄÅÎÊÓÏÀÖ²¯:
ÇÀÐÓÁ²ÆÍÈÉ ÄÎÑÂ²Ä ÒÀ ÊÐÈÌ²ÍÎÃÅÍÍ² ÂÈÊËÈÊÈ

Ó ñòàòò³ ïðîàíàë³çîâàíî îñíîâí³ ï³äõîäè, çä³éñíåí³ Õîðâàò³ºþ, Áîñí³ºþ òà
Ãåðöåãîâèíîþ äëÿ íàëàãîäæåííÿ åôåêòèâíî¿ ä³ÿëüíîñò³ ïîë³ö³¿ ï³ñëÿ çàâåðøåííÿ
çáðîéíîãî êîíôë³êòó. Âñòàíîâëåíî, ùî ïîñòêîíôë³êòí³ êðà¿íè ìàþòü ñï³ëüí³
ï³äõîäè: äåì³ë³òàðèçàö³ÿ òà ðåôîðìóâàííÿ ïîë³ö³¿, íàâ÷àííÿ ïåðñîíàëó òà éîãî
ñåðòèô³êàö³ÿ, ïðîòèä³ÿ êîðóïö³¿ òà íåçàêîííîìó îá³ãó çáðî¿. Ðîçãëÿíóòî çì³ñò
òà îñîáëèâîñò³ òàêèõ çàõîä³â, à òàêîæ ñóòí³ñòü êðèì³íîãåííèõ âèêëèê³â, ùî
ïîñòàþòü ïåðåä ïîë³ö³ºþ â óìîâàõ ðîáîòè íà äåîêóïîâàíèõ òåðèòîð³ÿõ. Âèçíà÷åíî,
ùî äîñâ³ä êðà¿í êîëèøíüî¿ Þãîñëàâ³¿ ìîæå áóòè âðàõîâàíèé ïðè ñòðàòåã³÷íîìó
ïëàíóâàíí³ ðîçâèòêó ÌÂÑ Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: ä³ÿëüí³ñòü ïîë³ö³¿ íà äåîêóïîâàíèõ òåðèòîð³ÿõ, ïîñòêîí-
ôë³êòíèé ïåð³îä, êðèì³íîãåíí³ âèêëèêè, äåì³ë³òàðèçàö³ÿ òà ðåôîðìóâàííÿ ïîë³ö³¿.

Ïåðñïåêòèâè çàâåðøåííÿ çáðîéíîãî êîíôë³êòó íà Äîíáàñ³ º îäíèì ³ç ïð³î-
ðèòåòíèõ ïèòàíü íå ëèøå ïîë³òè÷íèõ, à é íàóêîâèõ äèñêóñ³é. Ó ïîë³òè÷í³é ñôåð³
ö³ ïåðñïåêòèâè îêðåñëåí³ ³í³ö³àòèâîþ Óêðà¿íè ùîäî ââåäåííÿ íà òåðèòîð³þ
ÎÐÄËÎ ìèðîòâîð÷î¿ ì³ñ³¿, ÿêà àêòèâíî îáãîâîðþâàëàñÿ ó íîðìàíäñüêîìó òà
ì³íñüêîìó ôîðìàò³ óïðîäîâæ 2018 ðîêó [1, 2]. Ó íàóêîâ³é, çîêðåìà ïðàâîâ³é,
ïëîùèí³ çàçíà÷åíà ³í³ö³àòèâà, ï³äòðèìàíà ïîëîæåííÿìè Çàêîíó Óêðà¿íè “Ïðî
îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿íè
íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ ó Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ”, à
òàêîæ ïðàêòè÷íî-îð³ºíòîâàíîþ â³ç³ºþ ÌÂÑ Óêðà¿íè “Ñòðàòåã³ÿ â³äíîâëåííÿ
ö³ë³ñíîñò³ Óêðà¿íè ³ äåîêóïàö³¿ Äîíáàñó. Ìåõàí³çì “ìàëèõ êðîê³â””.

Âîäíî÷àñ ó íàóêîâèõ êîëàõ ïðàêòè÷íî íå ðîçãëÿäàþòüñÿ ïðîãíîñòè÷í³ âàð³àíòè
òîãî, ÿê ñàìå ìîæå ïðàöþâàòè ïîë³ö³ÿ íà äåîêóïîâàíèõ òåðèòîð³ÿõ, çâàæàþ÷è íà
ïðèñóòí³ñòü ì³æíàðîäíèõ ñïîñòåðåæíèõ ³íñòèòóö³é òà íîâ³ êðèì³íîãåíí³ âèêëèêè.
Ìåòà íàøî¿ ñòàòò³ – îêðåñëèòè îñíîâí³ ïðîáëåìè, ÿê³ ìîæóòü ïîñòàòè ïåðåä Íà-
ö³îíàëüíîþ ïîë³ö³ºþ òà ÌÂÑ Óêðà¿íè, âðàõîâóþ÷è äîñâ³ä ïîñòêîíôë³êòíî¿ ä³ÿëü-
íîñò³ ïîë³ö³¿ Õîðâàò³¿, Áîñí³¿ òà Ãåðöåãîâèíè.

×àñòêîâî ïðîáëåìè ä³ÿëüíîñò³ ïðàâîîõîðîííèõ ñòðóêòóð Óêðà¿íè â óìîâàõ
äåîêóïàö³¿ òà ïðèñóòíîñò³ ìèðîòâîð÷î¿ ì³ñ³¿ âèñâ³òëåí³ ó äîñë³äæåíí³ Î.Â. Êðåñ³íà,
².Ì. Ïðîöåíêî, Ê.Î. Ñàâ÷óêà, Î.Ì. Ñòîéêî [3]. Ïðîòå âîíè çäåá³ëüøîãî ñòîñóâà-
ëèñÿ þðèñäèêö³¿ ÄÏÑÓ, ìèòíèõ òà ïîäàòêîâèõ îðãàí³â, îñê³ëüêè àêöåíò ó ðîáîò³
çðîáëåíî íà ó÷àñòü ìèðîòâîð÷î¿ ì³ñ³¿ â öèâ³ëüíèõ òà ãîñïîäàðñüêèõ ïðàâîâ³ä-
íîñèíàõ, åêñòðàòåðèòîð³àëüíîìó ñòàòóñ³ ¿¿ ïðèì³ùåíü, ïåðåì³ùåíí³ çáðîéíîãî
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êîíòèíãåíòó òà òåõí³êè ÷åðåç äåðæàâíèé êîðäîí, íåï³äëåãëîñò³ ìèðîòâîðö³â þðèñ-
äèêö³¿ Óêðà¿íè, à òàêîæ íà ¿õ ïðèâ³ëåÿõ òà ³ìóí³òåòàõ.

ßêùî æ çâåðíóòèñÿ äî îñîáëèâîñòåé ðîáîòè ïîë³ö³¿ Õîðâàò³¿, Áîñí³¿ òà Ãåð-
öåãîâèíè ó ïîñòêîíôë³êòíèé ïåð³îä, òî ìè ìîæåìî ïîì³òèòè, ùî ïðîáëåìè, ÿê³
âèð³øóâàëè ïðàâîîõîðîíö³ öèõ êðà¿í, ìîæóòü ìàòè áåçïîñåðåäí³ àíàëîãè ³ç ìîæ-
ëèâèì ðîçâèòêîì ïîä³é â Óêðà¿í³: äåì³ë³òàðèçàö³ÿ òà ðåôîðìóâàííÿ ïîë³ö³¿, íà-
â÷àííÿ ïåðñîíàëó òà éîãî ñåðòèô³êàö³ÿ, ïðîòèä³ÿ êîðóïö³¿ òà íåçàêîííîìó îá³ãó
çáðî¿.

Ïåðåäóñ³ì ñë³ä çâåðíóòè óâàãó íà ñïåöèô³êó Õîðâàò³¿, äå íà òåðèòîð³¿ Ñõ³äíî¿
Ñëàâîí³¿, íàñåëåíî¿ ïåðåâàæíî ñåðáñüêèì íàñåëåííÿì, ï³ñëÿ çàâåðøåííÿ â³éíè
çàëèøèëèñÿ ñåðáñüê³ â³éñüêîâ³ òà ïîë³öåéñüê³ ï³äðîçä³ëè. Îñê³ëüêè âîíè íå
áðàëè àêòèâíî¿ ó÷àñò³ ó â³éñüêîâèõ ä³ÿõ 1991–1992 ðð., õîðâàòñüêèé óðÿä ïðîñòî
ðîçôîðìóâàâ ö³ ï³äðîçä³ëè, íå ïðèòÿãàþ÷è ñåðáñüêèõ â³éñüêîâèõ òà ïîë³öåéñüêèõ
äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Ïðîòå õîðâàòñüê³ îðãàíè âëàäè íå çìîãëè
çàïðîâàäèòè íà òåðèòîð³¿ Ñõ³äíî¿ Ñëàâîí³¿ ïîë³öåéñüêó ñëóæáó, ñôîðìîâàíó õîð-
âàòñüêèì ïåðñîíàëîì. Ñåðáñüêå íàñåëåííÿ ðåã³îíó íåãàòèâíî ñòàâèëîñÿ äî õîð-
âàòñüêèõ ïðàâîîõîðîíö³â ³ áóëî ïåðåêîíàíå, ùî õîðâàòñüê³ ïîë³öåéñüê³ áóäóòü
âèêîíóâàòè ñâî¿ îáîâ’ÿçêè âêðàé óïåðåäæåíî, êåðóþ÷èñü ìîòèâàìè ïîìñòè òà
äèñêðèì³íàö³¿ íà åòí³÷íî-ðåë³ã³éíîìó ´ðóíò³.

Âðàõîâóþ÷è íàïðóæåí³ñòü ïîñòêîíôë³êòíî¿ ñèòóàö³¿, ì³ñ³ÿ ÎÎÍ (UNTAES)
áóëà âèìóøåíà çàïðîïîíóâàòè âèêëþ÷íî äëÿ Ñõ³äíî¿ Ñëàâîí³¿ ò.çâ. ïåðåõ³äí³ ïî-
ë³öåéñüê³ ñèëè – áàãàòîíàö³îíàëüíó ïîë³ö³þ (TAPF).

Îñòàííÿ áóëà ñòâîðåíà çà ï³äòðèìêè õîðâàòñüêèõ äåðæàâíèõ ³íñòèòóö³é òà
ì³ñöåâî¿ ñåðáñüêî¿ âëàäè ³ ñêëàäàëàñÿ ç 811 ñåðáñüêèõ, 815 õîðâàòñüêèõ îô³öåð³â
ïîë³ö³¿ òà 52 ïðåäñòàâíèê³â ³íøèõ åòí³÷íèõ ãðóï. Äëÿ óíèêíåííÿ ñóá’ºêòèâ³çìó
òà ìîæëèâèõ êîíôë³êò³â äî áàãàòîíàö³îíàëüíî¿ ïîë³ö³¿ íå áóëè ïðèéíÿò³ õîðâàòñüê³
ïîë³öåéñüê³, ÷è¿ ðîäè÷³ çàãèíóëè ï³ä ÷àñ â³éíè, à òàêîæ ò³, ÷è¿ ðîäè÷³ ïðîæèâàëè
íà òîé ÷àñ ó Ñåðá³¿, Áîñí³¿, ×îðíîãîð³¿, Ìàêåäîí³¿. Îäíî÷àñíî íå ïðèéíÿëè
ñåðáñüêèõ ïîë³öåéñüêèõ, ñòîñîâíî ÿêèõ áóëè ï³äîçðè ó ïðè÷åòíîñò³ äî â÷èíåííÿ
âîºííèõ çëî÷èí³â. Ç öèõ æå ì³ðêóâàíü, à òàêîæ äëÿ çàáåçïå÷åííÿ îá’ºêòèâíîñò³
òà íåóïåðåäæåíîñò³, äî ïàòðóëüíèõ íàðÿä³â âõîäèëè îäèí ñåðáñüêèé ïîë³öåéñüêèé,
îäèí õîðâàòñüêèé òà ïðåäñòàâíèê Öèâ³ëüíî¿ ïîë³ö³¿ ÎÎÍ [4].

Äîñèòü ñõîæà ñèòóàö³ÿ ìîæå ñêëàñòèñÿ â Óêðà¿í³, ÿêùî êîíòðîëü íàä ÎÐÄËÎ
áóäå çä³éñíþâàòè òèì÷àñîâà àäì³í³ñòðàö³ÿ ÎÎÍ àáî ìèðîòâîð÷à ì³ñ³ÿ, ÿêà
êåðóâàòèìåòüñÿ ³íòåðåñàìè óñ³õ ñòîð³í, óðàõîâóþ÷è, çîêðåìà, ïîëîæåííÿ Ðåçîëþö³¿
¹ 690 (1979) Ïàðëàìåíòñüêî¿ àñàìáëå¿ Ðàäè ªâðîïè “Äåêëàðàö³ÿ ïðî ïîë³ö³þ”.
Îñòàííÿ ó ðîçä³ë³ “C. Â³éíà é ³íø³ íàäçâè÷àéí³ îáñòàâèíè – îêóïàö³ÿ ³íîçåìíîþ
äåðæàâîþ” êîíñòàòóº, ùî ÿêùî “…ïîë³öåéñüêèé éäå ó â³äñòàâêó â ïåð³îä âîðîæî¿
îêóïàö³¿ ó çâ’ÿçêó ç òèì, ùî â³í ïðèìóøóºòüñÿ äî âèêîíàííÿ íåçàêîííèõ ðîçïî-
ðÿäæåíü, ùî ñóïåðå÷àòü ³íòåðåñàì öèâ³ëüíîãî íàñåëåííÿ, ÿê áóëî îïèñàíî âèùå,
à òàêîæ òîìó, ùî â³í íå çíàõîäèòü äëÿ ñåáå ³íøîãî âèõîäó, â³äðàçó ï³ñëÿ çàê³í÷åííÿ
îêóïàö³¿ éîãî ìàþòü ïîíîâèòè íà ïîñàä³ ïîë³öåéñüêîãî áåç øêîäè îñîáèñòèõ ïðàâ
³ äîõîä³â, ÿê³ íàäàâàëèñÿ á éîìó, ÿêáè â³í çàëèøàâñÿ â ïîë³ö³¿”. Íà ïðàêòèö³ öå
ìîæå îçíà÷àòè, ùî Íàö³îíàëüíà ïîë³ö³ÿ Óêðà¿íè ï³ñëÿ çàâåðøåííÿ äåîêóïàö³¿
ìîæå áóòè âèìóøåíà ðîçãëÿäàòè ïèòàííÿ ïîíîâëåííÿ íà ñëóæá³ òèõ ïðàö³âíèê³â
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ÎÂÑ Óêðà¿íè, ÿê³ çàëèøèëèñÿ íà îêóïîâàíèõ òåðèòîð³ÿõ ³ íå â÷èíÿëè ä³é, ùî
ì³ñòÿòü ñêëàä çëî÷èíó.

Ïðîöåñ äåì³ë³òàðèçàö³¿, íåçíà÷íèé çà ìàñøòàáàìè â Õîðâàò³¿, á³ëüøå ñòîñóâàâñÿ
Áîñí³¿ òà Ãåðöåãîâèíè, äå ïîë³ö³ÿ ï³ä ÷àñ â³éíè ñòàëà íàäì³ðíî ì³ë³òàðèçîâàíîþ
³ ìàéæå íå â³äð³çíÿëàñÿ çà ôîðìîþ òà òàêòèêîþ ä³é â³ä â³éñüêîâèõ ï³äðîçä³ë³â.
Áîñí³éñüê³ ïîë³öåéñüê³ îïèñóâàëèñÿ ÿê “ñîëäàòè ç ïîë³öåéñüêèìè øåâðîíàìè,
îäÿãíåí³ ó â³éñüêîâó ôîðìó àáî ôàêòè÷íî îðãàí³çîâàí³ ÿê âîºí³çîâàí³ ï³äðîçä³ëè”.
Ïîë³öåéñüê³ ï³äðîçä³ëè áðàëè áåçïîñåðåäíþ ó÷àñòü ó áîéîâèõ ä³ÿõ, òà â³äïîâ³ä-
íî – ìàëè â³äíîøåííÿ äî â÷èíåíèõ âîºííèõ çëî÷èí³â [5]. Äî òîãî æ, çà îö³íêàìè
ÎÎÍ, ï³ä ÷àñ â³éíè 70 â³äñîòê³â ïîðóøåíü ïðàâ ëþäèíè â Áîñí³¿ òà Ãåðöåãîâèí³
ìîæóòü áóòè ïîâ’ÿçàí³ ç ïîë³ö³ºþ”, îñê³ëüêè ÷àñòèíà çáðîéíèõ ïîë³öåéñüêèõ
ôîðìóâàíü ìàéæå íå â³äð³çíÿëàñü â³ä îðãàí³çîâàíî¿ çëî÷èííîñò³, çàéìàþ÷èñü
ãðàáåæàìè, âèêðàäåííÿì ëþäåé òà êîíòðàáàíäîþ [6].

Ïåðøà ñòàä³ÿ äåì³ë³òàðèçàö³¿ ïîë³ö³¿ ïåðåäáà÷àëà, ùî ó ï³äðîçä³ëàõ çàëè-
øàºòüñÿ ëèøå 1 ãâèíò³âêà (àâòîìàò) íà 10 ïîë³öåéñüêèõ òà ïî îäíîìó ï³ñòîëåòó
íà êîæíîãî ïîë³öåéñüêîãî. Ç ïîë³öåéñüêèõ ï³äðîçä³ë³â âèëó÷èëè âñ³ ãðàíàòè, ãðà-
íàòîìåòè, ì³íè, êóëåìåòè òîùî. “Ñïåö³àëüíà ïîë³ö³ÿ” (àíàëîã óêðà¿íñüêèõ ïîëê³â
ïîë³ö³¿ ñïåö³àëüíîãî ïðèçíà÷åííÿ) áóëà ðîçôîðìîâàíà, à çàãàëüíó ê³ëüê³ñòü
ïîë³öåéñüêèõ ñêîðîòèëè ç 44 000 äî 15 800 ñòàíîì íà 2002 ð³ê [7].

Äðóãà ñòàä³ÿ äåì³ë³òàðèçàö³¿ áóëà ò³ñíî ïîâ’ÿçàíà ç íàâ÷àííÿì ïåðñîíàëó.
Ï³ñëÿ çàê³í÷åííÿ â³éíè õîðâàòñüê³ ïîë³öåéñüê³, ÿê³ ïðîõîäèëè ñëóæáó ï³ä

÷àñ â³éíè, ïðîéøëè îáîâ’ÿçêîâå äîäàòêîâå íàâ÷àííÿ, 50 % ÿêîãî ñêëàäàëà ðîáîòà
ç íàñåëåííÿì, ä³ëîâèé åòèêåò òà ä³ëîâå ëèñòóâàííÿ, ïðàâèëà ïîë³öåéñüêî¿ ðîáîòè.
ÌÂÑ Õîðâàò³¿ â³äìîâèëîñÿ â³ä ï³äãîòîâêè ïîë³öåéñüêèõ “ôàõ³âö³â íà óñ³ ðóêè” ³
ñòàëî âèïóñêàòè âèêëþ÷íî âóçüêîñïåö³àë³çîâàíèõ ïîë³öåéñüêèõ. Öå äîçâîëèëî
÷àñòêîâî âèð³øèòè ïðîáëåìó çíèæåííÿ ïîë³òè÷íîãî âïëèâó íà ïîë³ö³þ, êîëè
îô³öåðè ìîãëè ïðîñóâàòèñÿ ïîë³òèêàìè íà ïîñàäè íåçàëåæíî â³ä ñâîº¿ ñïåö³àë³çàö³¿.
Íàâ÷àííÿ áîñí³éñüêèõ ïîë³öåéñüêèõ ç íàñòóïíîþ ñåðòèô³êàö³ºþ ïåðåäáà÷àëî
ñêëàäàííÿ ³ñïèò³â ³ç øåñòè îáîâ’ÿçêîâèõ äèñöèïë³í, òàêèõ ÿê: ïðàâà ëþäèíè, äå-
ìîêðàòè÷íà ðîáîòà ïîë³ö³¿, ïðàâèëà äîðîæíüîãî ðóõó, îñíîâè óïðàâë³ííÿ, êîìï’þ-
òåðíà ï³äãîòîâêà, ïðàâîîõîðîííà ä³ÿëüí³ñòü ³ç çàëó÷åííÿì ãðîìàäñüêîñò³ [8].

Ñåðåä êðèì³íîãåííèõ âèêëèê³â íàéá³ëüøîþ ïðîáëåìîþ â ä³ÿëüíîñò³ ïîë³ö³¿
íà äåîêóïîâàíèõ òåðèòîð³ÿõ çàëèøàºòüñÿ íàÿâí³ñòü íåëåãàëüíî¿ çáðî¿. Ï³ñëÿ ï’ÿòè
ðîê³â ï³ñëÿ ïðèïèíåííÿ áîéîâèõ ä³é, ó 2000 ð., áîñí³éñüêà âëàäà ñï³ëüíî ç ìè-
ðîòâîð÷èìè ñèëàìè âèëó÷èëà 845 ãâèíò³âîê ³ ï³ñòîëåò³â, á³ëüøå 235 000 ïàòðîí³â,
2614 ðó÷íèõ ãðàíàò, 1405 êã âèáóõîâèõ ðå÷îâèí ³ 5720 áîºïðèïàñ³â äî ì³íîìåò³â
³ ãðàíàòîìåò³â. Çà 2003–2006 ðð. ï³ä ÷àñ äîáðîâ³ëüíî¿ çäà÷³ çáðî¿ â³ä íàñåëåííÿ
Áîñí³¿ òà Ãåðöåãîâèíè (3 ìëí 503  òèñ. îñ³á) áóëî îòðèìàíî 15 150 ãâèíò³âîê òà
ï³ñòîëåò³â, á³ëüøå 4 780 000 ïàòðîí³â, 54 469 ðó÷íèõ ãðàíàò, 1200 êã âèáóõîâèõ
ðå÷îâèí, 6 476 ì³í, 58 990 áîºïðèïàñ³â äî ì³íîìåò³â òà ãðàíàòîìåò³â.

Â³äïîâ³äíî äî äîñë³äæåííÿ, îïóáë³êîâàíîãî ÏÐÎÎÍ ó 2004 ð., ê³ëüê³ñòü
íåçàðåºñòðîâàíî¿ ñòð³ëåöüêî¿ çáðî¿ êîëèâàëîñÿ ó ìåæàõ â³ä 148 400 äî 494 300
îäèíèöü. Âîäíî÷àñ ó 2004 ð. áîñí³éñüêèìè ïðàâîîõîðîíöÿìè áóëî îô³ö³éíî çàðåºñò-
ðîâàíî 353 000 îäèíèöü öèâ³ëüíî¿ âîãíåïàëüíî¿ çáðî¿. Òàêèì ÷èíîì, ó Áîñí³¿ òà
Ãåðöåãîâèí³ íà êîæíîãî ÷åòâåðòîãî ìåøêàíöÿ ïðèïàäàëî ïî îäí³é îäèíèö³
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âîãíåïàëüíî¿ çáðî¿ – ëåãàëüíî¿ àáî íåëåãàëüíî¿ [9]. Ñàìå ç öèõ ïðè÷èí êîíòðàáàíäà
çáðî¿ ç Áîñí³¿ òà Ãåðöåãîâèíè äî ºâðîïåéñüêèõ êðà¿í äîñ³ ñòàíîâèòü ñåðéîçíó
çàãðîçó áåçïåö³ íà Çàõ³äíèõ Áàëêàíàõ.

Ñåðåä ³íøèõ êðèì³íîãåííèõ âèêëèê³â, ùî ïîñòàëè ïåðåä õîðâàòñüêèìè òà
áîñí³éñüêèìè ïîë³öåéñüêèìè, ìîæíà íàçâàòè íàÿâí³ñòü òåðèòîð³é áåç íàëåæíîãî
ïîë³öåéñüêîãî êîíòðîëþ; ïðîáëåìè ç åòí³÷íîþ, ðåë³ã³éíîþ, ïîë³òè÷íîþ íåòåðïè-
ì³ñòþ; íàÿâí³ñòü êðèì³íàëüíèõ àâòîðèòåò³â òà êîëèøí³õ “ïîëüîâèõ êîìàíäèð³â”,
ð³çíèõ çà íåáåçïå÷í³ñòþ òà âåëè÷èíîþ ðàéîí³â, ùî ïåðåáóâàëè ï³ä ¿õ âïëèâîì;
ìàñøòàáè êîðóïö³¿.

Â³äïîâ³äíî äî îêðåñëåíèõ âèêëèê³â ñêëàäàâñÿ ñïåêòð íàéá³ëüø ïîøèðåíèõ
âèä³â ïðîòèïðàâíèõ ä³é:

âáèâñòâà çà ïîë³òè÷íèìè, åòí³÷íèìè, ðåë³ã³éíèìè ìîòèâàìè;
íàñèëüñòâî íàä ïðåäñòàâíèêàìè ïîë³òè÷íèõ, åòí³÷íèõ, ðåë³ã³éíèõ ìåíøèí;
êðàä³æêè ìàéíà ³ç çàëèøåíèõ ìåøêàíöÿìè áóäèíê³â;
çëî÷èíè ³ç çàñòîñóâàííÿì çáðî¿;
ïîìñòà;
ïîçàñóäîâà ðîçïðàâà;
ïîìèëêîâèé äîíîñ.
Îáòÿæóþ÷èìè ôàêòîðàìè ïîë³öåéñüêî¿ ä³ÿëüíîñò³ â ïîñòêîíôë³êòíèé ïåð³îä

áóëè ïðîáëåìè, ùî âèíèêàëè ó âçàºìîä³¿ ç ð³çíèìè ö³ëüîâèìè àóäèòîð³ÿìè. Òàê,
ó ñòîñóíêàõ ³ç ïðåäñòàâíèêàìè ì³æíàðîäíèõ îðãàí³çàö³é òà ìèðîòâîð÷èõ ì³ñ³é â
ÿêîñò³ òàêèõ ïðîáëåì çàçíà÷àëèñÿ ð³çíèé ð³âåíü ñòàíäàðò³â ïðîôåñ³éíî¿ ä³ÿëüíîñò³;
íàÿâí³ñòü ìîâíîãî òà ìåíòàëüíîãî áàð’ºð³â; âçàºìíà ï³äîçðà ó íåêîìïåòåíòíîñò³.
Ðîáîòà ç íàñåëåííÿì äåîêóïîâàíèõ òåðèòîð³é òàêîæ âèÿâèëà ñåðåä ïðîáëåì
íàÿâí³ñòü íåãàòèâíèõ ñòåðåîòèï³â ñòîñîâíî ïîë³ö³¿; íåäîâ³ðó ãðîìàäÿí ùîäî
íåóïåðåäæåíîñò³ ïðàâîîõîðîíö³â; ï³äâèùåíó àãðåñèâí³ñòü ó ñï³ëêóâàíí³ ç ïîë³ö³ºþ;
çàëåæí³ñòü â³ä ïðîïàãàíäè âîºííîãî ÷àñó.

Òàêèì ÷èíîì, äîñâ³ä Õîðâàò³¿, Áîñí³¿ òà Ãåðöåãîâèíè äåìîíñòðóº, ùî ïðîöåñ
íàëàãîäæåííÿ åôåêòèâíî¿ ïîë³öåéñüêî¿ ä³ÿëüíîñò³ ó ïîñòêîíôë³êòíèé ïåð³îä ìàº
âðàõîâóâàòè íàÿâí³ñòü ñïåöèô³÷íèõ ïðîáëåì ó äâîõ ñòðàòåã³÷íèõ íàïðÿìàõ. Ïåð-
øèé ñòîñóºòüñÿ ñôåðè óïðàâë³ííÿ, â ÿê³é ïîòðåáóþòü ñâîãî âèð³øåííÿ ïèòàííÿ
äåì³ë³òàðèçàö³¿ òà ïîäàëüøîãî ðåôîðìóâàííÿ ïîë³ö³¿, íàâ÷àííÿ òà ñåðòèô³êàö³¿
(ïåðåàòåñòàö³¿) ïåðñîíàëó, ïðîòèä³¿ êîðóïö³¿ òà ðîçâèòêó çàñàä community policing.
Äðóãèé íàïðÿì áåçïîñåðåäíüî ñòîñóºòüñÿ ñïåöèô³÷íèõ ïðîáëåì äåîêóïîâàíèõ
òåðèòîð³é, ñåðåä ÿêèõ ïðîâ³äí³ ì³ñöÿ ïîñ³äàþòü íåçàêîííèé îá³ã çáðî¿ òà áîºïðè-
ïàñ³â, ïîøèðåí³ñòü çëî÷èí³â ç ìîòèâ³â ïîìñòè, êðàä³æîê ïîêèíóòîãî ìàéíà, âèñîêèé
ð³âåíü àíîì³¿ òà íåäîâ³ðè äî ïðåäñòàâíèê³â âëàäè. Âðàõîâóþ÷è âèêëàäåíå, ìîæíà
ñòâåðäæóâàòè, ùî á³ëüø³ñòü ïðîáëåì, ïîâ’ÿçàíèõ ³ç äåîêóïàö³éíîþ ä³ÿëüí³ñòþ
ïîë³ö³¿, ìîæå áóòè ñïðîãíîçîâàíà òà âðàõîâàíà ï³ä ÷àñ ñòðàòåã³÷íîãî ïëàíóâàííÿ
ðîçâèòêó ÌÂÑ Óêðà¿íè.
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The article analyzes the main approaches taken by Croatia, Bosnia and Herzegovina
to establish effective police activity after the end of the armed conflict. It has been
defined that post-conflict countries have common approaches: demilitarization and
police reform, personnel training and certification, counteracting corruption and
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human rights, democratic policing.

The essence of criminogenic challenges facing the police in the conditions of
work in the de-occupied territories is analyzed. It is stated that the presence of illegal
weapons poses a special threat to public safety.

Among the most widespread crimes committed in the postwar period, has been
reported the following: violence against representatives of political, ethnic, religious
minorities; theft of property from abandoned houses; revenge, extrajudicial execution,
false denunciation. The problems of communication with different target audiences
have been identified as the aggravating factors in policing during the post-conflict
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ïðîôåñîð êàôåäðè ïóáë³÷íîãî ïðàâà
Íàö³îíàëüíîãî òåõí³÷íîãî óí³âåðñèòåòó Óêðà¿íè
“ÊÏ² ³ì. ²ãîðÿ Ñ³êîðñüêîãî”, ì. Êè¿â, Óêðà¿íà

ÇËÎ×ÈÍÈ ÏÐÎÒÈ ÁÅÇÏÅÊÈ ÄÎÐÎÆÍÜÎÃÎ ÐÓÕÓ
² ÊÐÀÉÍß ÍÅÎÁÕ²ÄÍ²ÑÒÜ

Ó ñòàòò³ ðîçãëÿíóòî êðèì³íàëüíî-ïðàâîâ³ ïèòàííÿ âçàºìîçâ’ÿçêó çëî÷èí³â
ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó ç êðàéíüîþ íåîáõ³ä-
í³ñòþ ÿê îáñòàâèíîþ, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ. Äîñë³äæåíî ðîçâèòîê çà-
êîíîäàâñòâà ùîäî êðàéíüî¿ íåîáõ³äíîñò³. Ïðîàíàë³çîâàíî çàñòîñóâàííÿ ïîëîæåíü
êðàéíüî¿ íåîáõ³äíîñò³ â òåîð³¿ êðèì³íàëüíîãî ïðàâà òà ñóäîâ³é ïðàêòèö³ ùîäî
çëî÷èí³â ïðîòè áåçïåêè äîðîæíüîãî ðóõó. Ðîçãëÿíóòî ïîìèëêè ùîäî âèçíà÷åííÿ
ñòàíó êðàéíüî¿ íåîáõ³äíîñò³ ó öèõ äåë³êòàõ òà íàäàíî ïðîïîçèö³¿ ùîäî ¿õ çàïî-
á³ãàííÿ.

Êëþ÷îâ³ ñëîâà: áåçïåêà äîðîæíüîãî ðóõó, êðèì³íàëüíà â³äïîâ³äàëüí³ñòü,
êðàéíÿ íåîáõ³äí³ñòü.

Çëî÷èíè ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó çàëè-
øàþòüñÿ îäíèìè ç íàéá³ëüø ïîøèðåíèõ ä³ÿíü ÿê ó çàãàëüí³é ñòðóêòóð³ çëî÷èííîñò³,
òàê ³ ñåðåä çëî÷èí³â, ùî â÷èíÿþòüñÿ ç íåîáåðåæíîñò³. Ïðè öüîìó íàéá³ëüø
àâàð³éíèì çàëèøàºòüñÿ àâòîìîá³ëüíèé òðàíñïîðò, àäæå ÿêùî çà ñòàòèñòèêîþ â
äîðîæíüî-òðàíñïîðòíèõ ïðèãîäàõ ó 60-õ ðîêàõ ÕÕ ñòîë³òòÿ ùîð³÷íî ãèíóëî áëèçüêî
100 òèñ. ëþäåé [1, ñ. 16], òî â 20-õ ðîêàõ ÕÕ² ñòîë³òòÿ öåé ïîêàçíèê ñÿãíóâ ïîíàä
1 ìëí 300 òèñ. ÷îëîâ³ê. Â Óêðà¿í³ ó ñòðóêòóð³ çëî÷èííîñò³ çàçíà÷åí³ ä³ÿííÿ óïðî-
äîâæ îñòàíí³õ ðîê³â ñòàá³ëüíî çàéìàþòü ÷åòâåðòó ïîçèö³þ (6 %) ï³ñëÿ çëî÷èí³â
ïðîòè âëàñíîñò³ (54 %), íåçàêîííîãî îá³ãó íàðêîòèê³â (12 %) òà çëî÷èí³â ïðîòè
æèòòÿ ³ çäîðîâ’ÿ îñîáè (10 %) [2, ñ. 209].

Îòæå, ïðîòèä³ÿ çëî÷èíàì ó ñôåð³ äîðîæíüîãî ðóõó òà ¿õ çàïîá³ãàííÿ çíà÷íîþ
ì³ðîþ âïëèâàþòü íà îõîðîíó æèòòÿ òà çäîðîâ’ÿ îñîáè, âëàñíîñò³ òà ³íøèõ ïðàâ ³
ñâîáîä, çàäåêëàðîâàíèõ Êîíñòèòóö³ºþ Óêðà¿íè, çàêîíàìè òà ì³æíàðîäíî-ïðàâîâèìè
àêòàìè. Ðåàë³çàö³¿ öèõ ïîëîæåíü ìàº ñëóãóâàòè ÷èìàëî ÷èííèê³â, ñåðåä ÿêèõ:
äîñêîíàë³ñòü êðèì³íàëüíîãî çàêîíîäàâñòâà; ð³âåíü ïðàâîâî¿ îñâ³òè, êîìïåòåíòíîñò³
òà ïðîôåñ³éíî¿ ï³äãîòîâêè ïðàö³âíèê³â ïðàâîîõîðîííèõ îðãàí³â òà ñóäó; ÿê³ñòü
ìåòîäèê ðîçñë³äóâàííÿ òà åêñïåðòíèõ ìåòîäèê ùîäî âêàçàíèõ çëî÷èí³â; íàëåæíèé
ð³âåíü òà óçàãàëüíåííÿ ñë³ä÷î¿, ïðîêóðîðñüêî¿, åêñïåðòíî¿ òà ñóäîâî¿ ïðàêòèê
ñòîñîâíî äîðîæíüî-òðàíñïîðòíèõ äåë³êò³â òà ³íø³ ÷èííèêè.

Áåçóìîâíî, ùî ïîõ³äíèìè ñåðåä íèõ çàëèøàþòüñÿ êðèì³íàëüíî-ïðàâîâ³ çàñàäè
áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó, ÿê³ ðîçðîáëÿëè òàê³ â³ò÷èçíÿí³
â÷åí³, ÿê Ñ.Â. Áàáàí³í, Â.². Áîðèñîâ, Â.². Âàñèëåíêî, Ñ.Â. Ãèçèì÷óê, Â.Ñ. Ãóñëàâ-
ñüêèé, Â.À. Çâ³ðÿêà, Â.Â. ªìåëüÿíåíêî, Â.². Êàñèíþê, Ç.Ã. Êîð÷åâà,
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ß.Â. Ìàòâ³é÷óê, Â.À. Ìèñëèâèé, Î.Ì. Îïàëü÷åíêî, Â.². Îñàä÷èé, Ê.Î. Ïîëòàâà
òà ³íø³ ôàõ³âö³, àíàë³ç íàóêîâèõ ïðàöü ÿêèõ äîçâîëÿº âèçíà÷èòè çàãàëüí³ ï³äõîäè
äî ö³º¿ ïðîáëåìè. Âîäíî÷àñ çàâæäè ³ñíóº ïîòðåáà ïîãëèáëåííÿ êðèì³íàëüíî-
ïðàâîâèõ äîñë³äæåíü äîðîæíüî-òðàíñïîðòíèõ äåë³êò³â ó ìåæàõ ¿õ âçàºìîçâ’ÿçêó
ç ð³çíèìè ³íñòèòóòàìè êðèì³íàëüíîãî çàêîíîäàâñòâà, çîêðåìà, ç êðàéíüîþ
íåîáõ³äí³ñòþ, ÿêà ñëóãóº çàïîá³ãàííþ ïîìèëêîâèì ð³øåííÿì ïðè ðåàë³çàö³¿ çàõîä³â
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Îòæå, ìåòîþ ö³º¿ ñòàòò³ º ðîçãëÿä êðèì³íàëüíî-ïðàâîâèõ ïèòàíü çàñòîñóâàííÿ
êðàéíüî¿ íåîáõ³äíîñò³ ÿê îáñòàâèíè, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ ó äåë³êòàõ,
ïîâ’ÿçàíèõ ³ç ïîðóøåííÿì ïðàâèë äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó.

Êðàéíÿ íåîáõ³äí³ñòü ÿê îáñòàâèíà, ùî âèêëþ÷àº çëî÷èíí³ñòü ä³ÿííÿ, ïðîéøëà
ó êðèì³íàëüíîìó ïðàâ³ òðèâàëèé ³ñòîðè÷íèé ðîçâèòîê, ïî÷èíàþ÷è ç ïðèïèñ³â,
ùî ïåðåäáà÷àëè çà ïåâíèõ óìîâ âèêëþ÷åííÿ â³äïîâ³äàëüíîñò³ çà çàïîä³ÿííÿ øêîäè
îñîá³ àáî âëàñíîñò³ äî ¿¿ ñàìîñò³éíîãî âèîêðåìëåííÿ ÿê íîðìè ç àíàëîã³÷íîþ íàç-
âîþ.

Çà ðàäÿíñüêî¿ äîáè Êðèì³íàëüíèé êîäåêñ Óêðà¿íè 1922 ð. ïåðåäáà÷àâ, ùî
“íå ï³äëÿãàº ïîêàðàííþ êðèì³íàëüíî êàðàíå ä³ÿííÿ, â÷èíåíå äëÿ âðÿòóâàííÿ
æèòòÿ, çäîðîâ’ÿ ñâîãî àáî ³íøî¿ îñîáè â³ä íåáåçïåêè, ÿêà áóëà íåâ³äâîðîòíîþ çà
äàíèõ îáñòàâèí ³íøèìè çàñîáàìè, ÿêùî çàïîä³ÿíà ïðè öüîìó øêîäà º ìåíø
âàæëèâîþ ó ïîð³âíÿíí³ ³ç çáåðåæåíèì áëàãîì” [3, ñ. 12]. Ï³çí³øå ÷. 2 ñò. 13 ÊÊ
ÓÐÑÐ 1927 ð. ìàéæå ïðîäóáëþâàëà öå ïîëîæåííÿ: “Çàõîäè ñîö³àëüíîãî çàõèñòó
íå çàñòîñîâóþòüñÿ, ÿêùî ä³¿, ïåðåäáà÷åí³ â Êðèì³íàëüíîìó êîäåêñ³, áóëî â÷èíåíî,
ùîá çàïîá³ãòè íåáåçïåö³, ÿêó íå ìîæíà áóëî â³äâåðíóòè ïðè äàíèõ îáñòàâèíàõ
³íøèìè ñïîñîáàìè, êîëè çðîáëåíà ÷åðåç öå øêîäà º ìåíø âàæëèâà ïðîòè
â³äâåðíóòî¿ øêîäè” [4, ñ. 8].

ÊÊ Óêðà¿íñüêî¿ ÐÑÐ 1960 ð. çàïðîïîíóâàâ á³ëüø ðîçâåðíóòå ïîíÿòòÿ êðàéíüî¿
íåîáõ³äíîñò³, à ñàìå: “Íå º çëî÷èíîì ä³ÿ, ÿêà õî÷ ³ ï³äïàäàº ï³ä îçíàêè ä³ÿííÿ,
ïåðåäáà÷åíîãî êðèì³íàëüíèì çàêîíîì, àëå â÷èíåíà â ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³,
òîáòî äëÿ óñóíåííÿ íåáåçïåêè, ùî çàãðîæóº ³íòåðåñàì äåðæàâè, ãðîìàäñüêèì
³íòåðåñàì, îñîá³ ÷è ïðàâàì ö³º¿ ëþäèíè àáî ³íøèõ ãðîìàäÿí, ÿêùî öþ íåáåçïåêó
çà äàíèõ îáñòàâèí íå ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè ³ ÿêùî çàïîä³ÿíà
øêîäà º ìåíøå çíà÷íîþ, í³æ â³äâåðíóòà øêîäà” (ñò. 16 ÊÊ). Âîäíî÷àñ çàçíà÷åíå
âèçíà÷åííÿ ïðîòè ³íøèõ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ (íåîáõ³äíà
îáîðîíà, çàòðèìàííÿ çëî÷èíöÿ), áóëî íå ïîâíèì òà íå çàäîâîëüíÿëî ïðàêòèêó.

Íàðåøò³ ÷èííèé Êðèì³íàëüíèé êîäåêñ Óêðà¿íè ó ñò. 39 “Êðàéíÿ íåîáõ³äí³ñòü”
ïåðåäáà÷èâ ¿¿ âèçíà÷åííÿ ó òàê³é ðåäàêö³¿:

“1. Íå º çëî÷èíîì çàïîä³ÿííÿ øêîäè ïðàâîîõîðîíþâàíèì ³íòåðåñàì ó ñòàí³
êðàéíüî¿ íåîáõ³äíîñò³, òîáòî äëÿ óñóíåííÿ íåáåçïåêè, ùî áåçïîñåðåäíüî çàãðîæóº
îñîá³ ÷è îõîðîíþâàíèì çàêîíîì ïðàâàì ö³º¿ ëþäèíè àáî ³íøèõ îñ³á, à òàêîæ
ñóñï³ëüíèì ³íòåðåñàì ÷è ³íòåðåñàì äåðæàâè, ÿêùî öþ íåáåçïåêó â äàí³é îáñòàíîâö³
íå ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè ³ ÿêùî ïðè öüîìó íå áóëî äîïóùåíî ïå-
ðåâèùåííÿ ìåæ êðàéíüî¿ íåîáõ³äíîñò³.

2. Ïåðåâèùåííÿì ìåæ êðàéíüî¿ íåîáõ³äíîñò³ º óìèñíå çàïîä³ÿííÿ øêîäè
ïðàâîîõîðîíþâàíèì ³íòåðåñàì, ÿêùî òàêà øêîäà º á³ëüø çíà÷íîþ, í³æ â³äâåðíåíà
øêîäà.
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3. Îñîáà íå ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ çà ïåðåâèùåííÿ ìåæ
êðàéíüî¿ íåîáõ³äíîñò³, ÿêùî âíàñë³äîê ñèëüíîãî äóøåâíîãî õâèëþâàííÿ, âèêëè-
êàíîãî íåáåçïåêîþ, ùî çàãðîæóâàëà, âîíà íå ìîãëà îö³íèòè â³äïîâ³äí³ñòü çàïîä³ÿíî¿
øêîäè ö³é íåáåçïåö³”.

Îòæå, íîâåëîþ ö³º¿ íîðìè ñòàëî á³ëüø ñèñòåìíå òà ïîâíå âèêëàäåííÿ çì³ñòó
ö³º¿ îáñòàâèíè ç âèçíà÷åííÿì êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïåðåâèùåííÿ
ìåæ êðàéíüî¿ íåîáõ³äíîñò³, à òàêîæ õàðàêòåðèñòèêîþ ìîæëèâîãî ñóá’ºêòèâíîãî
ñòàíó îñîáè, âèêëèêàíîãî íåáåçïåêîþ, ùî çàãðîæóâàëà.

Ñòàí êðàéíüî¿ íåîáõ³äíîñò³ âèçíàºòüñÿ òàêîæ ó âèïàäêàõ, ÿêùî ä³¿, â÷èíåí³
ç ìåòîþ â³äâåðíåííÿ øêîäè, íå äîñÿãëè ñâîº¿ ìåòè ³ øêîäà íàñòàëà, íåçâàæàþ÷è
íà çóñèëëÿ îñîáè, ÿêà ñóìë³ííî ðîçðàõîâóâàëà ¿¿ â³äâåðíóòè.

Àíàë³ç íàâåäåíèõ íîðì ïîêàçóº, ùî êðàéíÿ íåîáõ³äí³ñòü ðîçãëÿäàºòüñÿ ÿê
ç³òêíåííÿ äåê³ëüêîõ ³íòåðåñ³â, ùî îõîðîíÿþòüñÿ çàêîíîì, ³ çàõèñò îäíîãî ³íòåðåñó
äîñÿãàºòüñÿ øëÿõîì çàïîä³ÿííÿ øêîäè ³íøîìó. Ïðè öüîìó êðàéíÿ íåîáõ³äí³ñòü
ñåðåä ³íøèõ îáñòàâèí, ùî âèêëþ÷àþòü çëî÷èíí³ñòü ä³ÿííÿ, çàëèøàºòüñÿ ¿õ ñòà-
á³ëüíîþ ñêëàäîâîþ. Â ³ñòîðèêî-ïðàâîâîìó àñïåêò³ âîíà õàðàêòåðèçóºòüñÿ ð³çíèìè
ïðèêëàäàìè, ïî÷èíàþ÷è â³ä çíåøêîäæåííÿ òâàðèíè, ÿêà çàãðîæóâàëà æèòòþ
ëþäèíè, çíèùåííÿ ìàéíà äëÿ â³äâåðíåííÿ ïîøèðåííÿ ïîæåæ³ äî âèïàäê³â
êàí³áàë³çìó â óìîâàõ ìîðñüêîãî ëèõà òîùî. Ó ïîäàëüøîìó ïðàêòèêà äîâåëà, ùî
êðàéíÿ íåîáõ³äí³ñòü çíàõîäèòü çàñòîñóâàííÿ ó çàõèñò³ íå ëèøå îñîáèñòèõ, à é
ñóñï³ëüíèõ òà äåðæàâíèõ ³íòåðåñ³â.

Íàïðèê³íö³ ÕÕ ñò. îñîáëèâó ðîëü ó öüîìó â³ä³ãðàº íàóêîâî-òåõí³÷íèé ïðîãðåñ,
ï³ä âïëèâîì ÿêîãî ïîñò³éíî çá³ëüøóºòüñÿ ê³ëüê³ñòü “òåõí³÷íèõ” çëî÷èí³â.
Óñêëàäíåííÿ òåõíîãåííèõ ïðîöåñ³â, ïîÿâà îá’ºêò³â êðèòè÷íî¿ ³íôðàñòðóêòóðè,
ñòð³ìêå çá³ëüøåííÿ äæåðåë ï³äâèùåíî¿ íåáåçïåêè òà ³íøèõ ôàêòîð³â âñå ÷àñò³øå
ïîðîäæóþòü ñèòóàö³¿, ïîâ’ÿçàí³ ç âèíèêíåííÿì íåáåçïåêè, ùî çàãðîæóº çàïîä³ÿííÿì
ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â. Ñôåðà äîðîæíüîãî ðóõó, â ÿê³é ïîâñÿêäåíí³
ïîðóøåííÿ ïðàâèë äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó º æèâèëüíèì
äæåðåëîì ñòâîðåííÿ íåáåçïå÷íèõ ñèòóàö³é, øâèäêî çíàéøëà ñâîº ì³ñöå ÿê ó
òåîð³¿ êðèì³íàëüíîãî ïðàâà, òàê ³ ó ïðàêòèö³ çàñòîñóâàííÿ êðèì³íàëüíîãî çàêî-
íîäàâñòâà. Á³ëüø³ñòü ï³äðó÷íèê³â, íàâ÷àëüíèõ ïîñ³áíèê³â, ëåêö³é, ó ÿêèõ ðîç-
ãëÿäàþòüñÿ ïèòàííÿ êðàéíüî¿ íåîáõ³äíîñò³, ÷àñòî ì³ñòÿòü ïðèêëàäè, ùî ïîêàçóþòü
çàñòîñóâàííÿ ö³º¿ îáñòàâèíè ó ñôåð³ äîðîæíüîãî ðóõó.

Ïðè öüîìó ñë³ä âèçíàòè, ùî ìåæ³ íàâ÷àëüíîãî ïðîöåñó íå çàâæäè çàáåçïå-
÷óþòü äîñòàòí³é çà îáñÿãîì ðîçãëÿä îêðåìèõ ³íñòèòóò³â êðèì³íàëüíîãî ïðàâà, ùî
íå äîçâîëÿº ́ ðóíòîâíî ç’ÿñóâàòè ¿õ îñîáëèâîñò³, à òîìó ìàéáóòí³ þðèñòè ÷àñòî çà-
ñâîþþòü â³äïîâ³äí³ ïîëîæåííÿ íà ð³âí³ íàâåäåíèõ ïðèêëàä³â. Àäæå îïîðí³ çíàííÿ,
ùî ́ ðóíòóþòüñÿ íà òèïîâèõ ïðèêëàäàõ, ÿê³ ëåãêî çàïàì’ÿòîâóþòüñÿ, àâòîìàòè÷íî
â³äòâîðþþòüñÿ ïðè òëóìà÷åíí³ òèõ ÷è ³íøèõ ïîëîæåíü êðèì³íàëüíîãî çàêîíó.
Áåç óïåðåäæåííÿ ìîæíà ñòâåðäæóâàòè, ùî, ïîÿñíþþ÷è ïîëîæåííÿ êðàéíüî¿ íåîá-
õ³äíîñò³, ìàéáóòí³ þðèñòè âäàþòüñÿ ïåðåâàæíî äî ïðèêëàä³â çàïîá³ãàííÿ øêîä³,
ïîñèëàþ÷èñü íà ñôåðó äîðîæíüîãî ðóõó. Íåð³äêî öå ïðèâîäèòü äî ôîðìóâàííÿ
ñïîòâîðåíîãî óÿâëåííÿ ïðî êðàéíþ íåîáõ³äí³ñòü, îñê³ëüêè òèïîâ³ ïðèêëàäè ïðî
çàïîá³ãàííÿ ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â àáî óíèêíåííÿ íà¿çäó íà ï³øîõîäà,
ÿêèé ðàïòîâî âèá³ãàº íà ïðî¿çíó ÷àñòèíó, íå ìàþòü æîäíîãî â³äíîøåííÿ äî êðàé-
íüî¿ íåîáõ³äíîñò³ [5, ñ. 155; 6, ñ. 68; 7, ñ. 236].
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Çà ð³äê³ñíèì âèêëþ÷åííÿì ïðèêëàäè ùîäî êðàéíüî¿ íåîáõ³äíîñò³ ìàþòü
òèïîâèé çì³ñò ³ â³äîáðàæàþòü òàêèé ìåõàí³çì äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè.
Íà øëÿõó ðóõó òðàíñïîðòíîãî çàñîáó ðàïòîâî ç’ÿâëÿºòüñÿ íåáåçïåêà (ïåðåøêîäà),
âíàñë³äîê ÷îãî âîä³é âæèâàº êðàéí³õ çàõîä³â äëÿ óíèêíåííÿ íàñë³äê³â, ïîâ’ÿçàíèõ
³ç çàïîä³ÿííÿì øêîäè çäîðîâ’þ àáî æèòòþ ïîòåðï³ëèõ [8, ñ. 226]. Ó öèõ òà ³íøèõ
ñèòóàö³ÿõ äæåðåëîì íåáåçïåêè, ÿê ïðàâèëî, âèñòóïàþòü ä³¿ âîä³¿â, ÿê³, êåðóþ÷è
òðàíñïîðòíèìè çàñîáàìè, âè¿æäæàþòü íà çóñòð³÷íó ñìóãó ïðî¿çíî¿ ÷àñòèíè, àáî
ä³¿ ï³øîõîä³â ÷è âåëîñèïåäèñò³â òà ³íøèõ ó÷àñíèê³â äîðîæíüîãî ðóõó, ÿê³ ðàïòîâî
ñòàâëÿòü ³íøîãî âîä³ÿ òðàíñïîðòíîãî çàñîáó, ä³þ÷îãî ö³ëêîì ïðàâîì³ðíî, äî âæè-
âàííÿ íåîáõ³äíèõ ä³é äëÿ çàïîá³ãàííÿ øêîä³. Ñàìå òàê³ ä³¿ îòðèìóþòü îö³íêó ç
ïîçèö³é ³íñòèòóòó êðàéíüî¿ íåîáõ³äíîñò³.

Òàê, Ì. âèçíàíèé âèííèì ó òîìó, ùî, ðóõàþ÷èñü ³ç ïàñàæèðàìè íà ëåãêîâîìó
àâòîìîá³ë³, âè¿õàâ íà ë³âèé á³ê äîðîãè, â ðåçóëüòàò³ ÷îãî âèíèêëî ç³òêíåííÿ ç
âàíòàæ³âêîþ, ÿêîþ êåðóâàâ Ñ. Âíàñë³äîê àâàð³¿ îäíîìó ç ïàñàæèð³â áóëè çàïîä³ÿí³
òÿæê³ ò³ëåñí³ óøêîäæåííÿ. Àëå Âåðõîâíèé Ñóä ä³éøîâ äî ³íøîãî âèñíîâêó, çà-
çíà÷èâøè, ùî Ì. â³â ñâîþ ìàøèíó ç äîòðèìàííÿì óñ³õ ïðàâèë äîðîæíüîãî ðóõó.
Ùî æ äî Ñ., òî â³í, ãðóáî ïîðóøóþ÷è ïðàâèëà, ïåðåáóâàþ÷è ó íåòâåðåçîìó ñòàí³,
ðóõàâñÿ ç ë³âîãî áîêó äîðîãè íà âåëèê³é øâèäêîñò³, ó ðåçóëüòàò³ ÷îãî ñòâîðèâ äëÿ
ìàøèíè, ÿêîþ êåðóâàâ Ì., çàãðîçó ëîáîâîãî ç³òêíåííÿ ³ çìóñèâ Ì., êîëè â³äñòàíü
ì³æ ìàøèíàìè áóëà íå á³ëüøå 20 ì, çðîáèòè ð³çêèé ìàíåâð ë³âîðó÷. Äåùî ï³ç-
í³øå Ñ. òàêîæ ïîâåðíóâ ïðàâîðó÷, ó ðåçóëüòàò³ ÷îãî â³äáóëîñÿ ç³òêíåííÿ òðàí-
ñïîðòíèõ çàñîá³â.

Ó ïðîâàäæåíí³ âñòàíîâëåíî, ùî, ç îãëÿäó íà îñîáëèâîñò³ äîðîãè, Ì. íå ì³ã
çä³éñíèòè ïîâîðîò ïðàâîðó÷, à ÿêáè â³í çóïèíèâ àâòîìàøèíó, çàãðîçà ëîáîâîãî
óäàðó íå çíèêëà á. Ïëåíóì Âåðõîâíîãî Ñóäó âèçíàâ, ùî Ì. ó ö³é êîíêðåòí³é
îáñòàíîâö³ ïðèéíÿâ ºäèíå ïðàâèëüíå ð³øåííÿ – ùîá óíèêíóòè ëîáîâîãî ç³òêíåííÿ,
â³í çä³éñíèâ ïîâîðîò ë³âîðó÷, ÷èì â³äâåðíóâ á³ëüø òÿæê³ íàñë³äêè. Íà ï³äñòàâ³
âèêëàäåíîãî Ïëåíóì âèçíàâ, ùî â ä³ÿõ Ì. â³äñóòí³é ñêëàä çëî÷èíó, îñê³ëüêè â³í
ä³ÿâ ó ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³ [9, ñ. 390].

Ââàæàºìî, ùî ÿê òåîð³ÿ êðèì³íàëüíîãî ïðàâà, òàê ³ ïðàêòèêà íå äàþòü
îá´ðóíòîâàíèõ ï³äñòàâ äëÿ ïîä³áíî¿ îö³íêè ä³é ³ âèìàãàþòü îáà÷ëèâîãî é êðèòè÷íîãî
ñòàâëåííÿ äî òàêîãî òðàêòóâàííÿ êðàéíüî¿ íåîáõ³äíîñò³. Íàñïðàâä³, àíàë³ç äîðîæíüî-
òðàíñïîðòíî¿ ñèòóàö³¿ ó íàâåäåíîìó ñóäîâîìó ïðåöåäåíò³ ñâ³ä÷èòü ïðî òå, ùî
âîä³é Ñ. âíàñë³äîê ñâî¿õ ïðîòèïðàâíèõ ä³é (âè¿çä íà çóñòð³÷íó ñìóãó ðóõó) ñòâîðèâ
íåáåçïå÷íó äîðîæíþ îáñòàíîâêó, ÿêà ñòâîðþâàëà ðåàëüíó çàãðîçó çäîðîâ’þ òà
æèòòþ ó÷àñíèê³â äîðîæíüîãî ðóõó (âîä³ÿì ³ ïàñàæèðàì âêàçàíèõ àâòîìàøèí)
âíàñë³äîê ìîæëèâîãî ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â. Âîä³é Ì., çàïîá³ãàþ÷è
âêàçàíèì íàñë³äêàì, ä³ÿâ â³äïîâ³äíî äî ïðàâèë äîðîæíüîãî ðóõó, çã³äíî ç ÿêèìè
äîïóñêàëîñÿ ê³ëüêà âàð³àíò³â ïîâåä³íêè: çíèæåííÿ øâèäêîñò³, çóïèíêà òðàí-
ñïîðòíîãî çàñîáó àáî çàñòîñóâàííÿ áåçïå÷íîãî ìàíåâðó. Îñê³ëüêè âîä³é Ì. îá´ðóí-
òîâàíî ðîçðàõóâàâ, ùî ïåðø³ äâà âàð³àíòè íå ãàðàíòóþòü áåçïåêè äîðîæíüîãî ðó-
õó, â³í óæèâ çàõîä³â ùîäî âèêîðèñòàííÿ îñòàííüîãî – áåçïå÷íîãî ìàíåâðó. Ïî-
äàëüøèé ðîçâèòîê ñèòóàö³¿ ïîêàçàâ, ùî òàêèé ìàíåâð õî÷à ³ áóâ âèïðàâäàíèì, àëå
íå çàáåçïå÷èâ çàïîá³ãàííÿ íàñòàííþ ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â. Àäæå çà-
ïîä³ÿííÿ øêîäè ñòàëî íàñë³äêîì òðèâàþ÷îãî ïîðóøåííÿ ïðàâèë äîðîæíüîãî
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ðóõó âîä³ºì Ñ., ÿêèé øëÿõîì ìàíåâðó íà ïðàâó ñìóãó ïðî¿çíî¿ ÷àñòèíè ïåðåòâîðèâ
íåáåçïå÷íó äîðîæíþ îáñòàíîâêó â àâàð³éíó.

Âîäíî÷àñ ðîçâèòîê ìåõàí³çìó äîðîæíüî-òðàíñïîðòíî¿ ïðèãîäè ïîêàçóº, ùî
âîä³é Ì., óíèêàþ÷è ç³òêíåííÿ òðàíñïîðòíèõ çàñîá³â ³ çàïîá³ãàþ÷è íàñòàííþ
ñóñï³ëüíî íåáåçïå÷íèõ íàñë³äê³â, çîâñ³ì íå ðîçðàõîâóâàâ íà çàïîä³ÿííÿ áóäü-ÿêî¿
ìåíøî¿ øêîäè. Çâ³ëüíÿþ÷è ñìóãó ðóõó âîä³þ-ïðàâîïîðóøíèêó, â³í âçàãàë³ ïðàãíóâ
óíèêíóòè áóäü-ÿêî¿ øêîäè äëÿ ó÷àñíèê³â äîðîæíüîãî ðóõó.

Îñê³ëüêè ïîâåä³íêà Ì. ó ïðîöåñ³ äîðîæíüîãî ðóõó ïîâí³ñòþ â³äïîâ³äàëà
âèìîãàì éîãî áåçïåêè, ó öüîìó âèïàäêó íåìà ï³äñòàâ äëÿ êðèì³íàëüíî-ïðàâîâîãî
àíàë³çó éîãî ä³é ç ïîçèö³é êðàéíüî¿ íåîáõ³äíîñò³. ²íøèìè ñëîâàìè, â ö³é ñèòóàö³¿
âçàãàë³ éäåòüñÿ ïðî â³äñóòí³ñòü ñòàíó êðàéíüî¿ íåîáõ³äíîñò³.

Ùî ñòîñóºòüñÿ âîä³ÿ Ñ., òî éîãî ä³¿, ïîâ’ÿçàí³ ç ïîðóøåííÿì ïðàâèë áåçïåêè
äîðîæíüîãî ðóõó, óòâîðþþòü ñêëàä çëî÷èíó, ïåðåäáà÷åíèé ÷. 2 ñò. 215 ÊÊ Óêðà¿íè
(1960), ó çâ’ÿçêó ç ÷èì â³í ìàº íåñòè êðèì³íàëüíó â³äïîâ³äàëüí³ñòü.

Íàâåäåìî ùå á³ëüø íåâäàëèé ïðèêëàä ³ç ñóäîâî¿ ïðàêòèêè, ÿêèé ê³ëüêà
äåñÿòèë³òü ïåðåõîäèòü ³ç ï³äðó÷íèêà â ï³äðó÷íèê. Âîä³é Ê., çàñóäæåíèé çà çëî÷èí,
ïîâ’ÿçàíèé ç ïîðóøåííÿì ïðàâèë áåçïåêè äîðîæíüîãî ðóõó, â÷èíåíèé çà òàêèõ
îáñòàâèí. Êåðóþ÷è òðàíñïîðòíèì çàñîáîì, Ê. ðóõàâñÿ íà ìàøèí³ ïðàâîþ ñòîðîíîþ
ïðî¿çíî¿ ÷àñòèíè, íå ïîðóøóþ÷è ïðàâèë äîðîæíüîãî ðóõó. Á³ëÿ àâòîáóñíî¿ çóïèíêè
íà äîðîãó ðàïòîâî âèá³ã ãðîìàäÿíèí Ð. Íà¿çä íà íüîãî áóâ íåìèíó÷èì. Ùîá çà-
ïîá³ãòè öüîìó Ê. ð³çêî çâåðíóâ ë³âîðó÷. Ó öþ æ ìèòü ìîòîöèêë, ùî ðóõàâñÿ íà-
çóñòð³÷, ç³òêíóâñÿ ç ìàøèíîþ. Ïðè öüîìó ïàñàæèð ìîòîöèêëà Ò. îòðèìàâ ò³ëåñí³
óøêîäæåííÿ. Ñâ³äêè ï³äòâåðäèëè, ùî Ê. áóâ âèìóøåíèé â÷èíèòè ïîâîðîò ë³âîðó÷,
ùîá óíèêíóòè íà¿çäó íà Ð. Âðàõîâóþ÷è ö³ îáñòàâèíè, ñóä ïîìèëêîâî âèçíàâ, ùî
Ê. ä³ÿâ ó ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³ (êóðñèâ íàø – Â. À.), âæèâ çàõîäè, ùîá íå
íà¿õàòè íà Ð., à òîìó â éîãî ä³ÿõ íåìàº ñêëàäó çëî÷èíó [10, ñ. 19–20].

Âîäíî÷àñ íåîáõ³äíî çàâæäè âðàõîâóâàòè, ùî ïîâîäæåííÿ îñîáè ó ñòàí³
êðàéíüî¿ íåîáõ³äíîñò³ çàâæäè º óñâ³äîìëåíèì, îñê³ëüêè âîíà â ò³é ÷è ³íø³é ñè-
òóàö³¿ îö³íþº îáñòàíîâêó, âèáèðàº çàñîáè, ïðèéìàº ð³øåííÿ òîùî. Ùî æ ñòîñóºòüñÿ
ïîâåä³íêè âîä³ÿ ó âêàçàíîìó âèùå âèïàäêó, òî â³í ä³ÿâ â àâàð³éí³é îáñòàíîâö³,
òîáòî â òàê³é îáñòàíîâö³, â ÿê³é â³í íå ìàâ òåõí³÷íî¿ ìîæëèâîñò³ çàïîá³ãòè íàñë³äêàì.
Â àâàð³éí³é ñèòóàö³¿ ïîâåä³íêà âîä³ÿ ìàº ï³äñâ³äîìèé, ðåôëåêòîðíèé õàðàêòåð,
ùî íå äàº ï³äñòàâ äëÿ ¿¿ ïðàâîâî¿ îö³íêè, à òîìó òàêà ïîâåä³íêà ³ç çîâí³øíüîãî
áîêó, õî÷à ³ ñïðÿìîâàíà íà çàïîá³ãàííÿ ñóñï³ëüíî íåáåçïå÷íèì íàñë³äêàì, âîíà íå
ìàº í³÷îãî ñï³ëüíîãî ç êðàéíüîþ íåîáõ³äí³ñòþ.

Ó öüîìó ñóäîâîìó ïðåöåäåíò³ éäåòüñÿ ïðî ñòâîðåííÿ àâàð³éíî¿ îáñòàíîâêè
äëÿ âîä³ÿ Ê., àäæå íàâ³òü âèñíîâêîì ñóäó ÷³òêî íàãîëîøåíî, ùî íà¿çä íà ï³øîõîäà
áóâ íåìèíó÷èì. Çâàæàþ÷è íà ñë³ä÷ó òà ñóäîâó ïðàêòèêó ùîäî âêàçàíèõ äåë³êò³â,
öå îçíà÷àº, ùî â ö³é êîíêðåòí³é ñèòóàö³¿ âîä³é Ê. íå ìàâ òåõí³÷íî¿ ìîæëè-
âîñò³ çàïîá³ãòè íà¿çäó íà ï³øîõîäà øëÿõîì ðîçðàõîâàíèõ ä³é ³ç âèêîíàííÿ âè-
ìîã ïðàâèë áåçïåêè äîðîæíüîãî ðóõó, à òîìó â öüîìó ðàç³ â³äñóòí³é ÿê ñòàí
êðàéíüî¿ íåîáõ³äíîñò³, òàê ³ îçíàêè ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ñò. 286 ÊÊ
Óêðà¿íè.

Çâè÷àéíî, âèíèêàº ïèòàííÿ, õòî æ ï³äëÿãàº â³äïîâ³äàëüíîñò³ çà çàïîä³ÿííÿ
øêîäè ïîòåðï³ëîìó Ò. Çã³äíî ç ÷èííèì çàêîíîäàâñòâîì òàêó â³äïîâ³äàëüí³ñòü
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ïîâèíåí íåñòè çà ñò. 291 ÊÊ Óêðà¿íè ï³øîõ³ä Ð., ÿêèé ñòâîðèâ íà äîðîç³ àâàð³éíó
îáñòàíîâêó.

Íà æàëü, ó äåÿêèõ íàóêîâèõ âèäàííÿõ òàêîæ ðîçãëÿäàþòüñÿ íåîá´ðóíòîâàí³
òëóìà÷åííÿ êðàéíüî¿ íåîáõ³äíîñò³ ñòîñîâíî ñôåðè äîðîæíüîãî ðóõó. Òàê, Â.Á. Ìà-
ë³í³í ââàæàº, ùî ðàïòîâà ïîÿâà ï³øîõîäà íà ïðî¿çí³é ÷àñòèí³ ïîçà ï³øîõ³äíèì
ïåðåõîäîì ïðèìóøóº âîä³¿â ïîðóøóâàòè Ïðàâèëà äîðîæíüîãî ðóõó (âè¿çä íà
ñìóãó çóñòð³÷íîãî ðóõó, ð³çêà çì³íà øâèäêîñò³ ðóõó, âè¿çä íà ï³øîõ³äíó äîð³æêó
òîùî). Ö³ ä³¿, ïîìèëêîâî êîíñòàòóº â³í, âèêëèêàþòüñÿ êðàéíüîþ íåîáõ³äí³ñòþ ³
÷àñòî ïðèçâîäÿòü äî òÿæêèõ íàñë³äê³â [11, ñ. 293].

Õàðàêòåðíî, ùî ïåâíèì ñóïåðå÷íîñòÿì ó öüîìó ³íîä³ ñïðèÿþòü ðåêîìåíäàö³¿
âèùèõ ñóäîâèõ ³íñòàíö³é. Çîêðåìà, ó ï. 7 ïîñòàíîâè Ïëåíóìó Âåðõîâíîãî Ñóäó
Óêðà¿íè “Ïðî ïðàêòèêó çàñòîñóâàííÿ ñóäàìè Óêðà¿íè çàêîíîäàâñòâà ó ñïðàâàõ
ïðî äåÿê³ çëî÷èíè ïðîòè áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó, à
òàêîæ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ íà òðàíñïîðò³” ì³ñòèòüñÿ òàêå
ïîëîæåííÿ: “Ó âèïàäêàõ, êîëè ïåðåäáà÷åí³ ñò. 286 ÊÊ ñóñï³ëüíî íåáåçïå÷í³ íàñë³äêè
íàñòàëè ÷åðåç ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿
òðàíñïîðòó äâîìà àáî á³ëüøå âîä³ÿìè òðàíñïîðòíèõ çàñîá³â, ñóäè ïîâèíí³ ç’ÿñî-
âóâàòè õàðàêòåð ïîðóøåíü, ÿê³ äîïóñòèâ êîæåí ³ç íèõ, à òàêîæ, ÷è íå áóëî
ïðè÷èíîþ ïîðóøåííÿ çàçíà÷åíèõ ïðàâèë îäíèì âîä³ºì ¿õ íåäîäåðæàííÿ ³íøèì
³ ÷è ìàâ ïåðøèé ìîæëèâ³ñòü óíèêíóòè äîðîæíüî-òðàíñïîðòíî¿ ïîä³¿ òà ¿¿ íàñë³äê³â.
Ïðè öüîìó ñë³ä ìàòè íà óâàç³, ùî çà ïåâíèõ óìîâ âèêëþ÷àºòüñÿ êðèì³íàëüíà â³ä-
ïîâ³äàëüí³ñòü îñîáè, ÿêà ïîðóøèëà ïðàâèëà äîðîæíüîãî ðóõó âèìóøåíî, ÷åðåç
ñòâîðåííÿ àâàð³éíî¿ ñèòóàö³¿ (êóðñèâ íàø – Â. Ì.) ³íøîþ îñîáîþ, êîòðà êåðóâàëà
òðàíñïîðòíèì çàñîáîì” [12, ñ. 251–252].

Òàê³ ðåêîìåíäàö³¿ âçàãàë³ íå âðàõîâóþòü îñîáëèâîñòåé îá’ºêòèâíî¿ ñòîðîíè
ïîðóøåíü ïðàâèë áåçïåêè äîðîæíüîãî ðóõó òà åêñïëóàòàö³¿ òðàíñïîðòó. Àäæå, ïî-
ïåðøå, íåîá´ðóíòîâàíèì º âèêîðèñòàííÿ òåðì³íà “ñèòóàö³ÿ”, ÿêèé ó òåîð³¿ êðè-
ì³íàëüíîãî ïðàâà íå º âèçíàíèì. Íàòîì³ñòü çàì³ñòü òåðì³íà “ñèòóàö³ÿ” íåîáõ³äíî
ðîçãëÿäàòè òàêó îçíàêó îá’ºêòèâíî¿ ñòîðîíè, ÿê “àâàð³éíó îáñòàíîâêó”. Ïî-äðóãå,
êîíñòðóêö³ÿ “îñîáà ïîðóøèëà ïðàâèëà äîðîæíüîãî ðóõó âèìóøåíî” ó öüîìó êîí-
òåêñò³ º íåïðèéíÿòíîþ. Òåîð³ºþ êðèì³íàëüíîãî ïðàâà, åêñïåðòíîþ ³ ñóäîâîþ
ïðàêòèêàìè ùîäî öèõ çëî÷èí³â ïîíÿòòÿ “àâàð³éíà îáñòàíîâêà” ðîçãëÿäàºòüñÿ ó
òèõ âèïàäêàõ, êîëè âîä³é íå ìàº òåõí³÷íî¿ ìîæëèâîñò³ çàïîá³ãòè íàñòàííþ íàñë³äê³â,
îñê³ëüêè, îïèíèâøèñü ó òàê³é îáñòàíîâö³, â³í ïîçáàâëåíèé ìîæëèâîñò³ ä³ÿòè
óñâ³äîìëåíî, âíàñë³äîê ÷îãî éîãî ïîâåä³íêà ìàº àâòîìàòè÷íèé, ðåôëåêòîðíèé
õàðàêòåð, à òîìó íå ï³äëÿãàº ïðàâîâ³é îö³íö³. Â³äòàê ä³ÿòè “âèìóøåíî” îçíà÷àº
âèêîíóâàòè ùîñü ïðîòè áàæàííÿ, ïîòðåáè, ï³ä òèñêîì îáñòàâèí, ùî, íà íàøó äóì-
êó, õî÷à é âèãëÿäàº ñèíîí³ì³÷íî, ïðîòå çîâñ³ì íå åêâ³âàëåíòíî ï³äñâ³äîì³é ïîâåä³íö³.
Àäæå, ÿêùî îñîáà ä³º âèìóøåíî, öå íå îçíà÷àº ïîçáàâëåííÿ ¿¿ ïîâåä³íêè óñâ³-
äîìëåíîãî òà âîëüîâîãî õàðàêòåðó, ÿêà ìîæå áóòè îö³íåíà ÿê ïðîòèïðàâíà, òîáòî
òàêà, ùî íå âèêëþ÷àº êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Îòæå, Âåðõîâíèé Ñóä ìàº
âèêîðèñòîâóâàòè ó ñâî¿õ ðîç’ÿñíåííÿõ ÷³òêî âèçíà÷åí³ ïðàâîâ³ òà ³íø³ êàòåãîð³¿,
ÿê³ íå ïîâèíí³ âèêëèêàòè äîâ³ëüíèõ òëóìà÷åíü ïðè ¿õ çàñòîñóâàíí³.

Íà íàøå ïåðåêîíàííÿ, ïðèêëàäè òà ðåêîìåíäàö³¿ ùîäî êðàéíüî¿ íåîáõ³äíîñò³
ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó ìàþòü áóòè òàêèìè, ùî ä³éñíî ì³ñòÿòü îçíàêè
öüîãî ³íñòèòóòó. Íàâåäåìî îäèí ³ç òàêèõ ïðèêëàä³â. Âîä³é ëåãêîâîãî àâòîìîá³ëÿ
ïðèâàòíî¿ óñòàíîâè ïîáà÷èâ, ùî ñàìîñêèä, çàëèøåíèé íà óçá³÷÷³, ïî÷àâ ðóõàòèñü
ó íàïðÿìêó çóïèíêè òðàíñïîðòó çàãàëüíîãî êîðèñòóâàííÿ, ùî çàãðîæóâàëî íà¿çäîì
íà ãðîìàäÿí, ÿê³ ÷åêàëè ðåéñîâîãî àâòîáóñà. Ó ö³é ñèòóàö³¿ âîä³é ëåãêîâîãî àâòî-
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ìîá³ëÿ, ðîçóì³þ÷è, ùî â³äâåðíóòè íåáåçïåêó, ÿêà âèíèêëà, ìîæëèâî ëèøå íåãàéíîþ
çóïèíêîþ âàíòàæ³âêè, ñâ³äîìî ñïðÿìóâàâ ñâ³é àâòîìîá³ëü ó á³ê ñàìîñêèäà òà ïðè-
ïèíèâ éîãî ïîäàëüøèé ðóõ. Òàêèì ÷èíîì, íåáåçïåêó, ùî áåçïîñåðåäíüî çàãðîæóâàëà
æèòòþ ëþäåé, áóëî óñóíóòî øëÿõîì çàïîä³ÿííÿ ìåíøî¿ øêîäè – ïîøêîäæåííÿì
ëåãêîâîãî àâòîìîá³ëÿ. Öåé òà ïîä³áí³ ïðèêëàäè ä³éñíî ³ëþñòðóþòü ³íñòèòóò êðàéíüî¿
íåîáõ³äíîñò³ ó ñôåð³ áåçïåêè äîðîæíüîãî ðóõó.

Î÷åâèäíî, ç ìåòîþ óíèêíåííÿ ñóïåðå÷ëèâèõ îö³íîê òà ïîìèëîê ïðàö³âíèê³â
ïðàâîîõîðîííèõ îðãàí³â òà ñóäó ïðè àíàë³ç³ êðàéíüî¿ íåîáõ³äíîñò³ ó ñôåð³ äîðîæ-
íüîãî ðóõó íåîáõ³äíî âíåñòè â³äïîâ³äí³ äîïîâíåííÿ äî çàçíà÷åíî¿ âèùå ïîñòàíîâè
Ïëåíóìó Âåðõîâíîãî Ñóäó Óêðà¿íè, ùî ñòîñóþòüñÿ îö³íêè ä³é âîä³ÿ â àâàð³éí³é
îáñòàíîâö³.

Çàçíà÷åí³ ïîëîæåííÿ ìîæíà ñôîðìóëþâàòè òàê: “Ä³¿ âîä³ÿ íå óòâîðþþòü
çëî÷èííîãî ïîðóøåííÿ ïðàâèë áåçïåêè äîðîæíüîãî ðóõó àáî åêñïëóàòàö³¿ òðàí-
ñïîðòó, ÿêùî çàïîä³ÿííÿ øêîäè ïðàâîîõîðîíþâàíèì ³íòåðåñàì áóëî â÷èíåíå ó
ñòàí³ êðàéíüî¿ íåîáõ³äíîñò³, òîáòî âíàñë³äîê íåáåçïåêè, ñòâîðåíî¿ ó÷àñíèêàìè äî-
ðîæíüîãî ðóõó àáî ³íøèìè îñîáàìè, ùî áåçïîñåðåäíüî çàãðîæóâàëà çäîðîâ’þ,
æèòòþ ãðîìàäÿí àáî ³íøèì îõîðîíþâàíèì çàêîíîì ñóñï³ëüíèì ³íòåðåñàì, ÿêó íå
ìîæíà áóëî óñóíóòè ³íøèìè çàñîáàìè, ³ ïðè öüîìó íå áóëî äîïóùåíî ïåðåâèùåííÿ
ìåæ êðàéíüî¿ íåîáõ³äíîñò³. Ïðè öüîìó â³äâåðíåííÿ íåáåçïåêè øëÿõîì çàïîä³ÿííÿ
ìåíøî¿ øêîäè ïîâèííî áóòè ðåçóëüòàòîì óñâ³äîìëåíîãî âèáîðó òî¿ ÷è ³íøî¿
ïîâåä³íêè âîä³ºì òðàíñïîðòíîãî çàñîáó. ßêùî òàê³ ä³¿ â÷èíåí³ âîä³ºì â àâàð³éí³é
ñèòóàö³¿, âîíè íå ïîâèíí³ ðîçãëÿäàòèñÿ ùîäî ¿õ â³äïîâ³äíîñò³ ïðàâèëàì äîðîæíüîãî
ðóõó òà íå ï³äëÿãàþòü ïðàâîâ³é îö³íö³ ç ïîçèö³é ñòàíó êðàéíüî¿ íåîáõ³äíîñò³”.
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ROAD SAFETY CRIMES AND EXTREME NECESSITY

The article deals with criminal and legal questions of interrelation between
crimes in the sphere of road traffic safety with extreme necessity as a circumstance
excluding the crime of action. The author has noted that in Ukraine, criminal
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violations of road safety are on the fourth position in the general structure of crime,
therefore a substantiated legal assessment of these acts from the positions of the
institute of extreme necessity is important.

In order to properly use extreme necessity as circumstances excluding criminal
activity in road safety situations the author has studied the development of this
institute in domestic legislation, in particular the criminal codes of 1922, 1927 and
1960, as well as the contents of extreme necessity in Art. 39 “Extreme necessity” of the
current Criminal Code of Ukraine. The analysis shows that extreme necessity has
always been considered as a collision of several interests protected by law, and the
protection of one interest is achieved by causing harm to another. At the end of the
20-th century the scientific and technological progress and in particular the field of
traffic, in which everyday violations of road safety rules became a source of dangers
requiring their consideration from the point of view of extreme necessity, play a
special role in this.

In this regard the author has examined provisions of extreme necessity in the
theory of criminal law and their application in judicial practice when considering
road safety crimes, as well as doctrinal interpretation in scientific and educational
publications. He has identified and considered mistakes in determining the state of
extreme necessity in these offences associated with the formation of the distorted idea
of extreme necessity as typical examples of preventing vehicles collisions or avoiding
hitting pedestrians who suddenly find themselves in the traffic lane do not always
make a state of extreme necessity.

It has been noted that a person behavior in a state of extreme necessity must
always be realized since in one or another condition he/she assesses the situation,
chooses the means and makes appropriate decisions to eliminate the harm. On this
basis it is impossible to consider the driver’s state in an emergency situation as being
characterized by extreme necessity. In an emergency the driver’s behavior while
outwardly aimed at preventing socially dangerous consequences is not associated with
extreme necessity, since it has subconscious, reflexive nature. Such behavior is not
subject to legal assessment.

From the same positions the author has marked certain contradictions in the
resolution of the Plenary Session of the Supreme Court of Ukraine “On the Practice
of the Use by the Courts of Ukraine of Legislation on Cases Concerning Certain Road
Safety and Vehicle Operation Crimes, and also on Vehicles Administrative Offenses”
concerning the occurrence of socially dangerous consequences due to violation of road
safety or vehicle operation rules by two or more drivers of vehicles in an emergency
situation.

The author proposed appropriate amendments to the above-mentioned resolution
in order to avoid conflicting assessments and mistakes by law enforcement and
judicial authorities in the analysis of extreme necessity in the field of road traffic.
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ÑÏÅÖ²ÀËÜÍÀ ÊÎÍÔ²ÑÊÀÖ²ß
ÇÀ ÊÐÈÌ²ÍÀËÜÍÈÌ ÊÎÄÅÊÑÎÌ ÓÊÐÀ¯ÍÈ:

ÍÀÓÊÎÂÎ-ÏÐÀÊÒÈ×ÍÈÉ ÊÎÌÅÍÒÀÐ

Ñòàòòÿ 96-1. Ñïåö³àëüíà êîíô³ñêàö³ÿ
1. Ñïåö³àëüíà êîíô³ñêàö³ÿ ïîëÿãàº ó ïðèìóñîâîìó áåçîïëàòíîìó âèëó÷åíí³

çà ð³øåííÿì ñóäó ó âëàñí³ñòü äåðæàâè ãðîøåé, ö³ííîñòåé òà ³íøîãî ìàéíà ó
âèïàäêàõ, âèçíà÷åíèõ öèì Êîäåêñîì, çà óìîâè â÷èíåííÿ óìèñíîãî çëî÷èíó àáî
ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ùî ï³äïàäàº ï³ä îçíàêè ä³ÿííÿ, ïåðåäáà÷åíîãî
Îñîáëèâîþ ÷àñòèíîþ öüîãî Êîäåêñó, çà ÿê³ ïåðåäáà÷åíî îñíîâíå ïîêàðàííÿ ó
âèä³ ïîçáàâëåííÿ âîë³ àáî øòðàôó ïîíàä òðè òèñÿ÷³ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â
äîõîä³â ãðîìàäÿí, à òàê ñàìî ïåðåäáà÷åíîãî ÷àñòèíîþ ïåðøîþ ñòàòò³ 150, ñòàòòåþ
154, ÷àñòèíàìè äðóãîþ ³ òðåòüîþ ñòàòò³ 159-1, ÷àñòèíîþ ïåðøîþ ñòàòò³ 190,
ñòàòòåþ 192, ÷àñòèíîþ ïåðøîþ ñòàòåé 204, 209-1, 210, ÷àñòèíàìè ïåðøîþ ³
äðóãîþ ñòàòåé 212, 212-1, ÷àñòèíîþ ïåðøîþ ñòàòåé 222, 229, 239-1, 239-2, ÷àñòèíîþ
äðóãîþ ñòàòò³ 244, ÷à-ñòèíîþ ïåðøîþ ñòàòåé 248, 249, ÷àñòèíàìè ïåðøîþ ³
äðóãîþ ñòàòò³ 300, ÷àñòèíîþ ïåðøîþ ñòàòåé 301, 302, 310, 311, 313, 318, 319, 362,
ñòàòòåþ 363, ÷àñòèíîþ ïåðøîþ ñòàòåé 363-1, 364-1, 365-2 öüîãî Êîäåêñó.

2. Ñïåö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ íà ï³äñòàâ³:
1) îáâèíóâàëüíîãî âèðîêó ñóäó;
2) óõâàëè ñóäó ïðî çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³;
3) óõâàëè ñóäó ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî õàðàêòåðó;
4) óõâàëè ñóäó ïðî çàñòîñóâàííÿ ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó.
3. Ó âèïàäêàõ, êîëè îá’ºêòîì ñïåö³àëüíî¿ êîíô³ñêàö³¿ º ìàéíî, âèëó÷åíå

ç öèâ³ëüíîãî îáîðîòó, âîíà ìîæå áóòè çàñòîñîâàíà íà ï³äñòàâ³:
1) óõâàëè ñóäó ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ç ³íøèõ ï³äñòàâ,

àí³æ çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³;
2) óõâàëè ñóäó, ïîñòàíîâëåíî¿ â ïîðÿäêó ÷àñòèíè äåâ’ÿòî¿ ñòàòò³ 100

Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè, çà êëîïîòàííÿì ñë³ä÷îãî ÷è
ïðîêóðîðà, ÿêùî êðèì³íàëüíå ïðîâàäæåííÿ çàêðèâàºòüñÿ íèìè.

(Êîäåêñ äîïîâíåíî ñòàòòåþ 96-1 çã³äíî ³ç Çàêîíîì ¹ 222-VII â³ä 18.04.2013;
â ðåäàêö³¿ Çàêîíó ¹ 1261-VII â³ä 13.05.2014; ³ç çì³íàìè, âíåñåíèìè çã³äíî ³ç Çàêîíîì
¹ 731-VIII â³ä 08.10.2015; òåêñò ñòàòò³ 96-1 â ðåäàêö³¿ Çàêîíó ¹ 770-VIII â³ä
10.11.2015; ³ç çì³íàìè, âíåñåíèìè çã³äíî ³ç Çàêîíîì ¹ 743-VIII â³ä 03.11.2015;
òåêñò ñòàòò³ 96-1 â ðåäàêö³¿ Çàêîíó ¹ 1019-VIII â³ä 18.02.2016)

1. Ðîçä³ë XIV Çàãàëüíî¿ ÷àñòèíè ÊÊ äîïîâíåíèé ñòàòòÿìè 96-1 ³ 96-2 (ïðî
ñïåö³àëüíó êîíô³ñêàö³þ) íà ï³äñòàâ³ Çàêîíó “Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî
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òà Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñ³â Óêðà¿íè ñòîñîâíî âèêîíàííÿ Ïëàíó
ä³é ùîäî ë³áåðàë³çàö³¿ ªâðîïåéñüêèì Ñîþçîì â³çîâîãî ðåæèìó äëÿ Óêðà¿íè” â³ä
18 êâ³òíÿ 2013 ð. ¹ 222-VII, ÿêèé íàáðàâ ÷èííîñò³ 15 ãðóäíÿ 2013 ð.

Ó ïîäàëüøîìó ïîëîæåííÿ ùîäî ñïåö³àëüíî¿ êîíô³ñêàö³¿ íåîäíîðàçîâî
êîðåãóâàëèñÿ íà ï³äñòàâ³ çàêîí³â:

“Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ó ñôåð³ äåðæàâíî¿
àíòèêîðóïö³éíî¿ ïîë³òèêè ó çâ’ÿçêó ç âèêîíàííÿì Ïëàíó ä³é ùîäî ë³áåðàë³çàö³¿
ªâðîïåéñüêèì Ñîþçîì â³çîâîãî ðåæèìó äëÿ Óêðà¿íè” â³ä 13 òðàâíÿ 2014 ð.
¹ 1261-VII;

“Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â Óêðà¿íè ùîäî çàïîá³ãàííÿ
³ ïðîòèä³¿ ïîë³òè÷í³é êîðóïö³¿” â³ä 8 æîâòíÿ 2015 ð. ¹ 731-VIII;

“Ïðî çàïîá³ãàííÿ âïëèâó êîðóïö³éíèõ ïðàâîïîðóøåíü íà ðåçóëüòàòè îô³ö³éíèõ
ñïîðòèâíèõ çìàãàíü” â³ä 3 ëèñòîïàäà 2015 ð. ¹ 743-VIII;

“Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè ùîäî âäîñêîíàëåííÿ
³íñòèòóòó ñïåö³àëüíî¿ êîíô³ñêàö³¿ ç ìåòîþ óñóíåííÿ êîðóïö³éíèõ ðèçèê³â ïðè ¿¿
çàñòîñóâàíí³” â³ä 10 ëèñòîïàäà 2015 ð. ¹ 770-VIII;

“Ïðî âíåñåííÿ çì³í äî Êðèì³íàëüíîãî òà Êðèì³íàëüíîãî ïðîöåñóàëüíîãî
êîäåêñ³â Óêðà¿íè ùîäî âèêîíàííÿ ðåêîìåíäàö³é, ÿê³ ì³ñòÿòüñÿ ó øîñò³é äîïîâ³ä³
ªâðîïåéñüêî¿ êîì³ñ³¿ ïðî ñòàí âèêîíàííÿ Óêðà¿íîþ Ïëàíó ä³é ùîäî ë³áåðàë³çàö³¿
ªâðîïåéñüêèì Ñîþçîì â³çîâîãî ðåæèìó äëÿ Óêðà¿íè, ñòîñîâíî óäîñêîíàëåííÿ ïðî-
öåäóðè àðåøòó ìàéíà òà ³íñòèòóòó ñïåö³àëüíî¿ êîíô³ñêàö³¿” â³ä 18 ëþòîãî 2016 ð.
¹ 1019-VIII.

Ï³ä ÷àñ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ íåîáõ³äíî âðàõîâóâàòè ÷àñ ¿¿
çàïðîâàäæåííÿ â ÊÊ, à òàêîæ â³äïîâ³äí³ çì³íè ³ äîïîâíåííÿ, ÿêèõ çàçíàâàëà ðå-
äàêö³ÿ ñòàòåé 96-1, 96-2. Éäåòüñÿ ïðî çâîðîòíó ä³þ êðèì³íàëüíîãî çàêîíó ó ÷àñ³
(ñò. 5). Íà öüîìó àêöåíòîâàíî ³ â Ïðèê³íöåâèõ ïîëîæåííÿõ Çàêîíó â³ä 13 òðàâíÿ
2014 ð. ¹ 1261-VII: ä³ÿ çàçíà÷åíîãî Çàêîíó ïîøèðþºòüñÿ íà çëî÷èíè òà ñóñï³ëüíî
íåáåçïå÷í³ ä³ÿííÿ, ùî ï³äïàäàþòü ï³ä îçíàêè ä³ÿííÿ, ïåðåäáà÷åíîãî Îñîáëèâîþ
÷àñòèíîþ Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè, ÿê³ áóëè â÷èíåí³ ï³ñëÿ íàáðàííÿ ÷èí-
íîñò³ öèì Çàêîíîì; çàõîäè êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó, ïåðåäáà÷åí³ öèì
Çàêîíîì, â òîìó ÷èñë³ çì³íè äî ñòàòåé 96-1, 96-2, íå ìàþòü çâîðîòíî¿ ä³¿ ³ íå ïî-
øèðþþòüñÿ íà çëî÷èíè òà ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ùî ï³äïàäàþòü ï³ä îçíàêè
ä³ÿííÿ, ïåðåäáà÷åíîãî Îñîáëèâîþ ÷àñòèíîþ Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè,
â÷èíåí³ äî íàáðàííÿ ÷èííîñò³ öèì Çàêîíîì.

Ñë³ä ìàòè íà óâàç³, ùî ïîëîæåííÿ ïðî ñïåö³àëüíó êîíô³ñêàö³þ â ñàíêö³ÿõ
íîðì Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè íå çãàäóþòüñÿ, âîíè âèêëþ÷åí³ íà ï³äñòàâ³
Çàêîí³â â³ä 10 ëèñòîïàäà 2015 ð. ¹ 770-VIII òà â³ä 18 ëþòîãî 2016 ð. ¹ 1019-VIII.

2. Êîìåíòîâàíà ñòàòòÿ ì³ñòèòü âèçíà÷åííÿ ïîíÿòòÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿.
¯¿ ñóòü ðîçêðèâàºòüñÿ ó çàêîí³ ÷åðåç òàê³ îçíàêè:

– âèëó÷åííÿ ó âëàñí³ñòü äåðæàâè ïåâíèõ ïðåäìåò³â;
– òàêå âèëó÷åííÿ º ïðèìóñîâèì ³ áåçîïëàòíèì;
– âñ³ ïðåäìåòè, ùî ï³äëÿãàþòü âèëó÷åííþ – ñïåö³àëüí³é êîíô³ñêàö³¿, îõîï-

ëþþòüñÿ ïîíÿòòÿì “ìàéíî” (ãðîø³, ö³ííîñò³ òà ³íøå ìàéíî);
– çàãàëüíîþ ï³äñòàâîþ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ º â³äïîâ³äíå

ð³øåííÿ ñóäó (îäíå ³ç ÷îòèðüîõ ìîæëèâèõ, ùî ïåðåäáà÷åí³ ó ÷. 2 ñò. 96-1), à ñàìå
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íàÿâí³ñòü: 1) îáâèíóâàëüíîãî âèðîêó ñóäó, àáî 2) óõâàëè ñóäó ïðî çâ³ëüíåííÿ
îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, àáî 3) óõâàëè ñóäó ïðî çàñòîñóâàííÿ
ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî õàðàêòåðó, àáî 4) óõâàëè ñóäó ïðî çàñòîñóâàííÿ
ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó;

– ñïåö³àëüíîþ ï³äñòàâîþ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ (ó âèïàäêàõ,
êîëè îá’ºêòîì ñïåö³àëüíî¿ êîíô³ñêàö³¿ º ìàéíî, âèëó÷åíå ç öèâ³ëüíîãî îáîðîòó),
âèçíàºòüñÿ îäíå ³ç äâîõ ìîæëèâèõ ð³øåíü ñóäó: 1) óõâàëà ñóäó ïðî çàêðèòòÿ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ ç ³íøèõ ï³äñòàâ, àí³æ çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³, àáî 2) óõâàëà ñóäó, ïîñòàíîâëåíî¿ â ïîðÿäêó ÷. 9 ñò. 100 ÊÏÊ,
çà êëîïîòàííÿì ñë³ä÷îãî ÷è ïðîêóðîðà, ÿêùî êðèì³íàëüíå ïðîâàäæåííÿ çàêðè-
âàºòüñÿ íèìè;

– àëüòåðíàòèâíîþ óìîâîþ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ º â÷èíåííÿ:
1) óìèñíîãî çëî÷èíó, àáî 2) â³äïîâ³äíîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ùî ï³ä-
ïàäàº ï³ä îçíàêè ä³ÿííÿ, ïåðåäáà÷åíîãî Îñîáëèâîþ ÷àñòèíîþ ÊÊ Óêðà¿íè (â îáîõ
âèïàäêàõ äî óâàãè áåðåòüñÿ ñàíêö³ÿ íîðìè – îñíîâíå ïîêàðàííÿ ìàº áóòè ó âèä³:
ïîçáàâëåííÿ âîë³, íåçàëåæíî â³ä éîãî ñòðîêó, àáî øòðàôó ïîíàä òðè òèñÿ÷³ íåîïî-
äàòêîâóâàíèõ ì³í³ìóì³â äîõîä³â ãðîìàäÿí – ïîíàä 51 òèñ. ãðí), àáî 3) îäíîãî ³ç
óìèñíèõ çëî÷èí³â, íàâåäåíèõ ó â³äïîâ³äíîìó ïåðåë³êó ïîñÿãàíü (÷. 1 ñò. 96-1), àáî
4) ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ïåðåäáà÷åíîãî çàçíà÷åíèì ïåðåë³êîì. Öå òàê³
ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ÿê:

åêñïëóàòàö³ÿ ä³òåé (÷. 1 ñò. 150), ïðèìóøóâàííÿ äî âñòóïó â ñòàòåâèé çâ’ÿçîê
(ñò. 154), ïîðóøåííÿ ïîðÿäêó ô³íàíñóâàííÿ ïîë³òè÷íî¿ ïàðò³¿, ïåðåäâèáîðíî¿
àã³òàö³¿, àã³òàö³¿ ç âñåóêðà¿íñüêîãî àáî ì³ñöåâîãî ðåôåðåíäóìó (÷. 2 ³ 3 ñò. 159-1),
øàõðàéñòâî (÷. 1 ñò. 190), çàïîä³ÿííÿ ìàéíîâî¿ øêîäè øëÿõîì îáìàíó àáî çëî-
âæèâàííÿ äîâ³ðîþ  (ñò. 192), íåçàêîííå âèãîòîâëåííÿ, çáåð³ãàííÿ, çáóò àáî òðàí-
ñïîðòóâàííÿ ç ìåòîþ çáóòó ï³äàêöèçíèõ òîâàð³â (÷. 1 ñò. 204), óìèñíå ïîðóøåííÿ
âèìîã çàêîíîäàâñòâà ïðî çàïîá³ãàííÿ òà ïðîòèä³þ ëåãàë³çàö³¿ (â³äìèâàííþ) äîõîä³â,
îäåðæàíèõ çëî÷èííèì øëÿõîì, àáî ô³íàíñóâàííÿ òåðîðèçìó (÷. 1 ñò. 209-1), íå-
ö³ëüîâå âèêîðèñòàííÿ áþäæåòíèõ êîøò³â, çä³éñíåííÿ âèäàòê³â áþäæåòó ÷è íàäàííÿ
êðåäèò³â ç áþäæåòó áåç âñòàíîâëåíèõ áþäæåòíèõ ïðèçíà÷åíü àáî ç ¿õ ïåðåâèùåííÿì
(÷. 1 ñò. 210), óõèëåííÿ â³ä ñïëàòè ïîäàòê³â, çáîð³â (îáîâ’ÿçêîâèõ ïëàòåæ³â) –
÷. 1, 2 ñò. 212, óõèëåííÿ â³ä ñïëàòè ºäèíîãî âíåñêó íà çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå
ñîö³àëüíå ñòðàõóâàííÿ òà ñòðàõîâèõ âíåñê³â íà çàãàëüíîîáîâ’ÿçêîâå äåðæàâíå
ïåíñ³éíå ñòðàõóâàííÿ (÷. 1, 2 ñò. 212-1), øàõðàéñòâî ç ô³íàíñîâèìè ðåñóðñàìè
(÷. 1 ñò. 222), íåçàêîííå âèêîðèñòàííÿ çíàêà äëÿ òîâàð³â ³ ïîñëóã, ô³ðìîâîãî
íàéìåíóâàííÿ, êâàë³ô³êîâàíîãî çàçíà÷åííÿ ïîõîäæåííÿ òîâàðó (÷. 1 ñò. 229),
íåçàêîííå çàâîëîä³ííÿ ´ðóíòîâèì ïîêðèâîì (ïîâåðõíåâèì øàðîì) çåìåëü (÷. 1
ñò. 239-1), íåçàêîííå çàâîëîä³ííÿ çåìëÿìè âîäíîãî ôîíäó â îñîáëèâî âåëèêèõ
ðîçì³ðàõ (÷. 1 ñò. 239-2), ïîðóøåííÿ çàêîíîäàâñòâà ïðî êîíòèíåíòàëüíèé øåëüô
Óêðà¿íè (÷. 2 ñò. 244), íåçàêîííå ïîëþâàííÿ (÷. 1 ñò. 248), íåçàêîííå çàéíÿòòÿ
ðèáíèì, çâ³ðèíèì àáî ³íøèì âîäíèì äîáóâíèì ïðîìèñëîì (÷. 1 ñò. 249), ââåçåííÿ,
âèãîòîâëåííÿ àáî ðîçïîâñþäæåííÿ òâîð³â, ùî ïðîïàãóþòü êóëüò íàñèëüñòâà ³
æîðñòîêîñò³, ðàñîâó, íàö³îíàëüíó ÷è ðåë³ã³éíó íåòåðïèì³ñòü òà äèñêðèì³íàö³þ
(÷. 1, 2 ñò. 300), ââåçåííÿ, âèãîòîâëåííÿ, çáóò ³ ðîçïîâñþäæåííÿ ïîðíîãðàô³÷íèõ
ïðåäìåò³â (÷. 1 ñò. 301), ñòâîðåííÿ àáî óòðèìàííÿ ì³ñöü ðîçïóñòè ³ çâ³äíèöòâî
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(÷. 1 ñò. 302), ïîñ³â àáî âèðîùóâàííÿ ñíîòâîðíîãî ìàêó ÷è êîíîïåëü (÷. 1 ñò. 310),
íåçàêîííå âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåâåçåííÿ ÷è
ïåðåñèëàííÿ ïðåêóðñîð³â (÷. 1 ñò. 311), âèêðàäåííÿ, ïðèâëàñíåííÿ, âèìàãàííÿ
îáëàäíàííÿ, ïðèçíà÷åíîãî äëÿ âèãîòîâëåííÿ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí àáî ¿õ àíàëîã³â, ÷è çàâîëîä³ííÿ íèì øëÿõîì øàõðàéñòâà àáî çëîâæèâàííÿ
ñëóæáîâèì ñòàíîâèùåì òà ³íø³ íåçàêîíí³ ä³¿ ç òàêèì îáëàäíàííÿì (÷. 1 ñò. 313),
íåçàêîííå âèãîòîâëåííÿ, ï³äðîáëåííÿ, âèêîðèñòàííÿ ÷è çáóò ï³äðîáëåíèõ äîêóìåíò³â
íà îòðèìàííÿ íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ïðåêóðñîð³â (÷. 1
ñò. 318), íåçàêîííà âèäà÷à ðåöåïòà íà ïðàâî ïðèäáàííÿ íàðêîòè÷íèõ çàñîá³â àáî
ïñèõîòðîïíèõ ðå÷îâèí (÷. 1 ñò. 319), íåñàíêö³îíîâàí³ ä³¿ ç ³íôîðìàö³ºþ, ÿêà
îáðîáëþºòüñÿ â åëåêòðîííî-îá÷èñëþâàëüíèõ ìàøèíàõ (êîìï’þòåðàõ), àâòîìàòè-
çîâàíèõ ñèñòåìàõ, êîìï’þòåðíèõ ìåðåæàõ àáî çáåð³ãàºòüñÿ íà íîñ³ÿõ òàêî¿ ³íôîð-
ìàö³¿, â÷èíåí³ îñîáîþ, ÿêà ìàº ïðàâî äîñòóïó äî íå¿ (÷. 1 ñò. 362), ïîðóøåííÿ
ïðàâèë åêñïëóàòàö³¿ åëåêòðîííî-îá÷èñëþâàëüíèõ ìàøèí (êîìï’þòåð³â), àâòîìàòè-
çîâàíèõ ñèñòåì, êîìï’þòåðíèõ ìåðåæ ÷è ìåðåæ åëåêòðîçâ’ÿçêó àáî ïîðÿäêó ÷è
ïðàâèë çàõèñòó ³íôîðìàö³¿, ÿêà â íèõ îáðîáëþºòüñÿ (ñò. 363), ïåðåøêîäæàííÿ
ðîáîò³ åëåêòðîííî-îá÷èñëþâàëüíèõ ìàøèí (êîìï’þòåð³â), àâòîìàòèçîâàíèõ ñèñòåì,
êîìï’þòåðíèõ ìåðåæ ÷è ìåðåæ åëåêòðîçâ’ÿçêó øëÿõîì ìàñîâîãî ðîçïîâñþäæåííÿ
ïîâ³äîìëåíü åëåêòðîçâ’ÿçêó (÷. 1 ñò. 363-1, çëîâæèâàííÿ ïîâíîâàæåííÿìè ñëóæ-
áîâîþ îñîáîþ þðèäè÷íî¿ îñîáè ïðèâàòíîãî ïðàâà íåçàëåæíî â³ä îðãàí³çàö³éíî-
ïðàâîâî¿ ôîðìè (÷. 1 ñò. 364-1), çëîâæèâàííÿ ïîâíîâàæåííÿìè îñîáàìè, ÿê³
íàäàþòü ïóáë³÷í³ ïîñëóãè (÷. 1 ñò. 365-2).

Â þðèäè÷í³é ë³òåðàòóð³ â³äîáðàæåíà òàêà ñóïåðå÷ëèâà äóìêà: â ÷. 1 ñò. 96-2
“ïåðåäáà÷åí³ óìîâè, çà ÿêèõ ìàéíî ìîæå ï³äëÿãàòè ñïåö³àëüí³é êîíô³ñêàö³¿ (âîíè
ñôîðìîâàí³ øëÿõîì âèçíà÷åííÿ ïåâíèõ êàòåãîð³é ìàéíà, ùî ï³äëÿãàº òàêîìó
âèëó÷åííþ)”. Âîäíî÷àñ çàçíà÷åíå ìàéíî ñëóøíî íàçèâàºòüñÿ ïðåäìåòîì ñïåö³àëüíî¿
êîíô³ñêàö³¿. Î÷åâèäíî, ïðåäìåò (çà çàêîíîì – îá’ºêò) ñïåö³àëüíî¿ êîíô³ñêàö³¿ íå
ñë³ä ðîçãëÿäàòè ÿê óìîâó òàêîãî çàõîäó. Ò³ îçíàêè îêðåìèõ êàòåãîð³é ìàéíà, ùî
ïåðåäáà÷åí³ â çàêîí³, íàñïðàâä³ õàðàêòåðèçóþòü òîé ÷è ³íøèé ïðåäìåò ñïåö³àëüíî¿
êîíô³ñêàö³¿, âèçíà÷àþòü éîãî þðèäè÷íó ïðèðîäó (íàïðèêëàä, ïðåäìåò çëî÷èíó,
çíàðÿääÿ ÷è çàñîáè â÷èíåííÿ çëî÷èíó).

3. Ïîíÿòòÿ “óìèñíèé çëî÷èí” ñë³ä âèçíà÷àòè ç óðàõóâàííÿì ïîëîæåíü ñòàòåé
23–25 ÊÊ. Ïðè öüîìó íå ìàþòü çíà÷åííÿ ñòàä³¿ çëî÷èíó – çàê³í÷åíèé â³í ÷è íåçà-
ê³í÷åíèé (îêð³ì ãîòóâàííÿ äî çëî÷èíó íåâåëèêî¿ òÿæêîñò³, ÿêå íå òÿãíå çà ñîáîþ
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ³, â³äïîâ³äíî, çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿),
â÷èíåíî çëî÷èí îäíîîñîáîâî ÷è ó ñï³âó÷àñò³, âèä çëî÷èíó (ïðîñòèé ÷è óñêëàäíåíèé),
âèäè ìíîæèííîñò³ çëî÷èí³â (ïîâòîðí³ñòü, ñóêóïí³ñòü ÷è ðåöèäèâ çëî÷èí³â). Ï³ä
÷àñ ïðèçíà÷åííÿ ïîêàðàííÿ çà ñóêóïí³ñòþ çëî÷èí³â àáî ñóêóïí³ñòþ âèðîê³â ñïå-
ö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ îêðåìî çà êîæíèé çëî÷èí. Â÷èíåííÿ çëî÷èíó
÷åðåç íåîáåðåæí³ñòü íå ìîæå áóòè óìîâîþ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿.

Ï³ä ïîíÿòòÿì “âèëó÷åííÿ” â àñïåêò³ êîìåíòîâàíî¿ ñòàòò³ ñë³ä ðîçóì³òè ïîçáàâ-
ëåííÿ îñîáè ïåâíîãî ìàéíà, ÿêà ôàêòè÷íî (çàêîííî ÷è íåçàêîííî) óòðèìóº éîãî.

Ïðèìóñîâèé õàðàêòåð âèëó÷åííÿ ìàéíà îçíà÷àº, ùî òàêà ä³ÿ íå çàëåæèòü â³ä
áàæàííÿ âîëîä³ëüöÿ ìàéíà, º âèìóøåíîþ äëÿ íüîãî. Òàêèé çàõ³ä çàñòîñîâóºòüñÿ
â³ä ³ìåí³ äåðæàâè çà â³äïîâ³äíèì ð³øåííÿ ñóäó ³ç çàñòîñóâàííÿì ïðèìóñîâèõ
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ìåõàí³çì³â (äèâ., çîêðåìà, ñò. 10 Çàêîíó “Ïðî âèêîíàâ÷å ïðîâàäæåííÿ”), ÿêùî
îñîáà íå âèêîíóº çàçíà÷åíå ñóäîâå ð³øåííÿ â äîáðîâ³ëüíîìó ïîðÿäêó.

Âèëó÷åííÿ ìàéíà âèçíàºòüñÿ áåçîïëàòíèì, îñê³ëüêè ïðè öüîìó äåðæàâà íå
â³äøêîäîâóº âèíóâàòîìó âàðò³ñòü ìàéíà, íàâ³òü ÿêùî âîíî íàáóòå íà çàêîííèõ
ï³äñòàâàõ. Â àíàë³çîâàíîìó àñïåêò³ ñïåö³àëüíó êîíô³ñêàö³þ äîðå÷íî ïîð³âíÿòè ç
ðåêâ³çèö³ºþ, êîëè çà ïåâíèõ íàäçâè÷àéíèõ îáñòàâèí, ç ìåòîþ ñóñï³ëüíî¿ íåîáõ³äíîñò³
ìàéíî ìîæå áóòè ïðèìóñîâî â³ä÷óæåíå ó âëàñíèêà íà ï³äñòàâ³ òà â ïîðÿäêó, âñòà-
íîâëåíèõ çàêîíîì, çà óìîâè ïîâíîãî â³äøêîäóâàííÿ éîãî âàðòîñò³ (ñò. 353 ÖÊ).

4. Îá’ºêòîì (ïðåäìåòîì) ñïåö³àëüíî¿ êîíô³ñêàö³¿ ìîæóòü áóòè ãðîø³, ö³ííîñò³,
³íøå ìàéíî.

Ìàéíîì, â³äïîâ³äíî äî ñò. 190 ÖÊ, ââàæàþòüñÿ îêðåìà ð³÷, ñóêóïí³ñòü ðå÷åé,
à òàêîæ ìàéíîâ³ ïðàâà òà îáîâ’ÿçêè. Ð³÷÷þ âèçíàºòüñÿ ïðåäìåò ìàòåð³àëüíîãî ñâ³-
òó, ùîäî ÿêîãî ìîæóòü âèíèêàòè öèâ³ëüí³ ïðàâà òà îáîâ’ÿçêè. Ðå÷³ ïîä³ëÿþòüñÿ
íà ðóõîì³ òà íåðóõîì³. Ðóõîìèìè ðå÷àìè º ðå÷³, ÿê³ ìîæíà â³ëüíî ïåðåì³ùóâàòè
ó ïðîñòîð³. Äî íåðóõîìèõ ðå÷åé (íåðóõîìå ìàéíî, íåðóõîì³ñòü) íàëåæàòü çåìåëüí³
ä³ëÿíêè, à òàêîæ îá’ºêòè, ðîçòàøîâàí³ íà çåìåëüí³é ä³ëÿíö³, ïåðåì³ùåííÿ ÿêèõ
º íåìîæëèâèì áåç ¿õ çíåö³íåííÿ òà çì³íè ¿õ ïðèçíà÷åííÿ. Ðåæèì íåðóõîìî¿ ðå÷³
ìîæå áóòè ïîøèðåíèé çàêîíîì íà ïîâ³òðÿí³ òà ìîðñüê³ ñóäíà, ñóäíà âíóòð³øíüîãî
ïëàâàííÿ, êîñì³÷í³ îá’ºêòè, à òàêîæ ³íø³ ðå÷³, ïðàâà íà ÿê³ ï³äëÿãàþòü äåðæàâí³é
ðåºñòðàö³¿ (ñòàòò³ 179–181 ÖÊ Óêðà¿íè).

Çàçíà÷èìî, ùî â àñïåêò³ ðîçóì³ííÿ ïîíÿòòÿ ìàéíà ó êðèì³íàëüíîìó òà êðè-
ì³íàëüíîìó ïðîöåñóàëüíîìó ïðàâ³ “ìàéíîâ³ (“ðå÷îâ³”) ïðàâà òà îáîâ’ÿçêè” ÿê íå-
ìàòåð³àëüí³ îá’ºêòè äî óâàãè íå ñë³ä áðàòè.

Ãðîø³ – öå ïåðåäóñ³ì ãðèâíÿ ÿê ãðîøîâà îäèíèöÿ Óêðà¿íè (íàö³îíàëüíà
âàëþòà); âîíà º çàêîííèì ïëàò³æíèì çàñîáîì, îáîâ’ÿçêîâèì äî ïðèéìàííÿ çà íî-
ì³íàëüíîþ âàðò³ñòþ íà âñ³é òåðèòîð³¿ Óêðà¿íè. Ïîíÿòòÿì “ãðîø³” (àáî “êîøòè”)
îõîïëþºòüñÿ òàêîæ ³íîçåìíà âàëþòà – âîíà ìîæå âèêîðèñòîâóâàòèñÿ â Óêðà¿í³ ó
âèïàäêàõ ³ â ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì (ñò. 192 ÖÊ Óêðà¿íè). Ó øèðîêîìó
çíà÷åíí³ éäåòüñÿ ïðî âàëþòí³ ö³ííîñò³ ÿê ðîäîâå ïîíÿòòÿ (öå, çîêðåìà: íàö³îíàëüíà
òà ³íîçåìíà âàëþòà; áàíê³âñüê³ ìåòàëè – çîëîòî, ñð³áëî, ïëàòèíà, ìåòàëè ïëàòèíîâî¿
ãðóïè; ö³íí³ ïàïåðè).

Ïîíÿòòÿ “âàëþòí³ ö³ííîñò³” ÌÊ âæèâàº ó òàêîìó çíà÷åíí³: “à) âàëþòà Óêðà¿-
íè – ãðîøîâ³ çíàêè ó âèãëÿä³ áàíêíîò, êàçíà÷åéñüêèõ á³ëåò³â, ìîíåò òà â ³íøèõ
ôîðìàõ, ùî ïåðåáóâàþòü â îá³ãó òà º çàêîííèì ïëàò³æíèì çàñîáîì íà òåðèòîð³¿
Óêðà¿íè, à òàêîæ âèëó÷åí³ ç îá³ãó àáî òàê³, ùî âèëó÷àþòüñÿ ç íüîãî, àëå ï³äëÿãàþòü
îáì³íîâ³ íà ãðîøîâ³ çíàêè, ÿê³ ïåðåáóâàþòü â îá³ãó; á) ³íîçåìíà âàëþòà – ³íîçåìí³
ãðîøîâ³ çíàêè ó âèãëÿä³ áàíêíîò³â, êàçíà÷åéñüêèõ á³ëåò³â, ìîíåò, ùî ïåðåáóâàþòü
â îá³ãó òà º çàêîííèì ïëàò³æíèì çàñîáîì íà òåðèòîð³¿ â³äïîâ³äíî¿ ³íîçåìíî¿ äåð-
æàâè, à òàêîæ âèëó÷åí³ ç îá³ãó àáî òàê³, ùî âèëó÷àþòüñÿ ç íüîãî, àëå ï³äëÿãàþòü
îáì³íó íà ãðîøîâ³ çíàêè, ÿê³ ïåðåáóâàþòü â îá³ãó; â) ïëàò³æí³ äîêóìåíòè òà ö³íí³
ïàïåðè (àêö³¿, îáë³ãàö³¿, êóïîíè äî íèõ, âåêñåë³ (òðàòòè), áîðãîâ³ ðîçïèñêè, àêðåäè-
òèâè, ÷åêè, áàíê³âñüê³ íàêàçè, äåïîçèòí³ ñåðòèô³êàòè, ³íø³ ô³íàíñîâ³ òà áàíê³âñüê³
äîêóìåíòè), âèðàæåí³ ó âàëþò³ Óêðà¿íè, â ³íîçåìí³é âàëþò³ àáî áàíê³âñüêèõ ìå-
òàëàõ; ã) áàíê³âñüê³ ìåòàëè – çîëîòî, ñð³áëî, ïëàòèíà, ìåòàëè ïëàòèíîâî¿ ãðóïè,
äîâåäåí³ (àô³íîâàí³) äî íàéâèùèõ ïðîá â³äïîâ³äíî äî ñâ³òîâèõ ñòàíäàðò³â, ó çëèâêàõ
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³ ïîðîøêàõ, ùî ìàþòü ñåðòèô³êàò ÿêîñò³, à òàêîæ ìîíåòè, âèðîáëåí³ ç äîðîãîö³ííèõ
ìåòàë³â (÷. 1 ñò. 4).

Ö³ííîñò³, â àñïåêò³ êîìåíòîâàíî¿ ñòàòò³, – öå íå ïðîñòî ìàòåð³àëüí³ ö³ííîñò³,
à ¿õ ð³çíîâèä: çîêðåìà, äîðîãîö³íí³ ìåòàëè, êîøòîâíå êàì³ííÿ, þâåë³ðí³  âèðîáè
(êàáëó÷êè, ñåðåæêè, ï³äâ³ñêè, ëàíöþæêè, îáðó÷êè, ïå÷àòêè, áðàñëåòè, áðîøêè,
çàòèñêà÷³, çàïîíêè òîùî). Öå ìîæå áóòè ìàéíî àáî ñêàðá, ÿê³ ìàþòü îñîáëèâó
³ñòîðè÷íó, íàóêîâó, õóäîæíþ ÷è êóëüòóðíó ö³íí³ñòü; ó øèðîêîìó ðîçóì³íí³ –
êóëüòóðí³ ö³ííîñò³.

“²íøå ìàéíî” – öå, íàïðèêëàä: òðàíñïîðò³ çàñîáè (çîêðåìà, âñ³ âèäè àâòîìîá³ë³â,
òðàêòîðè òà ³íø³ ñàìîõ³äí³ ìàøèíè, à òàêîæ ìîòîöèêëè òà ³íø³ ìåõàí³÷í³ òðàí-
ñïîðòí³ çàñîáè); òâàðèíè (íà íèõ ïîøèðþºòüñÿ ïðàâîâèé ðåæèì ðå÷³, êð³ì âèïàäê³â,
âñòàíîâëåíèõ çàêîíîì), ï³äïðèºìñòâà ÿê ºäèíèé ìàéíîâèé êîìïëåêñ (äî ¿õ ñêëàäó
âõîäÿòü óñ³ âèäè ìàéíà, ïðèçíà÷åí³ äëÿ éîãî ä³ÿëüíîñò³, âêëþ÷àþ÷è, çîêðåìà, çå-
ìåëüí³ ä³ëÿíêè, áóä³âë³, ñïîðóäè, óñòàòêóâàííÿ, ³íâåíòàð, ñèðîâèíó, ïðîäóêö³þ);
îäÿã, ïðîäóêòè õàð÷óâàííÿ, ïîáóòîâó òåõí³êó, êàðòèíè.

5. Çì³ñò âèðàçó “ìàéíî, âèëó÷åíå ç öèâ³ëüíîãî îáîðîòó” ñë³ä ðîçêðèâàòè ÷å-
ðåç îçíàêè ïîíÿòòÿ “îáîðîòîçäàòí³ñòü îá’ºêò³â öèâ³ëüíèõ ïðàâ”. Ó ÷. 1 ñò. 178 ÖÊ
ïðîãîëîøåíà ïðåçóìïö³ÿ â³ëüíî¿ îáîðîòîçäàòíîñò³ îá’ºêò³â öèâ³ëüíèõ ïðàâ: îñòàíí³
“ìîæóòü â³ëüíî â³ä÷óæóâàòèñÿ àáî ïåðåõîäèòè â³ä îäí³º¿ îñîáè äî ³íøî¿ â ïîðÿäêó
ïðàâîíàñòóïíèöòâà ÷è ñïàäêóâàííÿ àáî ³íøèì ÷èíîì, ÿêùî âîíè íå âèëó÷åí³ ç
öèâ³ëüíîãî îáîðîòó, àáî íå îáìåæåí³ â îáîðîò³, àáî íå º íåâ³ä’ºìíèìè â³ä ô³çè÷íî¿
÷è þðèäè÷íî¿ îñîáè”. Îòæå, çà ñòóïåíåì îáîðîòîçäàòíîñò³ îá’ºêòè öèâ³ëüíèõ ïðàâ
ïîä³ëÿþòüñÿ íà òðè âèäè: 1) îá’ºêòè, ÿê³ ïåðåáóâàþòü ó â³ëüíîìó öèâ³ëüíîìó
îáîðîò³; 2) îá’ºêòè, ÿê³ îáìåæåí³ â îáîðîò³; 3) îá’ºêòè, ÿê³ âèëó÷åí³ ç öèâ³ëüíîãî
îáîðîòó.

Âèäè îá’ºêò³â öèâ³ëüíèõ ïðàâ, ïåðåáóâàííÿ ÿêèõ ó öèâ³ëüíîìó îáîðîò³ íå
äîïóñêàºòüñÿ (îá’ºêòè, âèëó÷åí³ ç öèâ³ëüíîãî îáîðîòó), ìàþòü áóòè áåçïîñåðåäíüî
âñòàíîâëåí³ ó çàêîí³ (÷. 2 ñò. 178 ÖÊ). Âèëó÷åíèì ³ç öèâ³ëüíîãî îáîðîòó ââàæàºòüñÿ
ìàéíî, ÿêå çã³äíî ³ç çàêîíîì íå ìîæå áóòè ïðåäìåòîì öèâ³ëüíèõ ïðàâî÷èí³â.
Çîêðåìà, ÿäåðí³ ìàòåð³àëè ïåðåáóâàþòü ëèøå ó çàãàëüíîäåðæàâí³é âëàñíîñò³ (ñò. 9
Çàêîíó “Ïðî âèêîðèñòàííÿ ÿäåðíî¿ åíåðã³¿ òà ðàä³àö³éíó áåçïåêó” â³ä 8 ëþòîãî
1995 ð.); óñ³ ïàì’ÿòêè àðõåîëîã³¿ º äåðæàâíîþ âëàñí³ñòþ (ñò. 17 Çàêîíó “Ïðî
îõîðîíó êóëüòóðíî¿ ñïàäùèíè” â³ä 8 ÷åðâíÿ 2000 ð.); îá’ºêòè ïðèðîäíî-çàïîâ³äíîãî
ôîíäó Óêðà¿íè – äåðæàâí³ çàïîâ³äíèêè, ïðèðîäí³ íàö³îíàëüí³ ïàðêè, çàêàçíèêè,
ïàì’ÿòêè ïðèðîäè, áîòàí³÷í³ ñàäè, äåíäðîëîã³÷í³ òà çîîëîã³÷í³ ïàðêè, ïàðêè-ïà-
ì’ÿòêè ñàäîâî-ïàðêîâîãî ìèñòåöòâà, çàïîâ³äí³ óðî÷èùà òàêîæ âèëó÷åí³ ç öèâ³ëüíîãî
îáîðîòó (cò. 61 Çàêîíó “Ïðî îõîðîíó íàâêîëèøíüîãî ïðèðîäíîãî ñåðåäîâèùà” â³ä
25 ÷åðâíÿ 1991 ð.).

Íå ìîæóòü áóòè ïðåäìåòîì öèâ³ëüíèõ ïðàâî÷èí³â, íàïðèêëàä, îñîáëèâî íå-
áåçïå÷í³ íàðêîòè÷í³ çàñîáè ³ ïñèõîòðîïí³ ðå÷îâèíè, à òàêîæ ¿õ àíàëîãè, ïîðíî-
ãðàô³÷í³ âèäàííÿ, ï³äðîáëåí³ ãðîøîâ³ çíàêè ³ ïëàò³æí³ äîêóìåíòè, îñê³ëüêè âîíè
çàáîðîíåí³ äî îá³ãó â Óêðà¿í³.

Òàê ñàìî âñòàíîâëþþòüñÿ çàêîíîì âèäè îá’ºêò³â öèâ³ëüíèõ ïðàâ, ÿê³ ìîæóòü
íàëåæàòè ëèøå ïåâíèì ó÷àñíèêàì îáîðîòó àáî ïåðåáóâàííÿ ÿêèõ ó öèâ³ëüíîìó
îáîðîò³ äîïóñêàºòüñÿ çà ñïåö³àëüíèì äîçâîëîì (îá’ºêòè, îáìåæåíî îáîðîòîçäàòí³).
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Öå îçíà÷àº, ùî ïåâíå ìàéíî íå ìîæå ïåðåáóâàòè ó âëàñíîñò³ ô³çè÷íèõ ³ þðèäè÷íèõ
îñ³á, ì³æíàðîäíèõ îðãàí³çàö³é òà þðèäè÷íèõ îñ³á ³íøèõ äåðæàâ íà òåðèòîð³¿
Óêðà¿íè. Íàïðèêëàä, áîéîâà ³ ñïåö³àëüíà â³éñüêîâà òåõí³êà, ñïåö³àëüí³ òåõí³÷í³
çàñîáè íåãëàñíîãî îòðèìàííÿ ³íôîðìàö³¿. Äî îáìåæåíî îáîðîòîçäàòíèõ îá’ºêò³â
íàëåæèòü ³ ìàéíî, äëÿ çä³éñíåííÿ ïðàâî÷èí³â ç ÿêèìè âèìàãàºòüñÿ ñïåö³àëüíèé
äîçâ³ë (ë³öåíç³ÿ) – çîêðåìà, äëÿ òîðã³âë³ àëêîãîëüíèìè íàïîÿìè ³ òþòþíîâèìè
âèðîáàìè, äëÿ ïðàâî÷èí³â ç³ ñïîðòèâíîþ òà ìèñëèâñüêîþ çáðîºþ.

6. ßêùî îá’ºêòîì ñïåö³àëüíî¿ êîíô³ñêàö³¿ º ìàéíî, âèëó÷åíå ç öèâ³ëüíîãî
îáîðîòó, âîíà ìîæå áóòè çàñòîñîâàíà íà ï³äñòàâ³ îäíîãî ç òàêèõ ð³øåíü: 1) óõâàëè
ñóäó ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ç ³íøèõ ï³äñòàâ, àí³æ çâ³ëüíåííÿ
îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; 2) óõâàëè ñóäó, ïîñòàíîâëåíî¿ â ïîðÿäêó
÷. 9 ñò. 100 ÊÏÊ, çà êëîïîòàííÿì ñë³ä÷îãî ÷è ïðîêóðîðà, ÿêùî êðèì³íàëüíå
ïðîâàäæåííÿ çàêðèâàºòüñÿ íèìè (÷. 3 ñò. 96-1).

Ïåðøà ï³äñòàâà çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿, ùî ïåðåäáà÷åíà ÷. 3
ñò. 96-1, ðåàë³çóºòüñÿ â³äïîâ³äíî äî àáç. 2 ÷. 7 ñò. 284 ÊÏÊ: “ßêùî îáñòàâèíè,
ïåðåäáà÷åí³ ïóíêòàìè 5, 6, 7, 8, 9, 10 ÷àñòèíè ïåðøî¿ ñò. 284 ÊÏÊ, âèÿâëÿþòüñÿ
ï³ä ÷àñ ñóäîâîãî ïðîâàäæåííÿ, à òàêîæ ó âèïàäêó, ïåðåäáà÷åíîìó ïóíêòàìè 2, 3
÷àñòèíè äðóãî¿ ö³º¿ ñòàòò³, ñóä ïîñòàíîâëÿº óõâàëó ïðî çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ”. Êðèì³íàëüíå ïðîâàäæåííÿ çàêðèâàºòüñÿ ñóäîì â³äïîâ³äíî äî
ïðèïèñ³â ÷. 1 ñò. 284 ÊÏÊ, ÿêùî:

ïîìåð ï³äîçðþâàíèé, îáâèíóâà÷åíèé, êð³ì âèïàäê³â, ÿêùî ïðîâàäæåííÿ º
íåîáõ³äíèì äëÿ ðåàá³ë³òàö³¿ ïîìåðëîãî (ï. 5);

³ñíóº âèðîê ïî òîìó ñàìîìó îáâèíóâà÷åííþ, ùî íàáðàâ çàêîííî¿ ñèëè, àáî
ïîñòàíîâëåíà óõâàëà ñóäó ïðî çàêðèòòÿ êðèì³íàëüíîãî ïðîâàäæåííÿ ïî òîìó
ñàìîìó îáâèíóâà÷åííþ (ï. 6);

ïîòåðï³ëèé, à ó âèïàäêàõ, ïåðåäáà÷åíèõ ÊÏÊ, éîãî ïðåäñòàâíèê â³äìîâèâñÿ
â³ä îáâèíóâà÷åííÿ ó êðèì³íàëüíîìó ïðîâàäæåíí³ ó ôîðì³ ïðèâàòíîãî
îáâèíóâà÷åííÿ (ï. 7);

ñòîñîâíî çëî÷èíó, ùîäî ÿêîãî íå îòðèìàíî çãîäè äåðæàâè, ÿêà âèäàëà îñîáó
(ï. 8);

ñòîñîâíî ïîäàòêîâèõ çîáîâ’ÿçàíü îñîáè, ÿêà â÷èíèëà ä³¿, ïåðåäáà÷åí³ ñò. 212
ÊÊ, äîñÿãíóòèé ïîäàòêîâèé êîìïðîì³ñ â³äïîâ³äíî äî ï³äðîçä³ëó 9-2 ðîçä³ëó XX
“Ïåðåõ³äí³ ïîëîæåííÿ” ÏÊ (ï. 9);

³ñíóº íåñêàñîâàíà ïîñòàíîâà ñë³ä÷îãî, ïðîêóðîðà ïðî çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ ç ï³äñòàâ, ïåðåäáà÷åíèõ ïóíêòàìè 1, 2, 4, 9 ÷àñòèíè ïåðøî¿ ÊÏÊ, ó
êðèì³íàëüíîìó ïðîâàäæåíí³ ùîäî òîãî ñàìîãî ä³ÿííÿ, ùî ðîçñë³äóâàëîñÿ ³ç
äîòðèìàííÿì âèìîã ùîäî ï³äñë³äíîñò³ (ï. 10).

Êðèì³íàëüíå ïðîâàäæåííÿ çàêðèâàºòüñÿ ñóäîì â³äïîâ³äíî äî ïðèïèñ³â ÷. 2
ñò. 284 ÊÏÊ, ÿêùî:

ïðîêóðîð â³äìîâèâñÿ â³ä ï³äòðèìàííÿ äåðæàâíîãî îáâèíóâà÷åííÿ, çà âèíÿòêîì
âèïàäê³â, ïåðåäáà÷åíèõ ÊÏÊ (ï. 2);

äîñÿãíóòî ïîäàòêîâèé êîìïðîì³ñ ó ñïðàâàõ ïðî çëî÷èíè, ïåðåäáà÷åí³ ñò. 212
ÊÊ, â³äïîâ³äíî äî ï³äðîçä³ëó 9-2 ðîçä³ëó XX “Ïåðåõ³äí³ ïîëîæåííÿ” ÏÊ (ï. 3).

Äðóãà ï³äñòàâà çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿, ùî ïåðåäáà÷åíà ÷. 3
ñò. 96-1 ÊÊ, ðåàë³çóºòüñÿ ñóäîì çã³äíî ç ïðèïèñàìè ÷. 9 ñò. 100 ÊÏÊ. Äëÿ öüîãî
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âèìàãàºòüñÿ â³äïîâ³äíå êëîïîòàííÿ ñë³ä÷îãî ÷è ïðîêóðîðà, ÿê³ çàêðèâàþòü êðè-
ì³íàëüíå ïðîâàäæåííÿ. Ñë³ä÷èé óõâàëþº ïîñòàíîâó ïðî çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ ç ï³äñòàâ, ïåðåäáà÷åíèõ ïóíêòàìè 1, 2, 4, 9, 10 ÷àñòèíè ïåðøî¿ ñòàòò³
284 ÊÏÊ, ÿêùî â öüîìó êðèì³íàëüíîìó ïðîâàäæåíí³ æîäí³é îñîá³ íå ïîâ³äîì-
ëÿëîñÿ ïðî ï³äîçðó. Ïðîêóðîð óõâàëþº ïîñòàíîâó ïðî çàêðèòòÿ êðèì³íàëüíîãî
ïðîâàäæåííÿ ùîäî ï³äîçðþâàíîãî ç ï³äñòàâ, ïåðåäáà÷åíèõ ÷àñòèíîþ ïåðøîþ ö³º¿
ñòàòò³ (÷. 4 ñò. 284 ÊÏÊ).

7. Íåîïîäàòêîâóâàíèé ì³í³ìóì äîõîä³â ãðîìàäÿí – ãðîøîâà ñóìà ðîçì³ðîì ó
17 ãðèâåíü, âñòàíîâëåíà ï. 5 ï³äðîçä³ëó 1 ðîçä³ëó XX ÏÊ. Ïðî âèäè çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ äèâ. ðîçä³ë IX, ñòàòò³ 97, 106 ÊÊ; ïðî çàñòîñóâàííÿ
ïðèìóñîâèõ çàõîä³â ìåäè÷íîãî õàðàêòåðó – ñòàòò³ 92 – 95 ÊÊ; ïðî çàñòîñóâàííÿ
ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó – ñòàòò³ 97, 105 ÊÊ.

8. Òàêèì ÷èíîì, ñïåö³àëüíà êîíô³ñêàö³ÿ (ëàò. confiskatio – âèëó÷åííÿ ìàéíà
ó äåðæàâíó ñêàðáíèöþ) º îäíèì ³ç êðèì³íàëüíî-ïðàâîâèõ çàõîä³â – ïðèìóñîâèì
áåçîïëàòíèì âèëó÷åííÿì ó âîëîä³ëüöÿ çà ð³øåííÿì ñóäó ó âëàñí³ñòü äåðæàâè
ïåâíîãî ìàéíà (éîãî ð³çíîâèäè âèçíà÷åí³ ó ÷. 1 ñò. 96-2), ÿêùî â÷èíåíî óìèñíèé
çëî÷èí (àáî ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ), çà ÿê³ âñòàíîâëåíî îñíîâíå ïîêàðàííÿ
ó âèä³ ïîçáàâëåííÿ âîë³ ÷è øòðàôó ïîíàä òðè òèñÿ÷³ íåîïîäàòêîâóâàíèõ ì³í³ìóì³â
äîõîä³â ãðîìàäÿí, àáî çà óìîâè â÷èíåííÿ óìèñíîãî çëî÷èíó íåâåëèêî¿ òÿæêîñò³
(ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ), ïåðåäáà÷åíîãî äëÿ òàêèõ âèïàäê³â ó â³äïîâ³äíîìó
ïåðåë³êó ïîñÿãàíü (÷. 1 ñò. 96-1).

Öåé çàõ³ä çóìîâëåíèé êðèì³íàëüíî-ïðàâîâèìè â³äíîñèíàìè, àëå íå º
ïîêàðàííÿì (çîêðåìà, éîãî íå ñë³ä ïëóòàòè ç êîíô³ñêàö³ºþ ìàéíà ÿê âèäîì ïîêà-
ðàííÿ). Ñõîæèìè âîíè º ëèøå çà äâîìà îçíàêàìè: êîíô³ñêàö³ÿ ìàéíà çàñòîñîâóºòüñÿ
âèêëþ÷íî çà ð³øåííÿì ñóäó; êîíô³ñêîâàíå ìàéíî áåçîïëàòíî ïåðåõîäèòü ó âëàñí³ñòü
äåðæàâè (÷. 6 ñò. 41 Êîíñòèòóö³¿, ñò. 354 ÖÊ, ÷. 1 ñò. 59 ÊÊ). Íàòîì³ñòü ³íø³ îáî-
â’ÿçêîâ³ îçíàêè êîíô³ñêàö³¿ ìàéíà (ïîêàðàííÿ) íå ïðèòàìàíí³ ñïåö³àëüí³é êîí-
ô³ñêàö³¿, ³ íàâïàêè.

Ïîð³âíþþ÷è ïîíÿòòÿ  “êîíô³ñêàö³ÿ ìàéíà” ³ “ñïåö³àëüíà êîíô³ñêàö³ÿ”, ñë³ä
âðàõîâóâàòè, çîêðåìà, òàêå. Ñïåö³àëüíà êîíô³ñêàö³ÿ, ÿê ïðàâèëî, íå ïîçáàâëÿº
îñîáó ïðàâà âëàñíîñò³, îñê³ëüêè âèëó÷àºòüñÿ ìàéíî, ùî ïîâ’ÿçàíå ç ôàêòîì â÷èíåííÿ
çëî÷èíó àáî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ; öåé çàõ³ä íå º ñàíêö³ºþ çà â÷èíåííÿ
çëî÷èíó (â³äïîâ³äíîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ); ìîæå çàñòîñîâóâàòèñÿ íå
ëèøå çà â÷èíåííÿ çëî÷èíó, à é çà ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ, ùî ï³äïàäàº ï³ä
îçíàêè ä³ÿííÿ, ïåðåäáà÷åíîãî Îñîáëèâîþ ÷àñòèíîþ ÊÊ Óêðà¿íè; ïðåäìåòîì (îá’ºê-
òîì) ñïåö³àëüíî¿ êîíô³ñêàö³¿ ìîæå áóòè íå ëèøå ìàéíî îñîáè, ÿêà â÷èíèëà çëî-
÷èí, à é ìàéíî îñ³á, ÿê³: à) íå º ñóá’ºêòîì ïåâíîãî çëî÷èíó – íåîñóäí³ òà îñîáè,
ùî íå äîñÿãëè â³êó êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; á) çâ³ëüíåí³ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ÷è ïîêàðàííÿ (êð³ì çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
ó çâ’ÿçêó ³ç çàê³í÷åííÿì ñòðîê³â äàâíîñò³); â) º “òðåò³ìè îñîáàìè”; óìîâîþ çàñòî-
ñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ íå ìîæå áóòè â÷èíåííÿ çëî÷èíó ÷åðåç íåîáå-
ðåæí³ñòü – âîíà çàñòîñîâóºòüñÿ çà óìîâè â÷èíåííÿ ëèøå óìèñíîãî çëî÷èíó (â³ä-
ïîâ³äíîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ); ìîæëèâ³ñòü çàñòîñóâàííÿ ñïåö³àëüíî¿
êîíô³ñêàö³¿ íå îáìåæåíà óìîâîþ â÷èíåííÿ ëèøå òÿæêîãî òà îñîáëèâî òÿæêîãî
êîðèñëèâîãî çëî÷èíó, ÷è çëî÷èíó ïðîòè îñíîâ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè òà
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ãðîìàäñüêî¿ áåçïåêè (â³äïîâ³äíîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ) – öå ìîæå
áóòè òÿæêèé ÷è îñîáëèâî òÿæêèé çëî÷èí, íå îáòÿæåíèé êîðèñëèâèìè ñïîíóêàí-
íÿìè, à òàê ñàìî çëî÷èí íåâåëèêî¿ ÷è ñåðåäíüî¿ òÿæêîñò³, ùî íå îáîâ’ÿçêîâî ïî-
ñÿãàº íà ãðîìàäñüêó áåçïåêó.

Îñê³ëüêè ñïåö³àëüíà êîíô³ñêàö³ÿ íå º ïîêàðàííÿì, íà íå¿ íå ïîøèðþþòüñÿ
ïîëîæåííÿ ÊÊ ïðî ïîêàðàííÿ, ïðèçíà÷åííÿ ïîêàðàííÿ, çâ³ëüíåííÿ â³ä ïîêàðàííÿ
òà éîãî â³äáóâàííÿ (ðîçä³ëè X–XII, XV). ¯¿ çàñòîñóâàííÿ íå òÿãíå çà ñîáîþ
íàñòàííÿ ñóäèìîñò³.

Ñïåö³àëüíó êîíô³ñêàö³þ íåîáõ³äíî â³äð³çíÿòè ³ â³ä êîíô³ñêàö³¿ ìàéíà ÿê
îäíîãî ³ç çàõîä³â êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó, ùî çàñòîñîâóºòüñÿ ñóäîì çà
â³äïîâ³äíèõ ï³äñòàâ äî þðèäè÷íî¿ îñîáè ó ðàç³ ë³êâ³äàö³¿ îñòàííüî¿. Ïðî ïîíÿòòÿ
“çàõîäè êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó ùîäî þðèäè÷íèõ îñ³á” äèâ. ðîçä³ë XIV-
1 Çàãàëüíî¿ ÷àñòèíè ÊÊ.

Òàêîæ ñïåö³àëüíó êîíô³ñêàö³þ (êðèì³íàëüíî-ïðàâîâèé çàõ³ä) ñë³ä â³äìåæî-
âóâàòè ³ â³ä òàêèõ çàõîä³â çàáåçïå÷åííÿ êðèì³íàëüíîãî ïðîâàäæåííÿ (êðèì³íàëüíî-
ïðîöåñóàëüíèõ çàõîä³â), ÿê: íàêëàäåííÿ ãðîøîâîãî ñòÿãíåííÿ (ãëàâà 12 ÊÏÊ),
òèì÷àñîâèé äîñòóï äî ðå÷åé ³ äîêóìåíò³â (ãëàâà 15 ÊÏÊ), òèì÷àñîâå âèëó÷åííÿ
ìàéíà (ãëàâà 16 ÊÏÊ), àðåøò ìàéíà (ãëàâà 17 ÊÏÊ). Çîêðåìà, òèì÷àñîâèì âèëó-
÷åííÿì ìàéíà âèçíàºòüñÿ ôàêòè÷íå ïîçáàâëåííÿ ï³äîçðþâàíîãî àáî îñ³á, ó âîëîä³íí³
ÿêèõ ïåðåáóâàº ïåâíå ìàéíî (çàçíà÷åíå ó ÷. 2 ñò. 167 ÊÏÊ), ìîæëèâîñò³ âîëîä³òè,
êîðèñòóâàòèñÿ òà ðîçïîðÿäæàòèñÿ òàêèì ìàéíîì äî âèð³øåííÿ ïèòàííÿ ïðî àðåøò
ìàéíà àáî éîãî ïîâåðíåííÿ (÷. 1 ñò. 167 ÊÏÊ).

Òèì÷àñîâî âèëó÷åíèì ìîæå áóòè ìàéíî ó âèãëÿä³ ðå÷åé, äîêóìåíò³â, ãðîøåé
òîùî, ùîäî ÿêèõ º äîñòàòí³ ï³äñòàâè ââàæàòè, ùî âîíè:

1) ï³äøóêàí³, âèãîòîâëåí³, ïðèñòîñîâàí³ ÷è âèêîðèñòàí³ ÿê çàñîáè ÷è çíàðÿääÿ
â÷èíåííÿ çëî÷èíó òà (àáî) çáåðåãëè íà ñîá³ éîãî ñë³äè; 2) ïðèçíà÷àëèñÿ (âèêîðè-
ñòîâóâàëèñÿ) äëÿ ñõèëÿííÿ îñîáè äî â÷èíåííÿ çëî÷èíó, ô³íàíñóâàííÿ òà/àáî
ìàòåð³àëüíîãî çàáåçïå÷åííÿ çëî÷èíó àáî âèíàãîðîäè çà éîãî â÷èíåííÿ; 3) º
ïðåäìåòîì çëî÷èíó, ó òîìó ÷èñë³ ïîâ’ÿçàíîãî ç ¿õ íåçàêîííèì îá³ãîì; 4) îäåðæàí³
âíàñë³äîê â÷èíåííÿ çëî÷èíó òà/àáî º äîõîäàìè â³ä íèõ, à òàêîæ ìàéíî, â ÿêå ¿õ
áóëî ïîâí³ñòþ àáî ÷àñòêîâî ïåðåòâîðåíî (÷. 2 ñò. 167 ÊÏÊ).

Â³äïîâ³äíî äî ÷. 2 ñò. 170 ÊÏÊ àðåøò ìàéíà äîïóñêàºòüñÿ ç ìåòîþ çàáåçïå÷åííÿ:
1) çáåðåæåííÿ ðå÷îâèõ äîêàç³â; 2) ñïåö³àëüíî¿ êîíô³ñêàö³¿; 3) êîíô³ñêàö³¿ ìàéíà
ÿê âèäó ïîêàðàííÿ àáî çàõîäó êðèì³íàëüíî-ïðàâîâîãî õàðàêòåðó ùîäî þðèäè÷íî¿
îñîáè; 4) â³äøêîäóâàííÿ øêîäè, çàâäàíî¿ âíàñë³äîê çëî÷èíó (öèâ³ëüíèé ïîçîâ),
÷è ñòÿãíåííÿ ç þðèäè÷íî¿ îñîáè îòðèìàíî¿ íåïðàâîì³ðíî¿ âèãîäè.

Ñòàòòÿ 96-2. Âèïàäêè çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿
1. Ñïåö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ ó ðàç³, ÿêùî ãðîø³, ö³ííîñò³ òà

³íøå ìàéíî:
1) îäåðæàí³ âíàñë³äîê â÷èíåííÿ çëî÷èíó òà/àáî º äîõîäàìè â³ä òàêîãî

ìàéíà;
2) ïðèçíà÷àëèñÿ (âèêîðèñòîâóâàëèñÿ) äëÿ ñõèëÿííÿ îñîáè äî â÷èíåííÿ

çëî÷èíó, ô³íàíñóâàííÿ òà/àáî ìàòåð³àëüíîãî çàáåçïå÷åííÿ çëî÷èíó àáî
âèíàãîðîäè çà éîãî â÷èíåííÿ;
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3) áóëè ïðåäìåòîì çëî÷èíó, êð³ì òèõ, ùî ïîâåðòàþòüñÿ âëàñíèêó (çàêîí-
íîìó âîëîä³ëüöþ), à ó ðàç³, êîëè éîãî íå âñòàíîâëåíî, – ïåðåõîäÿòü ó âëàñí³ñòü
äåðæàâè;

4) áóëè ï³äøóêàí³, âèãîòîâëåí³, ïðèñòîñîâàí³ àáî âèêîðèñòàí³ ÿê çàñîáè
÷è çíàðÿääÿ â÷èíåííÿ çëî÷èíó, êð³ì òèõ, ùî ïîâåðòàþòüñÿ âëàñíèêó (çàêîííîìó
âîëîä³ëüöþ), ÿêèé íå çíàâ ³ íå ì³ã çíàòè ïðî ¿õ íåçàêîííå âèêîðèñòàííÿ.

2. Ó ðàç³ ÿêùî ãðîø³, ö³ííîñò³ òà ³íøå ìàéíî, çàçíà÷åí³ ó ïóíêò³ 1 ÷àñòèíè
ïåðøî¿ ö³º¿ ñòàòò³, áóëè ïîâí³ñòþ àáî ÷àñòêîâî ïåðåòâîðåí³ â ³íøå ìàéíî, ñïå-
ö³àëüí³é êîíô³ñêàö³¿ ï³äëÿãàº ïîâí³ñòþ àáî ÷àñòêîâî ïåðåòâîðåíå ìàéíî. ßêùî
êîíô³ñêàö³ÿ ãðîøåé, ö³ííîñòåé òà ³íøîãî ìàéíà, çàçíà÷åíèõ ó ïóíêò³ 1 ÷àñòèíè
ïåðøî¿ ö³º¿ ñòàòò³, íà ìîìåíò ïðèéíÿòòÿ ñóäîì ð³øåííÿ ïðî ñïåö³àëüíó êîíô³ñ-
êàö³þ íåìîæëèâà âíàñë³äîê ¿õ âèêîðèñòàííÿ àáî íåìîæëèâîñò³ âèä³ëåííÿ ç
íàáóòîãî çàêîííèì øëÿõîì ìàéíà, àáî â³ä÷óæåííÿ, àáî ç ³íøèõ ïðè÷èí, ñóä
âèíîñèòü ð³øåííÿ ïðî êîíô³ñêàö³þ ãðîøîâî¿ ñóìè, ùî â³äïîâ³äàº âàðòîñò³
òàêîãî ìàéíà.

3. Ñïåö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ òàêîæ ó ðàç³, êîëè îñîáà íå
ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç íåäîñÿãíåííÿì â³êó, ç ÿêîãî
ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, àáî íåîñóäí³ñòþ, àáî çâ³ëü-
íÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÷è ïîêàðàííÿ ç ï³äñòàâ, ïåðåäáà÷åíèõ
öèì Êîäåêñîì, êð³ì çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ³ç
çàê³í÷åííÿì ñòðîê³â äàâíîñò³.

4. Ãðîø³, ö³ííîñò³, â òîìó ÷èñë³ êîøòè, ùî çíàõîäÿòüñÿ íà áàíê³âñüêèõ
ðàõóíêàõ ÷è íà çáåð³ãàíí³ ó áàíêàõ àáî ³íøèõ ô³íàíñîâèõ óñòàíîâàõ, ³íøå
ìàéíî, çàçíà÷åí³ â ö³é ñòàòò³, ï³äëÿãàþòü ñïåö³àëüí³é êîíô³ñêàö³¿ ó òðåòüî¿
îñîáè, ÿêùî âîíà íàáóëà òàêå ìàéíî â³ä ï³äîçðþâàíîãî, îáâèíóâà÷åíîãî, îñîáè,
ÿêà ïåðåñë³äóºòüñÿ çà â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ ó â³ö³, ç ÿêîãî
íå íàñòàº êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, àáî â ñòàí³ íåîñóäíîñò³, ÷è ³íøî¿
îñîáè áåçîïëàòíî, çà ðèíêîâó ö³íó àáî çà ö³íó âèùó ÷è íèæ÷ó ðèíêîâî¿ âàð-
òîñò³, ³ çíàëà àáî ïîâèííà áóëà ³ ìîãëà çíàòè, ùî òàêå ìàéíî â³äïîâ³äàº áóäü-
ÿê³é ³ç îçíàê, çàçíà÷åíèõ ó ïóíêòàõ 1–4 ÷àñòèíè ïåðøî¿ ö³º¿ ñòàòò³.

Âèùåçàçíà÷åí³ â³äîìîñò³ ùîäî òðåòüî¿ îñîáè ïîâèíí³ áóòè âñòàíîâëåí³ â
ñóäîâîìó ïîðÿäêó íà ï³äñòàâ³ äîñòàòíîñò³ äîêàç³â.

Ñïåö³àëüíà êîíô³ñêàö³ÿ íå ìîæå áóòè çàñòîñîâàíà äî ìàéíà, ÿêå ïåðåáóâàº
ó âëàñíîñò³ äîáðîñîâ³ñíîãî íàáóâà÷à.

5. Ñïåö³àëüíà êîíô³ñêàö³ÿ íå çàñòîñîâóºòüñÿ äî ãðîøåé, ö³ííîñòåé òà
³íøîãî ìàéíà, çàçíà÷åíèõ ó ö³é ñòàòò³, ÿê³ çã³äíî ³ç çàêîíîì ï³äëÿãàþòü ïîâåðíåí-
íþ âëàñíèêó (çàêîííîìó âîëîä³ëüöþ) àáî ïðèçíà÷åí³ äëÿ â³äøêîäóâàííÿ
øêîäè, çàâäàíî¿ çëî÷èíîì.

{×àñòèíó øîñòó ñòàòò³ 96-2 âèêëþ÷åíî íà ï³äñòàâ³ Çàêîíó ¹ 1019-VIII â³ä
18.02.2016}

(Êîäåêñ äîïîâíåíî ñòàòòåþ 96-2 çã³äíî ³ç Çàêîíîì ¹ 222-VII â³ä 18.04.2013;
³ç çì³íàìè, âíåñåíèìè çã³äíî ³ç Çàêîíàìè ¹ 1261-VII â³ä 13.05.2014, ¹ 770-VIII â³ä
10.11.2015, ¹ 1019-VIII â³ä 18.02.2016)

1. Çàêîí ïåðåäáà÷àº íèçêó àëüòåðíàòèâíèõ âèïàäê³â çàñòîñóâàííÿ ñïåö³àëüíî¿
êîíô³ñêàö³¿. Âîíà çàñòîñîâóºòüñÿ ó ðàç³, ÿêùî ãðîø³, ö³ííîñò³ òà ³íøå ìàéíî
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ïåâíîþ ì³ðîþ áóëè ïîâ’ÿçàí³ ç ôàêòîì â÷èíåííÿ óìèñíîãî çëî÷èíó ÷è â³äïîâ³äíîãî
ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ùî ïåðåäáà÷åí³ ÷. 1 ñò. 96-1.

Ó ï. 1 ÷. 1 ñò. 96-2 éäåòüñÿ ïðî ìàéíî, îäåðæàíå âíàñë³äîê â÷èíåííÿ çëî÷èíó
òà/àáî º äîõîäàìè â³ä òàêîãî ìàéíà. Öå âèïàäêè, êîëè îñîáà íåçàêîííî íàáóëà
ïðàâî âëàñíîñò³ íà çàçíà÷åíå ìàéíî ÷è îäåðæàëà éîãî ó ôàêòè÷íå âîëîä³ííÿ.

Ïîëîæåííÿ öüîãî ïóíêòó ìàþòü çàñòîñîâóâàòèñü, íàïðèêëàä, ó âèïàäêàõ,
êîëè âíàñë³äîê çáóòó íàðêîòè÷íèõ çàñîá³â âèíóâàòèé îäåðæàâ ïåâí³ êîøòè àáî
³íøå ìàéíî (“îäåðæàí³ âíàñë³äîê â÷èíåííÿ çëî÷èíó”). Àíàëîã³÷íèì çà ïîõîä-
æåííÿì áóäå ïðåäìåò ñïåö³àëüíî¿ êîíô³ñêàö³¿ ó ðàç³ çàçäàëåã³äü íå îá³öÿíîãî çáå-
ð³ãàííÿ (íàïðèêëàä, çà ìàòåð³àëüíó âèíàãîðîäó) ÷è çáóòó (ÿê îïëàòíî¿ ðåàë³çàö³¿)
ìàéíà, çàâ³äîìî îäåðæàíîãî çëî÷èííèì øëÿõîì (ñò. 198). Íàòîì³ñòü íåïðàâîì³ðíà
âèãîäà, ùî âèðàæåíà ó ãðîøàõ, ö³ííîñòÿõ ÷è ³íøîìó ìàéí³, – ÿê ïðåäìåò çëî÷èíó,
ïåðåäáà÷åíîãî ñò. 368, ï³äëÿãàº ñïåö³àëüí³é êîíô³ñêàö³¿ â³äïîâ³äíî äî ï. 3 ÷. 1
ñò. 96-2.

Äîõ³ä (äîõîä) – öå êîøòè àáî ìàòåð³àëüí³ ö³ííîñò³, îäåðæóâàí³ îñîáîþ â
ðåçóëüòàò³ ÿêî¿-íåáóäü ä³ÿëüíîñò³. Â³äïîâ³äíî äî ÷. 1 ñò. 189 ÖÊ ïðîäóêö³ºþ, ïëî-
äàìè òà äîõîäàìè º âñå òå, ùî âèðîáëÿºòüñÿ, äîáóâàºòüñÿ, îäåðæóºòüñÿ ç ðå÷³ àáî
ïðèíîñèòüñÿ ð³÷÷þ.

“Äîõîäè â³ä òàêîãî ìàéíà” – öå, íàïðèêëàä, äîõîäè â³ä îðåíäè æèòëà ÷è
³íøîãî ïðèì³ùåííÿ, îäåðæàíîãî âíàñë³äîê øàõðàéñòâà (â³äïîâ³äíîãî ñóñï³ëüíî
íåáåçïå÷íîãî ä³ÿííÿ); äîõîäè â³ä òàêîãî âèäó îðåíäè, ÿê ë³çèíã (çîêðåìà, äîâãîñòðî-
êîâà îðåíäà âèêðàäåíîãî îáëàäíàííÿ, âèäà÷à éîãî íàïðîêàò); â³äñîòêè, íàðàõîâàí³
íà áàíê³âñüê³ âêëàäè (ïðåäìåòîì âêëàäó ìàº áóòè ìàéíî, ùî îäåðæàíå âíàñë³äîê
â÷èíåííÿ çëî÷èíó); êîøòè, îäåðæàí³ â³ä ðåàë³çàö³¿ òîâàð³â ÷è ³íøîãî ìàéíà,
çäîáóòîãî çëî÷èííèì øëÿõîì; âèðó÷êà ï³äïðèºìñòâà (ñòâîðåíîãî ç ìåòîþ ïðè-
êðèòòÿ íåçàêîííî¿ ä³ÿëüíîñò³, ùî êàðàºòüñÿ çà ñò. 205) â³ä ðåàë³çàö³¿ ïðîäóêö³¿,
íàäàííÿ ïîñëóã òà âèêîíàííÿ ðîá³ò. Öå ìîæå áóòè ³ ðîÿëò³ – áóäü-ÿêèé ïëàò³æ,
îòðèìàíèé ÿê âèíàãîðîäà çà âèêîðèñòàííÿ àáî çà íàäàííÿ ïðàâà íà âèêîðèñòàííÿ
îá’ºêòà ïðàâà ³íòåëåêòóàëüíî¿ âëàñíîñò³ (ï³äïóíêò 14.1.225 ïóíêòó 14.1 ñòàòò³ 14
ÏÊ), ÿêùî òàê³ ä³¿ (âèêîðèñòàííÿ àáî íàäàííÿ ïðàâà íà âèêîðèñòàííÿ…) ïîâ’ÿçàí³
³ç øàõðàéñòâîì.

Ó âñ³õ âèïàäêàõ ïîíÿòòÿ “äîõ³ä” îõîïëþº âèòðàòè, ïîâ’ÿçàí³ ç ïëàòîþ ïîäàòê³â,
êîìóíàëüíèìè ïëàòåæàìè òîùî. Äîõ³ä ìîæå áóòè îòðèìàíèé ÿê íà òåðèòîð³¿
Óêðà¿íè, òàê ³ ç äæåðåë çà ìåæàìè Óêðà¿íè.

Â³äïîâ³äíî äî ÏÊ äîõ³ä ç äæåðåëîì éîãî ïîõîäæåííÿ ç Óêðà¿íè – öå áóäü-
ÿêèé äîõ³ä, îòðèìàíèé ðåçèäåíòàìè àáî íåðåçèäåíòàìè, ó òîìó ÷èñë³ â³ä áóäü-
ÿêèõ âèä³â ¿õ ä³ÿëüíîñò³ íà òåðèòîð³¿ Óêðà¿íè (âêëþ÷àþ÷è âèïëàòó (íàðàõóâàííÿ)
âèíàãîðîäè ³íîçåìíèìè ðîáîòîäàâöÿìè), ¿¿ êîíòèíåíòàëüíîìó øåëüô³, ó âèêëþ÷í³é
(ìîðñüê³é) åêîíîì³÷í³é çîí³, ó òîìó ÷èñë³, àëå íå âèêëþ÷íî, äîõîäè ó âèãëÿä³: à) ïðî-
öåíò³â, äèâ³äåíä³â, ðîÿëò³ òà áóäü-ÿêèõ ³íøèõ ïàñèâíèõ (³íâåñòèö³éíèõ) äîõîä³â,
ñïëà÷åíèõ ðåçèäåíòàìè Óêðà¿íè; á) äîõîä³â â³ä íàäàííÿ ðåçèäåíòàì àáî
íåðåçèäåíòàì â îðåíäó (êîðèñòóâàííÿ) ìàéíà, ðîçòàøîâàíîãî â Óêðà¿í³, âêëþ÷àþ÷è
ðóõîìèé ñêëàä òðàíñïîðòó, ïðèïèñàíîãî äî ðîçòàøîâàíèõ â Óêðà¿í³ ïîðò³â; â) äî-
õîä³â â³ä ïðîäàæó ðóõîìîãî òà íåðóõîìîãî ìàéíà, äîõîä³â â³ä â³ä÷óæåííÿ êîðïî-
ðàòèâíèõ ïðàâ, ö³ííèõ ïàïåð³â, ó òîìó ÷èñë³ àêö³é óêðà¿íñüêèõ åì³òåíò³â;

© Muzyka Anatolii, 2019



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.18

185

ã) äîõîä³â, îòðèìàíèõ ó âèãëÿä³ âíåñê³â òà ïðåì³é íà ñòðàõóâàííÿ ³ ïåðåñòðàõóâàííÿ
ðèçèê³â íà òåðèòîð³¿ Óêðà¿íè; ́ ) äîõîä³â ñòðàõîâèê³â – ðåçèäåíò³â â³ä ñòðàõóâàííÿ
ðèçèê³â ñòðàõóâàëüíèê³â – ðåçèäåíò³â çà ìåæàìè Óêðà¿íè; ä) ³íøèõ äîõîä³â â³ä
ä³ÿëüíîñò³, ó òîìó ÷èñë³ ïîâ’ÿçàíèõ ç ïîâíîþ àáî ÷àñòêîâîþ ïåðåóñòóïêîþ ïðàâ
òà îáîâ’ÿçê³â çà óãîäàìè ïðî ðîçïîä³ë ïðîäóêö³¿ íà ìèòí³é òåðèòîð³¿ Óêðà¿íè àáî
íà òåðèòîð³ÿõ, ùî ïåðåáóâàþòü ï³ä êîíòðîëåì êîíòðîëüíèõ îðãàí³â (ó çîíàõ ìèò-
íîãî êîíòðîëþ, íà ñïåö³àë³çîâàíèõ ë³öåíç³éíèõ ìèòíèõ ñêëàäàõ òîùî); å) ñïàäùèíè,
ïîäàðóíê³â, âèãðàø³â, ïðèç³â; º) çàðîá³òíî¿ ïëàòè, ³íøèõ âèïëàò òà âèíàãîðîä,
âèïëà÷åíèõ â³äïîâ³äíî äî óìîâ òðóäîâîãî òà öèâ³ëüíî-ïðàâîâîãî äîãîâîðó; æ) äî-
õîä³â â³ä çàéíÿòòÿ ï³äïðèºìíèöüêîþ òà íåçàëåæíîþ ïðîôåñ³éíîþ ä³ÿëüí³ñòþ
(ï³äïóíêò 14.1.54 ïóíêòó 14.1 ñòàòò³ 14).

ÏÊ òàêîæ âèçíà÷àº äîõ³ä, îòðèìàíèé ç äæåðåë çà ìåæàìè Óêðà¿íè, – öå
áóäü-ÿêèé äîõ³ä, îòðèìàíèé ðåçèäåíòàìè, ó òîìó ÷èñë³ â³ä áóäü-ÿêèõ âèä³â ¿õ
ä³ÿëüíîñò³ çà ìåæàìè ìèòíî¿ òåðèòîð³¿ Óêðà¿íè, âêëþ÷àþ÷è ïðîöåíòè, äèâ³äåíäè,
ðîÿëò³ òà áóäü-ÿê³ ³íø³ âèäè ïàñèâíèõ äîõîä³â, ñïàäùèíó, ïîäàðóíêè, âèãðàø³,
ïðèçè, äîõîäè â³ä âèêîíàííÿ ðîá³ò (íàäàííÿ ïîñëóã) çà öèâ³ëüíî-ïðàâîâèìè òà
òðóäîâèìè äîãîâîðàìè, â³ä íàäàííÿ ðåçèäåíòàì â îðåíäó (êîðèñòóâàííÿ) ìàéíà,
ðîçòàøîâàíîãî çà ìåæàìè Óêðà¿íè, âêëþ÷àþ÷è ðóõîìèé ñêëàä òðàíñïîðòó, ïðè-
ïèñàíîãî äî ðîçòàøîâàíèõ çà ìåæàìè Óêðà¿íè ïîðò³â, äîõîäè â³ä ïðîäàæó ìàéíà,
ðîçòàøîâàíîãî çà ìåæàìè Óêðà¿íè, äîõ³ä â³ä â³ä÷óæåííÿ ³íâåñòèö³éíèõ àêòèâ³â,
ó òîìó ÷èñë³ êîðïîðàòèâíèõ ïðàâ, ö³ííèõ ïàïåð³â òîùî; ³íø³ äîõîäè â³ä áóäü-
ÿêèõ âèä³â ä³ÿëüíîñò³ çà ìåæàìè ìèòíî¿ òåðèòîð³¿ Óêðà¿íè àáî òåðèòîð³é, íåï³ä-
êîíòðîëüíèõ êîíòðîëüíèì îðãàíàì (ï³äïóíêò 14.1.55 ïóíêòó 14.1 ñòàòò³ 14).

Ïðî ïîíÿòòÿ “ïðîöåíòè” ÿê äîõ³ä äèâ. ï³äïóíêò 14.1.206 ïóíêòó 14.1 ñòàò-
ò³ 14.

2. Ó ï. 2 ÷. 1 ñò. 96-2 çàçíà÷åíî: ìàéíî, ùî ïðèçíà÷àëîñÿ (âèêîðèñòîâóâàëîñÿ)
äëÿ ñõèëÿííÿ îñîáè äî â÷èíåííÿ çëî÷èíó, ô³íàíñóâàííÿ òà/àáî ìàòåð³àëüíîãî
çàáåçïå÷åííÿ çëî÷èíó àáî âèíàãîðîäè çà éîãî â÷èíåííÿ.

Ñõèëÿííÿ îñîáè äî â÷èíåííÿ çëî÷èíó – öå áóäü-ÿê³ óìèñí³ ä³¿, ñïðÿìîâàí³
íà òå, ùîá çáóäèòè â ³íøî¿ îñîáè áàæàííÿ ÷è äîáèòèñÿ â³ä íå¿ çãîäè â÷èíèòè êðè-
ì³íàëüíî êàðàíå ä³ÿííÿ (óìîâëÿííÿ, ï³äêóï, ïðîïîçèö³ÿ, ïîðàäà, ïåðåêîíóâàííÿ,
ïðèìóøóâàííÿ, ïîãðîçè, çàñòîñóâàííÿ íàñèëüñòâà òîùî). Òàê³ ä³¿ çàãàëîì º
ñâîºð³äíèì ï³äáóðþâàííÿì äî â÷èíåííÿ çëî÷èíó (÷. 4 ñò. 27). Îäíàê âèíóâàòèé
ìîæå áóòè ³ âèêîíàâöåì çëî÷èíó – ó âèïàäêàõ, êîëè îñîáà, ÿêà â÷èíèëà ñóñï³ëüíî
íåáåçïå÷íå ä³ÿííÿ, áóëà â ñòàí³ íåîñóäíîñò³ ÷è íå äîñÿãëà â³êó êðèì³íàëüíî¿ â³ä-
ïîâ³äàëüíîñò³. Îêð³ì òîãî, çàêîí ðîçð³çíÿº ìàéíî, ùî ïðèçíà÷àëîñÿ (âèíóâàòèé
ïëàíóâàâ éîãî âèêîðèñòàòè), ³ ìàéíî, ùî âèêîðèñòîâóâàëîñÿ (ðåàëüíî çàñòîñîâó-
âàëîñÿ) äëÿ ñõèëÿííÿ îñîáè äî â÷èíåííÿ çëî÷èíó. Öå äîçâîëÿº çðîáèòè âèñíîâîê,
ùî êîìåíòîâàíå ïîëîæåííÿ ñòàòò³ (ïðî ñõèëÿííÿ) íå ñë³ä ðîçóì³òè áóêâàëüíî ÿê
ï³äáóðþâàííÿ äî â÷èíåííÿ çëî÷èíó – êîëè ï³äáóðþâà÷ ôàêòè÷íî ñõèëèâ ³íøîãî
ñï³âó÷àñíèêà äî â÷èíåííÿ çëî÷èíó. Òîáòî íå âèìàãàºòüñÿ àáè àäðåñàò ñõèëÿííÿ
íàñïðàâä³ â÷èíèâ çëî÷èí.

Òàêîæ íåîáõ³äíî ìàòè íà óâàç³:  â³äïîâ³äíî äî ï. 2 ÷. 1 ñò. 96-2 ìàéíî ï³äëÿ-
ãàòèìå ñïåö³àëüí³é êîíô³ñêàö³¿, ÿêùî âîíî ó öüîìó âèïàäêó âèêîðèñòàíî (ïðèçíà-
÷àëîñÿ äëÿ âèêîðèñòàííÿ) áåçïîñåðåäíüî âëàñíèêîì ìàéíà. ßêùî æ ìàéíî, ùî
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ïðèçíà÷àëîñÿ (âèêîðèñòîâóâàëîñÿ) äëÿ ñõèëÿííÿ îñîáè äî â÷èíåííÿ çëî÷èíó,
ô³íàíñóâàííÿ òà/àáî ìàòåð³àëüíîãî çàáåçïå÷åííÿ çëî÷èíó àáî âèíàãîðîäè çà éîãî
â÷èíåííÿ, íå íàëåæàëî âèíóâàòîìó, à âëàñíèê íå çíàâ ïðî òàê³ ä³¿ ç éîãî ìàéíîì,
âîíî íå ìîæå áóòè ïðåäìåòîì ñïåö³àëüíî¿ êîíô³ñêàö³¿; îñòàííÿ ìîæëèâà ëèøå ó
ðàç³ ïîñîáíèöòâà âëàñíèêà ìàéíà ó â÷èíåíí³ â³äïîâ³äíîãî çëî÷èíó.

Âîäíî÷àñ íå áåðåòüñÿ äî óâàãè, ÷è îñîáà, ÿêó ìàëè ñõèëèòè ÷è ñõèëÿëè äî
â÷èíåííÿ çëî÷èíó, áóëà îá³çíàíà ïðî ïîõîäæåííÿ ìàéíà. Òå ñàìå ñòîñóºòüñÿ ³ âè-
ïàäê³â, êîëè ìàéíî ïðèçíà÷àëîñÿ (âèêîðèñòîâóâàëîñÿ) äëÿ ô³íàíñóâàííÿ òà/àáî
ìàòåð³àëüíîãî çàáåçïå÷åííÿ çëî÷èíó àáî âèíàãîðîäè çà éîãî â÷èíåííÿ.

Ï³ä âèíàãîðîäîþ çà â÷èíåííÿ çëî÷èíó ñë³ä ðîçóì³òè íåçàêîííó âèãîäó
ìàòåð³àëüíîãî õàðàêòåðó. Öå ãðîø³, ö³ííîñò³ òà ³íøå ìàéíî, ùî ïðèçíà÷àëèñÿ ÷è
âèêîðèñòîâóâàëèñÿ âèíóâàòèì ÿê “ïëàòà” çà â÷èíåííÿ ïåâíîãî çëî÷èíó (â³äïîâ³ä-
íîãî ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ), ïåðåäáà÷åíîãî ÷. 1 ñò. 96-1.

3. Ó ïóíêòàõ 3, 4 ÷àñòèíè 1 êîìåíòîâàíî¿ ñòàòò³ éäåòüñÿ ïðî çàñòîñóâàííÿ
ñïåö³àëüíî¿ êîíô³ñêàö³¿ ùîäî ïðåäìåò³â çëî÷èíó, çàñîá³â ³ çíàðÿäü â÷èíåííÿ çëî÷èíó.
Ï³ä ÷àñ âñòàíîâëåííÿ ïðåäìåòà áóäü-ÿêîãî çëî÷èíó íåîáõ³äíî ìàòè íà îçáðîºíí³
âèçíà÷åííÿ çàãàëüíîãî ïîíÿòòÿ ïðåäìåòà çëî÷èíó. Ïðè öüîìó âàðòî êåðóâàòèñÿ
òàêèì éîãî âèçíà÷åííÿì: ïðåäìåò çëî÷èíó – öå ôàêóëüòàòèâíà îçíàêà îá’ºêòà
çëî÷èíó, ùî çíàõîäèòü ñâ³é ïðîÿâ ó ìàòåð³àëüíèõ ö³ííîñòÿõ (êîòð³ ëþäèíà ìîæå
ñïðèéìàòè îðãàíàìè ÷óòòÿ ÷è ô³êñóâàòè ñïåö³àëüíèìè òåõí³÷íèìè çàñîáàìè), ç
ïðèâîäó ÿêèõ òà øëÿõîì áåçïîñåðåäíüîãî âïëèâó íà ÿê³ (àáî áåç òàêîãî âïëèâó)
â÷èíÿºòüñÿ çëî÷èííå ä³ÿííÿ.

Ó âèçíà÷åíí³ ïîíÿòòÿ ïðåäìåòà çëî÷èíó ÿê ìàòåð³àëüíèõ ö³ííîñòåé âèêî-
ðèñòàíà ô³ëîñîôñüêà êàòåãîð³ÿ “ö³ííîñò³”. Â³äïîâ³äíî êàòåãîð³þ ö³ííîñòåé äîö³ëüíî
ðîçãëÿäàòè ó øèðîêîìó çíà÷åíí³ – ö³ííîñò³ ìîæóòü áóòè ³ ïîçèòèâíèìè (áëàãàìè),
³ íåãàòèâíèìè (àíòèáëàãàìè). Ïîçèòèâíèìè ö³ííîñòÿìè ìîæóòü áóòè, íàïðèêëàä,
ãðîø³, íàðêîòè÷í³ ë³êàðñüê³ çàñîáè, ïñèõîòðîïí³ ë³êàðñüê³ ïðåïàðàòè; íåãàòèâíè-
ìè – ï³äðîáëåí³ ãðîø³, îñîáëèâî íåáåçïå÷í³ íàðêîòè÷í³ çàñîáè ÷è ïñèõîòðîïí³
ðå÷îâèíè.

Ïðåäìåò êîíêðåòíîãî çëî÷èíó ìàº ñâî¿ îñîáëèâîñò³, îäíàê âèçíà÷åííÿ éîãî
ïîíÿòòÿ íå ïîâèííî ñóïåðå÷èòè ñóò³ çàãàëüíîãî ïîíÿòòÿ ïðåäìåòà çëî÷èíó.

Çíàðÿääÿ â÷èíåííÿ çëî÷èíó – öå ôàêóëüòàòèâíà îçíàêà îá’ºêòèâíî¿ ñòîðîíè
ñêëàäó çëî÷èíó, ùî õàðàêòåðèçóº ìàòåð³àëüí³ ö³ííîñò³, êîòð³ âèêîðèñòîâóþòüñÿ
âèíóâàòèì äëÿ áåçïîñåðåäíüîãî âïëèâó íà ïîòåðï³ëîãî â³ä çëî÷èíó òà (àáî) íà
ïðåäìåò çëî÷èíó ³ ïðè öüîìó ìàþòü “ïåðâèííèé êîíòàêò” ç íèìè, ïîñèëþþòü ô³-
çè÷í³ ìîæëèâîñò³ ñóá’ºêòà çëî÷èíó ï³ä ÷àñ â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íî¿ ä³¿ (â
îêðåìèõ âèïàäêàõ ¿õ â³äñóòí³ñòü óíåìîæëèâëþº òàêå ïîñÿãàííÿ). Íàïðèêëàä,
çíàðÿääÿì â÷èíåííÿ îêðåìèõ çëî÷èí³â ìîæå áóòè õîëîäíà ÷è âîãíåïàëüíà
çáðîÿ.

Çàñîáè â÷èíåííÿ çëî÷èíó – öå ôàêóëüòàòèâíà îçíàêà îá’ºêòèâíî¿ ñòîðîíè
ñêëàäó çëî÷èíó, ùî õàðàêòåðèçóº ìàòåð³àëüí³ ö³ííîñò³, ÿê³ ïîëåãøóþòü â÷èíåííÿ
ñóñï³ëüíî íåáåçïå÷íî¿ ä³¿, àëå íå ïðèçíà÷åí³ äëÿ áåçïîñåðåäíüîãî âïëèâó íà
ïîòåðï³ëîãî â³ä çëî÷èíó òà (àáî) íà ïðåäìåò çëî÷èíó. Çîêðåìà, òðàíñïîðòíèé
çàñ³á, ùî çàñòîñîâóâàâñÿ äëÿ ïåðåâåçåííÿ çëî÷èíö³â, âèêðàäåíîãî ìàéíà, çíàðÿäü
â÷èíåííÿ çëî÷èíó.
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Çíàðÿääÿ ³ çàñîáè â÷èíåííÿ çëî÷èíó õàðàêòåðèçóþòüñÿ íèçêîþ ñï³ëüíèõ
îçíàê. ßê çíàðÿääÿ, òàê ³ çàñîáè â÷èíåííÿ çëî÷èíó º ìàòåð³àëüíèìè ö³ííîñòÿìè.
Âîíè ñóòòºâî ïîëåãøóþòü â÷èíåííÿ çëî÷èíó. Çíàðÿääÿ ³ çàñîáè ïðèòàìàíí³ ëèøå
òèì çëî÷èíàì, ÿê³ â÷èíÿþòüñÿ ó ôîðì³ ñóñï³ëüíî íåáåçïå÷íî¿ ä³¿. Ó ñêëàä³ çëî÷è-
íó – öå ôàêóëüòàòèâí³ îçíàêè îá’ºêòèâíî¿ ñòîðîíè ä³ÿííÿ.

Âîäíî÷àñ çíàðÿääÿ çëî÷èíó ïîòð³áíî â³äð³çíÿòè â³ä çàñîá³â éîãî â÷èíåííÿ.
Ï³ä ÷àñ ðîçìåæóâàííÿ öèõ îçíàê äîïóñòèìî âèêîðèñòîâóâàòè òàê³ ïðàâèëà, ùî
ìàþòü çàñòîñîâóâàòèñÿ ó ¿õ ñóêóïíîñò³.

1) Çíàðÿääÿ â÷èíåííÿ çëî÷èíó ïîñèëþþòü ô³çè÷í³ ìîæëèâîñò³ ñóá’ºêòà
çëî÷èíó ï³ä ÷àñ â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íî¿ ä³¿ (â îêðåìèõ âèïàäêàõ ¿õ â³ä-
ñóòí³ñòü óíåìîæëèâëþº òàêå ïîñÿãàííÿ), â³ä³ãðàþòü äîì³íóþ÷ó, à çàñîáè â÷èíåííÿ
çëî÷èíó – äðóãîðÿäíó ðîëü ó ïðîöåñ³ çàïîä³ÿííÿ øêîäè. Çíàðÿääÿ áåçïîñåðåäíüî
âïëèâàþòü íà ïðåäìåò çëî÷èíó òà (àáî) íà ïîòåðï³ëîãî â³ä çëî÷èíó ³ ïðè öüîìó
ìàþòü “ïåðâèííèé êîíòàêò” ç íèìè, à çàñîáè – ëèøå ïîëåãøóþòü â÷èíåííÿ ñó-
ñï³ëüíî íåáåçïå÷íî¿ ä³¿, âîíè íå çàâæäè êîíòàêòóþòü ç ïðåäìåòîì ïîñÿãàííÿ ÷è
ïîòåðï³ëèì â³ä çëî÷èíó.

2) Çàñîáè â÷èíåííÿ çëî÷èíó ìîæóòü âèêîðèñòîâóâàòèñÿ íà áóäü-ÿê³é ñòàä³¿
â÷èíåííÿ çëî÷èíó; çíàðÿääÿ íå âèêîðèñòîâóþòüñÿ íà ñòàä³¿ ãîòóâàííÿ äî çëî÷èíó.

3) ²ñíóâàííÿ çíàðÿäü â÷èíåííÿ çëî÷èíó çàëåæèòü â³ä íàÿâíîñò³ ïðåäìåòà
ïîñÿãàííÿ òà (àáî) ïîòåðï³ëîãî â³ä çëî÷èíó – çà â³äñóòíîñò³ îñòàíí³õ ó ñêëàä³
çëî÷èíó íå ³ñíóº ³ çíàðÿäü éîãî â÷èíåííÿ; çàñîáè â÷èíåííÿ çëî÷èíó íå
õàðàêòåðèçóþòüñÿ òàêîþ çàëåæí³ñòþ.

Ñë³ä ïàì’ÿòàòè, ùî îäí³ é ò³ ñàì³ ìàòåð³àëüí³ ö³ííîñò³ â îäíîìó âèïàäêó ìî-
æóòü áóòè ïðåäìåòîì çëî÷èíó (íàïðèêëàä, íåçàêîííå çàâîëîä³ííÿ òðàíñïîðòíèì
çàñîáîì), â ³íøèõ – çíàðÿääÿì â÷èíåííÿ çëî÷èíó (óìèñíèé íà¿çä òðàíñïîðòíèì
çàñîáîì íà ëþäèíó ç ìåòîþ ïîçáàâëåííÿ ¿¿ æèòòÿ), àáî æ çàñîáîì â÷èíåííÿ çëî-
÷èíó (ïåðåâåçåííÿ òðàíñïîðòíèì çàñîáîì âèêðàäåíîãî ìàéíà, çíàðÿäü â÷èíåííÿ
çëî÷èíó). ×³òêå óÿâëåííÿ ïðî îñîáëèâîñò³ ïîíÿòü “ïðåäìåò çëî÷èíó”, “çíàðÿääÿ
â÷èíåííÿ çëî÷èíó” ³ “çàñîáè â÷èíåííÿ çëî÷èíó” ìàº ïðàêòè÷íå çíà÷åííÿ, çîêðåìà,
äëÿ ïðàâèëüíî¿ êâàë³ô³êàö³¿ ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ðîçìåæóâàííÿ çàãàëü-
íèõ ³ ñïåö³àëüíèõ êðèì³íàëüíî-ïðàâîâèõ íîðì. À ç öèì, ó ñâîþ ÷åðãó, ïîâ’ÿçàíå
ïèòàííÿ ïðî çàñòîñóâàííÿ (íåçàñòîñóâàííÿ) ñïåö³àëüíî¿ êîíô³ñêàö³¿.

Ïðî ïîíÿòòÿ “ï³äøóêóâàííÿ”, “âèãîòîâëåííÿ” ³ “ïðèñòîñóâàííÿ” çàñîá³â ³ çíà-
ðÿäü â÷èíåííÿ çëî÷èíó äèâ. ñò. 14. Âèêîðèñòàííÿ çàñîá³â ÷è çíàðÿäü â÷èíåííÿ çëî÷èíó
îçíà÷àº, ùî îñîáà çàñòîñîâóº ¿õ ï³ä ÷àñ â÷èíåííÿ êðèì³íàëüíî êàðàíîãî ä³ÿííÿ.

Ïåâí³ çàñîáè ÷è çíàðÿääÿ â÷èíåííÿ çëî÷èíó, çàëåæíî â³ä ¿õ ïîõîäæåííÿ,
ïîâåðòàþòüñÿ âëàñíèêó (çàêîííîìó âîëîä³ëüöþ), ÿêèé íå çíàâ ³ íå ì³ã çíàòè ïðî
¿õ íåçàêîííå âèêîðèñòàííÿ. Íåîá³çíàí³ñòü âëàñíèêà (çàêîííîãî âîëîä³ëüöÿ) ïðî
âèêîðèñòàííÿ éîãî ìàéíà â ÿêîñò³ çíàðÿääÿ ÷è çàñîáó â÷èíåííÿ çëî÷èíó, à òàêîæ
â³äñóòí³ñòü ó íüîãî ðåàëüíî¿ ìîæëèâîñò³ çíàòè ïðî öå, º ñóêóïíèì ôàêòîì, ùî
íàëåæèòü äî ïðåäìåòà äîêàçóâàííÿ â ñóäîâîìó ïðîâàäæåíí³. Íàïðèêëàä, âèêðàäåíà
â îñîáè ðóøíèöÿ ó ïîäàëüøîìó âèêîðèñòîâóâàëàñü ÿê çíàðÿääÿ âáèâñòâà, ïðî ùî
íå áóëî â³äîìî âëàñíèêó. ßêùî æ áóäå âñòàíîâëåíî, ùî âëàñíèê (çàêîííèé
âîëîä³ëåöü) íå çíàâ, àëå ì³ã çíàòè ïðî îáñòàâèíè âèêîðèñòàííÿ éîãî ìàéíà, âîíî
ï³äëÿãàº ñïåö³àëüí³é êîíô³ñêàö³¿.
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Îêðåì³ ïðåäìåòè çëî÷èíó òàêîæ ïîâåðòàþòüñÿ âëàñíèêó (çàêîííîìó âî-
ëîä³ëüöþ). Éäåòüñÿ, çîêðåìà, ïðî éîãî ìàéíî (ãðîø³, àâòîìîá³ëü òîùî). ßêùî
âëàñíèêà (çàêîííîãî âîëîä³ëüöÿ) ìàéíà íå áóäå âñòàíîâëåíî, ïðåäìåòè çëî÷èíó
ïåðåõîäÿòü ó âëàñí³ñòü äåðæàâè. Ó öüîìó ðàç³ íå éäåòüñÿ ïðî ñïåö³àëüíó
êîíô³ñêàö³þ. Òàêå ð³øåííÿ ñóäó íå º îñòàòî÷íèì, âëàñíèê (çàêîííèé âîëîä³ëåöü)
ìàéíà ìàº ïðàâî âèìàãàòè ïîâåðíåííÿ éîãî ó öèâ³ëüíî-ïðàâîâîìó ïîðÿäêó.

4. Ïîíÿòòÿ “âîëîä³ëåöü” ìîæå âæèâàòèñÿ â áàãàòüîõ çíà÷åííÿõ. Ó øèðîêîìó
ðîçóì³íí³ âîëîä³ëåöü – öå áóäü-ÿêèé ñóá’ºêò öèâ³ëüíîãî ïðàâà, ÿêèé ôàêòè÷íî
(çàêîííî ÷è íåçàêîííî) óòðèìóº ïåâíó ð³÷.

Çàêîííèé (òèòóëüíèé) âîëîä³ëåöü – öå îñîáà, ÿêà ôàêòè÷íî óòðèìóº ð³÷ ÿê
¿¿ âëàñíèê, à òàêîæ îñîáà, ÿêà º ôàêòè÷íèì óòðèìóâà÷åì ðå÷³ íà ï³äñòàâ³ äîãîâîðó
àáî áåçïîñåðåäí³õ çàñòåðåæåíü çàêîíó. ÖÊ Óêðà¿íè âèîêðåìëþº êàòåãîð³þ âîëî-
ä³ëüöÿ ÷óæîãî ìàéíà. Òàê, âîëîä³ëüöåì ÷óæîãî ìàéíà º îñîáà, ÿêà ôàêòè÷íî òðè-
ìàº éîãî ó ñåáå. Ïðè öüîìó ôàêòè÷íå âîëîä³ííÿ ìàéíîì ââàæàºòüñÿ ïðàâîì³ðíèì,
ÿêùî ³íøå íå âèïëèâàº ³ç çàêîíó àáî íå âñòàíîâëåíî ð³øåííÿì ñóäó (÷. 1, 3
ñò. 397).

Âîëîä³ëåöü ìîæå áóòè äîáðîñîâ³ñíèì àáî íåäîáðîñîâ³ñíèì. “ßêùî ìàéíî çà
â³äïëàòíèì äîãîâîðîì ïðèäáàíå â îñîáè, ÿêà íå ìàëà ïðàâà éîãî â³ä÷óæóâàòè, ïðî
ùî íàáóâà÷ íå çíàâ ³ íå ì³ã çíàòè”, òàêà îñîáà (íàáóâà÷) âèçíàºòüñÿ äîáðîñîâ³ñíèì
íàáóâà÷åì (÷. 1 ñò. 388 ÖÊ). Çà çì³ñòîì ñò. 388 ÖÊ äîáðîñîâ³ñíèì ââàæàºòüñÿ
ïðèäáàííÿ ìàéíà íå áåçïîñåðåäíüî ó âëàñíèêà, à â îñîáè, ÿêà íå ìàëà ïðàâà éîãî
â³ä÷óæóâàòè (äèâ.: óõâàëà êîëåã³¿ ñóää³â Ñóäîâî¿ ïàëàòè ó öèâ³ëüíèõ ñïðàâàõ
Âåðõîâíîãî Ñóäó Óêðà¿íè â³ä 15 êâ³òíÿ 2009 ð. // Â³ñíèê Âåðõîâíîãî Ñóäó
Óêðà¿íè. 2010. ¹ 4). Âàæëèâî ïàì’ÿòàòè, ùî ³ñíóº ïðåçóìïö³ÿ äîáðîñîâ³ñíîñò³
íàáóâà÷à – íåçàêîííèé íàáóâà÷ áóäå ââàæàòèñÿ äîáðîñîâ³ñíèì äîòè, äîêè íå áóäå
äîâåäåíî ïðîòèëåæíå.

5. Â³äïîâ³äíî äî ì³æíàðîäíî-ïðàâîâèõ âèìîã, çîêðåìà Êîíâåíö³¿ ÎÎÍ ïðîòè
êîðóïö³¿ â³ä 31 æîâòíÿ 2003 (÷àñòèíè 4 – 6 ñòàòò³ 31), ÊÊ ïåðåäáà÷àº çàñòîñóâàííÿ
òàê çâàíî¿ åêâ³âàëåíòíî¿ êîíô³ñêàö³¿. Ïðåäìåòîì îñòàííüî¿ º ïåðåòâîðåíå ìàéíî
àáî ãðîøîâà ñóìà, ùî â³äïîâ³äàº âàðòîñò³ ìàéíà, îäåðæàíîãî âíàñë³äîê â÷èíåííÿ
çëî÷èíó òà/àáî º äîõîäàìè â³ä çàçíà÷åíîãî ìàéíà.

Ó öèâ³ëüíîìó çàêîíîäàâñòâ³ ïîíÿòòÿ “ïåðåòâîðåííÿ” âæèâàºòüñÿ â àñïåêò³
ïðèïèíåííÿ þðèäè÷íî¿ îñîáè (ñòàòò³ 104, 108 ÖÊ), ùî íå º ïðèéíÿòíèì äëÿ êî-
ìåíòóâàííÿ ïîëîæåíü ïðî ñïåö³àëüíó êîíô³ñêàö³þ. Íàòîì³ñòü ñò. 332 ÖÊ ðåãëà-
ìåíòóº ïèòàííÿ ïðî íàáóòòÿ ïðàâà âëàñíîñò³ íà ïåðåðîáëåíó ð³÷: “ïåðåðîáêîþ º
âèêîðèñòàííÿ îäí³º¿ ðå÷³ (ìàòåð³àëó), â ðåçóëüòàò³ ÷îãî ñòâîðþºòüñÿ íîâà ð³÷”
(÷. 1). Î÷åâèäíî, òåðì³íè “ïåðåòâîðåííÿ” ³ “ïåðåðîáêà” ìàéíà º ñèíîí³ìàìè –
ñëîâà õî÷à é â³äì³íí³, àëå îäíàêîâ³ àáî äóæå áëèçüê³ ñâî¿ì çíà÷åííÿì.

Ï³ä ïîíÿòòÿì “ïåðåòâîðåííÿ ìàéíà” ñë³ä ðîçóì³òè ïåâí³ ä³¿, ïðîöåñè, âíàñë³äîê
ÿêèõ ìàéíó íàäàºòüñÿ íîâîãî âèãëÿäó, äîáàâëÿºòüñÿ ÿêà-íåáóäü ÿê³ñòü (âëàñòè-
â³ñòü), âîíî ïåðåâîäèòüñÿ â ³íøèé ñòàí. Íàïðèêëàä, çà ãðîø³ ïðèäáàíî òîâàð;
çàñ³á â÷èíåííÿ çëî÷èíó (àâòîìîá³ëü) ïðîäàíèé çà ïåâíó ãðîøîâó ñóìó; ë³ñîâèé
ìàòåð³àë (êîëîäè) ³ öåãëà âèêîðèñòàí³ äëÿ áóä³âíèöòâà ãàðàæà.

Ó ðàç³ ïîâíîãî àáî ÷àñòêîâîãî ïåðåòâîðåííÿ ìàéíà, çàçíà÷åíîãî ó ï. 1 ÷. 1
êîìåíòîâàíî¿ ñòàòò³, â ³íøå ìàéíî, òàêå ïåðåòâîðåíå ìàéíî ï³äëÿãàº ñïåö³àëüí³é
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êîíô³ñêàö³¿. ßêùî íà ìîìåíò óõâàëåííÿ ñóäîì ð³øåííÿ ïðî ñïåö³àëüíó êîíô³ñêàö³þ
¿¿ íåìîæëèâî çàñòîñóâàòè (âíàñë³äîê âèêîðèñòàííÿ ìàéíà àáî íåìîæëèâîñò³
âèä³ëåííÿ éîãî ç íàáóòîãî çàêîííèì øëÿõîì ìàéíà, àáî â³ä÷óæåííÿ, àáî ç ³íøèõ
ïðè÷èí), ñóä óõâàëþº ð³øåííÿ ïðî êîíô³ñêàö³þ ãðîøîâî¿ ñóìè, ùî â³äïîâ³äàº
âàðòîñò³ òàêîãî ìàéíà (÷. 2 ñò. 96-2). Çàçíà÷åí³ êîøòè ï³äëÿãàþòü ïðèìóñîâîìó
áåçîïëàòíîìó âèëó÷åííþ, îñê³ëüêè ìàþòü çëî÷èííå ïîõîäæåííÿ. Öèì, çîêðåìà,
ñïåö³àëüíà êîíô³ñêàö³ÿ â³äð³çíÿºòüñÿ â³ä ïîêàðàííÿ ó âèä³ øòðàôó (ãðîøîâîãî
ñòÿãíåííÿ), ïðåäìåò ÿêîãî – çàêîííî íàáóò³ êîøòè.

Ó âèïàäêàõ êîíô³ñêàö³¿ ãðîøîâî¿ ñóìè, ùî â³äïîâ³äàº âàðòîñò³ ïåðåòâîðåíîãî
ìàéíà, ìîæå âèíèêíóòè ïîòðåáà ó ïðîâåäåíí³ â³äïîâ³äíî¿ òîâàðîçíàâ÷î¿ àáî ³íøî¿
åêñïåðòèçè.

6. Â³äïîâ³äíî äî ÷. 3 ñò. 96-2 ñïåö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ òàêîæ
ó ðàç³, êîëè îñîáà: à) íå ï³äëÿãàº êðèì³íàëüí³é â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ç
íåäîñÿãíåííÿì â³êó, ç ÿêîãî ìîæå íàñòàâàòè êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, àáî
á) íåîñóäí³ñòþ, àáî â) çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÷è ïîêàðàííÿ
ç ï³äñòàâ, ïåðåäáà÷åíèõ ÊÊ (çà âèíÿòêîì çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³-
äàëüíîñò³ ó çâ’ÿçêó ³ç çàê³í÷åííÿì ñòðîê³â äàâíîñò³).

“Çâ³ëüíåííÿ â³ä ïîêàðàííÿ” ó äàíîìó âèïàäêó ñë³ä ðîçóì³òè ó øèðîêîìó
çíà÷åíí³, òîáòî ÿê ³íñòèòóò “çâ³ëüíåííÿ â³ä ïîêàðàííÿ òà éîãî â³äáóâàííÿ”.

Âàðòî âçÿòè äî óâàãè, ùî çàñòåðåæåííÿ ïðî íåçàñòîñóâàííÿ ñïåö³àëüíî¿ êîí-
ô³ñêàö³¿ íå ïîøèðþºòüñÿ íà âèïàäêè çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ó çâ’ÿç-
êó ³ç çàê³í÷åííÿì ñòðîê³â äàâíîñò³ âèêîíàííÿ îáâèíóâàëüíîãî âèðîêó (ñò. 80).

Âîäíî÷àñ çàñòåðåæåííÿ ïðî íåçàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ ó ðàç³
çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó çâ’ÿçêó ³ç çàê³í÷åííÿì
ñòðîê³â äàâíîñò³ íå º àáñîëþòíèì, îñê³ëüêè äàâí³ñòü íå çàñòîñîâóºòüñÿ ó ðàç³ â÷è-
íåííÿ çëî÷èí³â ïðîòè: îñíîâ íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè (ñòàòò³ 109–114-1),
ìèðó òà áåçïåêè ëþäñòâà (ñòàòò³ 437–439, ÷. 1 ñò. 442 ÊÊ (÷. 5 ñò. 49).

7. Çàêîíîì âñòàíîâëåíà ìîæëèâ³ñòü ñïåö³àëüíî¿ êîíô³ñêàö³¿ ìàéíà “òðåò³õ
îñ³á” (÷. 4 ñò. 96-2). Öåé òåðì³í çàñòîñîâóºòüñÿ ó íîðìàõ öèâ³ëüíîãî ìàòåð³àëüíîãî
³ ïðîöåñóàëüíîãî ïðàâà ³ ïîçíà÷àº â³ääàëåíèõ â³ä ñóá’ºêò³â ïðàâîâ³äíîñèí îñ³á
(íàïðèêëàä, ó ñòàòòÿõ 52, 53 ÖÏÊ). Çà ÊÏÊ, “òðåòüîþ îñîáîþ, ùîäî ìàéíà ÿêî¿
âèð³øóºòüñÿ ïèòàííÿ ïðî àðåøò, ìîæå áóòè áóäü-ÿêà ô³çè÷íà àáî þðèäè÷íà
îñîáè” (÷. 1 ñò. 64-2). Òàêà îñîáà íàëåæèòü äî ó÷àñíèê³â êðèì³íàëüíîãî (ñóäîâîãî)
ïðîâàäæåííÿ (ïóíêòè 25, 26 ÷. 1 ñò. 3 ÊÏÊ).

Ìîæëèâ³ñòü âèçíàííÿ “òðåòüîþ îñîáîþ” þðèäè÷íî¿ îñîáè ñóïåðå÷èòü îçíàêàì
àíàë³çîâàíîãî ïîíÿòòÿ, ùî ïåðåäáà÷åí³ ñò. 96-2 ÊÊ. Â àñïåêò³ êîìåíòîâàíî¿ íîðìè
òðåòÿ îñîáà – öå âèíÿòêîâî ô³çè÷íà îñîáà, ÿêà áåçïîñåðåäíüî íå ïðè÷åòíà äî
â÷èíåííÿ çëî÷èíó (ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ), ïåðåäáà÷åíîãî ÷. 1 ñò. 96-1.
Ñïåö³àëüíó êîíô³ñêàö³þ äî òðåòüî¿ îñîáè ìîæíà çàñòîñóâàòè ó ðàç³ ÿêùî òàêà
îñîáà:

1) íàáóëà (ñòàëà âëàñíèêîì, ïðèäáàëà, íåçàêîííî çàâîëîä³ëà) ìàéíî, çàçíà÷åíå
ó ïóíêòàõ 1–4 ÷àñòèíè ïåðøî¿ ñòàòò³ 96-2, â³ä: à) ï³äîçðþâàíîãî ÷è îáâèíóâà÷åíîãî,
àáî á) îñîáè, ÿêà ïåðåñë³äóºòüñÿ çà â÷èíåííÿ ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ ó
â³ö³, ç ÿêîãî íå íàñòàº êðèì³íàëüíà â³äïîâ³äàëüí³ñòü, àáî â) îñîáè, ÿêà â÷èíèëà
â³äïîâ³äíå ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ â ñòàí³ íåîñóäíîñò³, àáî ã) ³íøî¿ îñîáè;
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2) çíàëà àáî ïîâèííà áóëà ³ ìîãëà çíàòè ïðî ïîõîäæåííÿ òàêîãî ìàéíà.
Òîé ôàêò, ùî òðåòÿ îñîáà “çíàëà àáî ïîâèííà áóëà ³ ìîãëà çíàòè” ïðî ïî-

õîäæåííÿ ìàéíà (ïðî òå, ùî âîíî â³äïîâ³äàº áóäü-ÿê³é ³ç îçíàê, çàçíà÷åíèõ ó
ïóíêòàõ 1–4 ÷àñòèíè ïåðøî¿ ñòàòò³ 96-2), ïîòðåáóº äîêàçóâàííÿ. Ïðè öüîìó äî
óâàãè áåðóòüñÿ ÿê îá’ºêòèâí³ (íàïðèêëàä, îñîáà êèìîñü áóëà ïî³íôîðìîâàíà ïðî:
äîõîäè â³ä ìàéíà, îäåðæàíîãî âíàñë³äîê â÷èíåííÿ çëî÷èíó; íàÿâí³ñòü çíàðÿäü ³
çàñîá³â éîãî â÷èíåííÿ), òàê ³ ñóá’ºêòèâí³ îáñòàâèíè – çäàòí³ñòü îñîáè (ç óðàõóâàííÿì
â³êó, ³íòåëåêòóàëüíèõ ìîæëèâîñòåé, ñòàíó çäîðîâ’ÿ) óñâ³äîìèòè â³äïîâ³äíó ïîä³þ.
Âñå öå ñâ³ä÷èòü íà êîðèñòü âèçíàííÿ òðåòüîþ îñîáîþ ëèøå ô³çè÷íèõ îñ³á.

Ïðèâåðòàº óâàãó íåïîñë³äîâí³ñòü çàêîíîäàâöÿ: ó âèïàäêó ç “òðåòüîþ îñîáîþ”
âèêîðèñòîâóþòüñÿ äâ³ àëüòåðíàòèâí³ óìîâè ùîäî îá³çíàíîñò³ ïðî ïîõîäæåííÿ
ìàéíà (îñîáà “çíàëà” àáî “ïîâèííà áóëà ³ ìîãëà çíàòè”); ó ï. 4 ÷. 1 ñò. 96-2 âè-
êîðèñòàíà ³íøà ôîðìóëà: ìàéíî ïîâåðòàºòüñÿ âëàñíèêó (çàêîííîìó âîëîä³ëüöþ),
ÿêèé “íå çíàâ ³ íå ì³ã çíàòè” ïðî éîãî íåçàêîííå âèêîðèñòàííÿ. Ó öüîìó âèïàäêó
ïåðåäáà÷åíà áåçàëüòåðíàòèâíà óìîâà ³ â³äñóòíÿ îçíàêà “íå ïîâèíåí áóâ”. Íàâåäåí³
îáñòàâèíè íåîáõ³äíî âðàõîâóâàòè ï³ä ÷àñ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿.

Çàçíà÷åí³ â³äîìîñò³ ùîäî òðåòüî¿ îñîáè ìàþòü áóòè âñòàíîâëåí³ â ñóäîâîìó
ïîðÿäêó íà ï³äñòàâ³ íàëåæíèõ äîêàç³â. Ïðè öüîìó íå áåðåòüñÿ äî óâàãè, áåçîïëàòíèé
÷è îïëàòíèé õàðàêòåð ìàëî ïðèäáàííÿ ìàéíà. Íåâàæëèâî ³ òå, çà ÿêó ö³íó âîíî
íàáóòî.

²íø³ îñîáè – öå áóäü-ÿê³ ô³çè÷í³ îñîáè, íåçàëåæíî â³ä ¿õ ïðè÷åòíîñò³ äî
â÷èíåííÿ çëî÷èíó (ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ), ïåðåäáà÷åíîãî ÷. 1 ñò. 96-1, à
òàêîæ þðèäè÷í³ îñîáè, â³ä ÿêèõ “òðåòÿ îñîáà” íàáóëà â³äïîâ³äíå ìàéíî.

8. Ó ÷. 4 ñò. 96-2 éäåòüñÿ, çîêðåìà, ïðî îñîáó, “ÿêà ïåðåñë³äóºòüñÿ çà â÷èíåííÿ
ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ…”. Çà òëóìà÷íèìè ñëîâíèêàìè, ïîíÿòòÿ “ïåðåñë³äó-
âàííÿ” ìîæå âæèâàòèñÿ ó áàãàòüîõ çíà÷åííÿõ. Ñàìå òàêèé ï³äõ³ä ñïîñòåð³ãàºòüñÿ
ó â³äïîâ³äíèõ íîðìàõ ÊÊ ³ ÊÏÊ. Ïðè öüîìó âèçíà÷åííÿ àíàë³çîâàíîãî ïîíÿòòÿ
â³äñóòíº. Òàê, îêð³ì ÷. 4 ñò. 96-2, âîíî çãàäóºòüñÿ ùå ó äâîõ ñòàòòÿõ ÊÊ, à ñàìå:
“…ïåðåñë³äóâàííÿ æóðíàë³ñòà ó çâ’ÿçêó ç éîãî çàêîííîþ ïðîôåñ³éíîþ ä³ÿëüí³ñòþ”
(÷. 2 ñò. 171) òà â àñïåêò³ “æåðòâ íàöèñòñüêèõ ïåðåñë³äóâàíü” (÷. 2, 3 ñò. 297).

Íåîäíàêîâèé ñìèñë â³äîáðàæåíî öèì òåðì³íîì ³ â ï’ÿòüîõ ñòàòòÿõ ÊÏÊ:
“… ï³ä ÷àñ áåçïåðåðâíîãî ïåðåñë³äóâàííÿ îñîáè, ÿêà ï³äîçðþºòüñÿ ó éîãî

â÷èíåíí³” (ï. 2 ÷. 2 ñò. 207); “…ïîâ’ÿçàíèõ… ç áåçïîñåðåäí³ì ïåðåñë³äóâàííÿì îñ³á,
ÿê³ ï³äîçðþþòüñÿ…” (÷. 3 ñò. 233); “…ïåðåéíÿòòÿ êðèì³íàëüíîãî ïåðåñë³äóâàííÿ…”
(÷. 1 ñò. 542); “…ïåðåñë³äóâàííÿ, çàñóäæåííÿ àáî ïîêàðàííÿ îñîáè çà îçíàêàìè ¿¿
ðàñè, êîëüîðó øê³ðè…” (ï. 5 ÷. 2 ñò. 557); “ïðèêîðäîííå ïåðåñë³äóâàííÿ” (ñò. 570).

Ç îãëÿäó íà âèêëàäåíå, ñë³ä âèçíàòè, ùî çãàäàíå ó ÷. 4 ñò. 96-2 ïîíÿòòÿ
“ïåðåñë³äóâàííÿ”, ïîð³âíÿíî ç ³íøèìè (çàçíà÷åíèìè) âèïàäêàìè éîãî âèêîðèñòàííÿ,
ìàº ñâîº îñîáëèâå, â³äì³ííå çíà÷åííÿ. Ïî ñóò³, éäåòüñÿ ïðî “êðèì³íàëüíå ïðî-
âàäæåííÿ – äîñóäîâå ðîçñë³äóâàííÿ ³ ñóäîâå ïðîâàäæåííÿ, ïðîöåñóàëüí³ ä³¿ ó
çâ’ÿçêó ³ç â÷èíåííÿì ä³ÿííÿ, ïåðåäáà÷åíîãî çàêîíîì Óêðà¿íè ïðî êðèì³íàëüíó
â³äïîâ³äàëüí³ñòü” (ï. 10 ÷. 1 ñò. 3 ÊÏÊ).

9. Â³äïîâ³äíî äî ñò. 387 ÖÊ “âëàñíèê ìàº ïðàâî âèòðåáóâàòè ñâîº ìàéíî â³ä
îñîáè, ÿêà íåçàêîííî, áåç â³äïîâ³äíî¿ ïðàâîâî¿ ï³äñòàâè çàâîëîä³ëà íèì”. Öå
îçíà÷àº, ùî áåçï³äñòàâíå ð³øåííÿ ïðî çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ ìàéíà
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âëàñíèê îñòàííüîãî ìîæå îñïîðèòè â ñóä³: çâåðíóòèñÿ ç ïîçîâîì äî äåðæàâè ïðî
âèòðåáóâàííÿ ìàéíà ³ç ÷óæîãî íåçàêîííîãî âîëîä³ííÿ.

Ñïåö³àëüíà êîíô³ñêàö³ÿ íå çàñòîñîâóºòüñÿ, ÿêùî ìàéíî: ïåðåáóâàº ó âëàñíîñò³
äîáðîñîâ³ñíîãî íàáóâà÷à (÷. 4 ñò. 96-2); çã³äíî ³ç çàêîíîì ï³äëÿãàº ïîâåðíåííþ
âëàñíèêó (çàêîííîìó âîëîä³ëüöþ) àáî ïðèçíà÷åíå äëÿ â³äøêîäóâàííÿ øêîäè,
çàâäàíî¿ çëî÷èíîì (÷. 5 ñò. 96-2). Îñòàííº ïîëîæåííÿ çàêîíó, ÿê ïðàâèëüíî íàãî-
ëîøóºòüñÿ â ë³òåðàòóð³, ì³ñòèòü êîðóïö³éí³ ðèçèêè, îñê³ëüêè âèð³øåííÿ ïèòàííÿ
ïðî îáñÿãè îá’ºêòà ñïåö³àëüíî¿ êîíô³ñêàö³¿ ³ äæåðåëà â³äøêîäóâàííÿ øêîäè,
çàâäàíî¿ çëî÷èíîì, â³ääàíî íà ðîçñóä ñóäó. Óõâàëþþ÷è ð³øåííÿ ïðî â³äøêîäóâàííÿ
çàçíà÷åíî¿ øêîäè ñàìå â òàêèé ñïîñ³á, ñóä îäíî÷àñíî ïîçáàâëÿº ñåáå ìîæëèâîñò³
çàñòîñóâàòè ñïåö³àëüíó êîíô³ñêàö³þ. Ïðè öüîìó, çðåøòîþ, ìîæóòü ñóòòºâî çìåí-
øèòèñÿ ìàéíîâ³ âèòðàòè âèííîãî, ùî º íåñïðàâåäëèâèì. Òîáòî çàì³ñòü ñïåö³àëüíî¿
êîíô³ñêàö³¿ ³ çàêîííèõ âèòðàò íà â³äøêîäóâàííÿ øêîäè, çàâäàíî¿ çëî÷èíîì, âèíó-
âàòèé îáìåæèòüñÿ ëèøå îñòàíí³ì îáîâ’ÿçêîì, íàïðèêëàä, çà óìîâàìè óãîäè ïðî
ïðèìèðåííÿ ì³æ ïîòåðï³ëèì òà ï³äîçðþâàíèì ÷è îáâèíóâà÷åíèì, àáî óãîäè ì³æ
ïðîêóðîðîì òà ï³äîçðþâàíèì ÷è îáâèíóâà÷åíèì ïðî âèçíàííÿ âèíóâàòîñò³ (ñòàòò³
468–476 ÊÏÊ).

10. Âèð³øåííÿ ïèòàííÿ ïðî ñïåö³àëüíó êîíô³ñêàö³þ âðåãóëüîâàíî ÷. 9 ñò. 100
ÊÏÊ Óêðà¿íè. Çîêðåìà, ï³ä ÷àñ çàñòîñóâàííÿ öüîãî êðèì³íàëüíî-ïðàâîâîãî çàõîäó
íàñàìïåðåä ìàº áóòè âèð³øåíå ïèòàííÿ ïðî ïîâåðíåííÿ ãðîøåé, ö³ííîñòåé òà ³í-
øîãî ìàéíà âëàñíèêó (çàêîííîìó âîëîä³ëüöþ) òà/àáî ïðî â³äøêîäóâàííÿ øêîäè,
çàâäàíî¿ çëî÷èíîì. Ñïåö³àëüíà êîíô³ñêàö³ÿ çàñòîñîâóºòüñÿ ëèøå ï³ñëÿ äîâåäåííÿ
â ñóäîâîìó ïîðÿäêó ñòîðîíîþ îáâèíóâà÷åííÿ, ùî âëàñíèê (çàêîííèé âîëîä³ëåöü)
ìàéíà çíàâ ïðî éîãî íåçàêîííå ïîõîäæåííÿ òà/àáî âèêîðèñòàííÿ. Ó ðàç³ â³äñóòíîñò³
ó âèíóâàòîãî ìàéíà, íà ÿêå ìîæå áóòè çâåðíåíå ñòÿãíåííÿ, êð³ì ìàéíà, ÿêå ï³äëÿ-
ãàº ñïåö³àëüí³é êîíô³ñêàö³¿, çáèòêè, çàâäàí³ ïîòåðï³ëîìó, öèâ³ëüíîìó ïîçèâà÷ó,
â³äøêîäîâóþòüñÿ çà ðàõóíîê êîøò³â â³ä ðåàë³çàö³¿ êîíô³ñêîâàíîãî ìàéíà, à ÷àñòèíà,
ùî çàëèøèëàñÿ, ïåðåõîäèòü ó âëàñí³ñòü äåðæàâè.

Ó ðàç³, ÿêùî âëàñíèê (çàêîííèé âîëîä³ëåöü) ãðîøåé, ö³ííîñòåé òà ³íøîãî
ìàéíà, ÿê³ ï³äøóêàí³, âèãîòîâëåí³, ïðèñòîñîâàí³ àáî âèêîðèñòàí³ ÿê çàñîáè ÷è
çíàðÿääÿ â÷èíåííÿ çëî÷èíó òà/àáî çáåðåãëè íà ñîá³ éîãî ñë³äè, áóâ âñòàíîâëåíèé
ï³ñëÿ çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ òà íå çíàâ ³ íå ì³ã çíàòè ïðî ¿õ íåçà-
êîííå âèêîðèñòàííÿ, â³í ìàº ïðàâî âèìàãàòè ïîâåðíåííÿ íàëåæíîãî éîìó ìàéíà
àáî êîøò³â ç äåðæàâíîãî áþäæåòó, îòðèìàíèõ â³ä ðåàë³çàö³¿ òàêîãî ìàéíà.

Ñï³ð ïðî íàëåæí³ñòü ðå÷åé, ùî ï³äëÿãàþòü ïîâåðíåííþ, âèð³øóºòüñÿ ó
ïîðÿäêó öèâ³ëüíîãî ñóäî÷èíñòâà. Ó òàêîìó âèïàäêó ð³÷ çáåð³ãàºòüñÿ äî íàáðàííÿ
ð³øåííÿì ñóäó çàêîííî¿ ñèëè (ïóíêòè 10–12 ÷àñòèíè 9 ñòàòò³ 100 ÊÏÊ).

11. Íåîáõ³äíî ïàì’ÿòàòè, ùî çàêîíîì ïåðåäáà÷åí³ ïåâí³ âèäè é îáñÿã ìàéíà,
ÿêå í³ çà ÿêèõ îáñòàâèí íå ï³äëÿãàº êîíô³ñêàö³¿. Éäåòüñÿ ïðî Ïåðåë³ê ìàéíà, íà
ÿêå íå ìîæå áóòè çâåðíåíî ñòÿãíåííÿ çà âèêîíàâ÷èìè äîêóìåíòàìè (äîäàòîê äî
Çàêîíó “Ïðî âèêîíàâ÷å ïðîâàäæåííÿ” â³ä 2 ÷åðâíÿ 2016 ð. ¹ 1404-VIII). Íà
ï³äñòàâ³ ï. 2 ðîçä³ëó XIII “Ïðèê³íöåâ³ òà ïåðåõ³äí³ ïîëîæåííÿ” öüîãî Çàêîíó
âòðàòèâ ÷èíí³ñòü Ïåðåë³ê ìàéíà, ùî íå ï³äëÿãàº êîíô³ñêàö³¿ çà ñóäîâèì âèðîêîì
(äîäàòîê äî Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè).

12. Ñóäîâå ð³øåííÿ ïðî çàñòîñóâàííÿ ñïåö³àëüíî¿ êîíô³ñêàö³¿ ìàº âèêî-
íóâàòèñÿ íà ï³äñòàâ³ ³ â ïîðÿäêó, ïåðåäáà÷åíèõ Çàêîíîì “Ïðî âèêîíàâ÷å
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ïðîâàäæåííÿ” (çîêðåìà, ñòàòòÿìè 5, 26, 62). Ï³ä ÷àñ âèêîíàííÿ òàêîãî ð³øåííÿ íå
ìîæóòü áóòè çàñòîñîâàí³ ñòàòò³ 48, 49 ÊÂÊ, îñê³ëüêè âîíè ðåãëàìåíòóþòü âèêîíàííÿ
ïîêàðàííÿ ó âèä³ êîíô³ñêàö³¿ ìàéíà.

Îòðèìàíî 05.06.2019
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ÌÅÒÎÄÎËÎÃ²ß ÒÅÐÌ²ÍÎËÎÃ²×ÍÎ-ÏÎÍßÒ²ÉÍÎÃÎ
Â²ÄÎÁÐÀÆÅÍÍß ÊÐÈÌ²ÍÎÃÅÍÍÈÕ ÏÐÎÖÅÑ²Â

Ó ÑÔÅÐ² ÅÊÎÍÎÌ²ÊÈ

Ó ñòàòò³ ðîçðîáëÿþòüñÿ ïðàêñåîëîã³÷í³, åòèìîëîã³÷í³ òà ìåòîäîëîã³÷í³
îñíîâè ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó, ùî â³äîáðàæàþòü
êðèì³íîãåíí³ ïðîöåñè ó ñôåð³ åêîíîì³êè.

Ðîçðîáëåíî òàêîæ óìîâí³ ïîçíà÷åííÿ ïîíÿòü, ùî â³äîáðàæàþòü êðèì³íîãåíí³
ïðîöåñè, êðèì³íîãåííèé ïîòåíö³àë, ³íäåêñ êðèì³íîãåííîãî ïîòåíö³àëó òà ôîðìóëó
ðîçðàõóíêó ³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó ó ñôåð³ åêîíîì³êè.

Êëþ÷îâ³ ñëîâà: êðèì³íîãåíí³ ïðîöåñè; ñôåðà åêîíîì³÷íèõ â³äíîñèí; äåñòðóê-
òèâíî-ðóéí³âí³, ñîö³àëüíî-êîíôë³êòí³ â³äíîñèíè; êàï³òàëè, çäîáóò³ çëî÷èííèì øëÿ-
õîì; ôîíîâ³ ÿâèùà çëî÷èííîñò³; ôîðìóëà ðîçðàõóíêó ³íäåêñó êðèì³íîãåííîãî ïîòåí-
ö³àëó.

Ïðî òåðì³íè é ïîíÿòòÿ íå ñïîðÿòü,
ïðîäóêòèâí³øå äîìîâëÿòèñü.
Ïðè öüîìó äîìîâèòèñü çàâæäè ëåãøå, ÿêùî
òåðì³í íàéá³ëüø òî÷íî â³äîáðàæàº ôîðìó,
à ïîíÿòòÿ àäåêâàòíî ðîçêðèâàº çì³ñò ïðîöåñ³â,
 â³äíîñèí, ä³é, ïîä³é, ³íøèõ ÿâèù ä³éñíîñò³, íàçâàíèõ
 òåðì³íîì òà âèçíà÷åíèõ ó çì³ñò³ éîãî ïîíÿòòÿ.

Â.Ì. Ïîïîâè÷

Ïðîöåñè, â³äíîñèíè, ä³¿, ïîä³¿, ³íø³ ÿâèùà ä³éñíîñò³ çíàõîäÿòüñÿ â ïîñò³éí³é
çì³í³ – ðîçâèâàþòüñÿ, äåãðàäóþòü, çàñòèãàþòü ó ïåâíîìó ñòàí³, ùî çóìîâëþº
ïîñò³éíå íàïðàöþâàííÿ, óòî÷íåííÿ, ôîðìóâàííÿ â³äïîâ³äíîãî òåðì³íîëîã³÷íî-
ïîíÿò³éíîãî àïàðàòó, çäàòíîãî â³äîáðàçèòè ö³ ïðîöåñè, âèçíà÷èòè ïðîáëåìè òà
ðîçðîáèòè øëÿõè ¿õ ðîçâ’ÿçàííÿ. Òîìó ðîçðîáëåííÿ ÷è íàóêîâî-îá´ðóíòîâàíå
óòî÷íåííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó º çàâæäè íàäçâè÷àéíî âàæëèâèì
³ àêòóàëüíèì ÿê äëÿ êðèì³íîëîã³÷íîãî, òàê ³ äëÿ áóäü-ÿêîãî ³íøîãî äîñë³äæåííÿ,
ñïðÿìîâàíîãî íà âñòàíîâëåííÿ òà ðîçâ’ÿçàííÿ ïðîáëåì ó ò³é ÷è ³íø³é ñôåð³ ñó-
ñï³ëüíèõ â³äíîñèí. Öå ñòîñóºòüñÿ ³ êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè.
Îäíàê, íåçâàæàþ÷è íà ÷èñëåíí³ äîñë³äæåííÿ çëî÷èííîñò³ ó ñôåð³ åêîíîì³êè, â
íèõ âèâ÷àëèñü ³íø³ ïðîáëåìè ïðîòèä³¿ çëî÷èííîñò³ ó ñôåð³ åêîíîì³êè [1 ñ. 19–
26 ]. Âîäíî÷àñ òàê³ ïîíÿòòÿ, ÿê “êðèì³íîãåíí³ ïðîöåñ³ ó ñôåð³ åêîíîì³êè”, “çëî-
÷èíí³ñòü ó ñôåð³ åêîíîì³êè”, “êðèì³íîãåíí³é ïîòåíö³àë”, “³íäåêñ êðèì³íîãåííîãî
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ïîòåíö³àëó” òà áàãàòî ³íøèõ òåðì³í³â ³ ïîíÿòü, ùî â³äîáðàæàþòü ñòðóêòóðó êðèì³íî-
ãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè, çàëèøàþòüñÿ íå ðîçðîáëåíèìè. Â³äïîâ³äíî
ìåòîþ íàøîãî äîñë³äæåííÿ º îá’ºêòèâíå, åòèìîëîã³÷íî ³ ìåòîäîëîã³÷íî çâàæåíå,
ïðàêñåîëîã³÷íî óçãîäæåíå ôîðìóâàííÿ òåðì³íîëîã³÷íî-ïîíÿò³éíîãî àïàðàòó, ïîêëè-
êàíîãî íàéá³ëüø ïîâíî ³ îá’ºêòèâíî â³äîáðàçèòè âèðîáíè÷î-òåõíîëîã³÷í³, îáë³êîâî-
îá³ãîâ³, öèâ³ëüíî-ïðàâîâ³ òà ³íø³ àñïåêòè êàï³òàëîîáîðîòó, ï³ä âèãëÿäîì ÿêîãî
â³äáóâàºòüñÿ â³äòâîðåííÿ êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè. Çàâäàííÿì
öüîãî äîñë³äæåííÿ º: ðîçðîáêà ïîíÿòòÿ êðèì³íîãåíí³ ïðîöåñè, à òàêîæ âèçíà÷åííÿ
ïîíÿòü, ùî óòâîðþþòü éîãî òàê³ ñòðóêòóðí³ ñêëàäîâ³, ÿê: çëî÷èíí³ñòü ó ñôåð³
åêîíîì³êè, ôîíîâ³ ÿâèùà çëî÷èííîñò³ òà êàï³òàëè çëî÷èííîãî ïîõîäæåííÿ, êðè-
ì³íîãåííèé ïîòåíö³àë, ³íäåêñ êðèì³íîãåííîãî ïîòåíö³àëó ó ñôåð³ åêîíîì³êè òà
íèçêó ³íøèõ ïîíÿòü, ùî â³äîáðàæàþòü êðèì³íîãåíí³ ïðîöåñè ó ñôåð³ åêîíîì³êè.

Ïåðåä òèì ÿê ïåðåéòè äî âèçíà÷åííÿ çì³ñòó ïîíÿòòÿ “êðèì³íîãåíí³ ïðîöåñè
ó ñôåð³ åêîíîì³êè” òà ³íøèõ òåðì³í³â, ùî â³äîáðàæàþòü çì³ñò ñòðóêòóðè, ïðè÷èííî-
íàñë³äêîâ³ ìåõàí³çìè â³äòâîðåííÿ çàçíà÷åíèõ êðèì³íîãåííèõ ïðîöåñ³â, äîö³ëüíî
ñòèñëî ðîçãëÿíóòè íàïðàöüîâàí³ ðàí³øå ìåòîäîëîã³÷í³, åòèìîëîã³÷í³ òà ïðàêñåîëî-
ã³÷í³ çàñàäè ôîðìóâàííÿ òåðì³í³â ³ ïîíÿòü [2, ñ. 138–146; ñ. 151–160]. Ñëîâî “òåð-
ì³í” ïîõîäèòü â³ä ëàò. (terminus) ³ ïîÿñíþºòüñÿ ó òëóìà÷íîìó ñëîâíèêó ÿê “…âè-
ðàæåííÿ ïåâíîãî ïîíÿòòÿ, ÿêî¿ñü ãàëóç³ íàóêè” [3, ñ. 669; 4, ñ. 302–304]. Îäíàê
çðîáëåíèé íàìè åòèìîëîã³÷íèé àíàë³ç ñï³ââ³äíîøåííÿ òåðì³í³â ³ ïîíÿòü [2,
ñ. 138–146; ñ. 151–160] äàº ï³äñòàâè ñòâåðäæóâàòè, ùî òåðì³í ïîçíà÷àº çîâí³øíþ
ôîðìó ÿâèùà, îêðåñëþº çîâí³øí³ îçíàêè êîíêðåòíèõ ïðåäìåò³â, ïðîöåñ³â, â³äíîñèí,
ä³é, ïîä³é òà ³íøèõ ÿâèù ðåàëüíî¿ ä³éñíîñò³.

Íàïðèêëàä, òåðì³íè “êðèì³íîãåíí³ ïðîöåñè”, “ñôåðà åêîíîì³êè”, “åêîíîì³÷íèé
çëî÷èí”, “çàãàëüíîêðèì³íàëüíå ïðàâîïîðóøåííÿ”, “ôîíîâ³ ÿâèùà çëî÷èííîñò³ ó
ñôåð³ åêîíîì³êè”, ÿê³ ëèøå ³ìåíóþòü â³äïîâ³äí³ ñêëàäîâ³ ÿâèùà, ùî â ñóêóïíîñò³
óòâîðþþòü êðèì³íîãåíí³ ïðîöåñè ó ñôåð³ åêîíîì³êè. Îäíàê öå ò³ëüêè íàçâè, âî-
íè íå â³äîáðàæàþòü âíóòð³øí³é çì³ñò ïî³ìåíîâàíèõ íèìè ÿâèù, ó çâ’ÿçêó ç ÷èì
ð³çí³ ôàõ³âö³ ¿õ òëóìà÷àòü äóæå ïî-ð³çíîìó. Òåðì³í “çëî÷èíè ó ñôåð³ åêîíîì³êè”
÷àñòî îòîòîæíþþòü ç îäí³ºþ ç éîãî ñêëàäîâèõ – òåðì³íîì “åêîíîì³÷í³ çëî÷èíè”,
òîä³ ÿê ó ñôåð³ åêîíîì³êè, êð³ì åêîíîì³÷íèõ çëî÷èí³â (ïðèâëàñíåííÿ (ðîçêðàäàí-
íÿ), êîðóïö³ÿ, õàáàðíèöòâî (íåçàêîíí³ äîõîäè) òîùî, â÷èíÿþòüñÿ òàêîæ ³ çàãàëüíî-
êðèì³íàëüí³ ïðàâîïîðóøåííÿ (âèìàãàííÿ, çàìîâí³ âáèâñòâà êîíêóðåíò³â, ô³çè÷íèé
òèñê, ðåéäåðñüêå çàõîïëåííÿ îá’ºêò³â êîðïîðàòèâíî¿ âëàñíîñò³ òîùî [5, ñ. 27–42].

Ïîâåðòàþ÷èñü äî åòèìîëîã³÷íîãî àíàë³çó òåðì³í³â ³ ïîíÿòü, ñë³ä â³äçíà÷èòè,
ùî òåðì³íè ³ ïîíÿòòÿ êàòåãîð³¿ âçàºìîçàëåæí³, ñï³ââ³äíîñÿòüñÿ ì³æ ñîáîþ ÿê
ôîðìà ³ çì³ñò. Ïîíÿòòÿ ÿê çì³ñòîâíó ÷àñòèíó òåðì³íà äóæå âàæëèâî íàïîâíèòè
îá’ºêòèâíîþ, ïðåäìåòíî-çíà÷óùîþ òåõíîëîã³÷íîþ ³íôîðìàö³ºþ, ÿêà ïîâíî, îá’ºê-
òèâíî ³ àäåêâàòíî â³äîáðàæàº ÿâèùà, ïðåäìåòè, ä³¿, ïîä³¿, ïîçíà÷åí³ ó â³äïîâ³äíîìó
ïîíÿòò³. ßê â³äçíà÷àëîñü íàìè ó ïîïåðåäí³õ ïóáë³êàö³ÿõ, çàãàëüí³ âèìîãè äî
ñôîðìîâàíîãî þðèäè÷íîãî, ó ò. ÷. ³ êðèì³íîëîã³÷íîãî ïîíÿòòÿ, òàê³: öå ³ìïåðàòèâíå,
âçàºìîóçãîäæóâàíå, çàãàëüíîïðèéíÿòå ó ôàõîâîìó ñåðåäîâèù³, îäíîçíà÷íå
ñóäæåííÿ, ÿêå â³äîáðàæàº þðèäè÷íî çíà÷óù³ ïðåäìåòíî-òåõíîëîã³÷í³ îçíàêè ÿâèù,
ïðåäìåò³â, ä³é, ïîä³é òà ñòðóêòóðíî-ñóòí³ñíèé çì³ñò ïîíÿòü, ùî â³äîáðàæàþòü ³
ïîÿñíÿþòü ò³ ÷è ³íø³ îçíàêè ÿâèùà ðåàëüíî¿ ä³éñíîñò³ [2, ñ. 138–146; ñ. 151–160].

© Popovych Volodymyr, 2019



DOI (Issue): https://doi.org/10.36486/np.2019.2 Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/

DOI (Article): https://doi.org/10.36486/np.2019.2.19

195

Íåçâàæàþ÷è íà òå, ùî ç ïðèâîäó òåðì³í³â ³ ïîíÿòü ÷àñòî äèñêóòóþòü, îäíàê,
ó ê³íöåâîìó ï³äñóìêó äîìîâëÿþòüñÿ. Ïðîòå äîñÿãòè ³ìïåðàòèâíîñò³, âçàºìîóçãîä-
æåíîñò³, ïðèéíÿòíîñò³ âèçíà÷åíîãî ïîíÿòòÿ ôàõîâèì ñåðåäîâèùåì ëåãøå òîä³,
êîëè ïðè ôîðìóâàíí³ òåðì³í³â òà ïîíÿòü ¿õ àâòîðè-ðîçðîáíèêè äîòðèìóþòüñÿ òà-
êèõ çàãàëüíèõ âèìîã:

– òåðì³í ìàº íàéá³ëüø ïîâíî â³äïîâ³äàòè çîâí³øí³é ôîðì³ ïî³ìåíîâàíîãî
íèì ÿâèùà, îõîïëþâàòè çîâí³øí³ ïàðàìåòðè, íå âèõîäèòè çà ìåæ³ çîâí³øíüî¿
ôîðìè ïî³ìåíîâàíîãî íèì ïðîöåñó, ÿâèùà, ïðåäìåòà, ä³¿, ïîä³¿;

– ïîíÿòòÿ, ÿê êàòåãîð³¿, ùî â³äîáðàæàþòü âíóòð³øí³é çì³ñò òåðì³í³â, ñë³ä
êîíñòðóþâàòè ç óðàõóâàííÿì åòèìîëîã³÷íèõ, ïðàêñåîëîã³÷íèõ ³ ìåòîäîëîã³÷íèõ
âèìîãî ùîäî ôîðìóâàííÿ ïîíÿòòÿ.

Ó åòèìîëîã³÷íîìó ïëàí³ çì³ñò ïîíÿòòÿ ìàº â³äïîâ³äàòè ôîðì³ òåðì³íà, íå
âèõîäèòè çà éîãî ìåæ³, é îäíî÷àñíî àäåêâàòíî â³äîáðàæàòè âñ³ åòèìîëîã³÷íî çì³-
ñòîâí³, þðèäè÷íî çíà÷èì³ îçíàêè (ñòîðîíè, àñïåêòè) äîñë³äæóâàíîãî ÿâèùà, ïðåä-
ìåòà, ä³¿, ïîä³¿ ïîçíà÷åíîãî ó òåðì³í³. Ó ïðàêñåîëîã³÷íîìó ïëàí³ çì³ñò ïîíÿòòÿ
ñë³ä êîíñòðóþâàòè, âðàõîâóþ÷è: éîãî ïåðâèííå âèçíà÷åííÿ, ³ñòîðè÷íèé ðîçâèòîê
³ òðàíñôîðìàö³þ; çàñòåðåæåííÿ, ïîÿñíåííÿ ³ óçãîäæåí³ñòü ïåðâèííîãî çíà÷åííÿ
ïîíÿòòÿ ç çàïðîïîíîâàíèì, íîâèì çíà÷åííÿì. Ó ìåòîäîëîã³÷íîìó ïëàí³ çì³ñò
ïîíÿòòÿ ñë³ä óçãîäæóâàòè ç ìåòîäîëîã³ºþ ôîðìóâàííÿ òåðì³í³â. Òîáòî ìåòîäè,
ìåòîäèêè òà ñèñòåìó ¿õ ³íòåðïðåòàö³¿ â ïðîöåñ³ äîñë³äæåííÿ ÿâèù òà âèçíà÷åííÿ
ïîíÿòü íåîáõ³äíî ï³äáèðàòè çàëåæíî â³ä ïðåäìåòà äîñë³äæåííÿ, ãàëóçåâî-òåõíî-
ëîã³÷íèõ îñîáëèâîñòåé çì³ñòó êðèì³íîãåííèõ ïðîöåñ³â ó â³äïîâ³äí³é ñôåð³ åêîíî-
ì³÷íèõ â³äíîñèí [2, ñ. 138–146; 3, ñ. 151–160]. Îêðåñëèâøè òåîðåòè÷í³ çàñàäè
ðîçðîáêè òåðì³í³â, ìè ï³ä³éøëè äî ôîðìóâàííÿ ïîíÿòòÿ “êðèì³íîãåíí³ ïðîöåñè
ó ñôåð³ åêîíîì³êè” é äî ðîçêðèòòÿ çì³ñòó éîãî êîìïîíåíò³â.

Êðèì³íîãåíí³ ïðîöåñè ó ñôåð³ åêîíîì³êè – öå âìîòèâîâàíà (ñôîðìîâàíà â
ñóñï³ëüñòâ³ ìîðàëüíî-ïñèõîëîã³÷íà æàãà äî íàêîïè÷åííÿ) ïðîòèïðàâíà ïîâåä³íêà
ó÷àñíèê³â êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè, ñïðÿìîâàíà íà ïåðìàíåíòíå
ïðîäóêóâàííÿ äåñòðóêòèâíî-ðóéí³âíèõ, ñîö³àëüíî-êîíôë³êòíèõ, ñóñï³ëüíî íåáåç-
ïå÷íèõ â³äíîñèí, ìåòîþ ÿêèõ º ñòâîðåííÿ óìîâ äëÿ ðîçøèðåíîãî â³äòâîðåííÿ:
1) êàï³òàë³â ïðîòèïðàâíîãî ïîõîäæåííÿ; 2) ¿õ æèâèëüíîãî ñåðåäîâèùà – çëî÷èí-
íîñò³: 2.1) ôîíîâèõ ÿâèù çëî÷èííîñò³, 2.2) ÿê³ º äæåðåëàìè íàêîïè÷åííÿ, àêóìó-
ëÿö³¿ (³íâåñòóâàííÿ ó á³çíåñ òà â÷èíåííÿ íîâèõ çëî÷èí³â), íàìèâàííÿ (åì³ñ³¿: ö³í-
íèõ ïàïåð³â, íåçàáåçïå÷åíî¿ êîøòàìè áåçãîò³âêè ï³ä âèãëÿäîì áàíê³âñüêèõ ðîçðàõóí-
êîâèõ îïåðàö³é), â³äìèâàííÿ (âïðîâàäæåííÿ ó ëåãàëüíèé îáîðîò) êàï³òàë³â
çëî÷èííîãî ïîõîäæåííÿ; 3) ¿õ ïîõ³äíîãî ïðîäóêòó – êðèì³íîãåííîãî ïîòåíö³àëó.
Ðîçãëÿíåìî çì³ñò ñêëàäîâèõ çàçíà÷åíîãî ïîíÿòòÿ.

Ñòðóêòóðîóòâîðþþ÷³ åëåìåíòè êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè –
öå: 1) æàãà äî íàêîïè÷åííÿ êàï³òàë³â, ó ò. ÷. ïðîòèïðàâíèì øëÿõîì; 2) çëî÷èíí³ñòü;
3) ôîíîâ³ ÿâèùà çëî÷èííîñò³. Â³äçíà÷åí³ ñêëàäîâ³ êðèì³íîãåííèõ ïðîöåñ³â ó
ñôåð³ åêîíîì³êè ïîâ’ÿçàí³ äåòåðì³í³ñòè÷íèìè çâ’ÿçêàìè, âçàºìîâïëèâàþòü ³ âçàº-
ìîä³þòü ì³æ ñîáîþ. Îäíàê öåíòðàëüíîþ ñêëàäîâîþ, ùî âìîòèâîâóº ïðàãíåííÿ
ó÷àñíèê³â êðèì³íîãåííèõ ïðîöåñ³â òà ôîíîâèõ ÿâèù çëî÷èííîñò³ äî â÷èíåííÿ
ïðîòèïðàâíèõ ä³é, öå ïåðøà ñêëàäîâà – æàãà äî íàêîïè÷åííÿ ³ â³äòâîðåííÿ êàï³òàë³â
ó áóäü-ÿêèé ñïîñ³á, ó ò. ÷. çëî÷èííèì øëÿõîì. Äâ³ äðóã³ ñêëàäîâ³ (çëî÷èíí³ñòü ³
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ôîíîâ³ ÿâèùà çëî÷èííîñò³) º ïîõ³äí³ â³ä ïåðøî¿. Òîáòî âîíè º çàñîáàìè ðåàë³çàö³¿
ïðàãíåííÿ äî íàêîïè÷åííÿ, àêóìóëÿö³¿, â³äìèâàííÿ, íàìèâàííÿ êàï³òàë³â ïðîòè-
ïðàâíîãî ïîõîäæåííÿ òà çàïî÷àòêóâàííÿ íîâèõ öèêë³â ¿õ â³äòâîðåííÿ.

Çëî÷èíí³ñòü ó ñôåð³ åêîíîì³êè – öå äðóãà ñêëàäîâà êðèì³íîãåííèõ ïðîöåñ³â
ó ñôåð³ åêîíîì³êè, ÿêà º ïîõ³äíîþ â³ä æàãè äî íàêîïè÷åííÿ ³ ñêëàäàºòüñÿ ç
ñóêóïíîñò³: åêîíîì³÷íèõ çëî÷èí³â; çàãàëüíîêðèì³íàëüíèõ ïðàâîïîðóøåíü; ôîíîâèõ
ÿâèù çëî÷èííîñò³. Åêîíîì³÷í³ òà çàãàëüíîêðèì³íàëüí³ çëî÷èíè, ôîíîâ³ ÿâèùà
çëî÷èííîñò³ â÷èíÿþòüñÿ â ïðîöåñ³ òà ï³ä âèãëÿäîì: ëåã³òèìíî¿ åêîíîì³÷íî¿ ä³ÿëü-
íîñò³ (âèðîáíèöòâî, îá³ã, îáì³í, ðîçïîä³ë, ðóõ òîâàð³â òà ïîñëóã); âèêîíàííÿ îð-
ãàí³çàö³éíî-ðåãóëÿòèâíèõ, êîíòðîëüíèõ ôóíêö³é òà öèâ³ëüíî-ïðàâîâèõ îïåðàö³é.
Â³äçíà÷åí³ åêîíîì³÷í³ çëî÷èíè º îñíîâíèì çàñîáîì ïîïîâíåííÿ (íàêîïè÷åííÿ)
êàï³òàë³â çëî÷èííîãî ïîõîäæåííÿ, ÿê³ ñòàëè îñíîâíèì êàòàë³çàòîðîì â³äòâîðåííÿ
æàãè äî íàêîïè÷åííÿ òà êðèì³íîãåííîãî ïîòåíö³àëó, ÿê³ âìîòèâîâóþòü ³ ñòèìóëþ-
þòü àíòèñîö³àëüíó ïîâåä³íêó ó÷àñíèê³â êðèì³íîãåííèõ ïðîöåñ³â âçàãàë³ ³ ó ñôåð³
åêîíîì³êè çîêðåìà. [6, ñ. 402; 7, ñ. 57–64; 8, ñ. 114;].

Ôîíîâ³ ÿâèùà çëî÷èííîñò³ ÿê ñêëàäîâà êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³
åêîíîì³êè – öå â÷èíåí³ â ïðîöåñ³ òà ï³ä âèãëÿäîì ëåã³òèìíî¿ åêîíîì³÷íî¿ ä³ÿëüíîñò³:
1) íåêðèì³íàë³çîâàí³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ; 2) áåçï³äñòàâíî äåêðèì³íàë³çî-
âàí³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ; 3) êàï³òàëè, çäîáóò³ çëî÷èííèì øëÿõîì. Âîäíî÷àñ
ó êðèì³íîëîã³÷í³é ë³òåðàòóð³ çàçâè÷àé ôîíîâèìè ÿâèùàìè çëî÷èííîñò³ íàçèâàþòü
ï’ÿíñòâî, íàðêîìàí³þ, ïðîñòèòóö³þ òîùî [9, ñ. 39; 10; 11]. Òàê, öå ñêëàäîâ³ ôîíîâèõ
ÿâèù çëî÷èííîñò³, àëå íå ó ñôåð³ åêîíîì³êè, à ëèøå ïðè â÷èíåí³ çàãàëüíîêðèì³-
íàëüíèõ êðàä³æîê, ãðàáåæ³â, õóë³ãàíñòâà, ïîáóòîâèõ  ïðàâîïîðóøåíü òîùî.
Ïðîñòèòóö³ÿ, ï’ÿíñòâî, íàðêîìàí³ÿ ÿê ä³¿ ñóá’ºêò³â ñïîæèâàííÿ (â³äì³íí³ â³ä ä³é
ñóòåíåð³â, íàðêîäèëåð³â) ìàþòü çîâñ³ì óìîâíå, àáî íàâ³òü âèêëþ÷íå â³äíîøåííÿ
äî ñôåðè åêîíîì³êè òà ¿¿ ôîíîâèõ ÿâèù çëî÷èííîñò³.

Ó÷àñíèêè ôîíîâèõ ÿâèù çëî÷èííîñò³, ÿê ³ ó÷àñíèêè êðèì³íîãåííèõ ïðîöåñ³â
ó ñôåð³ åêîíîì³êè âçàãàë³, ïîâèíí³ áóòè íå ëèøå òâåðåçîìèñëÿ÷èìè, à é ìàòè
â³äïîâ³äíó äî ¿õ ñòàòóñó îñâ³òó, ì³ñöå ðîáîòè, äîñòóï äî â³äïîâ³äíèõ ô³íàíñîâèõ òà
öèâ³ëüíî-ïðàâîâèõ äîêóìåíò³â, îðãàí³çàö³éíî-ðåãóëÿòèâíèõ ôóíêö³é, ïðàâ ³ ïîâíî-
âàæåíü, ìàòåð³àëüíî â³äïîâ³äàëüíó ÷è îðãàí³çàö³éíî-ðîçïîðÿä÷ó ïîñàäó, ñëóæáîâèé
ñòàòóñ (â³äïîâ³äí³ ôóíêö³¿, ïðàâà, îáîâ’ÿçêè ³ ïîâíîâàæåííÿ, ô³ñêàëà, êåð³âíèêà
ìàòåð³àëüíî â³äïîâ³äàëüíî¿ îñîáè, îðãàí³çàòîðà, êîíòðîëåðà, ðåãóëÿòîðà åêîíîì³÷-
íèõ ïðîöåñ³â òîùî). Òîìó ó÷àñíèêè ôîíîâèõ ÿâèù çëî÷èííîñò³ ó ñôåð³ åêîíîì³êè
ò³ñíî ïîâ’ÿçàí³ ç ïðåäìåòíîþ ñôåðîþ â÷èíåííÿ ïðàâîïîðóøåíü – ïåâíîþ ñôåðîþ
åêîíîì³÷íî¿, îðãàí³çàö³éíî-ðîçïîðÿä÷î¿, âëàäíî¿ ÷è ³íøîþ ñôåðîþ ëþäñüêî¿ ä³ÿëü-
íîñò³. À çáóäíèêîì ìîòèâàö³é äî â³äòâîðåííÿ ôîíîâèõ ÿâèù çëî÷èííîñò³ ó ñôåð³
åêîíîì³êè º íå ï’ÿíñòâî ÷è ïðîñòèòóö³ÿ, à æàãà äî íàêîïè÷åííÿ êàï³òàë³â áóäü-
ÿêèì, ó òîìó ÷èñë³ é ïðîòèïðàâíèì øëÿõîì.

Êàï³òàëè ïðîòèïðàâíîãî ïîõîäæåííÿ º ìàòåð³àëüíîþ îñíîâîþ, çáóäíèêîì
æàãè äî ¿õ íàêîïè÷åííÿ é îñíîâîþ ôîðìóâàííÿ êðèì³íîãåííîãî ïîòåíö³àëó –
ïðè÷èííî-ìîòèâàö³éíîãî êîìïëåêñó äåòåðì³íàö³é, ñòèìóë³â ³ ìîòèâàö³é äî
àíòèñîö³àëüíî¿ ïîâåä³íêè ó÷àñíèê³â êðèì³íîãåííèõ ïðîöåñ³â, ç ìåòîþ áåçïåðåðâ-
íîãî ïîâòîðåííÿ íîâèõ öèêë³â ïðîòèïðàâíèõ ä³é äëÿ ðîçøèðåíîãî â³äòâîðåííÿ
êàï³òàë³â çëî÷èííîãî ïîõîäæåííÿ, à òàêîæ ñòâîðåííÿ óìîâ äëÿ áåçïå÷íîãî â÷èíåííÿ
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çëî÷èí³â ó ñôåð³ åêîíîì³êè. Çâ³äñè êàï³òàëè çëî÷èííîãî ïîõîäæåííÿ ìàþòü
äóàë³ñòè÷íó (äâîºäèíó) ïðèðîäó. Ç îäíîãî áîêó, âîíè º ìîòèâîì â³äòâîðåííÿ æà-
ãè äî íàêîïè÷åííÿ, çàðàäè ÿêîãî â÷èíÿþòüñÿ çëî÷èíè ó ñôåð³ åêîíîì³êè. Ç ³íøî-
ãî, – êàï³òàëè çëî÷èííîãî ïîõîäæåííÿ º íà ëèøå ìåòîþ, à é çàñîáîì, ìàòåð³àëüíîþ
îñíîâîþ ñòâîðåííÿ óìîâ äëÿ áåçïå÷íîãî ¿õ â³äòâîðåííÿ øëÿõîì â÷èíåííÿ íîâèõ
çëî÷èí³â. Íàïðèêëàä, ô³íàíñóâàííÿ çàâóàëüîâàíèõ ëîá³ñòñüêèõ ä³é ïðåäñòàâíèê³â
çàêîíîäàâ÷î¿ âëàäè ùîäî: çàòðèìêè êðèì³íàë³çàö³¿ íîâîóòâîðåíèõ ñóñï³ëüíî
íåáåçïå÷íèõ ä³ÿíü àáî äåêðèì³íàë³çàö³¿ ä³ÿíü, ÿê³ íå âòðàòèëè ñóñï³ëüíó íåáåçïåêó.
Ìåòîþ òàêèõ ä³é º ñòâîðåííÿ óìîâ äëÿ áåçïå÷íîãî îòðèìàííÿ äîõîä³â øëÿõîì
â÷èíåííÿ íåêðèì³íàë³çîâàíèõ ÷è áåçï³äñòàâíî äåêðèì³íàë³çîâàíèõ ñóñï³ëüíî
íåáåçïå÷íèõ ä³ÿíü. Ñâîº÷àñíî íåêðèì³íàë³çîâàí³ òà áåçï³äñòàâíî äåêðèì³íàë³çîâàí³
ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ðàçîì ³ç êàï³òàëàìè ïðîòèïðàâíîãî ïîõîäæåííÿ
óòâîðþþòü ñóêóïíèé ìàñèâ ôîíîâèõ ÿâèù çëî÷èííîñò³, ÿê³ ÷àñòî º íå ìåíø íå-
áåçïå÷í³, í³æ çëî÷èíè [12; 13; 14; 15; 16].

Òàê, íåêðèì³íàë³çîâàí³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ ó ñôåð³ åêîíîì³êè – öå
íîâîóòâîðåí³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ, ùî âèíèêëè â ðåçóëüòàò³ ïðîòèïðàâíî¿
ä³ÿëüíîñò³ çëî÷èííèõ ôîðìóâàíü, ñïðÿìîâàíî¿ íà ïîøóê íîâèõ ñïîñîá³â òà
ïðîòèïðàâíèõ ñõåì íàêîïè÷åííÿ êàï³òàë³â, êðèì³íàë³çàö³ÿ ÿêèõ çàòðèìóºòüñÿ ç
äâîõ ïðè÷èí: 1) íåðîçóì³ííÿ çàêîíîäàâöåì ð³âíÿ ñóñï³ëüíî¿ íåáåçïåêè òåõíîëîã³÷íî
ñêëàäíèõ íîâîóòâîðåíèõ íåáåçïå÷íèõ ä³ÿíü; 2) óìèñíîãî ïðîòèïðàâíîãî âïëèâó ç
áîêó âëàñíèê³â êàï³òàë³â çëî÷èííîãî ïîõîäæåííÿ. Çàòðèìêà êðèì³íàë³çàö³¿ òà
áåçï³äñòàâíà äåêðèì³íàë³çàö³ÿ ä³ÿíü, ùî íå âòðàòèëè ñóñï³ëüíó íåáåçïåêó, º ÷àñòî
î÷åâèäíèìè. Ñêðèòîþ ôîðìîþ âïëèâó º âèïàäêè, êîëè â ñêëàä çëî÷èíó íå
âêëþ÷àþòüñÿ íàéá³ëüø íåáåçïå÷í³ îçíàêè ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü. Íàïðèêëàä,
ô³êòèâíå ï³äïðèºìíèöòâî (ñò. 205 ÊÊ Óêðà¿íè) êðèì³íàë³çîâàíî ÿê “ñòâîðåííÿ
÷è ïðèäáàííÿ ï³äïðèºìñòâ ç ìåòîþ ïðèêðèòòÿ íåçàêîííî¿ àáî çàáîðîíåíî¿ ä³ÿëü-
íîñò³”. Òîáòî êðèì³íàë³çîâàíà ëèøå ï³äãîòîâêà äî ô³êòèâíî¿ ä³ÿëüíîñò³, à ñàìà
ô³êòèâíà ä³ÿëüí³ñòü, çîêðåìà, áåçòîâàðí³ (ô³êòèâí³) êîíâåðòàö³éí³ (ó ò. ÷. åêñ-
ïîðòíî-³ìïîðòí³ òðàíñíàö³îíàëüí³) îïåðàö³¿ â ñêëàä öüîãî çëî÷èíó íå âêëþ÷åíî.
Äî íîâîóòâîðåíèõ íåêðèì³íàë³çîâàíèõ ñóñï³ëüíî íåáåçïå÷íèõ ä³ÿíü ìîæíà â³äíåñòè:
1) óòâîðåííÿ ô³íàíñîâèõ ï³ðàì³ä (òèïó Îëá³-Óêðà¿íà, ô³êòèâíèõ ³íâåñòèö³éíî-
áóä³âåëüíèõ êîìïàí³é òèïó “Åë³òà-öåíòð” òîùî), äå ïîòåðïàþòü òèñÿ÷³ ãðîìàäÿí,
ó ÿêèõ âèëó÷èëè ³ ïðèâëàñíèëè êîøòè ï³ä âèãëÿäîì ³íôëÿö³¿ òîùî; 2) “Êðèì³íàëüíà
åì³ñ³ÿ” (“íàìèâàííÿ” áåçãîò³âêè øëÿõîì âèïóñêó â îá³ã íåçàáåçïå÷åíèõ êîøòàìè
ïëàò³æíèõ äîêóìåíò³â (íåçàáåçïå÷åí³ àâ³çî, ÷åêè, àêðåäèòèâè); 3) ïîâòîðíå ñïèñàííÿ:
ëèøê³â çíîøåíèõ (ïîøêîäæåíèõ) ãðîøåé; ëèøê³â íàö³îíàëüíî¿ âàëþòè ïðè ¿¿
çàì³í³ ÷è äåíîì³íàö³¿; ëèøê³â ³íøèõ ö³ííîñòåé, ùî çáåð³ãàþòüñÿ íà ïîçàáàëàíñîâèõ
ðàõóíêàõ áàíê³â; 4) áåçîïëàòíà åêñïëóàòàö³ÿ ïðàö³âíèê³â ï³ä ïðèâîäîì âèïðîáó-
âàëüíîãî òåðì³íó ïðè ïðàöåâëàøòóâàíí³ òîùî [12, ñ. 184–220; 13, ñ. 45–63].

Áåçï³äñòàâíî äåêðèì³íàë³çîâàí³ ñóñï³ëüíî íåáåçïå÷í³ ä³ÿííÿ âèíèêàþòü: ÿê
ç ïðè÷èí íåðîçóì³ííÿ ñóñï³ëüíî¿ íåáåçïåêè ä³ÿíü, òàê ï³ä çëîâìèñíèì âïëèâîì
âëàñíèê³â êàï³òàë³â çëî÷èííîãî ïîõîäæåííÿ. Ïðè öüîìó ïîðóøóþòüñÿ òàê³ ïðèí-
öèïè äåêðèì³íàë³çàö³¿: 1) ï³äâèùåíà ñóñï³ëüíà íåáåçïåêà ä³ÿíü íå âòðà÷åíà, à ÷à-
ñòî é íàðîñòàº; 2) íàÿâíîþ º ìàñîâèäí³ñòü áåçï³äñòàâíî äåêðèì³íàë³çîâàíèõ ä³ÿíü;
3) ³íøèìè çàñîáàìè (êð³ì êðèì³íàëüíî-ïðàâîâèõ) ö³ ä³ÿííÿ çóïèíèòè íå ìîæíà.
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ßê ïðèêëàä, äåêðèì³íàë³çàö³ÿ ñòàòåé ÊÊ Óêðà¿íè: 201 – Êîíòðàáàíäà (òîâàð³â);
218 – Ô³êòèâíå áàíêðóòñòâî; 220 – Ïðèõîâóâàííÿ ñò³éêî¿ ô³íàíñîâî¿ íåñïðîìîæ-
íîñò³; 221 – Íåçàêîíí³ ä³¿ ó ðàç³ áàíêðóòñòâà; 223 – Ïîðóøåííÿ ïîðÿäêó âèïóñêó
(åì³ñ³¿) òà îá³ãó ö³ííèõ ïàïåð³â; 228 – Ïðèìóøóâàííÿ äî àíòèêîíêóðåíòíèõ óç-
ãîäæåíèõ ä³é. Äåêðèì³íàë³çàö³ÿ ³íøèõ ä³ÿíü, ùî áóëè áåçï³äñòàâíî äåêðèì³íàë³-
çîâàí³ çà Çàêîíîì Óêðà¿íè “Ïðî ãóìàí³çàö³þ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³...”
â³ä. 15.11. 2011 ¹ 4025 òà ³í. ïîä³áí³ çàêîíè [14. ñ. 163–165; 15; 16].

Êðèì³íîãåííèé ïîòåíö³àë ó ñôåð³ åêîíîì³êè ìàº äóàë³ñòè÷íèé õàðàêòåð. Ç
îäíîãî áîêó – öå ïîõ³äíèé ïðîäóêò â³ä êàï³òàë³â ïðîòèïðàâíîãî ïîõîäæåííÿ òà
æàãè ¿õ íàêîïè÷åííÿ, ñïðÿìîâàíèõ íà ñòâîðåííÿ ñïðèÿòëèâèõ óìîâ äëÿ áåç-
íàêàçàíîãî â÷èíåííÿ íîâèõ çëî÷èí³â ÿê çàñîáó ðîçøèðåíîãî â³äòâîðåííÿ êàï³òàë³â
ïðîòèïðàâíîãî ïîõîäæåííÿ. Ç ³íøîãî – öå êàòåãîð³ÿ, ùî â³äîáðàæàº ÿê ñòàòè÷íèé,
òàê ³ äèíàì³÷íèé ñòàí êðèì³íîãåííèõ ïðîöåñ³â ó ñôåð³ åêîíîì³êè.

Ñòðóêòóðà êðèì³íîãåííîãî ïîòåíö³àëó îõîïëþº: ñóêóïí³ñòü ó÷èíåíèõ (ÿê
âèÿâëåíèõ, òàê íå âèÿâëåíèõ) çàðåºñòðîâàíèõ ³ íåçàðåºñòðîâàíèõ ïðèðîäíî-ëàòåíò-
íèõ åêîíîì³÷íèõ çëî÷èí³â òà óêðèòèõ â³ä ðåºñòðàö³¿ ïðàâîîõîðîíöÿìè àáî íå
çàÿâëåíèõ ïîòåðï³ëèìè øòó÷íî-ëàòåíòíèõ çàãàëüíîêðèì³íàëüíèõ ïðàâîïîðóøåíü,
â÷èíåíèõ ó ñôåð³ åêîíîì³êè, à òàêîæ ñóêóïí³ñòü ôîíîâèõ ÿâèù çëî÷èííîñò³,
ïðè÷èí, óìîâ òà äèíàì³êè â³äòâîðåííÿ çëî÷èííîñò³ é ê³ëüêîñò³ îñ³á, ùî â÷èíèëè
çëî÷èíè ó ñôåð³ åêîíîì³êè íà ïåâí³é òåðèòîð³¿ òà çà ïåâíèé ïåð³îä ÷àñó. Ïîíÿòòÿ
“êðèì³íîãåííèé ïîòåíö³àë ó ñôåð³ åêîíîì³êè”, êð³ì â³äçíà÷åíîãî, ïîêëèêàíå âè-
êëþ÷èòè íåêîðåêòíå âèêîðèñòàííÿ òåðì³íà “êðèì³íàë³çàö³ÿ”, ÿêèé ñïî÷àòêó
ïîë³òèêè, à ï³çí³øå ³ þðèñòè, çîêðåìà ³ êðèì³íîëîãè, ñòàëè âèêîðèñòîâóâàòè íå
â òðàäèö³éíîìó, êðèì³íàëüíî-ïðàâîâîìó çíà÷åíí³, à ÿê “êðèì³íàë³çàö³ÿ åêîíîì³êè”,
“êðèì³íàë³çàö³ÿ äåðæàâè”, “êðèì³íàë³çàö³ÿ ñóñï³ëüñòâà” òîùî [17]. Íåîáõ³äíî
âðàõîâóâàòè, ùî òåðì³í “êðèì³íàë³çàö³ÿ” âæå çàéíÿòèé êðèì³íàëüíî-ïðàâîâîþ
íàóêîþ é îçíà÷àº çàêîíîäàâ÷å âèçíàííÿ ä³ÿííÿ çëî÷èíîì òà âñòàíîâëåííÿ çà éîãî
â÷èíåííÿ ïîêàðàííÿ. Â³äïîâ³äíî çàñòîñîâóâàòè éîãî íåòðàäèö³éíî, áåç çàñòåðåæåíü
ó êðèì³íîëîã³÷í³é ÷è ³íøèõ íàóêàõ îçíà÷àº, ùî “åêîíîì³êà”, “äåðæàâà” ÷è
“ñóñï³ëüñòâî” âæå âèçíàí³ çàêîíîäàâöåì çëî÷èííèìè. Òîìó ðàçîì ³ç êðèì³íàëüíî-
ïðàâîâèì ïîíÿòòÿì “êðèì³íàë³çàö³ÿ” ñë³ä äàòè éîãî êðèì³íîëîã³÷íå âèçíà÷åííÿ
ÿê çðîñòàííÿ êðèì³íîãåííîãî ïîòåíö³àëó â ò³é ÷è ³íø³é ñôåð³ ñóñï³ëüíèõ â³äíîñèí,
à òàêîæ ðîçðîáèòè ôîðìóëó âèçíà÷åííÿ ³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó.

²íäåêñ êðèì³íîãåííîãî ïîòåíö³àëó ó ñôåð³ åêîíîì³êè – öå ìàêñèìàëüíî
ìîæëèâå òà ïîâíå âèçíà÷åííÿ ³ âðàõóâàííÿ: 1) âñ³õ ñêëàäîâèõ ôàêòè÷íî â÷èíåíèõ
çëî÷èí³â ³ ôîíîâèõ ÿâèù çëî÷èííîñò³; 2) â³äîáðàæåííÿ òåíäåíö³é, äèíàì³êè,
ê³ëüê³ñíî-ÿê³ñíèõ ïîêàçíèê³â ïðè÷èí, óìîâ ³ ìîòèâàö³é â³äòâîðåííÿ çëî÷èííîñò³;
3) ê³ëüêîñò³ îñ³á, ùî â÷èíèëè çëî÷èíè ó ñôåð³ åêîíîì³êè, ñòàí ôîðìóâàííÿ
ïîë³òè÷íî¿ âîë³ â äåðæàâ³ ùîäî óñóíåííÿ ïðè÷èí òà óìîâ â³äòâîðåííÿ çëî÷èííîñò³;
4) ñòàí çàïîá³ãàííÿ ³ ïðîòèä³¿ çëî÷èíàì ó ñôåð³ åêîíîì³êè, íà ïåâí³é òåðèòîð³¿ òà
çà ïåâíèé ïåð³îä ÷àñó.

Óìîâí³ ïîçíà÷åííÿ ùîäî âèì³ðó ³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó (²ÊÏ)
â³äîáðàæàº: ê³ëüê³ñíî-ÿê³ñí³ êðèì³íîëîã³÷í³ ïîêàçíèêè ñòàíó òà äèíàì³êè çì³í
ùîäî â÷èíåííÿ çëî÷èí³â ó ñôåð³ åêîíîì³êè, à òàêîæ ñòàíó çàïîá³ãàííÿ òà ïðîòèä³¿
çëî÷èííîñò³ äå: ÑÔÇ îçíà÷àº – ñóêóïí³ñòü ôàêòè÷íî â÷èíåíèõ ó ñôåð³ åêîíîì³êè
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çëî÷èí³â òà ôîíîâèõ ÿâèù çëî÷èííîñò³, à ñàìå: ÇÇ – çàðåºñòðîâàí³ çëî÷èíè ó
ªäèíîìó Äåðæàâíîìó Ðåºñòð³ ªÄÐ; ÓÇ – óêðèò³ â³ä ðåºñòðàö³¿ çëî÷èíè; ËÍÇ –
ïðèðîäíî òà øòó÷íî-ëàòåíòí³ íåâèÿâëåí³ çëî÷èíè; ÔßÇ – ôîíîâ³ ÿâèùà çëî÷èí-
íîñò³ (íåêðèì³íàë³çîâàí³ òà áåçï³äñòàâíî äåêðèì³íàë³çîâàí³, àëå ñóñï³ëüíî íåáåç-
ïå÷í³ ä³ÿííÿ, êàï³òàëè çëî÷èííîãî ïîõîäæåííÿ); ÒÇÁÇ – òåíäåíö³¿ çá³ëüøåííÿ
çëî÷èí³â; ÒÇÌÇ – òåíäåíö³¿ çìåíøåííÿ çëî÷èí³â; à òàêîæ ñòàí ïðîòèä³¿ çëî÷èííîñò³,
çîêðåìà: ÇÄÇ îçíà÷àº – çàãàëüíà äèíàì³êà çì³í (%, +, –); ÊßÇÇ òà ê³ëüê³ñíî-
ÿê³ñí³ çì³íè çëî÷èííîñò³ (ñòóï³íü òÿæêîñò³ çëî÷èí³â çã³äíî ç³ ñò. 12 ÊÊ);
ÃÏÂÇ – ãîëîâí³ ê³ëüê³ñíî-ÿê³ñí³ ïðè÷èíè òà óìîâè â³äòâîðåííÿ çëî÷èííîñò³;
ÑÓÏ – ñòàí óñóíåííÿ ïðè÷èí â÷èíåííÿ çëî÷èí³â; ÑÐÇ – ñòàí ðîçêðèòòÿ çëî÷èí³â;
ÏÒ – íà ïåâí³é òåðèòîð³¿; ÏÏ× – òà çà ïåâíèé ïåð³îä ÷àñó. Ôîðìóëà âèçíà÷åííÿ
³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó âçàãàë³ ³ ó ñôåð³ åêîíîì³êè, çîêðåìà, âèãëÿäàº
òàê: ²ÊÏ=ÔÇ(ÇÇ+ÓÇ+ËÍÇ+ÔßÇ+ÒÇÁÇ-ÒÇÌÇ)+ÇÄÇ+ÊßÇÇ+ÃÏÂÇ+ÑÓÏ+ÑÐÇ
íà ÏÒ çà ÏÏ×. Ôîðìóëà âèçíà÷åííÿ ³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó âêëþ÷àº
ÿê ê³ëüê³ñíî-ÿê³ñí³ ïîêàçíèêè â÷èíåííÿ çëî÷èí³â òà ôîíîâèõ ÿâèù çëî÷èííîñò³,
òàê ³ ñòàí ïðîòèä³¿ çëî÷èííîñò³ íà ïåâí³é òåðèòîð³¿ òà çà ïåâíèé ïåð³îä ÷àñó. Ãî-
ëîâíîþ ìåòîþ âèçíà÷åííÿ ³íäåêñó êðèì³íîãåííîãî ïîòåíö³àëó â ñôåð³ åêîíîì³êè
º íå ïðîñòî êîíñòàòóâàííÿ ïîêàçíèê³â â³äòâîðåííÿ çëî÷èííîñò³ â êðà¿í³, à é:
1) ïðèâåðíåííÿ óâàãè äåðæàâè òà ñóñï³ëüñòâà íà ñòàí â³äòâîðåííÿ, çàïîá³ãàííÿ ³
ïðîòèä³¿ êðèì³íîãåííèì ïðîöåñàì ó ñôåð³ åêîíîì³÷íèõ â³äíîñèí êðà¿íè; 2) ôîð-
ìóâàííÿ ïîë³òè÷íî¿ âîë³ â äåðæàâ³ ùîäî íåîáõ³äíîñò³ âèçíà÷àòè é óñóâàòè ïðè÷èíè
òà óìîâè â³äòâîðåííÿ çëî÷èííîñò³; 3) ñâîº÷àñíà ïîñòàíîâêà ïèòàííÿ ùîäî â³äíîâ-
ëåííÿ êðèì³íîëîã³÷íèõ, êðèì³íàëüíî-ïðàâîâèõ, êðèì³íàëüíî-ïðîöåñóàëüíèõ òà
îðãàí³çàö³éíî-ïðàâîâèõ ìåõàí³çì³â, ÿê³ á âèêëþ÷àëè ³ íå äîïóñêàëè âèêîðèñòàííÿ
äåðæàâè, ¿¿ îðãàí³â, ó òîìó ÷èñë³ ³ ïðàâîîõîðîííèõ ñòðóêòóð, ó êîðïîðàòèâíèõ ³í-
òåðåñàõ êëàí³â; 4) çàáåçïå÷åííÿ âèêîðèñòàííÿ îðãàí³â äåðæàâè â ñóòî çàãàëü-
íîíàö³îíàëüíèõ ³íòåðåñàõ, â ³íòåðåñàõ ñóñï³ëüñòâà, ëþäèíè ³ ãðîìàäÿíèíà – â
³íòåðåñàõ íàö³îíàëüíî¿ áåçïåêè êðà¿íè.
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METHODOLOGY OF TERMINOLOGICAL AND CONCEPTUAL
REFLECTION OF CRIMINOGENIC PROCESSES IN THE SPHERE

OF ECONOMY

Development of terms and concepts reflecting criminal processes in the economic
sphere is highly relevant since processes, relations, actions, events, and other real-
world phenomena continuously undergo changes – they develop, degrade, freeze in a
certain state. This justifies continuous efforts to elaborate terminological and conceptual
apparatus capable of reflecting criminal processes in the economic sphere. Moreover,
numerous studies on criminality in the economic sphere mainly focus on crime
prevention issues and do not aim at distinguishing economic crimes and crimes in the
economic sphere [1, 19–26 pp.]. Consequently, the objective of this study is impartial,
etymologically and methodologically accurate, praxeologically well-considered
development of terms and concepts aimed at the adequate reflection of productive,
technological, accounting, and circulation aspects of entrepreneurial, managerial and
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civil law activities under the disguise of which criminal processes in the economic
sphere occur. The task of this study is as follows: the development of the new or
research – and practice-based adaptation of the previously developed terminological
and conceptual apparatus in criminology, criminal, economic and other sciences to the
contemporary situation of processes, phenomena, actions, events so it is capable of
reflecting the structure and revealing the essence of criminal processes in the economic
sphere.

The study has proven that criminal processes in the economic sphere are motivated
(by entrenched in society moral and psychological urge for accumulation) unlawful
behavior of participants of criminal processes aimed at continuous production of
destructive, socially conflicting relations, unlawful relations, and creation of conditions
for the secure reproduction of the following: 1) capitals of illicit origin; 2) their fertile
ground – criminality, 2.1) background phenomena of criminality; 2.2) which are
sources of accumulation (investing in business and committing new crimes), panning
(emission: of bonds, unsecured non-cash under disguise of banking transactions),
money-laundering (introduction into legal circulation) of the capitals of criminal
origin, 3) their derived product – criminality potential.

That is the article defines terms and concepts which reflect structural components
of the concept criminal processes in the economic sphere: 1) participants of criminal
processes and background phenomena of criminality in the economic sphere (officers:
of government agencies or entrepreneurial subjects as well as frauds who illegally act
on behalf of above-mentioned officers); 2) structural elements of criminal processes in
the economic sphere: 2.1) urge for accumulation of capitals; 2.2) criminality (economic
and general criminal offenses), 2.3) background phenomena of criminality (non-
criminalized or unreasonably decriminalized socially dangerous acts); 2.4) capitals of
illicit origin; 3) criminal potential in the economic sphere (derived product of capitals
of illicit origin) which covers: 3.1) combination of committed (registered, unregiste-
red – natural latent economic crimes and hidden from registration artificial latent
general criminal offenses); 3.2) combination of background phenomena of criminality;
3.3) reasons, conditions, and dynamics of reproduction of criminality; 3.4) number of
persons who committed crimes in the economic sphere; 3.5) on a certain territory;
3.6) during a certain periof of time. The article also developed concepts: criminality
potential index, shorthands for its components, and the formula for calculation of
criminality potential index in the economic sphere.

Keywords: criminal processes; economic relations sphere; destructive, socially
dangerous relations; extended reproduction; capitals acquired by criminal means;
criminality, background criminality phenomena; sources of accumulation, panning,
and reproduction of capitals of criminal origin; criminality potential; criminality
potential index; formula for calculation of the criminality potential index.
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RATIONALE OF THE CONCEPT OF ANTI-CRIMINAL
INTELLIGENCE OF LAW ENFORCEMENT AGENCIES IN

UKRAINE

The article defines that the importance of criminal intelligence is difficult to
overestimate. It is essential for the implementation of law enforcement functions.

Effective counteraction to crimes, especially its organized forms, is impossible
without understanding the processes that take place in the criminal environment.

Attention is drawn to the fact that today, in connection with the entry into force
of the new Criminal Procedural Code of Ukraine, operational-search activities of internal
affairs bodies have lost their offensive character.

Having determined this, it is clear that the perception of the need for the formation
of the Concept of criminal intelligence of the internal affairs bodies of Ukraine, the
development of the Law of Ukraine “On criminal intelligence” has theoretical and
practical components.

Keywords: intelligence, law enforcement, anti-criminal intelligence, criminal
intelligence, intelligence information, analytical intelligence information.

Statement of problem. Combat crime is always at leading place in law enforcement
activity. However, the relevance of such activities’ adequacy is a fairly objective
understanding of crime determination, and especially in organized forms of their
actings.

Analysis of recent researches and publications. Great attention has been paid
to the specific scientific and applied crime issues in the economy of Ukraine as an
independent state in recent years. They are considered in dissertation researches,
monographs, relevant sections of textbooks and manuals, scientific articles. In different
years, they became the monographic and dissertation researches’ subject of many
famous scientists.

Crime prevention issues were studied in the scientists’ researches of: 
O.M.Bandurka, V.O. Glushkov, V.V. Golina, V.K. Gryshchuk, N.O. Hutorova, 
L.M. Davidenko, O.M. Dzhuzhi, A.E. Zhalinsky, A.P. Zakalyuk, V.M. Kutsa, 
O.Ye.Korystin [1], A.M. Litvak, M.I. Melnyk, P.P. Mihailenko, M.I. Panov, 
V.I.Shakun and other specialists. In numerous works on Criminal law and 
Criminology, general issues of the crime prevention theory, prevention of certain 
types of crime were considered. At the same time, nowadays, crime prevention 
activities require fundamentally new
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approaches aimed at ensuring a reliable protection of legal rights and interests of
person, society and state.

Presentation of subject of the research. The joint efforts that have been made
over these decades have led to successes in the criminal prosecution of organized crime
groups, and some have hoped that the threat of organized crime will be overcome. As
Steeer and Richards noted, “...prosecutors and investigators who were engaged in
organized crime believed that if every person from  especially dangerous criminals’ list
would be incarcerated, then  only  this  one  would paralyze organized crime and
eliminate its corruption”. It is slowly,  but  confidently, practitioners and theorists
realized that organized crime was regenerative and that  is why law enforcement
agencies began to focus their efforts on sources of power and the influence of
organizations...” [2].

Thus, emphasis should be placed not on the individuals who are to be punished,
but on the broader aspects. Law enforcement agencies should look wider – take care
not only of specific offense, but also of criminal wider schemes. In 1983, Dintino and
Martine pointed out that intelligence remains the only rational means of solving
organized crime issue [3].

The use of intelligence also allows law enforcement agencies to obtain long-term
benefits. “In order to obtain significant results, investigations should be part of a
general strategy aimed not only at punishing some persons and enterprises; investigations
should  be based on informed understanding of organized crime issue that must be
addressed, and must take into account the long-term effects of both a specific strategy
and day-to-day operations on the implementation of this strategy” [4].  Thus, we
must work not only for the sake of success today, but also for the purpose of long-term
obtaining and preventing crime.

Intelligence products should give impetus to the fight against organized crime;
but, unfortunately, this happens rarely. As a rule, efforts aimed at fighting organized
crime are reported at operational-tactical level through the secret agents’ using,
informers and observers (physical and electronic).

All these activities are gathering of information, and many of intelligence officers
consider data collection the most important thing. However, many such units operate
without analysts or trained scouts capable of analyzing this important information.
The information  collected may be unofficially analyzed by scouts or prosecutors, but
such informal analysts are not adequately trained on acceptable analytical methods
that have been developed over the past few decades.

One of the main goals for which analytical intelligence information is used in
operational investigations of cases related to organized crime is to identify incomes
derived from criminal activity. Such a task requires an in-depth financial research and
analysis. For example, bank records’ analysis of enterprises controlled by organized
criminals may reveal buildings, land, cars or other property that may be confiscated
by law enforcement agencies, and may also detect other crimes such as concealment
of income, money laundering, theft of funds, etc.

In response to organized crime strategic intelligence provides a long-term
definition of objects and potential consequences of organized crime groups in the
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jurisdiction of law-enforcement agency. It can study the evolution (and devolution)
of criminal groups, as well as the scope of their influence.

For future investigations, general strategic assessments are used to identify
group members and illegal activities [5]. One of the challenges faced by counter-
organized crime units in the 21-st century is the increase in the number of different
criminal groups and syndicates. The efforts of law enforcement agencies to minimize
the negative effects of these criminal groups are hampered by the lack of reliable
information about their members and activities. Therefore, the collection, systema-
tization, analysis and compilation of such information will provide the intelligence
unit with the main information for use in investigations.

The current criminogenic situation in Ukraine is a qualitatively new phenomenon
both in terms of scale of criminal manifestations and in the degree of their devastating
influence on the vital activity of society, the rights and freedoms of citizens. In recent
years there has been a transformation of crime in our country, an increasing  organized
criminal groups quantity  that have a strict hierarchical structure, use the latest
technical means to ensure illegal activities, and counteract law enforcement. Organized
criminal groups have turned into symbiosis of the shadow economy businessmen,
armed groups serving them, and corrupt civil servants of different levels. It is the
weakening of state control over the situation in the country, which allows criminologists
to set their tone, dictate their rules of conduct, ideology, subculture, lobby for its
legal, organizational and tactical decisions of legitimate power, and actively counteract
law-enforcement structures. For the organization of criminal activity, they operate
considerable financial resources, which are used, in particular, for bribing civil servants,
law enforcement officers, attracting specialists from different sectors to create effective
mechanisms, technologies, methods and schemes of committing crimes, etc. The
situation is greatly worsened in connection with the intensification of aggressive
manifestations of terrorism and extremism.

According to our belief, effective counteraction to crimes, especially its organized
forms, is impossible without understanding of those processes that take place in
criminal environment or vice versa creating the necessary conditions for documenting
the facts of illegal activity, etc. In this regard, law enforcements face the need to find
out the formation and existence provisions of criminal groups, their chosen mechanisms
for committing crimes, role participation in this process of each party in the criminal
group, the movement of shadow and certain legal financial flows that are the basis of
these groups’ existence or vice versa, the subject of their criminal interests, organized
crime infrastructure functioning, etc. The organization of counteraction to their
criminal activity requires extraction, analytical processing and use of intelligence
information obtained in the course of conducting vowels and secret actions in order
to timely prevent, detect and neutralize real and potential threats to the national
interests of Ukraine.

The situation is also actualized by the fact that today, in connection with the
enactment of the new Criminal Procedure Code of Ukraine, operative-investigative
activity of internal affairs bodies has been offensive.

The essence of the offensive, which consists in the necessity of the preventive
nature of operational units’actions so that, even at the early stages of the commission
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of intentional crimes (preparation, attempt), actual data were received about the
criminal intention of a person or group of persons, there was not allowed the exaggeration
of previous criminal activity in disposal crime is actually ruined. Today, since the
criminal proceedings’ commencement, law enforcement operational units are denied
the right to initiate measures aimed at establishing and exposing the perpetrators, but
only acting within the scope of instructions of investigators and prosecutors. Thus,
the essential arsenal of operative-investigative activities and methods remains virtually
unnecessary. In addition, the current Law of Ukraine “On Operative-Investigative
Activity” loses its relevance, linking the process of implementing the rights of operational
units with the provisions of the Code of Criminal Procedure. We have to state that
the operative-investigative activity theory has to be substantially rethought.

A comparative analysis of modern European and world practice shows that most
developed countries go through a clear division of criminal procedure and activities
for obtaining, extraction, analytical processing and forecasting of crime information,
some crimes and those involved in them. It is precisely such activities that can be
defined as anti-criminal intelligence.

The most developed network of expansion units exists in the US police, where
each police unit has its own intelligence group, which, depending on its level, consists
of information and analytical unit, group of operational personnel, group of special
operations, experts group, operating undercover operatives’ group, external and electronic
surveillance groups, and logistics teams. The general purpose of the US intelligence
service is to collect operational information that would ensure effective planning and
implementation of anti-crime measures. This type of reconnaissance activity is called
internal intelligence. Similar units were created in French Police – the brigade of
search and seizure. They take active measures to study and monitor the criminal
element, penetrating into its environment. The same approach has special units’
organization in Switzerland. The Hungarian police have a wealth of experience in
using intelligence units in the fight against crime. It has units at its disposal of
carefully constrained collaborators specially trained to work in criminal sphere. In
turn, the German Criminal Police and the constitution guardianship also use “under
cover” officers in the criminogenic sphere, mainly for grave and particularly serious
crimes’ solving.

On October 2, 2012, the Seimas of the Republic of Lithuania adopted the Law
“On Criminal Investigation”, which replaced the Law “On Operational and Investigative
Activities”. With its adoption and entry into force, the counteraction to crime in the
Republic of Lithuania consists of two logical components: constant reconnaissance
activities and criminal procedure.

Structurally, the Law of the Republic of Lithuania “On Criminal Investigation”
consists of 24 articles:

1. Purpose of the Law;
2. Basic concepts of the Law;
3. Legal basis and principles of criminal intelligence;
4. Task of criminal intelligence;
5. Protection of the rights and freedoms of person during conducting criminal

intelligence;
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6. Rights of criminal intelligence entities;
7. Duties of criminal intelligence entities;
8. Grounds for criminal intelligence;
9. Receiving information from business entities providing electronic commu-

nications and/or services, the Central Bank of Lithuania, financial enterprises and
credit institutions, as well as other legal entities;

10. Use of special means of hardware, secret inspection of postal items and
documents, control of postal items and withdrawals, secret control of correspondence
and other communications;

11. Secret penetration of person’s dwelling, service and other premises, closed
territory, vehicles;

12. Tasks performed by law enforcement agencies;
13. Imitation of criminal activity;
14. Controlled delivery;
15. Observation;
16. Assistance to persons of criminal intelligence;
17. Preparation of procedural documents used for secret/ cover-up in the course

of engaging in engaged activities in relation to arrested persons;
18. Use of criminal intelligence information;
19. Financing of criminal intelligence;
20. Internal control;
21. Coordination of criminal intelligence and control of legality;
22. Government control;
23. Parliamentary control;
24. Enactment.
It should be noted that the current Law of Ukraine “On Intelligence Organs of

Ukraine” does not include the law enforcement operational units to the subjects of
intelligence activities. At the same time, in accordance with the Law of Ukraine “On
Operational Investigative Activity”, “operative-investigative activity is a system of
active and secret search, reconnaissance and counter-intelligence activities carried out
with the use of operative and operational-technical means”. This Law establishes an
exhaustive list of state bodies that have been granted the right to carry out operative-
investigative activities. In our opinion, a logical-semantic analysis of the provisions of
the said Law, gives grounds for asserting that certain entities, in particular, internal
affairs bodies, are granted the right to realize intelligence function.

In addition, Art. 1 of the Law of Ukraine “On Operative-Investigative Activity”
stipulates that the tasks of operative-investigative activity are to search and fix facts
on unlawful acts of individuals and groups, responsibility for which is provided for
in the Criminal Code of Ukraine, intelligence and subversive activities of special
services of foreign states and organizations in order to stop the offenses and in the
interests of criminal justice, as well as obtain information in the interests of citizens,
society and state security. Consequently, the legislator emphasizes the information
nature of operative-investigative activity, which constitutes the essence of intelligence
activities.
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Intelligence operations of law enforcement operational units are carried out in
the following areas – personal intelligence, agent intelligence, technical intelligence,
analytical intelligence. In the system of the Ministry of Internal Affairs of Ukraine,
intelligence functions are performed by units of the Department of Criminal Investigation,
Department of Operations and Operations Department. In addition, at the tactical
level, reconnaissance activities are inherent in other law enforcement operational
units in terms of work. At the same time, it is etymologically correct, in our opinion,
to speak about “criminal” intelligence, which emphasizes its essence and direction in
combating crime.

Based on the foregoing, we believe that today it is reasonable to develop a
Concept of criminal intelligence of the bodies of internal affairs of Ukraine, which
should structurally consist of:

1. General provisions (statement of problem);
2. Definition of basic concepts and categories (thesaurus of concept);
3. The state of legal regulation;
4. General characteristics of the object (crime) and development forecast;
5. Purpose, task and mechanism of the concept implementation;
6. The main ways and directions of the concept implementation;
7. Information, scientific, personnel, material and technical and financial support,

etc.
The Concept purpose should be to determine the legal, organizational and

tactical foundations of criminal intelligence of the bodies of internal affairs of Ukraine
in order to protect individuals, state and society from crime. The elaboration of this
Concept will ensure the legal basis creation for the operational units of the Ukrainian
law enforcement agencies that carry out intelligence activities in the interests of
criminal justice and will ensure that information security actors in Ukraine are
informed of the intelligence necessary for prompt adoption of management decisions
in the field of combating crime.

An obligatory element of this Concept is the drafting of the Law of Ukraine “On
Criminal Investigation”, introducing the relevant amendments and additions to the
current legislation of Ukraine, in particular, the Criminal Procedure Code, the Laws
of Ukraine “On Intelligence Authorities of Ukraine”, “On the Militia”, departmental
normative acts, etc.

It should be emphasized that the bill should define the purpose and tasks of the
criminal intelligence of law enforcements, grounds for its implementation, its legal
basis and principles. It establishes the state authorities that carry out criminal
investigation, these units’ authorities, order of providing intelligence information and
protection of criminal intelligence information, specified bill, among other things,
should contain an exhaustive list of reconnaissance measures (without disclosing the
tactics of their conduct). It also defines the procedure for financing and logistics,
social and legal guarantees of employees of bodies and units that carry out criminal
investigations and persons conducive to its implementation, guarantees of observance
of legality, especially the control over the implementation of criminal intelligence,
and the peculiarities of control and supervision.
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It is believed that the perception of the necessity of forming the Concept of
criminal intelligence of the bodies of internal affairs of Ukraine, the drafting of the
Law of Ukraine “On Criminal Investigation” has theoretical and practical compo-
nents.

First, it will promote further scientific research in the field of combat crime and
revision of paradigm of operational and investigative activities.

Secondly, it will turn off the offensive, pre-emptive nature of the operational
units of the internal affairs bodies in the strategic and tactical directions of combating
crime.

Thirdly, it will provide a comprehensive, continuous supply of intelligence
information in order to fulfill the tasks of criminal justice.

We believe that the directions of this Concept are fully in line with the
directions of reforming the bodies of internal affairs of Ukraine and their legal
support, the European integration course of our state.

Conclusions. The value of criminal intelligence is difficult to overestimate. It is
essential for the enforcement of the law enforcement function. We must further
promote its “scientific” approach, realizing, of course, that it is art that requires great
analytical abilities to convert raw data into a finished product, and this product is
called intelligence information. To initiate an intelligence process, you must have a
criminal predicate. Perhaps even more important is the recognition that the ability to
set the level of a criminal threat is of utmost importance in order to ensure that there
is neither excessive nor insufficient, but a well-considered response. It is the question
of threat level that seems to have led to the use of intelligence and misuse of
intelligence in the history of the United States. The same reaction deserves not all
criminal threats.

Accordingly, the establishment of real and fleeting or transitional threats is an
art that can only be realized through careful analysis and long experience and deep
knowledge.
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 äîêòîð þðèäè÷íèõ íàóê, äîöåíò,

çàñòóïíèê çàâ³äóâà÷à íàóêîâî-äîñë³äíî¿ ëàáîðàòîð³¿
ÄÍÄ² ÌÂÑ Óêðà¿íè,

ì. Êè¿â, Óêðà¿íà
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ÎÁ¥ÐÓÍÒÓÂÀÍÍß ÊÎÍÖÅÏÖ²¯ ÀÍÒÈÊÐÈÌ²ÍÀËÜÍÎ¯ ÐÎÇÂ²ÄÊÈ
ÏÐÀÂÎÎÕÎÐÎÍÍÈÕ ÎÐÃÀÍ²Â Â ÓÊÐÀ¯Í²

Ó ñòàòò³ äîâåäåíî, ùî çíà÷åííÿ êðèì³íàëüíî¿ ðîçâ³äêè ïåðåîö³íèòè âàæêî.
Âîíà º ñóòòºâî âàæëèâîþ äëÿ âèêîíàííÿ ïðàâîîõîðîííî¿ ôóíêö³¿.

Åôåêòèâíà ïðîòèä³ÿ çëî÷èíàì, îñîáëèâî ¿¿ îðãàí³çîâàíèì ôîðìàì, íåìîæëèâà
áåç ðîçóì³ííÿ òèõ ïðîöåñ³â, ÿê³ â³äáóâàþòüñÿ ó çëî÷èííîìó ñåðåäîâèù³.

Àêöåíòîâàíî óâàãó, ùî ñüîãîäí³, ó çâ’ÿçêó ç íàáðàííÿì ÷èííîñò³ íîâèì
Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè, îïåðàòèâíî-ðîçøóêîâà ä³ÿëü-
í³ñòü ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè âòðàòèëà íàñòóïàëüíèé õàðàêòåð.

Êîìïàðàòèâíèé àíàë³ç ñó÷àñíî¿ ºâðîïåéñüêî¿ òà ñâ³òîâî¿ ïðàêòèêè çàñâ³ä÷óº,
ùî á³ëüø³ñòü ðîçâèíåíèõ êðà¿í ðóõàþòüñÿ øëÿõîì ÷³òêîãî ðîçãàëóæåííÿ êðèì³-
íàëüíî-ïðîöåñóàëüíî¿ ä³ÿëüíîñò³ òà ä³ÿëüíîñò³ ç îòðèìàííÿ, äîáóâàííÿ, àíàë³òè÷-
íîãî îáðîáëåííÿ òà ïðîãíîçóâàííÿ ³íôîðìàö³¿ ïðî çëî÷èíí³ñòü, îêðåì³ çëî÷èíè
òà îñ³á, ùî äî íèõ ïðè÷åòí³. Ñàìå òàêó ä³ÿëüí³ñòü ìîæíà âèçíà÷èòè, ÿê àíòèêðèì³-
íàëüíó ðîçâ³äêó.

Àêöåíòîâàíî, ùî íà ñüîãîäí³ îá´ðóíòîâàíèì º ðîçðîáëåííÿ Êîíöåïö³¿ êðèì³-
íàëüíî¿ ðîçâ³äêè ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè. Ðîçðîáëåííÿ ö³º¿ Êîíöåïö³¿
çàáåçïå÷èòü ñòâîðåííÿ ïðàâîâèõ îñíîâ ä³ÿëüíîñò³ îïåðàòèâíèõ ï³äðîçä³ë³â ïðàâî-
îõîðîííèõ îðãàí³â Óêðà¿íè, ÿê³ çä³éñíþþòü ðîçâ³äóâàëüíó ä³ÿëüí³ñòü â ³íòåðåñàõ
êðèì³íàëüíîãî ñóäî÷èíñòâà òà çàáåçïå÷àòü ³íôîðìóâàííÿ ñóá’ºêò³â çàáåçïå÷åííÿ
íàö³îíàëüíî¿ áåçïåêè Óêðà¿íè ðîçâ³äóâàëüíîþ ³íôîðìàö³ºþ, íåîáõ³äíîþ äëÿ îïåðà-
òèâíîãî ïðèéíÿòòÿ âèâàæåíèõ óïðàâë³íñüêèõ ð³øåíü ó ñôåð³ ïðîòèä³¿ çëî÷èííîñò³.

Íàïðÿìè îçíà÷åíî¿ Êîíöåïö³¿ ïîâíîþ ì³ðîþ çá³ãàþòüñÿ ç íàïðÿìàìè ðå-
ôîðìóâàííÿ ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè òà ¿õ ïðàâîâîãî çàáåçïå÷åííÿ, ªâðî-
³íòåãðàö³éíèì êóðñîì íàøî¿ äåðæàâè.

Íàãîëîøåíî, ùî çàêîíîïðîåêò “Ïðî êðèì³íàëüíó ðîçâ³äêó” ìàº âèçíà÷àòè
ìåòó ³ çàâäàííÿ êðèì³íàëüíî¿ ðîçâ³äêè ïðàâîîõîðîííèõ îðãàí³â, ï³äñòàâè äëÿ ¿¿
çä³éñíåííÿ, ¿¿ ïðàâîâó îñíîâó òà ïðèíöèïè.

Âáà÷àºòüñÿ, ùî ñïðèéíÿòòÿ íåîáõ³äíîñò³ ôîðìóâàííÿ Êîíöåïö³¿ êðèì³íàëüíî¿
ðîçâ³äêè ïðàâîîõîðîííèõ îðãàí³â Óêðà¿íè, ðîçðîáëåííÿ Çàêîíó Óêðà¿íè “Ïðî
êðèì³íàëüíó ðîçâ³äêó” ìàþòü òåîðåòè÷íó òà ïðàêòè÷íó ñêëàäîâ³.

Êëþ÷îâ³ ñëîâà: ðîçâ³äêà, ïðàâîîõîðîíí³ îðãàíè, àíòèêðèì³íàëüíà ðîçâ³äêà,
êðèì³íàëüíà ðîçâ³äêà, ðîçâ³äóâàëüíà ³íôîðìàö³ÿ, àíàë³òè÷íà ðîçâ³äóâàëüíà
³íôîðìàö³ÿ.

Îòðèìàíî 06.06.2019
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ÑÒÀÍ ÍÀÓÊÎÂÎ-ÒÅÎÐÅÒÈ×ÍÎ¯ ÐÎÇÐÎÁËÅÍÎÑÒ²
ÏÐÎÁËÅÌ ÇÀÏÎÁ²ÃÀÍÍß ÃÐÀÁÅÆÀÌ ÒÀ ÐÎÇÁ²ÉÍÈÌ

ÍÀÏÀÄÀÌ

Ó ñòàòò³ â ö³ëîìó ïðîàíàë³çîâàíî íàóêîâî-òåîðåòè÷í³ äîñë³äæåííÿ, ïðè-
ñâÿ÷åí³ ïèòàííÿì çàïîá³ãàííÿ çëî÷èííîñò³, çîêðåìà îñîáëèâà óâàãà ïðèä³ëåíà
òàêèì âèäàì êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â, ÿê ãðàá³æ òà ðîçá³é. Êîíñòàòî-
âàíî, ùî ï³äõîäè äî ðîçðîáëåííÿ ñèñòåìè çàõèñòó êðèì³íîëîã³÷íèìè çàñîáàìè
êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä ëþäèíè ³ ãðîìàäÿíèíà â³ä çëî÷èííèõ ïîñÿãàíü îá³é-
ìàþòü âàæëèâå ì³ñöå ñåðåä îá’ºêò³â êðèì³íîëîã³÷íèõ äîñë³äæåíü. Âèêëàäåíî ñèñòå-
ìàòèçàö³þ íàÿâíèõ òåîðåòèêî-ïðàâîâèõ òà íàóêîâî-ïðèêëàäíèõ ï³äõîä³â äî âèð³-
øåííÿ ïðîáëåì ïðîòèä³¿ ãðàáåæàì ³ ðîçáîÿì. Â³äçíà÷åíî, ùî ïåðåøêîäæàííÿ
ãðàáåæàì òà ðîçáîÿì íà ñó÷àñíîìó åòàï³ ïîòðåáóº âïðîâàäæåííÿ îíîâëåíèõ ìå-
òîä³â ùîäî çàïîá³ãàííÿ çëî÷èííîñò³, ñïðÿìîâàíèõ íà íåóõèëüíå äîòðèìàííÿ ïð³îðè-
òåòó ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà, ñëóæ³ííÿ äåðæàâè ³íòåðåñàì ëþäèíè.

Êëþ÷îâ³ ñëîâà: êðèì³íàëüíî-ïðàâîâèé àíàë³ç, çàïîá³ãàííÿ çëî÷èííîñò³,
çëî÷èíí³ñòü, êîðèñëèâî-íàñèëüíèöüê³ çëî÷èíè, ãðàá³æ, ðîçá³é.

Ç äàâí³õ ÷àñ³â ñâîãî ³ñíóâàííÿ ëþäñòâî óñâ³äîìèëî, ùî óòðèìàòè òà çàïîá³ãòè
çëî÷èííîñò³ ò³ëüêè øëÿõîì ñóâîðîãî ïîêàðàííÿ íåìîæëèâî, îñê³ëüêè ïîêàðàííÿ
äóæå ÷àñòî ïðèíîñèòü á³ëüøå çëà, í³æ ñàì çëî÷èí.

Êðèì³íàëüíå ïîêàðàííÿ ìàº çà ìåòó íå ò³ëüêè êàðó çà çëî÷èí, à é âèïðàâëåííÿ
çëî÷èíö³â, òèì ñàìèì çàïîá³ãàþ÷è â÷èíåííþ íîâèõ çëî÷èí³â ç ¿õ áîêó òà âïëèâàþ÷è
íà ³íøèõ íåñò³éêèõ ÷ëåí³â ñóñï³ëüñòâà. ²äåÿ çàïîá³ãàííÿ çëî÷èííîñò³ óïåðøå áóëà
âèñëîâëåíà ó ðîáîòàõ ñòàðîäàâí³õ ô³ëîñîô³â Ïëàòîíà ³ Àðèñòîòåëÿ. Íà ¿õ äóìêó,
ó ñóñï³ëüñòâ³ ìàº ä³ÿòè äîñêîíàëå çàêîíîäàâñòâî, ÿêå á â³äâåðòàëî ëþäåé â³ä
â÷èíåííÿ çëî÷èí³â. Ïîä³áíèé íàïðÿì ðîçâèâàëè é ïðîñâ³òíèêè ÕVII² ñò., çîêðåìà
Ò. Ìîð, Æ. Æ. Ðóññî, ². Áåíòàì, Ø. Ìîíòåñê’º, Âîëüòåð, ×. Áåêêàð³à òà ³í. Âîíè
ââàæàëè, ùî ïðàâî ìîãëî áè ñòàòè ìîãóòí³ì çàñîáîì âèð³øåííÿ âèíèêàþ÷èõ ó
ñóñï³ëüñòâ³ êîíôë³êò³â, ³ çàïðîïîíóâàëè ñòâîðåííÿ ïðàâîâî¿ äåðæàâè, ñåðåä ïð³î-
ðèòåòíèõ çàâäàíü ÿêî¿ áóëî á çàïîá³ãàííÿ çëî÷èííîñò³.

Íà ñüîãîäí³ ôîðìóâàííÿ åôåêòèâíî¿ ñèñòåìè ïðîòèä³¿ çëî÷èííîñò³ º îäí³ºþ
ç íàéâàæëèâ³øèõ ïðàâîîõîðîííèõ ôóíêö³é äåðæàâíî¿ ïîë³òèêè Óêðà¿íè. Ðîçðîá-
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ëåííÿ ñèñòåìè çàõèñòó êðèì³íîëîã³÷íèìè çàñîáàìè êîíñòèòóö³éíèõ ïðàâ ³ ñâîáîä
ëþäèíè ³ ãðîìàäÿíèíà â³ä çëî÷èííèõ ïîñÿãàíü îá³éìàº âàæëèâå ì³ñöå ñåðåä
îá’ºêò³â êðèì³íîëîã³÷íèõ äîñë³äæåíü. Òàê, âèâ÷åííÿ ïèòàííÿ ïðîòèä³¿ çëî÷èííîñò³,
ïåðåäóñ³ì, ïåðåäáà÷àº ç’ÿñóâàííÿ ñóòíîñò³ çëî÷èííîñò³ ÿê ÿâèùà, âèÿâëåííÿ éîãî
âíóòð³øí³õ âçàºìîçâ’ÿçê³â çàëåæíî â³ä çîâí³øí³õ ÷èííèê³â, âàæëèâèì º ¿¿ îö³íêà
³ íàâ³òü âèì³ðþâàííÿ ó ïåâíèõ ê³ëüê³ñíèõ ³ ÿê³ñíèõ ïîêàçíèêàõ. Ïðè õàðàêòåðèñòèö³
çëî÷èííîñò³, îïèñ³ íàéá³ëüø âàãîìèõ ¿¿ âëàñòèâîñòåé, ùî â³äð³çíÿþòü öå ÿâèùå
â³ä ³íøèõ íåãàòèâíèõ ÿâèù ìàñîâîãî õàðàêòåðó, çàçâè÷àé îïðàöüîâóþòüñÿ ¿¿ ïîêàç-
íèêè, äî ÿêèõ â³äíîñÿòü: ð³âåíü çëî÷èííîñò³, ¿¿ êîåô³ö³ºíòè, ñòðóêòóðó, äèíàì³êó,
ãåîãðàô³þ òà “ö³íó”. Íàçâàí³ ïîêàçíèêè íàäàþòü ìîæëèâ³ñòü ðîçêðèòè ñîö³àëüíî-
êðèì³íàëüíèé, ñèñòåìíèé ³ ñòàòèñòè÷íèé çì³ñò çëî÷èííîñò³. Êð³ì òîãî, çà óìîâíèìè
êðèòåð³ÿìè ïðè çä³éñíåíí³ êðèì³íîëîã³÷íî¿ õàðàêòåðèñòèêè îêðåìèõ çëî÷èííèõ
ïðîÿâ³â â³äáóâàºòüñÿ êëàñèô³êàö³ÿ çà êàòåãîð³ÿìè çëî÷èí³â íà ãðóïè. Íàóêîâ³
ï³äõîäè ñåðåä òàêèõ êðèòåð³¿â íàçèâàþòü: íàéá³ëüøó ïîøèðåí³ñòü çëî÷èííèõ ïîñÿ-
ãàíü íà ïðàêòèö³; ñïðÿìîâàí³ñòü çàõîä³â çàïîá³ãàííÿ äî îêðåìî¿ ãðóïè çëî÷èí³â;
óãðóïîâàííÿ çëî÷èí³â çà êîìïëåêñíèì ï³äõîäîì (çà îá’ºêòîì çëî÷èííèõ ïîñÿãàíü,
ñîö³àëüíîþ ñôåðîþ ä³ÿëüíîñò³, ïðè÷èíàìè, ìîòèâàö³ºþ, ñïîñîáîì â÷èíåííÿ çëî-
÷èíó). Ñàìå çà öèìè êðèòåð³ÿìè â êðèì³íîëîã³¿, ó ñòðóêòóð³ çëî÷èííîñò³, âèä³ëåíî
ãðóïó êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â, äî ÿêî¿ íàëåæàòü ãðàáåæ³ òà ðîçá³éí³
íàïàäè.

Ó ð³çí³ ³ñòîðè÷í³ ïåð³îäè âàæëèâ³ñòü ñóñï³ëüíèõ â³äíîñèíè, íà ÿê³ ïîñÿãàþòü
êîðèñëèâî-íàñèëüíèöüê³ çëî÷èíè ³ ¿õ íåáåçïåêà, ñïîíóêàëè äîñë³äíèê³â äî ïîøóê³â
íîâèõ íàóêîâèõ ³äåé øëÿõîì ïðîâåäåííÿ òåîðåòè÷íèõ ðîçðîáîê. Ïðîáëåìí³ àñïåêòè
ïðîòèä³¿ êîðèñëèâî-íàñèëüíèöüêèì çëî÷èíàì âèâ÷àëà íèçêà íàóêîâö³â – ôàõ³âö³â
ó ãàëóç³ êðèì³íîëîã³¿, êðèì³íàëüíîãî ïðàâà, êðèì³íàë³ñòèêè, êðèì³íàëüíîãî ïðî-
öåñó òîùî. Äîñë³äæåííÿ ïîíÿòòÿ ³ çì³ñòó çàïîá³ãàííÿ êîðèñëèâî-íàñèëüíèöüêèì
çëî÷èíàì ́ ðóíòóºòüñÿ íà íàóêîâèõ äîðîáêàõ ðàäÿíñüêèõ, óêðà¿íñüêèõ òà çàðóá³æíèõ
ó÷åíèõ. Àíàë³ç ¿õ íàóêîâèõ äîðîáê³â ñâ³ä÷èòü ïðî çíà÷íèé âíåñîê ó ôîðìóâàííÿ
íàïðÿì³â ïðîòèä³¿ öèì çëî÷èíàì.

Äîñë³äæåííþ êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â ïðèñâÿ÷åí³ ïðàö³ âèäàòíèõ
çàðóá³æíèõ ³ â³ò÷èçíÿíèõ ó÷åíèõ: Ñ.Â. Àëáóëà, Þ.Ì. Àíòîíÿíà, Â.Â. Áàòèðãàðåºâî¿,
Ñ.Â. Áîðîä³íà, Â.Â. Âàñèëåâè÷à, Â.Â. Ãîë³íà, Á.Ì. Ãîëîâê³íà, ².Ì. Äàíüøèíà,
Î.Ì. Äæóæ³, À.². Äîëãîâî¿, Þ.Ô. ²âàíîâà, Â.². Çàäîðîæíîãî, À.Ï. Çàêàëþêà, À.Ô. Çå-
ë³íñüêîãî, Ì.Ã. Êîëîäÿæíîãî, Â.Ì. Êóäðÿâöåâà, Í.Â. Êóëàêîâà, Ñ.Â. Í³ê³òåíêà,
Ä.Â. Ïåòðîâà, Ä.Â. Ð³âìàíà, Â.Â. Ò³ùåíêà Â.². Øàêóíà, Í.Â. ßíèöüêî¿ òà ³í.

Ó ïîøóêó ³ âèçíà÷åíí³ íàéá³ëüø åôåêòèâíèõ øëÿõ³â, çàñîá³â ³ ìåòîä³â
áîðîòüáè ç êîðèñëèâî-íàñèëüíèöüêèìè çëî÷èíàìè â÷åí³ ïðàöþâàëè íàä ðîçðîáêàìè
ùîäî ïðîòèñòîÿííÿ êðèì³íàëüí³é åêñïàíñ³¿, ïîäîëàííÿ çëî÷èííîãî òèñêó, íàïðà-
öüîâóâàëè íà îñíîâ³ ðåàë³ñòè÷íî¿, âèâàæåíî¿ îö³íêè îáñòàíîâêè, çàêîíîì³ðíîñòåé,
ìîæëèâîñòåé ³ òåíäåíö³é ñóñï³ëüíîãî ðîçâèòêó ñòðàòåã³þ ïðèáîðêàííÿ öüîãî íå-
ãàòèâíîãî ñîö³àëüíîãî ÿâèùà.

Òàê, Á.Ì. Ãîëîâê³í, ðîçãëÿäàþ÷è ôåíîìåí, äåòåðì³íàö³þ òà íàïðÿìè çàïî-
á³ãàííÿ êîðèñëèâî¿ íàñèëüíèöüêî¿ çëî÷èííîñò³ â Óêðà¿í³, çä³éñíþþ÷è êðèì³íîëî-
ã³÷íèé àíàë³ç çëî÷èí³â ïðîòè âëàñíîñò³, íàçèâàâ íàéïîøèðåí³ø³ êîðèñëèâ³ íàñèëü-
íèöüê³ çëî÷èíè – íàñèëüíèöüêèé ãðàá³æ òà ðîçá³é, ùî é ñïîíóêàëî â÷åíîãî äî-
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êëàäíî ðîçãëÿäàòè êðèì³íîëîã³÷íó õàðàêòåðèñòèêó ñàìå öèõ ïîñÿãàíü ïðîòè âëàñ-
íîñò³ [1].

Â.Â. Áàòèðãàðåºâà ïðîâîäèëà êîìïëåêñíå êðèì³íîëîã³÷íå âèâ÷åííÿ ðîçáîþ,
ïîºäíàíîãî ç ïðîíèêíåííÿì ó æèòëî, ÿêå âêëþ÷àëî àíàë³ç ê³ëüê³ñíèõ ³ ÿê³ñíèõ
ïàðàìåòð³â öüîãî ð³çíîâèäó êîðèñëèâî-íàñèëüíèöüêî¿ çëî÷èííîñò³, äåòåðì³íàíò,
ùî ¿¿ çóìîâëþþòü, îñîáèñòîñò³ ðîçá³éíèêà ³ îñîáèñòîñò³ ïîòåðï³ëîãî, ðîçðîáêó
íàóêîâî îá´ðóíòîâàíèõ ðåêîìåíäàö³é ïî âäîñêîíàëåííþ ïðàêòèêè áîðîòüáè ç
ðîçáîÿìè, ïîºäíàíèìè ç ïðîíèêíåííÿì ó æèòëî ãðîìàäÿí [2].

Â.Â. Âàñèëåâè÷ âèâ÷àâ ïèòàííÿ áîðîòüáè ç îçáðîºíèìè ôîðìàìè îðãàí³çîâàíî¿
çëî÷èííîñò³ êîðèñëèâî-íàñèëüíèöüêîãî ñïðÿìóâàííÿ. Â÷åíèì ñôîðìóëüîâàíà
äåô³í³ö³ÿ ïîíÿòòÿ, à òàêîæ çðîáëåíà êëàñèô³êàö³ÿ îçáðîºíèõ ôîðì îðãàí³çîâàíî¿
çëî÷èííîñò³ êîðèñëèâî-íàñèëüíèöüêîãî ñïðÿìóâàííÿ, äîñë³äæåíà ¿õ ñóñï³ëüíà
íåáåçïå÷í³ñòü, ç’ÿñîâóþòüñÿ ïðè÷èíè é óìîâè, ùî ñïðèÿþòü â÷èíåííþ çëî÷èí³â
îðãàí³çîâàíèìè ãðóïàìè, âêàçóþòüñÿ ãîëîâí³ íàïðÿìè òà çàõîäè çàïîá³ãàííÿ [3].

Ñ.Â. Àëáóë äîñë³äæóâàâ êîìïëåêñ ïèòàíü ùîäî åò³îëîã³÷íèõ, ôåíîìåíîëîã³÷-
íèõ îñîáëèâîñòåé òà çàêîíîì³ðíîñòåé êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â â³äíîñíî
³íîçåìö³â â Óêðà¿í³. Â³í âèâ÷àâ ïðèðîäó, çàêîíîì³ðíîñò³ é îñîáëèâîñò³ â³êòèì³çàö³¿
òà â³êòèìíîñò³ ³íîçåìö³â â Óêðà¿í³. Íàóêîâöåì äåòàëüíî ðîç’ÿñíåíî êîìïëåêñ
ïèòàíü òåîðåòè÷íîãî ³ ïðàêòè÷íîãî õàðàêòåðó, ïîâ’ÿçàíèõ ³ç ðîçðîáêîþ îðãàí³çàö³é-
íî-ïðàâîâèõ çàõîä³â áîðîòüáè ç³ çëî÷èíí³ñòþ ñòîñîâíî ³íîçåìö³â, ïîäàíî êðèì³íî-
ëîã³÷íó õàðàêòåðèñòèêó êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â ùîäî ³íîçåìíèõ ãðî-
ìàäÿí â Óêðà¿í³, ðîçêðèòî ¿õ ÷èííèêè, ð³âí³, ñòðóêòóðó òà ãåîãðàô³þ, âèêëàäåíî
àíàë³ç ñòàíó ëàòåíòíîñò³, à òàêîæ ðîçêðèòî â³äîìîñò³ ùîäî îñîáè çëî÷èíöÿ òà
æåðòâè çëî÷èíó.

Çíà÷íó óâàãó Ñ.Â. Àëáóë ïðèä³ëÿâ êðèì³íîëîã³÷í³é õàðàêòåðèñòèö³ êîðèñëèâî-
íàñèëüíèöüêèõ çëî÷èí³â â³äíîñíî ³íîçåìíèõ ãðîìàäÿí çàäëÿ óäîñêîíàëåííÿ
íàÿâíèõ òà ðîçðîáëåííÿ íîâèõ ï³äõîä³â äî ïèòàííÿ ïðîô³ëàêòèêè êîðèñëèâî-íà-
ñèëüíèöüêèõ çàç³õàíü â³äíîñíî ³íîçåìíèõ ãðîìàäÿí, çàäëÿ ¿õ ì³í³ì³çàö³¿ òà ïîøè-
ðåííÿ ñîö³àëüíîãî êîíòðîëþ íàä çëî÷èíí³ñòþ [4].

Ñ.Â. Í³ê³òåíêî âèâ÷àâ êðèì³íîëîã³÷íó ïðèðîäó êîðèñëèâî¿ ³ êîðèñëèâî-
íàñèëüíèöüêî¿ çëî÷èííîñò³ ñåðåä æ³íîê íà òë³ íàðêîìàí³¿, à òàêîæ îðãàí³çàö³ºþ
ïîïåðåäæåííÿ òàêèõ âèä³â æ³íî÷î¿ çëî÷èííîñò³ øëÿõîì çàãàëüíèõ òà ñïåö³àëüíèõ
çàõîä³â ¿¿ ïðåâåíö³¿, ìåäèêî-þðèäè÷íèõ çàõîä³â ïðîô³ëàêòèêè íàðêîìàí³¿ ñåðåä
æ³íîê. Â÷åíèé ðîçãëÿäàâ âïëèâ îñîáèñò³ñíèõ çì³í ³ îäåðæàíèõ õàðàêòåðîëîã³÷íèõ
îñîáëèâîñòåé ó ðåçóëüòàò³ íàðêîòèçàö³¿ óìîâ æèòòÿ ³ âèõîâàííÿ, ãîñòðîòè õâîðîá-
ëèâèõ ïðîÿâ³â, òÿæêîñò³ ð³çíèõ âèä³â íàðêîìàí³¿ íà çëî÷èííó ïîâåä³íêó õâîðèõ
íà íàðêîìàí³þ âçàãàë³, ³ æ³íîê çîêðåìà [5].

Í.Â. ßíèöüêà ðîçãëÿäàëà ãðóïîâó êîðèñëèâî-íàñèëüíèöüêó çëî÷èíí³ñòü
ìîëîä³ òà ïèòàííÿ ¿¿ ïîïåðåäæåííÿ, ðîçêðèâàþ÷è êðèì³íàëüíî-ïðàâîâ³ îçíàêè
ãðóïîâèõ êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â òà âèâ÷àþ÷è çàãàëüíîñîö³àëüí³, ñïå-
ö³àëüíî-êðèì³íîëîã³÷í³ òà â³êòèìîëîã³÷í³ àñïåêòè ïðîòèä³¿ ãðóïîâ³é çëî÷èíí³é
ïîâåä³íö³ ìîëîä³ [6].

Ä.Â. Ïåòðîâ ïðèä³ëÿâ óâàãó êðèì³íîëîã³÷í³é õàðàêòåðèñòèö³ òà çàïîá³ãàííþ
ãðàáåæàì ³ ðîçáîÿì, ùî â÷èíÿþòüñÿ íåïîâíîë³òí³ìè ó ãðîìàäñüêèõ ì³ñöÿõ, çä³é-
ñíþþ÷è çàãàëüíó êðèì³íîëîã³÷íó õàðàêòåðèñòèêó öèõ ãðóï çëî÷èí³â, àíàë³çóþ÷è
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îñíîâí³ ïîêàçíèêè ¿õ ð³âíÿ, ñòðóêòóðè òà äèíàì³êè, âèñâ³òëþþ÷è õàðàêòåðí³
ðèñè é îñîáëèâîñò³ ôîðìóâàííÿ îñîáèñòîñò³ íåïîâíîë³òíüîãî ãðàá³æíèêà ³
ðîçá³éíèêà. Çîêðåìà, â÷åíèé äåòàëüíî äîñë³äæóâàâ òàê³ ôàêòîðè, ÿê: êðèì³íàë³çàö³ÿ
ìîëîä³æíîãî ñåðåäîâèùà, íåäîë³êè ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â òà âïëèâ
êîíêðåòíî¿ æèòòºâî¿ ñèòóàö³¿ é â³êòèìíî¿ ïîâåä³íêè ïîòåðï³ëèõ íà âèíèêíåííÿ ³
ðåàë³çàö³þ óìèñëó â íåïîâíîë³òíüîãî ùîäî çàâîëîä³ííÿ ÷óæèì ìàéíîì øëÿõîì
ãðàáåæó ÷è ðîçáîþ [7].

Îñîáëèâî¿ óâàãè çàñëóãîâóº êîìïëåêñ íàóêîâèõ ïðàöü â÷åíèõ-êðèì³íîëîã³â:
ïðîôåñîðà Â. Â. Ò³ùåíêà: “Êðèì³íàë³ñòè÷íà õàðàêòåðèñòèêà êîðèñëèâî-íàñèëü-
íèöüêî¿ çëî÷èííî¿ ä³ÿëüíîñò³”, “Ïðàâîâ³ òà îðãàí³çàö³éí³ ìîæëèâîñò³ âèêîðèñòàííÿ
â³äîìîñòåé, îòðèìàíèõ â õîä³ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â, äëÿ ðîçêðèòòÿ êî-
ðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â”, “Ìåõàí³çì â÷èíåííÿ êîðèñëèâî-íàñèëüíèöüêèõ
çëî÷èí³â”, “Êîðèñëèâî-íàñèëüíèöüê³ çëî÷èíè: êðèì³íàë³ñòè÷íèé àíàë³ç” òà äèñåð-
òàö³¿ íà çäîáóòòÿ íàóêîâîãî ñòóïåíÿ äîêòîðà þðèäè÷íèõ íàóê “Êîíöåïòóàëüí³ îñ-
íîâè ðîçñë³äóâàííÿ êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â”, ó ÿêèõ â÷åíèé äîñë³äæóº
êðèì³íàë³ñòè÷í³ àñïåêòè êëàñèô³êàö³¿ òà õàðàêòåðèñòèêè êîðèñëèâî-íàñèëüíèöüêèõ
çëî÷èí³â, ðîçãëÿäàº ïðîãðàìè ¿õ ðîçñë³äóâàííÿ â òèïîâèõ ñë³ä÷èõ ñèòóàö³ÿõ [8].

À òàêîæ äèñåðòàö³éíå äîñë³äæåííÿ À.Â. Ï³âíÿ “Êðèì³íîëîã³÷íà õàðàêòåðè-
ñòèêà òà ïðîô³ëàêòèêà âóëè÷íî¿ íàñèëüíèöüêî¿ çëî÷èííîñò³”, â ÿêîìó ðîçãëÿäàþòü-
ñÿ çàõîäè ïðîô³ëàêòèêè âóëè÷íî¿ íàñèëüíèöüêî¿ çëî÷èííîñò³, âèîêðåìëþþòüñÿ
¿¿ îçíàêè òà îñîáëèâîñò³, çä³éñíþºòüñÿ äîâãîñòðîêîâèé êðèì³íîëîã³÷íèé àíàë³ç
òàêîãî âèäó çëî÷èííîñò³, âèçíà÷àþòüñÿ íàéá³ëüø âàãîì³ ÷èííèêè, ùî çóìîâëþþòü
òà ñïðèÿþòü â÷èíåííþ çëî÷èí³â ö³º¿ êàòåãîð³¿, ç’ÿñîâóþòüñÿ îñíîâí³ íàïðÿìè
ïðîô³ëàêòèêè âóëè÷íî¿ íàñèëüíèöüêî¿ çëî÷èííîñò³, ïðîïîíóºòüñÿ êîìïëåêñ çà-
ãàëüíîñîö³àëüíèõ, ñïåö³àëüíî-êðèì³íîëîã³÷íèõ òà â³êòèìîëîã³÷íèõ çàõîä³â, îá´ðóí-
òîâóþòüñÿ ïðàêòè÷í³ ïðîïîçèö³¿ òà ðåêîìåíäàö³¿, ñïðÿìîâàí³ íà âäîñêîíàëåííÿ
ïðîô³ëàêòè÷íî¿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â. Òàê³ çëî÷èíè, ÿê ãðàá³æ,
ïîºäíàíèé ³ç íàñèëüñòâîì (÷. 2, ñò. 186 ÊÊ Óêðà¿íè), ðîçá³é (ñò. 187 ÊÊ Óêðà¿íè)
â³äíåñåíî äî ñèñòåìè âóëè÷íî¿ íàñèëüíèöüêî¿ çëî÷èííîñò³ [9].

Çíà÷íèé âíåñîê ó âèð³øåííÿ ïðîáëåì êðèì³íàëüíî-ïðàâîâî¿ õàðàêòåðèñòèêè
ãðàáåæó ³ ðîçáîþ ó ìåæàõ âèêîíàííÿ íàóêîâèõ äîñë³äæåíü çðîáèëè âèäàòí³ â÷åí³:
Ã.Ì. Áîðçåíêîâ, Ë.Ä. Âëàäèìèðîâ, Â.À. Ãàóõìàí, ª.Á. Ãàëê³í, Ï.². Ãðèøàºâ,
Î.². Ãóðîâ, Ì.Ä. Äóðìàíîâ, Â.Ï. ªìåëüÿíîâ, Ì.É. Êîðæàíñüêèé, Ã.Î. Êðèãåð,
Á.À. Êóð³íîâ, Þ.Î. Ëÿïóíîâ, Ï.Ñ. Ìàòèøåâñüêèé, Â.Î. Íàâðîöüêèé, Á.Ñ. Íè-
êèôîðîâ, À.Î. Ï³íàºâ, Î.Î. Ï³îíòêîâñüêèé, Ñ.Â. Ïîçíèøåâ òà ³íø³.

Çà îñòàíí³ ðîêè êðèì³íàëüíî-ïðàâîâà õàðàêòåðèñòèêà ãðàáåæó òà ðîçáîþ
ñòàëà îá’ºêòîì ïîøóê³â ó ìåæàõ êàíäèäàòñüêèõ äèñåðòàö³é Æ.Á. Õ÷îÿíà “Êðèì³-
íàëüíà â³äïîâ³äàëüí³ñòü çà ðîçá³é çà ïðàâîì Óêðà¿íè òà ²òàë³¿” (Êè¿â, 2006),
Î.Î. Ãîð³øíîãî “Êðèì³íàëüíî-ïðàâîâà õàðàêòåðèñòèêà ðîçáîþ” (Õàðê³â, 2010),
².². Ãóíÿ “Êðèì³íàëüíî-ïðàâîâà õàðàêòåðèñòèêà íàñèëüíèöüêèõ çëî÷èí³â ïðîòè
âëàñíîñò³”  (Õàðê³â, 2012), Ì.Â. Êàðï’þê “Íàñèëüíèöüê³ çëî÷èíè ïðîòè âëàñíîñò³
çà êðèì³íàëüíèì ïðàâîì Óêðà¿íè òà Ðåñïóáë³êè Ïîëüùà: ïîð³âíÿëüíèé àñïåêò”
(Ëüâ³â, 2016), À.Ï Ðóáëåâñüêîãî “Êðèì³íàëüíà â³äïîâ³äàëüí³ñòü çà ðîçá³é” (Îäåñà,
2005) òà äåÿêèõ ³íøèõ â÷åíèõ. Ó ïîð³âíÿëüíîìó àñïåêò³ ³ç çàðóá³æíèì çàêîíîäàâ-
ñòâîì çàçíà÷åíó ïðîáëåìàòèêó äîñë³äæóâàëè òàê³ â÷åí³, ÿê: Ì.². Õàâðîíþê (2007),
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À.Â. Ñàâ÷åíêî (2008), Þ.À. Äîðîõ³íà (2017), Ê.Â. Ïàëàìàð÷óê (2017), À.Ì. Ñî-
ëîâéîâà (2019).

Âàãîìèìè ñåðåä ðîá³ò, ó ÿêèõ íàóêîâîìó àíàë³çó ï³ääàâàëèñü ïèòàííÿ òàêòèêî-
ðîçñë³äóâàëüíèõ çàñàä êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â, ñë³ä íàçâàòè äîñë³ä-
æåííÿ, ï³äãîòîâëåí³ â÷åíèìè-êðèì³íàë³ñòàìè òà ïðîöåñóàë³ñòàìè, òàêèìè ÿê:
Þ.À. Êðè÷óí “Îñíîâè âèÿâëåííÿ òà ðîçñë³äóâàííÿ êîðèñëèâî-íàñèëüíèöüêèõ
çëî÷èí³â” [10], À.Â. Õ³ðñ³í “Êðèì³íàë³ñòè÷íå çàáåçïå÷åííÿ ðîçñë³äóâàííÿ êîðèñ-
ëèâî-íàñèëüíèöüêî¿ îðãàí³çîâàíî¿ çëî÷èííî¿ ä³ÿëüíîñò³” [11] òà Ã.Â. Ùåðáàêîâà
“Ïî÷àòêîâèé åòàï ðîçñë³äóâàííÿ ðîçáî¿â, â÷èíåíèõ ç ìåòîþ çàâîëîä³ííÿ ïðèâàòíèì
ìàéíîì ãðîìàäÿí” [12], Á.Þ. Áèñòðèöüêèé “Ðîçñë³äóâàííÿ ãðàáåæ³â, ó÷èíåíèõ
íåïîâíîë³òí³ìè” [13], ².Ë. Êàë³ìáåòà “Ðîçñë³äóâàííÿ ãðóïîâèõ êîðèñëèâî-íàñèëü-
íèöüêèõ çëî÷èí³â íåïîâíîë³òí³õ” [14], Â.Ï. Êîëîíþê “Ðîçñë³äóâàííÿ ðîçêðàäàííÿ
ãðîøîâèõ çàñîá³â ³ ö³ííèõ ïàïåð³â â îùàäíèõ áàíêàõ, ÿê³ â÷èíÿþòüñÿ øëÿõîì
êðàä³æêè, ãðàáåæó, ðîçáîþ” [15], Ï.Þ. Êðàâ÷óê “Âèêîðèñòàííÿ ñïåö³àëüíèõ çíàíü
ï³ä ÷àñ ðîçñë³äóâàííÿ ãðàáåæ³â ³ ðîçáî¿â” [16], À.À. Ïàòèê “Âçàºìîä³ÿ ñë³ä÷èõ òà
îïåðàòèâíî-ðîçøóêîâèõ ï³äðîçä³ë³â ïðè ðîçêðèòò³ òà ðîçñë³äóâàíí³ ìàéíîâèõ
çëî÷èí³â” [17], Ã.Î. ×îðíèé “Ìåòîäèêà ðîçñë³äóâàííÿ ðîçáî¿â ç ïðîíèêíåííÿì ó
æèòëî” [18] òà ³í.

Äî ðîá³ò, ï³äãîòîâëåíèõ çà ðàäÿíñüê³ ÷àñè, ÿê³ ñòàíîâëÿòü òåîðåòè÷íó ö³íí³ñòü
³ ìîæóòü âèçíà÷àòèñü áàçîâèì ï³ä´ðóíòÿì äëÿ ïîð³âíÿëüíîãî àíàë³çó ïðè âèð³øåíí³
ñó÷àñíèõ ïðîáëåì çàïîá³ãàííÿ òà ïðîòèä³¿ êîðèñëèâî-íàñèëüíèöüêèì çëî÷èíàì,
íàëåæàòü ïðàö³ Â.À. Âëàäèìèðîâà ³ Â.È. Õîëîñòîâà “Â³äïîâ³äàëüí³ñòü çà ãðàáåæ³
òà îñîáà ãðàá³æíèêà” (1976) [20], Â.À. Ïàøêîâñüêîãî “Ïðîáëåìè áîðîòüáè ç êðà-
ä³æêàìè, ãðàáåæàìè òà ðîçáîÿìè” (1980) [21] òà ³íø³.

Çäîáóòêè â÷åíèõ-êðèì³íîëîã³â ïîñòðàäÿíñüêèõ êðà¿í ïðåäñòàâëåí³ íèçêîþ
ðîá³ò, ïðèñâÿ÷åíèõ ÿê çàïîá³ãàííþ ãðàáåæàì ³ ðîçáîÿì, òàê ³ êîðèñëèâî-íà-
ñèëüíèöüêèì çëî÷èíàì. Çîêðåìà â ñâî¿é ðîáîò³ “Êîðûñòíî-íàñèëüñòâåííûå ïðå-
ñòóïëåíèÿ è èõ ïðè÷èíû â ðåñïóáëèêàõ Ñåâåðíîãî Êàâêàçà” À.Ì. Öàë³ºâ õàðàêòå-
ðèçóâàâ àíòèñîö³àëüíó ñïðÿìîâàí³ñòü äîðîñëèõ êîðèñëèâî-íàñèëüíèöüêèõ çëî-
÷èíö³â, ïðîâ³â ¿õ ìîðàëüíî-ïñèõîëîã³÷íó õàðàêòåðèñòèêó òà çàïðîïîíóâàâ òèïîëîã³þ
îñîáèñòîñò³ çëî÷èíöÿ [22, ñ. 52–87].

Ïðåäìåòîì äîñë³äæåííÿ Â.². Ëèòâèíîâà â ïðàö³ “Êîðûñòíûå ïîñÿãàòåëüñòâà
íà ëè÷íóþ ñîáñòâåííîñòü è èõ ïðåäóïðåæäåíèå” ñòàëè êîðèñëèâ³ ïîñÿãàííÿ íà
îñîáèñòó âëàñí³ñòü, àâòîðîì âèêîðèñòàíî îñîáèñò³ñíèé ï³äõ³ä ó âèâ÷åíí³ êîðèñëèâèõ
ïîñÿãàíü. Âèçíà÷åíî âèäè êîðèñíèõ çëî÷èí³â ïðîòè îñîáèñòî¿ âëàñíîñò³. Ïðîâåäåíî
êðèì³íîëîã³÷íó õàðàêòåðèñòèêó ó÷àñíèê³â êîðèñíèõ ïîñÿãàíü íà îñîáèñòó âëàñí³ñòü.
Äîñë³äæåíî ïðè÷èíè è óìîâè, ùî ñïðèÿþòü â÷èíåííþ öèõ çëî÷èííèõ ä³é. Ðîçêðèòî
÷èííèêè, äåòåðì³íóþ÷³ ïîÿâó êîðèñíî¿ çëî÷èííî¿ îð³ºíòàö³¿, îñîáëèâîñò³ ïðîÿâó
êîðèñíî¿ îð³ºíòàö³¿ ïðè â÷èíåíí³ çëî÷èííèõ ïîñÿãàíü íà îñîáèñòó âëàñí³ñòü,
îñîáëèâîñò³ îñîáè òà òèïîëîã³þ ó÷àñíèê³â çëî÷èí³â ç êîðèñíîþ îð³ºíòàö³ºþ. Çà-
ïðîïîíîâàíî çàõîäè çàãàëüíîñîö³àëüíîãî ³ ñïåö³àëüíîãî ïîïåðåäæåííÿ, ðîçðîáëåíî
ðåêîìåíäàö³¿ ç óäîñêîíàëåííÿ ä³ÿëüíîñò³ ïðàâîîõîðîííèõ îðãàí³â [23].

À.À. Êóðàøâ³ë³ â ðîáîò³ “Êðèìèíîëîãè÷åñêèå ïðîáëåìû áîðüáû îðãàíîâ
âíóòðåííèõ äåë ñ ãðàáåæàìè è ðàçáîÿìè” ðîçãëÿíóâ ïèòàííÿ êðèì³íàëüíî-
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ïðàâîâîãî àíàë³çó ãðóïîâèõ ãðàáåæ³â òà ðîçáî¿â ³ ¿õ êðèì³íîëîã³÷í³ îñîáëèâîñò³
(õàðàêòåðèñòèêó îñîáè çëî÷èíöÿ, îñîáè ïîòåðï³ëîãî, ôàêòîð³â, ÿê³ âïëèâàþòü íà
â÷èíåííÿ ãðóïîâèõ ãðàáåæ³â ³ ðîçáî¿â), ïðèä³ëèâ óâàãó îñíîâíèì íàïðÿìàì è
îñîáëèâîñòÿì ïîïåðåäæåííÿ ãðóïîâèõ êîðèñíî-íàñèëüíèöüêèõ çëî÷èí³â îðãàíàìè
âíóòð³øí³õ ñïðàâ [24].

Òàêîæ ñë³ä çãàäàòè ðîáîòó Å. Î. Àëàóõàíîâà “Êðèìèíîëîãè÷åñêèå ïðîáëåìû
ïðåäóïðåæäåíèÿ êîðûñòíî-íàñèëüñòâåííûõ ïðåñòóïëåíèé”. Ó í³é ïðîïîíóºòüñÿ
êîìïëåêñíà êðèì³íîëîã³÷íà õàðàêòåðèñòèêà êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â,
äîñë³äæóþòüñÿ ïðè÷èíè òà óìîâè, ùî ñïðèÿþòü ¿õ â÷èíåííþ, ì³ñòÿòüñÿ ðåêîìåí-
äàö³¿ ç ïîïåðåäæåííÿ êîðèñëèâî-íàñèëüíèöüêèõ çëî÷èí³â ó Ðåñïóáë³ö³ Êàçàõñòàí
òà êðà¿íàõ ÑÍÄ ó ö³ëîìó [25, ñ. 6–170].

Â.². Êîâàëåíêî ó äèñåðòàö³¿ “Êðèìèíîëîãè÷åñêàÿ õàðàêòåðèñòèêà ñîâðåìåííûõ
ãðàáåæåé è ðàçáîåâ è ìåðû èõ ïðåäóïðåæäåíèÿ” âèçíà÷àþòüñÿ ðîçâèòîê êðèì³íàëü-
íîãî çàêîíîäàâñòâà ïðî ãðàáåæ³ òà ðîçáî¿, ïîíÿòòÿ ³ îçíàêè ñó÷àñíèõ ãðàáåæ³â òà
ðîçáî¿â, êðèì³íîëîã³÷íà õàðàêòåðèñòèêà ãðàáåæ³â ³ ðîçáî¿â ³ ïðîáëåìè ¿õ êâàë³ô³-
êàö³¿, êðèì³íîëîã³÷íà õàðàêòåðèñòèêà ³ òèïîëîã³ÿ îñîáè ãðàá³æíèêà ³ ðîçá³éíèêà,
âçàºìîä³ÿ ç îñîáîþ ïîòåðï³ëîãî, ïðè÷èíè ãðàáåæ³â ³ ðîçáî¿â, çàñîáè ¿õ ïîïåðåäæåííÿ
[26].

Ì.². Ïðîõîðîâà ó ðîáîò³ “Ïðåäóïðåæäåíèå ãðàáåæåé è ðàçáîåâ” äîñë³äèëà
ïèòàííÿ êðèì³íàëüíî-ïðàâîâî¿ ³ êðèì³íîëîã³÷íî¿ õàðàêòåðèñòèêè, ïðè÷èííîãî
êîìïëåêñó ãðàáåæ³â ³ ðîçáî¿â, ìåõàí³çìó äåòåðì³íàö³¿ â÷èíåííÿ ãðàáåæ³â ³ ðîçáî¿â
òà îñíîâí³ øëÿõè ïîïåðåäæåííÿ ãðàáåæ³â òà ðîçáî¿â îðãàíàìè âíóòð³øí³õ ñïðàâ 
[27].

Øèðîêèé ñïåêòð ìîíîãðàô³÷íèõ äîñë³äæåíü óêðà¿íñüêèõ àâòîð³â ïðèñâÿ÷åíèé
ð³çí³é êàòåãîð³¿ ñóá’ºêò³â çàïîá³ãàííÿ òà ïðîòèä³¿ çëî÷èííîñò³. Çîêðåìà, Àëáóë Ñ.Â.,
Äåìåäþê Ò.Ñ., Êîðèñò³í Î.ª. ó ðîáîò³ “Ïðîòèä³ÿ êðèì³íàëüíèì ïðàâîïîðó-
øåííÿì ï³äðîçä³ëàìè êàðíîãî ðîçøóêó ÌÂÑ Óêðà¿íè” ðîçêðèëè ïèòàííÿ çä³é-
ñíåííÿ îïåðàòèâíîãî îáñëóãîâóâàííÿ ï³äðîçä³ëàìè Íàö³îíàëüíî¿ ïîë³ö³¿ òà ñôîð-
ìóëþâàëè âèçíà÷åííÿ ö³º¿ êàòåãîð³¿, ÿê êîìïëåêñó ãëàñíèõ ³ íåãëàñíèõ çàõîä³â ³ç
çàáåçïå÷åííÿ áåçïåðåðâíîãî îòðèìàííÿ ³íôîðìàö³¿ ïðî ñòàí îïåðàòèâíî¿ îáñòàíîâêè
ç ìåòîþ ñâîº÷àñíîãî âèÿâëåííÿ, ïîïåðåäæåííÿ, ïðèïèíåííÿ, ðîçêðèòòÿ êðèì³íàëü-
íèõ ïðàâîïîðóøåíü, ðîçøóêó çëî÷èíö³â òà áåçâ³ñíî çíèêëèõ îñ³á [28]. Ìîíîãðàô³þ
“Ãðîìàäñüê³ñòü ó çàïîá³ãàíí³ ³ ïðîòèä³¿ çëî÷èííîñò³: â³ò÷èçíÿíèé òà ì³æíàðîäíèé
äîñâ³ä” çà çàãàëüíîþ ðåäàêö³ºþ Â.Â. Ãîë³íè, Ì.Ã. Êîëîäÿæíîãî, Ñ.Ñ. Øðàìêî òà
³í. ïðèñâÿ÷åíî êîìïëåêñíîìó äîñë³äæåííþ òåîðåòè÷íèõ é ïðèêëàäíèõ ïðîáëåì
ó÷àñò³ ãðîìàäñüêîñò³ ó çàïîá³ãàíí³ çëî÷èííîñò³. Ó ðîáîò³ ðîçãëÿäàºòüñÿ â³ò÷èçíÿíèé
òà ì³æíàðîäíèé äîñâ³ä çàëó÷åííÿ ãðîìàäñüêîñò³ äî ñôåðè çàïîá³ãàííÿ çëî÷èííîñò³.
Çîêðåìà íàäàºòüñÿ òåîðåòè÷íå óÿâëåííÿ ãðîìàäñüêîñò³ òà ðîë³, ÿêó âîíà â³ä³ãðàº
ó ñôåð³ çàïîá³ãàííÿ çëî÷èííîñò³; âèçíà÷àºòüñÿ ì³ñöå ãðîìàäñüêîñò³ ó çä³éñíåíí³
êðèì³íîëîã³÷íî¿ ïîë³òèêè Óêðà¿íè.

Âèêëàäåíà ñèñòåìàòèçàö³ÿ íàÿâíèõ òåîðåòèêî-ïðàâîâèõ òà íàóêîâî-ïðèêëàäíèõ
ï³äõîä³â äî âèð³øåííÿ ïðîáëåì ïðîòèä³¿ ãðàáåæàì òà ðîçáîÿì ïîêëèêàíà çàáåç-
ïå÷èòè âñåá³÷í³ñòü, ëîã³÷í³ñòü òà ñèñòåìí³ñòü ïðè ôîðìóâàíí³ êîíöåïòóàëüíîãî
ïëàíó ç óäîñêîíàëåííÿ ìåòîä³â ³ çàñîá³â çàïîá³ãàííÿ öèõ çëî÷èí³â, âàæëèâèõ ³
íåîáõ³äíèõ ÿê ó òåîðåòè÷íîìó, òàê ³ â ïðèêëàäíîìó çíà÷åíí³.
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Íåçâàæàþ÷è íà çíà÷íó ê³ëüê³ñòü äîñë³äæåíü ïðîáëåì ïîïåðåäæåííÿ, ðîç-
êðèòòÿ òà ðîçñë³äóâàííÿ ãðàáåæ³â ³ ðîçáî¿â, á³ëüø³ñòü ³ç íèõ áóëè âèêîíàí³ çà
÷àñ³â ³ñíóâàííÿ ÑÐÑÐ, íà òåðèòîð³¿ Ðîñ³éñüêî¿ Ôåäåðàö³¿ ÷è ïîñòðàäÿíñüêèõ äåð-
æàâ. Âðàõîâóþ÷è ñèòóàö³þ, ùî ñêëàëàñü â Óêðà¿í³ çà îñòàíí³ ÷àñè, çîêðåìà, òðè-
âàëî¿ åêîíîì³÷íî¿, ïîë³òè÷íî¿, ô³íàíñîâî¿ êðèçè, á³ëüø³ñòü ðîá³ò íàáóëè çíà÷åííÿ
ëèøå òåîðåòè÷íî¿ ö³ííîñò³ ÿê âèõ³äí³ íàóêîâî-òåîðåòè÷í³ îñíîâè òà ï³ä´ðóíòÿ äî
ïîäàëüøîãî óäîñêîíàëåííÿ ïðàâîâèõ çàñàä, ïîêëèêàíèõ çàïîá³ãàòè ãðàáåæàì ³
ðîçáîÿì.

Ïîøèðåííÿ ãëîáàë³çàö³éíèõ ïðîöåñ³â ñïîíóêàº äî âèçíàííÿ ïð³îðèòåòàìè
çîâí³øíüî¿ ïîë³òèêè Óêðà¿íè âõîäæåííÿ â ºâðîïåéñüêèé ïîë³òè÷íèé, ³íôîðìàö³é-
íèé, åêîíîì³÷íèé ³ ïðàâîâèé ïðîñò³ð. Ç ìåòîþ çàáåçïå÷åííÿ íàëåæíîãî âèêîíàííÿ
çîáîâ’ÿçàíü íàøî¿ äåðæàâè, ÿê³ âèïëèâàþòü ³ç ÷ëåíñòâà â Ðàä³ ªâðîïè, ³ äîñÿãíåííÿ
íàáóòòÿ ÷ëåíñòâà â ªâðîïåéñüêîìó Ñîþç³, àêòóàëüíèì º âæèòòÿ íåîáõ³äíèõ çàõîä³â
äëÿ êîíâåðãåíö³¿ óêðà¿íñüêèõ ïðàâîâèõ íîðì äî ºâðîïåéñüêèõ ñòàíäàðò³â. Â³ä-
ïîâ³äíî, ïåðåøêîäæàííÿ ãðàáåæàì òà ðîçáîÿì íà ñó÷àñíîìó åòàï³  ïîòðåáóº âïðî-
âàäæåííÿ îíîâëåíèõ ìåòîä³â äî ñôåðè çàïîá³ãàííÿ çëî÷èííîñò³, çîêðåìà, íåóõèëüíå
äîòðèìàííÿ ïð³îðèòåòó ïðàâ ³ ñâîáîä ëþäèíè òà ãðîìàäÿíèíà, ñëóæ³ííÿ äåðæàâè
³íòåðåñàì ëþäèíè.

Â ö³ëîìó ðîçâèòîê ñóñï³ëüíèõ â³äíîñèí ³ çì³öíåííÿ ðîë³ äåðæàâè ïîòðåáóº
íîâîãî äîêòðèíàëüíîãî ï³äõîäó äî çàáåçïå÷åííÿ áåçïåêè ëþäèíè, à öå, ç³ ñâîãî
áîêó, çóìîâëþº êîíöåïòóàëüíèé ïåðåãëÿä íàÿâíèõ çàêîíîäàâ÷î çàêð³ïëåíèõ ïîëî-
æåíü ùîäî ðåãëàìåíòàö³¿ ïîíÿòü “ðîçá³é” ³ “ãðàá³æ”, à òàêîæ ôîðì, ìåòîä³â ³ çàñî-
á³â çàïîá³ãàííÿ ñêîºííÿ öèõ çëî÷èí³â.
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STATE OF SCIENTIFIC AND THEORETICAL DEVELOPMENT OF
PROBLEMS WITH PREVENTION OF PLUNDERING AND ROBBERIES

Forming an effective crime prevention system is one of the most important law
enforcement functions of the state policy of Ukraine. The development of the system
of protection by criminological means of constitutional rights and freedoms of a
person and citizen from criminal encroachments occupies an important place among
the objects of criminological research. In different historical periods and times, the
importance of social relationships, which have been encroached upon by different
types of crime in general and acquisitive crime in particular, has stimulated researchers
to search for new scientific ideas through theoretical developments. Problematic
aspects of counteracting mercenary and violent crimes were studied by a number of
scientists – specialists in criminology, criminal law, criminalistics, criminal procedure.
The research of mercenary and violent crimes is devoted to the works of such outstanding
foreign and domestic scientists as: S.V. Albul, Yu.M. Antonian, V.V. Batyrhareieva,
S.V. Borodin, V.V. Vasylevych, V.V. Holina, B.M. Holovkin, I.M. Danshyn,
O.M. Dzhuzha, A.I. Dolhova, Yu.F. Ivanov, V.I. Zadorozhnyi, A.P. Zakaliuk,
A.F. Zelinskyi, M.H. Kolodiazhnyi, V.M. Kudriavstev, N.V. Kulakov, S.V. Nikitenko,
D.V. Petrov, D.V. Rivman, V.V. Tishchenko, V.I. Shakun, N.V. Yanytska and others.

Furthermore, such scholars have contributed significantly to the study of the
criminal and legal characteristics of plundering and robberies through scientific
research: H.M. Borzenkov, L.D. Vladymyrov, V.A. Haukhman, Ye.B. Halkin,
P.I. Hryshaiev, O.I. Hurov, M.D. Durmanov, V.P. Yemelianov, M.Y. Korzavskyi,
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H.O. Kryher,  B.A. Kurinov, Yu.O. Liapunov, P.S. Matyshevskyi, V.O. Navrotskyi,
B.S. Nikiforov,  A.O. Pinaiev, O.O. Piontkovskyi, S.V. Poznyshev and others.

Despite a significant number of studies on the prevention, disclosure and
investigation of plundering and robberies, most of them were carried out during the
USSR, the Russian Federation or post-Soviet states. Taking into account the situation
that has developed in Ukraine in recent years, in particular, the prolonged economic,
political and financial crisis, most of the works have gained importance only as a
theoretical value as a scientific and theoretical basis for further improvement of the
legal framework designed to prevent plundering and robberies.

Expanded globalization processes are sponsored before the priorities of Ukraine’s
call policy are included in the European political, informational, economic and legal
space. In order to ensure the proper implementation of the obligations of our country
arising from membership in the Council of Europe and to achieve membership in the
European Union, it is important to take the necessary measures for the convergence
of Ukrainian legal norms with European standards. Accordingly, preventing plundering
and robberies at the present stage requires the introduction of updated methods in the
field of crime prevention, in particular, strict observance of the priority of human and
civil rights and freedoms and the service of the state to the interests of human.

In general, the development of social relations and strengthening the role of the
state requires a new doctrinal approach to ensuring human security, and this, in turn,
determines the conceptual review of existing legislative provisions on the regulation
of the concepts of “plunder” and “robbery”, as well as forms, methods and means of
preventing the commission of these crimes.

Keywords: criminal and legal analysis, crime prevention, crime, mercenary
violent crimes, robbery, plunder.
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ÐÎÇÐÎÁËÅÍÍß ÓÊÐÀ¯ÍÎÌÎÂÍÎÃÎ ÎÏÈÒÓÂÀËÜÍÈÊÀ
ÒÎËÅÐÀÍÒÍÎÑÒ² ÄÎ ÍÅÂÈÇÍÀ×ÅÍÎÑÒ² ÄËß

ÂÈÊÎÐÈÑÒÀÍÍß Â ÍÀÖ²ÎÍÀËÜÍ²É ÏÎË²Ö²¯ ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà ïèòàííþ óêðà¿íîìîâíî¿ àäàïòàö³¿ ïñèõîä³àãíîñòè÷íî¿
ìåòîäèêè “Îïèòóâàëüíèê òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³” Ñ. Áàäíåðà â ìåæàõ
óäîñêîíàëåííÿ ñèñòåìè ïðîôåñ³éíîãî äîáîðó êàäð³â äëÿ Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè.
Âèêëàäåíî òåîðåòè÷í³ îñíîâè ³ âíóòð³øíþ ñòðóêòóðó ïðîöåñó àäàïòàö³¿, ðîçêðèòî
ïðîöåäóðó òà ðåçóëüòàòè äîñë³äæåííÿ ùîäî ïåðåâ³ðêè íàä³éíîñò³ òà âàë³äíîñò³
ìåòîäèêè, îòðèìàí³ ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè äëÿ çàãàëüíî¿ âèá³ðêè, âèçíà÷åí³
íîâ³ ñòàíäàðòèçîâàí³ òåñòîâ³ íîðìè. Ðåçóëüòàòè äîñë³äæåííÿ äîâåëè ä³àãíîñòè÷íó
âåðèô³êàö³þ çàçíà÷åíîãî îïèòóâàëüíèêà.

Êëþ÷îâ³ ñëîâà: òîëåðàíòí³ñòü äî íåâèçíà÷åíîñò³, ïñèõîä³àãíîñòè÷í³
ìåòîäèêè, óêðà¿íîìîâíà àäàïòàö³ÿ, íàä³éí³ñòü, âàë³äí³ñòü, ñåðåäíüîíîðìàòèâí³
ïîêàçíèêè, ñòàíäàðòèçîâàí³ òåñòîâ³ íîðìè.

Âàæëèâèì íàïðÿìîì ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíîñò³ Íàö³îíàëüíî¿
ïîë³ö³¿ Óêðà¿íè º âäîñêîíàëåííÿ ñèñòåìè ïðîôåñ³éíîãî äîáîðó êàäð³â. Çã³äíî ç
íîðìàòèâíèìè äîêóìåíòàìè ÌÂÑ, êîíêóðñ íà ñëóæáó äî ïîë³ö³¿ ïðîâîäèòüñÿ â

ÞÐÈÄÈ×ÍÀ ÏÑÈÕÎËÎÃ²ß ÒÀ ÏÅÄÀÃÎÃ²ÊÀ.
ÏÑÈÕÎËÎÃ²×ÍÅ ÇÀÁÅÇÏÅ×ÅÍÍß ÏÐÀÂÎÎÕÎÐÎÍÍÎ¯
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ê³ëüêà åòàï³â, îäíèì ³ç ÿêèõ º ïðîâåäåííÿ ïñèõîëîã³÷íîãî òåñòó ç ìåòîþ âèâ÷åííÿ
îñîáèñò³ñíèõ õàðàêòåðèñòèê êàíäèäàò³â. Âàðòî â³äçíà÷èòè, ùî íàðàç³ íå âèñòà÷àº
íàä³éíèõ óêðà¿íîìîâíèõ òåñò³â (îïèòóâàëüíèê³â), ÿê³ ìîãëè á çàñòîñîâóâàòèñÿ ³ç
ö³ºþ ìåòîþ. Òðàäèö³éíî ïñèõîëîãàìè âèêîðèñòîâóþòüñÿ çàðóá³æí³ (çàçâè÷àé ðî-
ñ³éñüê³) ìåòîäèêè é àäàïòîâàí³ ðîñ³éñüêîþ ìîâîþ àíãëîìîâí³ òåñòè, óêðà¿íñüêî-
ìîâí³ îïèòóâàëüíèêè ïðàêòè÷íî â³äñóòí³ [1–7]. Ïîä³áíó ñèòóàö³þ íå ìîæíà ââàæàòè
çàäîâ³ëüíîþ, îñê³ëüêè íå âñ³ ðåñïîíäåíòè âîëîä³þòü ðîñ³éñüêîþ ìîâîþ äîñòàòíüîþ
ì³ðîþ, äî òîãî æ âèêîðèñòàííÿ â òåêñòàõ îïèòóâàëüíèê³â ìåíòàëüíî ³íøèõ (÷óæèõ)
îñîáèñò³ñíèõ äåñêðèïòîð³â íåð³äêî ïðèçâîäèòü äî ïîìèëîê ó â³äïîâ³äÿõ ³ íåâ³ðíèõ
ïñèõîä³àãíîñòè÷íèõ âèñíîâê³â. Òîìó ïîñòàº ïðîáëåìà óêðà¿íñüêîìîâíî¿ àäàïòàö³¿
äåÿêèõ íàéá³ëüø âàë³äíèõ ³ íàä³éíèõ ïñèõîëîã³÷íèõ îïèòóâàëüíèê³â äëÿ äîñë³ä-
æåííÿ îñîáèñò³ñíèõ õàðàêòåðèñòèê.

Ìåòîþ ö³º¿ ñòàòò³ º àäàïòàö³ÿ óêðà¿íñüêîþ ìîâîþ îäí³º¿ ³ç øèðîêî âèêîðèñòîâó-
âàíî¿ ïñèõîëîãàìè çàðóá³æíèõ ä³àãíîñòè÷íèõ ìåòîäèê – “Îïèòóâàëüíèê òîëåðàíò-
íîñò³ äî íåâèçíà÷åíîñò³” Ñ. Áàäíåðà.

Àíàë³çóþ÷è ñó÷àñí³ ãëîáàëüí³ ñîö³àëüí³ ïðîáëåìè, ìîæíà â³äçíà÷èòè, ùî
ñóñï³ëüíå áóòòÿ ó ÕÕ² ñòîë³òò³ õàðàêòåðèçóºòüñÿ çðîñòàþ÷îþ íåâèçíà÷åí³ñòþ, ÿêà
òîðêàºòüñÿ óñ³õ ñòîð³í áóòòÿ. Çàçíà÷åíå ñòîñóºòüñÿ é óñ³õ ñôåð æèòòºä³ÿëüíîñò³
ëþäèíè. Íà äóìêó Ê. Âóëüôà, íåâèçíà÷åí³ñòü º åëåìåíòîì êóëüòóðè, óìîâîþ
ñòâîðåííÿ ëþäèíîþ áóäü-ÿêîãî ïðîäóêòó ä³ÿëüíîñò³, íåâ³ä’ºìíîþ óìîâîþ â³ëüíîãî,
ïðîäóêòèâíîãî æèòòÿ [3, c. 24]. Â.Ï. Ç³í÷åíêî ³ Ò.Â. Êîðí³ëîâà íåáåçï³äñòàâíî
ïèøóòü ïðî ïðèíöèï íåâèçíà÷åíîñò³, ÿêèé â íàøîìó ñòîë³òò³ ñï³â³ñíóº ç ïðèíöèïîì
äåòåðì³í³çìó, ïðè÷îìó, â ïñèõîëîã³÷íîìó ñåíñ³, íåâèçíà÷åí³ñòü âèñòóïàº ó âèãëÿä³
âèêëèêó ëþäñòâó [4, c. 15; 6, c. 75]. Óïðîäîâæ XX ñòîë³òòÿ ìè ñïîñòåð³ãàºìî â
ô³ëîñîô³¿ ð³çí³ ïðîÿâè ðóõó â íàïðÿì³ â³ä ðîçóì³ííÿ ñâ³òó ÿê ì³öíîãî, ñò³éêîãî,
ïåðåäáà÷óâàíîãî, êåðîâàíîãî ³ äåòåðì³íîâàíîãî äî éîãî ðîçóì³ííÿ ÿê ïåðåâàæíî
íåêåðîâàíîãî, íåäåòåðì³íîâàíîãî, íåïåðåäáà÷óâàíîãî, íåîäíîçíà÷íîãî. Íà äóìêó
Ä.Î. Ëåîíòüºâà, öå ïðîÿâëÿºòüñÿ ó òðüîõ êëþ÷îâèõ ñôåðàõ: çì³í³ îáðàçó ëþäèíè,
çì³í³ îáðàçó íàóêè ³ çì³í³ ñòàòóñó ö³ííîñòåé [9–11]. Ïðèíöèï íåâèçíà÷åíîñò³ ïðî-
ÿâëÿºòüñÿ òàêîæ ó ñôåð³ ïîë³öåéñüêîãî ìåíåäæìåíòó.

Óïðîäîâæ îñòàíí³õ äåñÿòèë³òü äîêîð³ííî çì³íèëèñü îáðàçè ëþäèíè, ÿê³
³ñíóâàëè ðàí³øå. Ñó÷àñí³ ìèñëèòåë³, çîêðåìà, Å. Ôðîìì, â³äçíà÷àþòü, ùî ïðèðîäà
ëþäèíè ïîëÿãàº ó òîìó, ùî ó íå¿ âçàãàë³ íåìàº ô³êñîâàíî¿ ïðèðîäè, ñóòí³ñòü ëþ-
äèíè – öå ìîæëèâ³ñòü ðîçâèâàòèñü ó áóäü-ÿêîìó îáðàíîìó íàïðÿì³ [21, c. 80].
ªäèíå, ùî ìîæíà ñêàçàòè óïåâíåíî, öå òå, ùî ëþäèíà äóæå ð³çíà, âîíà âèõîäèòü
çà ìåæ³ çàäàíîãî, ¿¿ ñóòí³ñòü ïîëÿãàº â òðàíñöåíäåíö³¿. ßê ââàæàº ìåòîäîëîã ïðè-
ðîäîçíàâñòâà ². Ïðèãîæèí, óïðîäîâæ ÕÕ ñòîë³òòÿ äîêîð³ííî çì³íèâñÿ é îáðàç
íàóêè [16, c. 50]. Òðàäèö³éíî ââàæàëîñü, ùî íàóêà îïèñóº ñòàá³ëüí³, äåòåðì³íîâàí³
ïðîöåñè, ïðîòå, ÷èì á³ëüøå ïîãëèáëþâàëîñü ï³çíàííÿ, òèì ïîìèëêîâ³øîþ âèÿâ-
ëÿëàñü ïîä³áíà äóìêà. ². Ïðèãîæèí ñòàâ Íîáåë³âñüêèì ëàóðåàòîì çà â³äêðèòòÿ â
íåîðãàí³÷í³é ïðèðîä³, òàê çâàíèõ, á³ôóðêàö³éíèõ ïðîöåñ³â, òîáòî ïðîöåñ³â, ÿê³ íå
äåòåðì³íîâàí³ ïîâí³ñòþ, â ÿêèõ âèíèêàþòü ðîçðèâè äåòåðì³íàö³¿. Ïðîöåñ ìîæå
ïðèéíÿòè ð³çí³ íàïðÿìè ³ íåìîæëèâî âèçíà÷èòè êîíêðåòíèé øëÿõ, çà ÿêèì â³í
ï³äå. Ñàìå â íåð³âíîâàæíèõ ñèñòåìàõ ìîæëèâå ðîçøèðåííÿ ìàñøòàá³â ñàìî¿ ñèñòåìè,
çì³íà â³äíîñèí ³ç çîâí³øí³ì ñåðåäîâèùåì, â òàêèõ ñèñòåìàõ â³äáóâàºòüñÿ ³ñòèííèé
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ðîçâèòîê. Íàðåøò³, çì³íèëàñü êàðòèíà ñâ³òó, ÿêà ³ñíóâàëà óïðîäîâæ òèñÿ÷îë³òü,
îñê³ëüêè ïîðóøèëàñü ñèñòåìà íåïîõèòíèõ ö³ííîñòåé. Ó ÕÕ ñòîë³òò³ âèíèêëà, òàê
çâàíà, ïîñòìîäåðí³ñòñüêà ñèñòåìà ñâ³òó. Ïîñòìîäåðí³çì, íà äóìêó Ä.Î. Ëåîíòüºâà,
ô³ëîñîôñüêè êîðåêòíî äîâåäåíà â³äñóòí³ñòü îá’ºêòèâíèõ ï³äñòàâ ³ñíóâàííÿ ö³íí³ñ-
íèõ ñèñòåì, ÿêùî íå ââàæàòè òàêîþ ï³äñòàâîþ ³ñòîðè÷í³ àñïåêòè ïðèéíÿòòÿ ïåâíèõ
ö³ííîñòåé íà îêðåìèõ òåðèòîð³ÿõ [10].

Ó ñèñòåì³ ïîë³ö³¿ â ì³ðó ðîçâèòêó íàóêîâî-òåõí³÷íîãî ïðîãðåñó, óñêëàäíåííÿ
ïðàö³, ï³äâèùåííÿ ð³âíÿ îñâ³òè íàñåëåííÿ, óñï³õ âñå á³ëüøå çàëåæèòü â³ä çíàíü
³ çä³áíîñòåé ïðàö³âíèê³â, ñòóïåíÿ ¿õ ï³äãîòîâêè. Çðîñòàº ðîëü ìîòèâàö³¿ ïî-
ë³öåéñüêîãî, ÿêèé â óìîâàõ ñêëàäíî¿, ÷àñîì òâîð÷î¿ ðîáîòè, ñòàº ñàìîðåãóëüîâàíîþ
ñèñòåìîþ, êîëè ïðàö³âíèê âèçíà÷àº âëàñíó ïîâåä³íêó, êåð³âíèê íà íüîãî ìîæå
âïëèâàòè ëèøå îïîñåðåäêîâàíî, â³ääàþ÷è ïåðåâàãó íå àäì³í³ñòðóâàííþ, à ðåàë³çàö³¿
òèõ ñòèë³â êåð³âíèöòâà, ÿê³ ïåðåäáà÷àþòü ñï³âó÷àñòü, âèçíàííÿ îñîáèñòèõ çàñëóã
êîíêðåòíèõ ïðàö³âíèê³â ïîë³ö³¿, ãëàñí³ñòü ðåçóëüòàò³â ä³ÿëüíîñò³, íàäàííÿ ³íôîð-
ìàö³¿ äëÿ ñàìîîö³íêè. Ïðè öüîìó ïîë³öåéñüêà ä³ÿëüí³ñòü â ñó÷àñíîìó ñóñï³ëüñòâ³
òàêîæ õàðàêòåðèçóºòüñÿ çðîñòàþ÷îþ íåâèçíà÷åí³ñòþ. Ïîë³öåéñüê³é ñëóæáîâ³é
ä³ÿëüíîñò³ âëàñòèâ³ ñïåöèô³÷í³ ïñèõîëîã³÷í³ îñîáëèâîñò³, à ñàìå: 1) çíà÷íà â³äïîâ³-
äàëüí³ñòü çà ïðèéíÿò³ ð³øåííÿ; 2) îïîñåðåäêîâàí³ñòü îïåðàö³é ÷åðåç íàÿâí³ñòü
ñòàòóòíèõ â³äíîñèí; 3) íåîáõ³äí³ñòü ä³ÿòè â óìîâàõ íåîäíîçíà÷íîñò³ é íåâèçíà÷åíîñò³;
4) íåàëãîðèòì³÷íèé õàðàêòåð áàãàòüîõ îïåðàö³é; 5) æîðñòêà äåòåðì³íàö³ÿ îïåðàö³é
÷àñîâèìè ïàðàìåòðàìè, çàäàíèìè îðãàí³çàö³éíèìè óìîâàìè; 6) çíà÷íèé îáñÿã òà
ð³çíîìàí³òí³ñòü îïåðàòèâíèõ çàâäàíü ³ ä³é; 7) ñîö³îòåõí³÷íèé õàðàêòåð ä³é; 8) âè-
ñîêà ïñèõîëîã³÷íà íàïðóæåí³ñòü ä³ÿëüíîñò³; 9) çíà÷íà çàëåæí³ñòü åôåêòèâíîñò³
ä³é â³ä ³íäèâ³äóàëüíî-ïñèõîëîã³÷íèõ ÿêîñòåé îñîáè; 10) çíà÷íà çàëåæí³ñòü
ðåçóëüòàòó ä³ÿëüíîñò³ ïîë³öåéñüêîãî â³ä ÷èííèê³â, ÿê³ ïåðåáóâàþòü ïîçà ìåæàìè
ðåãóëþþ÷îãî âïëèâó.

Íà äóìêó äîñë³äíèê³â, âèõ³ä ç åêçèñòåíö³àëüíîãî êóòà, ñòâîðåíîãî íåâèçíà÷å-
í³ñòþ, âáà÷àºòüñÿ ó âèðîáëåíí³ îñîáèñò³ñòþ æîðñòêî¿ âíóòð³øíüî¿ ñòðóêòóðè ³
ïðèéíÿòòÿ â³äïîâ³äàëüíîñò³ çà ï³äñòàâè ñâîº¿ ïîâåä³íêè, ñàìîñò³éíîìó ñòâîðåíí³
ñóá’ºêòèâíèõ êðèòåð³¿â âëàñíî¿ ä³ÿëüíîñò³ [2; 5; 12; 21; 22]. Öå ñòîñóºòüñÿ ³ ïîë³-
öåéñüêèõ, ÿê³ ä³þòü ïåðåâàæíî â óìîâàõ íåâèçíà÷åíîñò³.

Íåâèçíà÷åí³ñòü ñòàëà íàéâàæëèâ³øîþ õàðàêòåðèñòèêîþ ñóñï³ëüíîãî æèòòÿ,
¿¿ àòðèáóòîì. Ó ñâ³ò³ äóæå áàãàòî íåâèçíà÷åíîñò³, âîíà àáñîëþòíà, à â³äð³çêè âè-
çíà÷åíîñò³ – êîðîòê³ – â³äçíà÷àþòü Â.À. Êóâàê³í ³ Â.Ï. Êîâàëüîâà [8, c. 112]. Â³-
äîìèé ô³ëîñîô À. Áàäüþ ââîäèòü âàæëèâå ïîíÿòòÿ “ãîòîâí³ñòü äî ïîä³¿” ÿê îñîá-
ëèâ³ñòü ñòðàòåã³¿ ïîâåä³íêè ëþäèíè, ÿêà ãîòîâà äî ñèòóàö³¿ íåâèçíà÷åíîñò³ [2,
c. 47]. Îòæå, íåâèçíà÷åí³ñòü êð³ì íåïðèºìíèõ åìîö³é ì³ñòèòü ó ñîá³ âàæëèâèé,
ïîçèòèâíèé ïîòåíö³àë äëÿ ëþäèíè, ÿêà ìîæå, âèðîáèâøè â ñîá³ àäåêâàòíó ïîçèö³þ
ñòîñîâíî íåâèçíà÷åíîñò³, â³ä÷óòè âëàñòèâ³ ¿é ïîçèòèâí³ ìîæëèâîñò³. Ãîòîâí³ñòü äî
ïîä³¿, íà äóìêó Â.Ï. Ç³í÷åíêà, º, ïî ñóò³, ãîòîâí³ñòþ äî íåâèçíà÷åíîñò³ àáî ãîòîâí³ñòþ
äî âèáîðó [4, c. 20].

Á³ëüø³ñòü ëþäåé äî íåâèçíà÷åíîñò³ â³äíîñÿòüñÿ íåãàòèâíî. Êë³í³÷íèé àíàë³ç
ïðîáëåìè ñóá’ºêòèâíî¿ íåâèçíà÷åíîñò³ äîçâîëèâ ó÷åíèì îïèñàòè ï’ÿòü òèï³â ¿¿
ïåðåæèâàííÿ, ç ÿêèõ ÷îòèðè ìàþòü íåãàòèâíèé õàðàêòåð [18]. Ïîçèòèâíå ñòàâëåííÿ
äî íåâèçíà÷åíîñò³ ìîæëèâå, ñàìå âîíî âèÿâëÿºòüñÿ íàéá³ëüø ïðîäóêòèâíèì äëÿ
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îñîáèñò³ñíîãî ðîçâèòêó ïîë³öåéñüêèõ ³ îï³ðíîñò³ ñòðåñàì. Ñóòí³ñòü òàêîãî ñòàâëåííÿ
ïîëÿãàº â òîìó, ùîá â³äìîâèòèñÿ â³ä ³ëþç³¿ ñòàá³ëüíîñò³ é îäíîçíà÷íîñò³ êàðòèíè
ñâ³òó ³ âèðîáëÿòè ïîçèö³þ ïðèéíÿòòÿ íåâèçíà÷åíîñò³, ç ÿêîþ ç’ÿâëÿòüñÿ íîâ³
ìîæëèâîñò³. Ð³ñò òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ âèÿâèâñÿ îäíèì ³ç íàéá³ëüø
óí³âåðñàëüíèõ íàñë³äê³â ðîáîòè â åêçèñòåíö³àëüíèõ äîñë³äæåííÿõ. Ó ðåçóëüòàò³
çì³íè ñòàâëåííÿ äî íåâèçíà÷åíîñò³ âîíà ïåðåñòàº áóòè ÷èìîñü, ÷îãî ïîòð³áíî áîÿ-
òèñÿ ³ â³ä ÷îãî ñë³ä ò³êàòè, à ïî÷èíàº ïðèíîñèòè ëþäÿì çàäîâîëåííÿ, çàâäÿêè
÷îìó âîíè íàáóâàþòü çäàòíîñò³ â³ä÷óâàòè ïîçèòèâí³ åìîö³¿.

Ñüîãîäí³ ðîçðîáëåíî ê³ëüêà îïèòóâàëüíèê³â, ùî âèêîðèñòîâóþòüñÿ ç ìåòîþ
ïñèõîëîã³÷íî¿ ä³àãíîñòèêè òîëåðàíòíîñò³ îñîáèñòîñò³ äî íåâèçíà÷åíîñò³ [4; 6; 14].
Îäíèì ³ç íàé÷àñò³øå âèêîðèñòîâóâàíèõ ìåòîäè÷íèõ çàñîá³â ó äîñë³äæåííÿõ
òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ (ÒÍ) º îïèòóâàëüíèê Ñ. Áàäíåðà TAS (Tolerance
Ambiguity Scale), óïåðøå îïóáë³êîâàíèé ó 1962 ðîö³. Òîëåðàíòí³ñòü äî íåâèçíà÷å-
íîñò³ (ÒÍ) ðîçãëÿäàºòüñÿ Áàäíåðîì ÿê ³íäèâ³äóàëüíà ñõèëüí³ñòü (ñõèëüí³ñòü)
ðîçãëÿäàòè (îö³íþâàòè) íåâèçíà÷åí³ ñèòóàö³¿ ÿê áàæàí³, àáî ó âèïàäêó ïðîÿâó ³í-
òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ (²ÒÍ) – ÿê çàãðîçëèâ³. Òîëåðàíòí³ñòü äî íåâèç-
íà÷åíîñò³ º îñîáèñò³ñíîþ ðèñîþ, ùî âèçíà÷àº ñòàâëåííÿ ³íäèâ³äà äî íåîäíîçíà÷íèõ,
íåâèçíà÷åíèõ, òðèâîæíèõ ñèòóàö³é íåçàëåæíî â³ä åìîö³éíîãî çíàêó ö³º¿ íåâèçíà-
÷åíîñò³. Îñîáà, òîëåðàíòíà äî íåâèçíà÷åíîñò³, ðîçãëÿäàº áóäü-ÿêó íåâèçíà÷åíó
ñèòóàö³þ ÿê ìîæëèâ³ñòü âèáîðó, ðîçâèòêó, íàáóòòÿ íîâîãî äîñâ³äó, íå â³ä÷óâàº
äåñòðóêòèâíî¿ òðèâîãè â íåâèçíà÷åíèõ ñèòóàö³ÿõ, çäàòíà àêòèâíî ³ ïðîäóêòèâíî
ä³ÿòè â íèõ. Ïðîòå îñîáà ³íòîëåðàíòíà äî íåâèçíà÷åíîñò³ â ñèòóàö³ÿõ íåâèçíà÷åíîñò³
(àáî íàâ³òü çàãðîçè ¿¿ âèíèêíåííÿ) äåìîíñòðóº âèñîêèé ð³âåíü òðèâîæíîñò³, íàâ³òü
ÿêùî öÿ íåâèçíà÷åí³ñòü îçíà÷àº ïîçèòèâí³ çì³íè â ìàéáóòíüîìó. ²íòîëåðàíòí³ äî
íåâèçíà÷åíîñò³ îñîáè ñõèëüí³ äî æîðñòêî¿ ðåãëàìåíòàö³¿ óñ³õ ñôåð æèòòÿ, ó òîìó
÷èñë³ ñòîñóíê³â ³ ñèñòåì íàáóòòÿ äîñâ³äó. Òàêèì ÷èíîì, ïîíÿòòÿ ³íòîëåðàíòíîñò³
äî íåâèçíà÷åíîñò³ çáëèæóºòüñÿ ç ïîíÿòòÿì ðèã³äíîñò³, à òîëåðàíòí³ñòü – ç ïîíÿòòÿì
æèòòºñò³éêîñò³ [13].

Òðàäèö³éíî ïñèõîëîã³ÿ äîñë³äæóº ôåíîìåí òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³
â êîíòåêñò³ âèâ÷åííÿ éîãî âçàºìîçâ’ÿçêó ç îñîáèñò³ñíèìè ðèñàìè. Òàê, íàïðèêëàä,
ïðîïîíóâàëîñÿ ðîçãëÿäàòè òîëåðàíòí³ñòü äî íåâèçíà÷åíîñò³ ÿê ÷àñòèíó ÷èííèêà
“Âåëèêî¿ ï’ÿò³ðêè”, ÿêèé íàçèâàþòü â³äêðèò³ñòþ äîñâ³äó ³ âðàæåííÿì (îpenness
to experience). Ó ñïåö³àëüíîìó äîñë³äæåíí³ àêàäåì³÷íî¿ óñï³øíîñò³ ñòóäåíò³â ïî-
êàçàíî, ùî â³äêðèò³ñòü íîâîìó äîñâ³äó âèÿâëÿºòüñÿ ïîâ’ÿçàíîþ ó ñòóäåíò³â ç áëà-
ãîïîëó÷÷ÿì óïðîäîâæ “àêàäåì³÷íèõ ïåðåõîä³â” (âñòóï äî âóçó, àäàïòàö³ÿ äî íüîãî)
çà äîïîìîãîþ ³íòåðïðåòàö³¿ òðóäíîù³â ³ çàãðîç, à ÒÍ ïîâ’ÿçàíà ç áëàãîïîëó÷÷ÿì
ò³ëüêè íà ïî÷àòêîâîìó åòàï³ íàâ÷àííÿ, êîëè ïðèñóòí³ íåâèçíà÷åí³ñòü, íîâèçíà ³
íåÿñí³ñòü ñèòóàö³¿. Äîñë³äæåííÿ âèá³ðêè 510 ñòóäåíò³â ï³äòâåðäèëî, ùî òîëåðàíò-
í³ñòü äî íåâèçíà÷åíîñò³ íå º ïðåäèêòîðîì áëàãîïîëó÷÷ÿ, êîëè ñòóäåíòè ñòàþòü
á³ëüø äîñâ³ä÷åíèìè. Òîëåðàíòí³ñòü äî íåâèçíà÷åíîñò³ òàêîæ ìîæå êîðåëþâàòè ç
³íòåëåêòîì, îñê³ëüêè òàêîæ ïîâ’ÿçàíà ç ÷èííèêàìè “Âåëèêî¿ ï’ÿò³ðêè”: ïîçèòèâíî
ç â³äêðèò³ñòþ äîñâ³äó ³ åêñòðàâåðñ³ºþ, íåãàòèâíî – ç íåéðîòèçìîì [24; 25].

Ñòàâëåííÿ äî íåâèçíà÷åíîñò³ çàçâè÷àé ðîçãëÿäàºòüñÿ â äâîõ íàïðÿìàõ: ïðèé-
íÿòòÿ óìîâ íåâèçíà÷åíîñò³ (¿õ ïîøóê, óì³ííÿ ä³ÿòè â íèõ) ³ óíèêíåííÿ íåâèç-
íà÷åíîñò³ (ñòðàõ íåâèçíà÷åíîñò³), ïðàãíåííÿ äî ÿñíîñò³.
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Îïèòóâàëüíèê òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ Áàäíåðà (ÒÍÁ) º äîñèòü
çðó÷íèì ³ “åêîíîì³÷íèì”, àäæå ñêëàäàºòüñÿ ç 16 ïóíêò³â. Àâòîðñüêà âåðñ³ÿ ïðîïîíóº
îïèòóâàëüíèê ç òðüîìà øêàëàìè: (1) íîâèçíà ïðîáëåìè, (2) ¿¿ ñêëàäí³ñòü ³ (3) íå-
ðîçâ’ÿçí³ñòü. ÒÍÁ é íàðàç³ çàëèøàºòüñÿ îäíèì ³ç íàéá³ëüø â³äîìèõ ³ íàé÷àñò³øå
âèêîðèñòîâóâàíèõ ó äîñë³äæåííÿõ òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³, ùî ïîâ’ÿçàíî
ïåðåäóñ³ì ç éîãî âèñîêîþ êîíñòðóêòíîþ âàë³äí³ñòþ, ÿêà áóëà äîñÿãíóòà ïðè éîãî
ðîçðîáö³ òà àïðîáàö³¿ øëÿõîì ðåòåëüíîãî ñï³ââ³äíîøåííÿ îòðèìóâàíèõ ðåçóëüòàò³â
³ç á³îãðàô³÷íèìè äàíèìè îïèòóâàíèõ, ïîêàçíèêàìè ñîö³àëüíî¿ îö³íêè, âèáîðîì
êàð’ºðè, ñòàâëåííÿì äî ðåë³ã³¿ òà ³íøèìè ñîö³àëüíèìè ïîêàçíèêàìè, à òàêîæ ç
áàãàòüìà ïñèõîëîã³÷íèìè çì³ííèìè.

Çä³éñíþâàëàñü âàë³äèçàö³ÿ ðîñ³éñüêîìîâíîãî âàð³àíòó îïèòóâàëüíèêà. Ó
ïðàêòèêóì³ ç ä³àãíîñòèêè òîëåðàíòíîñò³ îñîáèñòîñò³ Ñîëäàòîâî¿ â³äñóòí³ äàí³ ùîäî
âàë³äèçàö³¿ ìåòîäèêè, çãàäóºòüñÿ ëèøå, ùî îáñÿã âèá³ðêè ñêëàäàâ 58 îñ³á. Ó äî-
ñë³äæåíí³ Êîðí³ëîâî¿ âçÿëè ó÷àñòü 1082 îñ³á ó â³ö³ â³ä 17 äî 82 ðîê³â, 704 æ³íêè
³ 376 ÷îëîâ³ê³â. Çàãàëüíà âèá³ðêà ñêëàäàëàñÿ ç ê³ëüêîõ ãðóï ðåñïîíäåíò³â: ñòóäåíò³â,
âèêëàäà÷³â ³ â³éñüêîâîñëóæáîâö³â [7, c. 98]. Äëÿ îö³íêè êîíâåðãåíòíî¿ âàë³äíîñò³
îïèòóâàëüíèêà çàñòîñîâóâàëàñÿ øêàëà òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ Ä. Ìàêëåéíà
(MSTAT-1) â àäàïòàö³¿ Å.Ã. Ëóêîâèöüêî¿. Çà ðåçóëüòàòàìè ñòàòèñòè÷íîãî àíàë³çó
âèÿâëåíî äîñòîâ³ðíå ï³äâèùåííÿ ³íòîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ ç â³êîì, à òà-
êîæ á³ëüøèé ¿¿ ð³âåíü ó ÷îëîâ³ê³â, õî÷à öÿ â³äì³íí³ñòü íåâåëèêà, òîìó ìîæíà
ñòâåðäæóâàòè, ùî ìåòîäèêà íåñïåöèô³÷íà â³äíîñíî ñòàò³ é â³êó. Ïðè ìíîæèííîìó
ïîïàðíîìó ïîð³âíÿíí³ ãðóï áóëî âñòàíîâëåíî, ùî çíà÷èìî âèä³ëÿþòüñÿ äâ³ ï³äâè-
á³ðêè: ãðóïà â³éñüêîâîñëóæáîâö³â ³ ãðóïà ñòóäåíò³â  àêàäåì³¿ òåàòðàëüíîãî ìèñòåöò-
âà. Âñòàíîâëåíî òàêîæ, ùî òîëåðàíòí³ñòü äî íåâèçíà÷åíîñò³ ñëàáî ïîçèòèâíî ïîâ’ÿçà-
íà ç ãîòîâí³ñòþ äî ðèçèêó ³ ç ïîêàçíèêîì òîëåðàíòíîñò³/ ³íòîëåðàíòíîñò³ çà îïè-
òóâàëüíèêîì Ìàêëåéíà [7].

Ç ìåòîþ åêñïåðèìåíòàëüíîãî äîñë³äæåííÿ ïñèõîä³àãíîñòè÷íèõ ìîæëèâîñòåé
ìåòîäèêè Áàäíåðà òà ¿¿ àäàïòàö³¿ âèêîðèñòàíî ðåçóëüòàòè îïèòóâàííÿ ïðàö³âíèê³â
Íàö³îíàëüíî¿ ïîë³ö³¿ Óêðà¿íè óïðîäîâæ 2018 ðîêó. Äëÿ òåñòóâàííÿ áóëè â³ä³áðàí³
ïðàö³âíèêè, ÿêèõ ïîâàæàþòü ó êîëåêòèâ³ òà ÿêèì ïðèòàìàíí³ âèñîê³ ìîðàëüíî-
ä³ëîâ³ ÿêîñò³. Òåñòóâàííÿ ïðîâîäèëîñü ó äåñÿòè îáëàñòÿõ Óêðà¿íè (Â³ííèöüêà,
Õìåëüíèöüêà, Õåðñîíñüêà, Ìèêîëà¿âñüêà, ×åðêàñüêà, Êè¿âñüêà, Õàðê³âñüêà, Æè-
òîìèðñüêà, Ïîëòàâñüêà), óñüîãî îáñòåæåíî 390 ðåñïîíäåíò³â (310 ÷îëîâ³ê³â ³ 80
æ³íîê). Äëÿ âèð³øåííÿ ïèòàííÿ â³äïîâ³äíîñò³ áàçîâèõ íîðì ìåòîäèêè Áàäíåðà,
à òàêîæ êîðåêòíîñò³ ¿õ âèêîðèñòàííÿ ïðè òåñòóâàíí³ ïðàö³âíèê³â ïîë³ö³¿ ïðîâåäåíå
åêñïåðèìåíòàëüíå äîñë³äæåííÿ. Ñïî÷àòêó çà äîïîìîãîþ òðüîõ ïåðåêëàäà÷³â, à
òàêîæ ïñèõîëîã³â Äåðæàâíîãî íàóêîâî-äîñë³äíîãî ³íñòèòóòó (ÄÍÄ²) ÌÂÑ Óêðà¿íè
ðîçðîáëåíèé óêðà¿íñüêîìîâíèé âàð³àíò îïèòóâàëüíèêà, òåêñò ÿêîãî ìàêñèìàëüíî
íàáëèæåíèé äî çì³ñòó îðèã³íàëüíî¿ âåðñ³¿, â ÿê³é âèêîðèñòîâóâàëèñÿ òðàäèö³éí³
äëÿ óêðà¿íñüêî¿ ìîâè îñîáèñò³ñí³ äåñêðèïòîðè. Ç ìåòîþ óíèêíåííÿ òðóäíîù³â ³ç
ðîçóì³ííÿì çì³ñòó òâåðäæåíü áóëè âèêëþ÷åí³ ðå÷åííÿ ç ïîäâ³éíèìè çàïåðå÷åííÿìè.
Äëÿ ïåðåâ³ðêè íàä³éíîñò³ òà âàë³äíîñò³ îïèòóâàëüíèêà çä³éñíåíî â³äïîâ³äí³ ðîç-
ðàõóíêè. Ï³ä ÷àñ óêðà¿íñüêîìîâíî¿ àäàïòàö³¿ îòðèìàíî äàí³ ùîäî òðüîõ âèä³â
íàä³éíîñò³ øêàëè: ðåòåñòîâî¿ íàä³éíîñò³, ïàðàëåëüíèõ ôîðì ³ âíóòð³øíüî¿ óçãîä-
æåíîñò³.
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Ðåòåñòîâà íàä³éí³ñòü âèðàæàºòüñÿ ÷åðåç êîåô³ö³ºíò êîðåëÿö³¿ ì³æ äâîìà
ïîñë³äîâíèìè òåñòóâàííÿìè ç ³íòåðâàëîì ó 2 òèæí³; âîíà ñòàíîâèòü: äëÿ øêàëè
(1) – íîâèçíà ïðîáëåìè – 0,70; øêàëè (2) – ñêëàäí³ñòü – 0, 68; ³ øêàëè (3) – íå-
ðîçâ’ÿçí³ñòü – 0,66 (N = 380); ð = 0,01). Îòðèìàí³ çíà÷åííÿ â³äïîâ³äàþòü ïñèõîìåò-
ðè÷íèì âèìîãàì. Äëÿ ÷àñòèíè öèâ³ëüíèõ îáñòåæóâàíèõ, ÿê³ äîáðå âîëîä³þòü óê-
ðà¿íñüêîþ òà àíãë³éñüêîþ ìîâàìè (ñëóõà÷³ ìàã³ñòðàòóðè ôàêóëüòåòó ³íîçåìíèõ
ìîâ ÍÏÓ ³ìåí³ Ì. Äðàãîìàíîâà), ïðîïîíóâàëèñü ð³çíîìîâí³ âàð³àíòè îïèòóâàëü-
íèêà, ÿê³ ðîçãëÿäàëèñü ÿê ïàðàëåëüí³ ôîðìè (îáèäâ³ ôîðìè ñêëàäàþòüñÿ ç îäíàêîâî¿
ê³ëüêîñò³ çàâäàíü; ïîïàðíî âèð³âíÿí³ çà ñòðóêòóðîþ ³ çì³ñòîì; ðåçóëüòàòè, îòðèìàí³
ç ¿õ äîïîìîãîþ, áëèçüê³ ì³æ ñîáîþ). Êîåô³ö³ºíòè êîðåëÿö³¿, îäåðæàí³ ïðè òåñòó-
âàíí³ ç äâîòèæíåâèì ³íòåðâàëîì, âèÿâèëèñü òàêèìè: äëÿ øêàëè 1 – 0,70; øêàëè
2 – 0,76; øêàëè 3 – 0,72; (N = 375; ð = 0,01). Òàêèì ÷èíîì, íàä³éí³ñòü ïàðàëåëüíèõ
ôîðì º çàäîâ³ëüíîþ. Ïðè ïåðåâ³ðö³ çà äîïîìîãîþ t-êðèòåð³þ Ñò’þäåíòà òàêîæ íå
çàô³êñîâàíî çíà÷óùèõ â³äì³ííîñòåé ì³æ ðîçïîä³ëîì òåñòîâèõ ïîêàçíèê³â çà îáîìà
ôîðìàìè (óêðà¿íñüêî– ³ àíãëîìîâíîþ). Ïðè ïåðåâ³ðö³ çà äîïîìîãîþ êðèòåð³þ
Ï³ðñîíà 2 òàêîæ íå çàô³êñîâàíî çíà÷óùèõ â³äì³ííîñòåé ì³æ ðåçóëüòàòàìè. Îòæå,
óêðà¿íîìîâíó ³ àíãëîìîâíó âåðñ³¿ îïèòóâàëüíèêà ìîæíà ââàæàòè ìàéæå òîòîæ-
íèìè.

Ç ìåòîþ ïåðåâ³ðêè âíóòð³øíüî¿ óçãîäæåíîñò³ çàâäàíü îïèòóâàëüíèêà
ðîçðàõîâóâàâñÿ êîåô³ö³ºíò -Êðîíáàõà (òàáë. 1). Îòðèìàí³ ïîêàçíèêè ìîæíà
ââàæàòè äîïóñòèìèìè â àñïåêò³ âèìîã äî ïñèõîä³àãíîñòè÷íîãî ³íñòðóìåíòàð³þ;
íåâåëèê³ çíà÷åííÿ êîåô³ö³ºíò³â ìîæíà ïîÿñíèòè íåçíà÷íîþ ê³ëüê³ñòþ òâåðäæåíü,
ÿê³ âõîäÿòü äî ò³º¿ ÷è ³íøî¿ øêàëè îïèòóâàëüíèêà.

Òàáëèöÿ 1

Êîåô³ö³ºíòè á-Êðîíáàõà äëÿ îïèòóâàëüíèêà Áàäíåðà

Шкали ТНБ 

1 2 3

α 0,67 0,69 0,65 

Ïðèì³òêà:  ð = 0,01. N = 380. Øêàëè ÒÍÁ: 1 – íîâèçíà ïðîáëåìè; 2 – ñêëàäí³ñòü; 3 –

íåðîçâ’ÿçí³ñòü.

Òàêèì ÷èíîì, îòðèìàí³ ðåçóëüòàòè ñâ³ä÷àòü ïðî çàäîâ³ëüíó íàä³éí³ñòü
àäàïòîâàíîãî óêðà¿íîìîâíîãî îïèòóâàëüíèêà Áàäíåðà.

Ç ìåòîþ äîñë³äæåííÿ êîíñòðóêòíî¿ âàë³äíîñò³ àäàïòîâàíîãî îïèòóâàëüíèêà
Áàäíåðà ïðîâåäåíå ïîð³âíÿííÿ îòðèìàíèõ äàíèõ ³ç ðåçóëüòàòàìè ³íøèõ ìåòîäèê,
çîêðåìà Ä. Ìàêëåéíà â àäàïòàö³¿ ª. Îñ³íà. Âèÿâëåíî ñåðåäí³ çà âåëè÷èíîþ êî-
ðåëÿö³¿ ì³æ ïîêàçíèêàìè òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ çà àäàïòîâàíèì îïèòó-
âàëüíèêîì Áàäíåðà ³ øêàëîþ òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ Ìàêëåéíà (r=0,39).
Êð³ì öüîãî, âèÿâëåíî êîðåëÿö³þ øêàë ÒÍÁ ç äåÿêèìè øêàëàìè îïèòóâàëüíèêà
Ìàêëåéíà (òàáë. 2).
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Òàáëèöÿ 2

Êîðåëÿö³¿ øêàë ÒÍÁ ³ ÌàêËåéíà

Ïðèì³òêà: * – ð = 0,05, ** – ð = 0,01; N = 380.

Øêàëè Ìàêëåéíà: 1 – ñòàâëåííÿ äî íîâèçíè, 2 – ñòàâëåííÿ äî ñêëàäíèõ
çàâäàíü, 3 – ñòàâëåííÿ äî íåâèçíà÷åíèõ ñèòóàö³é, 4 – ïåðåâàãà íåâèçíà÷åíîñò³,
5 – òîëåðàíòí³ñòü äî íåâèçíà÷åíîñò³, 6 – çàãàëüíèé áàë. Øêàëè ÒÍÁ: 1 – íîâèçíà
ïðîáëåìè; 2 – ñêëàäí³ñòü; 3 – íåðîçâ’ÿçí³ñòü.

Ó òàáë. 3–4 íàâåäåíî ñåðåäíüîíîðìàòèâí³ ñòàòèñòè÷í³ ïîêàçíèêè çà ìåòîäèêîþ
ÒÍÁ, îòðèìàí³ íà çàãàëüí³é âèá³ðö³ ïîë³öåéñüêèõ.

Òàáëèöÿ 3

Ñòàòèñòè÷í³ ïîêàçíèêè, îòðèìàí³ â ïðîöåñ³ òåñòóâàííÿ ïðàö³âíèê³â ïîë³ö³¿

(çàãàëüíà âèá³ðêà N = 390, 280 ÷îëîâ³êè; 110 – æ³íêè)

Ïðèì³òêà: ÷ – ÷îëîâ³êè; æ – æ³íêè. Øêàëè ÒÍÁ: 1 – íîâèçíà ïðîáëåìè; 2 – ñêëàäí³ñòü;
3 – íåðîçâ’ÿçí³ñòü. Êóðñèâîì âèä³ëåíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³

â³äì³ííîñò³ (ð=0,05).

Çà ðåçóëüòàòàìè ñòàòèñòè÷íîãî àíàë³çó âèÿâëåíî äîñòîâ³ðíå çìåíøåííÿ
òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ ó æ³íîê (çà øêàëàìè 1 – íîâèçíà ïðîáëåìè ³ 2 –
íåðîçâ’ÿçí³ñòü); à òàêîæ çà ³íòåãðàëüíèì ³íäåêñîì (â³äì³ííîñò³ çà øêàëîþ 2 ñòà-
òèñòè÷íî íå çíà÷óù³). Â³äçíà÷åíî â³êîâå çíèæåííÿ òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³;
ïðàö³âíèêè ïîë³ö³¿ â³êîì äî 30 ðîê³â ìàþòü âèù³ ³íäåêñè òîëåðàíòíîñò³ (58,3 áà-
ëè) ïðîòè á³ëüø äîñâ³ä÷åíèõ (40 ðîê³â ³ ñòàðø³) (65,5 áàë³â; ð=0,05).

Çâàæàþ÷è íà íàø³ ðîçðàõóíêè, ñåðåäí³ìè çíà÷åííÿìè çà ñóìàðíèì ³íäåêñîì
ââàæàºòüñÿ ïîêàçíèê 60,2 áàë³â, à ñåðåäíüîêâàäðàòè÷íå â³äõèëåííÿ ìàº çíà÷åííÿ

Шкали ТНБ 
 1 2 3 Сумарний 

індекс 
ч ж ч ж Ч ж ч ж 

М 15,2 13,4 26,1  27,5 13,3 12,1 62,7 57,2 

? 3,20 4,12 5,13 4,51 2,93 3,11 10,22 10, 10 

Шкали МакЛейна 
Шкали ТНБ 

1 2 3 4 5 6

1 0,29* 0,03 0,43** 0,20 0,20 0,31* 

2 0,03  0,34* 0,38** 0,02 0,21 0,15 

3 0,10  0,06 0,16 0,31* 0,30* 0,20 

Загальний 
індекс 

0,37** 0,32* 0,24 0,42** 0,30* 0,39** 
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10,11 áàë³â. “Êîðèäîð” ñåðåäí³õ çíà÷åíü çà øêàëàìè ìåòîäèêè ÒÍÁ çíàõîäèòüñÿ
â ³íòåðâàë³ 51–75 áàë³â. Áàëè íèæ÷³ òà âèù³ çàçíà÷åíîãî ³íòåðâàëó ââàæàþòüñÿ
íèçüêèìè òà âèñîêèìè â³äïîâ³äíî íåçàëåæíî â³ä îñâ³òíüîãî ð³âíÿ ðåñïîíäåíòà.
Ïðè ïåðåíåñåíí³ òåñòóâàííÿ â ³íøå ñîö³îêóëüòóðíå ñåðåäîâèùå (â³äì³ííå â³ä
çàçíà÷åíîãî â àïðîáàö³¿) êîðèäîðè íèçüêèõ, ñåðåäí³õ òà âèñîêèõ áàë³â ìîæóòü
çì³íèòèñÿ.

Ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè çà ìåòîäèêîþ ÒÍÁ íà âèá³ðö³ ïðàö³âíèê³â
ïîë³ö³¿ (åìï³ðè÷í³ äàí³) ³ âèá³ðö³ ôàõ³âö³â ³íøèõ ïðîôåñ³é (ïåäàãîã³÷íèõ, ìåäè÷íèõ,
áàçîâ³ äàí³ Êîðí³ëîâî¿) íàâåäåíî â òàáë. 4. Ïîð³âíÿííÿ ñâ³ä÷èòü ïðî ïåâíå
ðîçõîäæåííÿ “áàçîâèõ” òà “åìï³ðè÷íèõ” îö³íîê çà ìåòîäèêîþ ÒÍÁ.

Òàáëèöÿ 4

Ïîð³âíÿííÿ ñåðåäíüîíîðìàòèâíèõ ïîêàçíèê³â,
îòðèìàíèõ ó ïðîöåñ³ ðåñòàíäàðòèçàö³¿

à) åìï³ðè÷í³ ñòàòèñòè÷í³ äàí³ (N = 390)

Шкали ТНБ 

1 2 3 Сумарний індекс 
М 14,1 26,1 13,0 60,7

3,40 4,51 3,31 10,10

á) áàçîâ³ ñòàòèñòè÷í³ äàí³ (N = 1082)

Шкали ТНБ 

1 2 3 Сумарний індекс 
М 12,6 21,2  12,5 57,9

3,72 4,13 3,22 9,15





Ïðèì³òêà: êóðñèâîì âèä³ëåíî ïîêàçíèêè, çà ÿêèìè çàô³êñîâàíî ñòàòèñòè÷íî çíà÷óù³
â³äì³ííîñò³ (ð = 0,05).

Çàóâàæèìî, ùî çà âñ³ìà øàêàëàìè íàÿâí³ â³äì³ííîñò³ ì³æ áàçîâèìè äàíèìè
³ îòðèìàíèìè íà âèá³ðö³ ïîë³öåéñüêèõ. Òàê, ñåðåäí³ ïîêàçíèêè çà øêàëàìè 1–3
ó ñåðåäîâèù³ ïðàö³âíèê³â ïîë³ö³¿ äåùî âèù³ â³ä íîðìàòèâíèõ, îòðèìàíèõ â ³íøîìó
ñîö³îêóëüòóðíîìó ñåðåäîâèù³, ïðîòå ñòàòèñòè÷íî çíà÷óù³ â³äì³ííîñò³ çàô³êñîâàíî
ò³ëüêè çà øêàëîþ 2 (ñêëàäí³ñòü).

Îòðèìàí³ ðåçóëüòàòè ñâ³ä÷àòü ïðî âèùèé ð³âåíü òîëåðàíòíîñò³ äî íåâèçíà÷åíî-
ñò³ ó ïîë³öåéñüêèõ, îñîáëèâî öå âèÿâëÿºòüñÿ ïðè ðîçâ’ÿçàíí³ ñêëàäíèõ ïðîáëåì.
Äëÿ ïðàö³âíèê³â ïîë³ö³¿ âëàñòèâ³ çäàòí³ñòü ïðîòèñòîÿòè íå ëèøå ñêëàäíèì ïðî-
áëåìàì, à é ä³ÿòè â óìîâàõ, êîëè çàâäàííÿ çäàºòüñÿ íåðîçâ’ÿçíèì. Îòðèìàí³ ðå-
çóëüòàòè óçãîäæóþòüñÿ ³ç ðàí³øå âèÿâëåíèìè (íà îñíîâ³ ²íäèâ³äóàëüíî-òèïîëî-
ã³÷íîãî îïèòóâàëüíèêà) ðèñàìè ïîë³öåéñüêèõ (âèñîêà ïðàöåçäàòí³ñòü, ñòðåñîñò³é-
ê³ñòü, ñì³ëèâ³ñòü, àêòèâí³ñòü, åêñòðàâåðñ³ÿ, ñïîíòàíí³ñòü ³ ð³øó÷³ñòü; ïîë³öåéñüê³
âì³þòü ëåãêî òà øâèäêî, ÷àñòî çà âëàñíîþ ³í³ö³àòèâîþ, âñòóïàòè ó êîíòàêòè ç
íåçíàéîìèìè àáî ìàëîçíàéîìèìè ëþäüìè, âîíè ìàþòü çíà÷íèé êîìóí³êàòèâíèé

© Barko Vadym I., Barko Vadym V., Kyriienko Liudmyla, 2019
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äîñâ³ä, âîäíî÷àñ êîìóí³êàòèâíèì â³äíîñèíàì ÷àñòî âëàñòèâèé ïîâåðõîâèé òà
íåòðèâàëèé õàðàêòåð).

Òàêîæ çà äîïîìîãîþ àäàïòîâàíîãî îïèòóâàëüíèêà îáñòåæåíî 85 ñëóõà÷³â
ìàã³ñòðàòóðè Õàðê³âñüêîãî íàö³îíàëüíîãî óí³âåðñèòåòó âíóòð³øí³õ ñïðàâ (ÕÍÓÂÑ).
Âñòàíîâëåíî, ùî ñëóõà÷³ ìàã³ñòðàòóðè ÕÍÓÂÑ ç âèñîêîþ òîëåðàíòí³ñòþ äî
íåâèçíà÷åíîñò³ ìàþòü âèù³ àêàäåì³÷í³ ïîêàçíèêè óñï³øíîñò³ (r=0,37; p=0,01).
Êð³ì òîãî, ïðîâåäåíèé àíàë³ç ñâ³ä÷èòü ïðî â³äñóòí³ñòü âçàºìîçâ’ÿçêó ïîêàçíèê³â
òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³ ç ïîêàçíèêàìè òâîð÷èõ çä³áíîñòåé (çà òåñòîì
Â. Ìåäå ³ Ê. Ï³îðêîâñüêîãî). Ïðîòå âèÿâëåíî âçàºìîçâ’ÿçîê ïîêàçíèê³â òîëåðàíòíîñò³
äî íåâèçíà÷åíîñò³ ç ð³âíåì åìîö³éíîãî ³íòåëåêòó (çà àäàïòîâàíîþ íàìè ìåòîäèêîþ
ÌÅ² Ì. Ìàíîéëîâî¿), ïðè÷îìó ç êîìïîíåíòàìè ì³æîñîáèñò³ñíî¿ ñêëàäîâî¿
åìîö³éíîãî ³íòåëåêòó: îáñòåæóâàí³ ç á³ëüø âèñîêîþ òîëåðàíòí³ñòþ êðàùå ðîçóì³þòü
åìîö³¿ ³íøèõ ³ çäàòí³ íèìè óïðàâëÿòè. Òàêîæ âèÿâëåíî, ùî ïîë³öåéñüê³ ç á³ëüø
âèñîêîþ òîëåðàíòí³ñòþ äî íåâèçíà÷åíîñò³ òàêîæ äåìîíñòðóþòü á³ëüøèé ð³âåíü
çàäîâîëåíîñò³ ñëóæáîâîþ ä³ÿëüí³ñòþ (r=0,40; p=0,01), ùî îïîñåðåäêîâàíî ñâ³ä÷èòü
ïðî âèùèé ð³âåíü ¿õ ïðîôåñ³éíî¿ ïðèäàòíîñò³.

Íàâåäåìî óêðà¿íîìîâíèé âàð³àíò àäàïòîâàíîãî îïèòóâàëüíèêà Ñ. Áàäíåðà:

№ Твердження 
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о 
не
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Ш
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Ш
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зг
од
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 7
 

1. Фахівцю, який не може дати чітку
відповідь, мабуть, бракує знань 

2. Я б хотів пожити за кордоном якийсь час
3. Будь-які проблеми можливо  так чи

інакше вирішити
4. Люди, які підпорядкували своє життя

чіткому розкладу,  напевно, позбавляють
себе багатьох радощів

5. Хороша робота – це така, коли завжди
зрозуміло, що і як треба робити

6. Цікавіше займатися складною
проблемою,
ніж вирішувати просту

7. У   перспективі можна досягти більшого, 
вирішуючи маленькі, прості 
проблеми, ніж великі і складні

8. Найцікавіші люди – це ті, хто  не боїться 
бути оригінальним і не схожим на інших

9. Звичне завжди прийнятніше, ніж
незнайоме

10. Люди, які наполягають на відповіді “так” 
або “ні”, просто не знають, наскільки усе
насправді складно. 
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Îáðîáêà ðåçóëüòàò³â: íåîáõ³äíî ï³äðàõóâàòè çàãàëüíó ñóìó áàë³â, íàáðàíèõ
çà óñ³ìà ø³ñòíàäöÿòüìà ïóíêòàìè. ×èì âèùèé öåé ïîêàçíèê, òèì ðåñïîíäåíò
á³ëüø òîëåðàíòíèé äî íåâèçíà÷åíîñò³. Ï³äðàõóíîê ñóìè áàë³â çà îêðåìèìè
ñóáøêàëàìè äîçâîëÿº âèÿâèòè îñíîâíå äæåðåëî òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³:
íîâèçíó, ñêëàäí³ñòü ³ íåðîçâ’ÿçí³ñòü ïðîáëåìè.

Ñóáøêàëàì â³äïîâ³äàþòü òàê³ ïóíêòè: íîâèçíà: 2, 9, 11, 13. Ñêëàäí³ñòü: 4, 5,
6, 7, 8, 10, 14, 15, 16. Íåðîçâ’ÿçí³ñòü: 1, 3, 12. Æèðíèì øðèôòîì âèä³ëåíî ðåâåðñ-
í³ áàëè (1; 5; 7; 9; 11; 13; 15).

Ó òàáëèö³ 5 íàâåäåíî òðèð³âíåâó ïîðÿäêîâó øêàëó äëÿ îö³íêè òîëåðàíòíîñò³
äî íåâèçíà÷åíîñò³.

Òàáëèöÿ 5

Ð³âí³ ñôîðìîâàíîñò³ òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³

№ Твердження 
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11. Людина, яка веде розмірене життя без
особливих сюрпризів і несподіванок, має
бути вдячна долі 

12. Більшість найважливіших рішень
приймаються на основі неповної
інформації

13. Я віддаю перевагу вечіркам зі знайомими
людьми, аніж вечіркам, на яких
більшість запрошених мені незнайомі

14. Учителі та наставники, які нечітко
формулюють завдання, дають шанс
проявити
ініціативу і оригінальність.

15. Чим швидше усі прийдуть до єдиних
цінностей та ідеалів, тим краще

16. Хороший учитель – той, хто стимулює
формування в учнів власних поглядів

Шкала Низький рівень Середній рівень Високий рівень 

Загальний показник 16–50 51–75 76–112

Новизна 4–8 9–21 22–28

Складність 9–20 21–36 37–63

Нерозв’язність 3–8 9–16 17–21
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Ç îãëÿäó íà ðåçóëüòàòè äîñë³äæåííÿ ìîæíà â³äçíà÷èòè, ùî ñàìå òîëåðàíòí³ñòü
äî íåâèçíà÷åíîñò³ º ïðîôåñ³éíî âàæëèâîþ ðèñîþ ïîë³öåéñüêîãî ïðè ïðîâåäåíí³
äîáîðó, à ï³ä ÷àñ ïðîôåñ³éíîãî íàâ÷àííÿ öþ ÿê³ñòü íåîáõ³äíî ä³àãíîñòóâàòè, âðà-
õîâóâàòè ³ óñ³ëÿêî çì³öíþâàòè é ðîçâèâàòè. Ñàìå òàêà îñîáèñò³ñíà ÿê³ñòü, ÿê òî-
ëåðàíòí³ñòü äî íåâèçíà÷åíîñò³, çàáåçïå÷èòü ï³äâèùåííÿ åôåêòèâíîñò³ ä³ÿëüíîñò³
ïîë³öåéñüêèõ, îñê³ëüêè äîçâîëèòü êðàùå ïåðåíîñèòè íåïåðåäáà÷óâàí³ ñèòóàö³¿,
ÿê³ ïîñò³éíî ñóïðîâîäæóþòü ñëóæáîâó ä³ÿëüí³ñòü; â³äêðèº ìîæëèâîñò³ äëÿ êðåàòèâ-
íîãî îñìèñëåííÿ ñêëàäíèõ ïðîôåñ³éíèõ ñèòóàö³é, ïîøóêó âàð³àòèâíèõ ð³øåíü;
çá³ëüøèòü ñòðåñîñò³éê³ñòü ³ ïîñèëèòü ïðîäóêòèâí³ ìåõàí³çìè ïñèõîëîã³÷íîãî çàõèñòó
îñîáèñòîñò³ (ðàö³îíàë³çàö³ÿ, ñóáë³ìàö³ÿ, âèò³ñíåííÿ); ïîñèëèòü ïñèõîëîã³÷íó ãî-
òîâí³ñòü ³ íàä³éí³ñòü îñîáèñòîñò³ äî ä³é â îñîáëèâèõ ³ åêñòðåìàëüíèõ óìîâàõ;
ñïðèÿòèìå çáåðåæåííþ ïñèõîëîã³÷íîãî çäîðîâ’ÿ ïîë³öåéñüêîãî. Íàìè çä³éñíåíî
óêðà¿íîìîâíó àäàïòàö³þ îïèòóâàëüíèêà òîëåðàíòíîñò³ äî íåâèçíà÷åíîñò³; íà-âåäåíî
ºäèíèé ï³äõ³ä äî îðãàí³çàö³¿ òà ïðîâåäåííÿ òåñòóâàííÿ; âèçíà÷åíî íîâ³
ñòàíäàðòèçîâàí³ òåñòîâ³ íîðìè, âïðîâàäæåííÿ ÿêèõ ñïðèÿòèìå ï³äâèùåííþ ÿêîñò³
îö³íþâàííÿ ðåçóëüòàò³â òåñòóâàííÿ ïîë³öåéñüêèõ ïðè ïðîâåäåíí³ êîíêóðñó íà
ñëóæáó äî ïîë³ö³¿ àáî çàéíÿòòÿ âàêàíòíî¿ ïîñàäè; ðîçðàõîâàí³ ïîêàçíèêè íàä³éíîñò³
òà âàë³äíîñò³ îïèòóâàëüíèêà. Îòðèìàí³ ñåðåäíüîíîðìàòèâí³ ïîêàçíèêè äëÿ
çàãàëüíî¿ âèá³ðêè ìîæíà ââàæàòè åòàëîííèìè ïðè òåñòóâàíí³ ïðàö³âíèê³â íà
ñëóæáó äî ï³äðîçä³ë³â ïîë³ö³¿.
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TOLERANCE TO UNCERTAINTY FOR USE BY THE NATIONAL POLICE

OF UKRAINE

The article is devoted to the question of Ukrainian-speaking adaptation of
psychodiagnostic method “The questionnaire of tolerance to the uncertainty of
S. Badner”. The research was aimed at improving the system of professional
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psychological selection of personnel for the National Police of Ukraine. The current
interest in the study of the level of individual tolerance to uncertainty is connected
with research, indicates the practical significance of this construct in various fields of
activity; many authors claim that tolerance to uncertainty is important for success in
legal, medical, pedagogical and other professions. According to research findings,
tolerance for uncertainty may correlate with intelligence, and it is also related to the
factors of the “Big Five” questionnaire: positive with openness of experience and
extraversion, negative – with neuroticism.

The article describes the theoretical basis and internal structure of the adaptation
process, discloses the procedure and results of the research on the reliability and
validity of the adapted Badner’s questionnaire, the obtained average standard indicators
for the general sample of police officers and defines new standardized test norms.
According to the results of the statistical analysis, a decrease in tolerance to uncertainty
among women has been identified, as well as an age-related decrease in this indicator
in the police force. The conclusion is made that such quality of a person as tolerance
to uncertainty will provide increase of efficiency of activity of policemen, will allow
them to endure unforeseen situations better, to search for variable decisions of tasks
in view, will increase stress resistance, will strengthen productive mechanisms of
psychological protection of a person (rationalization, sublimation, displacement) and
psychological readiness for actions in special and extreme conditions. The results of
the study confirmed the diagnostic verification of the adapted questionnaire.

Keywords: tolerance to uncertainty, psychodiagnostic techniques, Ukrainian
language adaptation, reliability, validity, average normative indices, standardized test
norms.
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ÒÅÍÄÅÍÖ²¯ ÂÄÎÑÊÎÍÀËÅÍÍß ÒÅÐÌ²ÍÎËÎÃ²×ÍÎÃÎ
ÀÏÀÐÀÒÓ ÀÄÌ²Í²ÑÒÐÀÒÈÂÍÎ-ÏÐÎÖÅÑÓÀËÜÍÎ¯ ÒÅÎÐ²¯

(ðåöåíç³ÿ íà ìîíîãðàô³þ Òåðíóùàêà Ì.Ì.
 “Ïðàâîâà ïðèðîäà àäì³í³ñòðàòèâíîãî ïðîöåñó

â êîíòåêñò³ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ”)

Ó ìîíîãðàô³÷íîìó äîñë³äæåíí³ êàíäèäàòà þðèäè÷íèõ íàóê Ì.Ì. Òåðíóùàêà
“Ïðàâîâà ïðèðîäà àäì³í³ñòðàòèâíîãî ïðîöåñó â êîíòåêñò³ ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ” çà çàãàëüíîþ ðåäàêö³ºþ äîêòîðà þðèäè÷íèõ íàóê, ïðîôåñîðà
Ò.Î. Ïðîöåíêà ï³äí³ìàºòüñÿ ïèòàííÿ çóìîâëåíîñò³ óäîñêîíàëåííÿ òåðì³íîëîã³÷íîãî
àïàðàòó òåîð³¿ íàóê àäì³í³ñòðàòèâíîãî ïðàâà òà ïðîöåñó â ñó÷àñíèõ óìîâàõ
òðàíñôîðìàö³¿ ïðàâîâî¿ íàóêè. Â³äïîâ³äíå òâåðäæåííÿ çóìîâëåíå íèçêîþ ÷èííèê³â
òà ïåðåäóìîâ, ÿê³, ñâîºþ ÷åðãîþ, íà òåîðåòèêî-ïðàâîâîìó ð³âí³ íàäàþòü çìîãó ïî-
³íøîìó ðîçêðèòè çíà÷åííÿ òà çì³ñò áàçîâèõ êàòåãîð³àëüíî-ïîíÿò³éíèõ êîíñòðóêö³é.
ßñêðàâèì ïðèêëàäîì öüîãî, íà äóìêó àâòîðà, âèñòóïàº íåîáõ³äí³ñòü óòî÷íåííÿ
ïðåäìåòà ïðàâîâîãî ðåãóëþâàííÿ íàóê àäì³í³ñòðàòèâíîãî ïðàâà òà ïðîöåñó, ùî â
óìîâàõ ëþäèíîöåíòðèñüêî¿ òå÷³¿ â àäì³í³ñòðàòèâ³ñòèö³ íàãàëüíî ïîòðåáóº íîâèõ
íàóêîâî-òåðì³íîëîã³÷íèõ íàïðàöþâàíü.

Çàãàëîì òåîð³ÿ àäì³í³ñòðàòèâíîãî ïðîöåñó ÿê ñêëàäîâà àäì³í³ñòðàòèâíî-
ïðàâîâî¿ íàóêè îñòàíí³ì ÷àñîì äèíàì³÷íî ðîçâèâàºòüñÿ, ùî ÿñêðàâî ³ëþñòðîâàíî
ó ïîçèö³ÿõ íàóêîâèõ àäì³í³ñòðàòèâíèõ øê³ë Óêðà¿íè ùîäî ïðèçíà÷åííÿ, ì³ñöÿ òà
ðîë³ àäì³í³ñòðàòèâíîãî ïðàâà ó ïëîùèí³ ðåàë³çàö³¿ êîíñòèòóö³éíèõ ïðàâ.
Óïðàâë³íñüêà ðîëü àäì³í³ñòðàòèâíîãî ïðàâà ïîñòóïîâî í³âåëþºòüñÿ àäì³í³ñòðóþ÷îþ
ðîëëþ, ùî ç ïðàêòè÷íîãî áîêó îçíà÷àº âèðîáëåííÿ òà çàñòîñóâàííÿ íîâèõ ñåðâ³ñíèõ
ìåòîäèê ó ä³ÿëüíîñò³ ïóáë³÷íî¿ àäì³í³ñòðàö³¿, òàêèõ ÿê: íàäàííÿ àäì³í³ñòðàòèâíèõ
ïîñëóã ÖÍÀÏàìè, âïðîâàäæåííÿ åëåêòðîííèõ ñåðâ³ñ³â (å-ïîñëóã) ó ìåæàõ
åëåêòðîííîãî âðÿäóâàííÿ, äåëåãóâàííÿ ïîâíîâàæåíü âèêîíàâ÷î¿ âëàäè ì³ñöåâîìó
ñàìîâðÿäóâàííþ (ðåºñòðàö³éí³ ïðîöåäóðè).

Ç ³íøîãî áîêó, ïåðåäóìîâàìè òðàíñôîðìàö³¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿ òåîð³¿
âèñòóïàþòü çîâí³øíüîïîë³òè÷í³ ïðîöåñè òà âèêîíàííÿ ì³æíàðîäíèõ çîáîâ’ÿçàíü
Óêðà¿íîþ, ÿê-îò ï³äïèñàííÿ Óãîäè ïðî àñîö³àö³þ ç ªÑ òà ïîäàëüøà ðåàë³çàö³ÿ
íîðìàòèâíèõ çàõîä³â àäì³í³ñòðàòèâíî¿ ðåôîðìè, ùî ïåðåäáà÷àº ñóòòºâå îíîâëåííÿ
àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà.

Óñ³ âèêëàäåí³ âèùå àñïåêòè (ïåðåäóìîâè) óäîñêîíàëåííÿ òåðì³íîëîã³÷íîãî
àïàðàòó àäì³í³ñòðàòèâíî-ïðàâîâî¿ òåîð³¿ áóëî âðàõîâàíî â ìåæàõ çä³éñíåíîãî
ìîíîãðàô³÷íîãî äîñë³äæåííÿ, îïèðàþ÷èñü íà îáðàíó ìåòîäîëîã³þ, ñòðóêòóðí³ñòü
³ éîãî ïîñë³äîâí³ñòü.

Ç îãëÿäó íà çàçíà÷åíå, íàóêîâà ïðàöÿ, ï³äãîòîâëåíà Ì.Ì. Òåðíóùàêîì íà
òåìó “Ïðàâîâà ïðèðîäà àäì³í³ñòðàòèâíîãî ïðîöåñó â êîíòåêñò³ ïóáë³÷íîãî
àäì³í³ñòðóâàííÿ”, º àêòóàëüíîþ ç ïîãëÿäó íàóêè àäì³í³ñòðàòèâíîãî ïðàâà òà ïðîöåñó.
Ñë³ä íàãîëîñèòè, ùî ìîíîãðàô³ÿ ñòàíîâèòü êîìïëåêñíå äîñë³äæåííÿ, ö³ë³ñíå çà
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ôîðìîþ òà çàâåðøåíå çà çì³ñòîì, ñïðÿìîâàíå íà ðîçâèòîê ñó÷àñíî¿ ïðàâîâî¿
äîêòðèíè.

Âðàõîâóþ÷è àíàë³ç ïðåäìåòà ìîíîãðàô³÷íîãî äîñë³äæåííÿ, ùî ñêëàäàº ïðàâîâó
ïðèðîäó àäì³í³ñòðàòèâíîãî ïðîöåñó â êîíòåêñò³ ïàðàäèãìè íîâ³òíüî¿ êàòåãîð³¿
“ïóáë³÷íîãî àäì³í³ñòðóâàííÿ”, ö³ëêîì ëîã³÷íî âèãëÿäàº íåîáõ³äí³ñòü òðàêòóâàííÿ
â³äïîâ³äíî¿ êàòåãîð³¿, à òàêîæ âèçíà÷åííÿ ñèñòåìîóòâîðþþ÷î¿ ñêëàäîâî¿ ïóáë³÷íîãî
³íòåðåñó òà ðîçìåæóâàííÿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ ç óïðàâë³ííÿì. Íåîáõ³äíî
çàçíà÷èòè, ùî ïóáë³÷íå àäì³í³ñòðóâàííÿ º ñó÷àñíîþ êàòåãîð³ºþ, ÿêà, ïî ñóò³, çà-
ì³íèëà äåðæàâíå óïðàâë³ííÿ â íàóêîâî-òåîðåòè÷íîìó îá³ãó, äåìîíñòðóþ÷è çì³íó
ïð³îðèòåòó ôóíêö³îíóâàííÿ ñàìî¿ äåðæàâíî¿ ñèñòåìè ó ðóñ³ â³ä àäì³í³ñòðàòèâíî-
êîìàíäíî¿ äî ñåðâ³ñíî¿. Â³äòàê ö³ëêîì ïîä³ëÿºìî ïîçèö³þ àâòîðà ùîäî çàïðî-
ïîíîâàíî¿ íèì ìåòîäîëîã³¿ òðàêòóâàííÿ òà ïîäàëüøîãî âèñâ³òëåííÿ ó äîñë³äæåíí³
êàòåãîð³é “ïóáë³÷íå àäì³í³ñòðóâàííÿ”, “ïóáë³÷íå óïðàâë³ííÿ”, çîêðåìà:

ïî-ïåðøå, êàòåãîð³þ “ïóáë³÷íå àäì³í³ñòðóâàííÿ” àâòîð ðîçãëÿäàº ÷åðåç ïðèçìó
âóçüêîãî òà øèðîêîãî çíà÷åíü. Ó âóçüêîìó – ÿê ä³ÿëüí³ñòü îðãàí³â ïóáë³÷íî¿ àä-
ì³í³ñòðàö³¿ (ñóêóïíîñò³ äåðæàâíèõ âèêîíàâ÷èõ òà ìóí³öèïàëüíèõ îðãàí³â) ùîäî
çàäîâîëåííÿ ïóáë³÷íèõ ïîòðåá (³íòåðåñó) ô³çè÷íèõ òà þðèäè÷íèõ îñ³á. Ó øèðîêîìó
çíà÷åíí³ – ÿê ä³ÿëüí³ñòü ïóáë³÷íî¿ àäì³í³ñòðàö³¿ ùîäî ðåàë³çàö³¿ ïóáë³÷íîãî ³íòå-
ðåñó, ñïðÿìîâàíó íà çàáåçïå÷åííÿ êîíñòèòóö³éíèõ ïðàâ, ñâîáîä òà ³íòåðåñ³â îñîáè
ó ïóáë³÷íî-ïðàâîâèõ â³äíîñèíàõ. Ïðè öüîìó ïîâí³ñòþ ï³äòðèìóºìî àâòîðñüêó
³äåþ, çã³äíî ç ÿêîþ íåäîö³ëüíî îáìåæóâàòèñü òðàäèö³éíîþ ³íòåðïðåòàö³ºþ ïóáë³÷íî¿
àäì³í³ñòðàö³¿ ÿê ñóêóïí³ñòþ îðãàí³â âèêîíàâ÷î¿ òà ìóí³öèïàëüíî¿ âëàäè, à íàãîëîñèòè
ñàìå íà ñïðÿìóâàíí³ ä³ÿëüíîñò³ â³äïîâ³äíèõ îðãàí³â, òîáòî ñåðâ³ñí³é ñêëàäîâ³é.
Îòæå, êàòåãîð³ÿ “ïóáë³÷íà àäì³í³ñòðàö³ÿ” ñêëàäàº ñèñòåìó äåðæàâíèõ îðãàí³â
âèêîíàâ÷î¿ âëàäè, îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ÿê³ çã³äíî ç çàêîíîäàâñòâîì
Óêðà¿íè ðåàë³çóþòü ôóíêö³¿ ïóáë³÷íîãî àäì³í³ñòðóâàííÿ â àäì³í³ñòðàòèâíî-
ïðàâîâèõ â³äíîñèíàõ, ó òîìó ÷èñë³ â³äíîñèíàõ ³ç íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã
ùîäî ðåàë³çàö³¿ ïóáë³÷íîãî ³íòåðåñó;

ïî-äðóãå, êàòåãîð³þ “ïóáë³÷íå óïðàâë³ííÿ”, áåçóìîâíî, âèçíà÷åíî ÿê ïîõ³äíó
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ, îñê³ëüêè âîíà â³äîáðàæàº ñïåöèô³êó ïðîõîäæåííÿ
ïóáë³÷íî¿ ñëóæáè. Òîìó ïóáë³÷íå óïðàâë³ííÿì, ïåðåäóñ³ì, ñòîñóºòüñÿ âíóòð³øíüî-
îðãàí³çàö³éíî¿ ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿ òà ðîçêðèâàº ïðîöåñè,
ïîâ’ÿçàí³ ç:

– âñòóïîì, ïðîõîäæåííÿì òà ïðèïèíåííÿì ïóáë³÷íî¿ ñëóæáè;
– âèêîíàííÿì çàâäàíü òà ôóíêö³é îðãàíó, äå îñîáà ïðàöþº, âèçíà÷åíèõ

øòàòíèì ðîçïèñîì ïîñàäîâèõ ïîâíîâàæåíü, à òàêîæ çàâäàíü, äîðó÷åíü, âêàç³âîê
áåçïîñåðåäíüîãî òà âèùîãî êåð³âíèöòâà;

– îðãàí³çàö³éíî-ïðàâîâèì çàáåçïå÷åííÿì ôóíêö³îíóâàííÿ ïóáë³÷íîãî îðãàíó
(íîðìàòèâíîãî, êàäðîâîãî, ô³íàíñîâîãî, ìàòåð³àëüíî-òåõí³÷íîãî).

Ñòîñîâíî ³íòåðïðåòàö³¿ ïîíÿòòÿ “àäì³í³ñòðàòèâíèé ïðîöåñ”, àâòîð çàïðîïî-
íóâàâ éîãî ïîä³ë íà êîíôë³êòíèé, ñóäîâèé òà ñåðâ³ñíèé, çâàæàþ÷è íà òðàäèö³éí³
êîíöåïö³¿ (ñóäîâó, äåë³êòíó, óïðàâë³íñüêó) ó òðàêòóâàíí³ â³äïîâ³äíîãî âèäó þðè-
äè÷íîãî ïðîöåñó, à òàêîæ âèõîäÿ÷è ç³ ñïåöèô³êè íîðìàòèâíîãî ðåãóëþâàííÿ.
Ïðîòå, íà íàøå ïåðåêîíàííÿ, âàãîìó ðîëü ó âèîêðåìëåíí³ îêðåìîãî âèäó àäì³í³ñò-
ðàòèâíîãî ïðîöåñó â àäì³í³ñòðàòèâíî-ïðîöåñóàëüí³é òåîð³¿, çîêðåìà ñåðâ³ñíîãî,
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â³ä³ãðàëà êàòåãîð³ÿ “ïóáë³÷íîãî àäì³í³ñòðóâàííÿ”, ÿêà äîçâîëèëà àâòîðó íà îñíîâ³
óïðàâë³íñüêî¿ êîíöåïö³¿ ìîäèô³êóâàòè îäíå ç êëàñè÷íèõ òðàêòóâàíü (óïðàâë³íñü-
êîãî àäì³í³ñòðàòèâíîãî ïðîöåñó) íà ñåðâ³ñíèé. Ó öüîìó íàïðÿì³ àâòîðîì çàïðîïî-
íîâàíî óäîñêîíàëèòè òåðì³íîëîã³÷íèé àïàðàò àäì³í³ñòðàòèâíî-ïðîöåñóàëüíî¿ òåîð³¿
øëÿõîì óâåäåííÿ â íàóêîâèé îá³ã ³íòåðïðåòàö³¿ àäì³í³ñòðàòèâíîãî ïðîöåñó, ðîç-
ìåæîâóþ÷è éîãî íà êîíôë³êòíèé, ñóäîâèé òà ñåðâ³ñíèé. Êîíôë³êòíèé àäì³í³ñòðà-
òèâíèé ïðîöåñ ïîëÿãàº ó ðîçâ’ÿçàíí³ ïóáë³÷íî-ïðàâîâèõ ñïîð³â êîíôë³êòíîãî õà-
ðàêòåðó (àäì³í³ñòðàòèâíî-ñóäîâèõ ñïðàâ, ñïðàâ ïðî àäì³í³ñòðàòèâí³ ïðàâîïîðóøåííÿ
òà ñïðàâ, ùî âèíèêàþòü ç ïðèâîäó ðîçãëÿäó ñêàðã ãðîìàäÿí) ó ñóäîâîìó òà àäì³-
í³ñòðàòèâíîìó ïîðÿäêàõ. Â³äòàê: “Êîíôë³êòíèé àäì³í³ñòðàòèâíèé ïðîöåñ – öå
ä³ÿëüí³ñòü ñóá’ºêò³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿ (àäì³í³ñòðàòèâíèõ îðãàí³â) òà àäì³í³-
ñòðàòèâíèõ ñóä³â, ó òîìó ÷èñë³ ñóä³â çàãàëüíî¿ þðèñäèêö³¿, ùîäî âèð³øåííÿ ïóáë³÷íî-
ïðàâîâèõ ñïîð³â, äåë³êòíèõ ñïðàâ òà ðîçãëÿäó ñêàðã”; “Ñóäîâèé àäì³í³ñòðàòèâíèé
ïðîöåñ – öå ä³ÿëüí³ñòü àäì³í³ñòðàòèâíèõ ñóäîâèõ óñòàíîâ ç ðîçãëÿäó òà âèð³øåííÿ
ïóáë³÷íî-ïðàâîâèõ ñïîð³â òà äåë³êòíèõ (àäì³í³ñòðàòèâíèõ) ñïðàâ ó ïîðÿäêàõ,
âèçíà÷åíèõ ÊÀÑÓ òà ÊÓïÀÏ”; “Ñåðâ³ñíèé àäì³í³ñòðàòèâíèé ïðîöåñ – öå ä³ÿëüí³ñòü
îðãàí³â ïóáë³÷íî¿ àäì³í³ñòðàö³¿, ÿêà ïîëÿãàº ó âèð³øåíí³ ³íäèâ³äóàëüíî-êîíêðåòíèõ
ñïðàâ ô³çè÷íèõ òà þðèäè÷íèõ îñ³á çà ¿õ çâåðíåííÿìè ùîäî íàäàííÿ àäì³í³ñòðàòèâíèõ
ïîñëóã”.

Êð³ì òîãî, â ìåæàõ äîñë³äæåííÿ àäì³í³ñòðàòèâíî-ïðîöåñóàëüíî¿ òåîð³¿ àâòîð
çâåðíóâñÿ äî àêòóàëüíîãî ïèòàííÿ ñï³ââ³äíîøåííÿ ïîíÿòü “àäì³í³ñòðàòèâíà ïðî-
öåäóðà”, “àäì³í³ñòðàòèâíå ïðîâàäæåííÿ”. Çàóâàæèìî, ùî ïðè âèð³øåíí³ â³äïîâ³äíîãî
ïèòàííÿ çä³éñíåíî àíàë³ç äîñòàòíüîãî ìàñèâó íàóêîâèõ íàïðàöþâàíü òà ÷èííîãî
àäì³í³ñòðàòèâíîãî çàêîíîäàâñòâà, â ðåçóëüòàò³ ÷îãî ðîçðîáëåíî òà ïîäàíî íèçêó
ïðîïîçèö³é ñòîñîâíî óäîñêîíàëåííÿ òåðì³íîëîã³÷íî¿ ÷àñòèíè çàêîíîïðîåêòó “Ïðî
àäì³í³ñòðàòèâíó ïðîöåäóðó”, ïåðåäóñ³ì, àâòîðñüêîãî áà÷åííÿ òà ñï³ââ³äíîøåííÿ
êàòåãîð³é “àäì³í³ñòðàòèâíà ïðîöåäóðà”, “àäì³í³ñòðàòèâíå ïðîâàäæåííÿ”. Àäì³í³ñò-
ðàòèâíà ïðîöåäóðà – ïîðÿäîê ïîñë³äîâíîãî âèêîíàííÿ ïðîöåñóàëüíèõ ä³é â ìåæàõ
ðåãëàìåíòîâàíî¿ ñòàä³éíîñò³ òà åòàï³çàö³¿ ùîäî ðîçãëÿäó àäì³í³ñòðàòèâíî¿ ñïðàâè,
ÿêèé ðåãóëþºòüñÿ îäíèì àáî äåê³ëüêîìà çàêîíîäàâ÷èìè ÷è ï³äçàêîííèìè àêòàìè;
Àäì³í³ñòðàòèâíå ïðîâàäæåííÿ – íîðìàòèâíî-âñòàíîâëåíèé ïîðÿäîê âèêîíàííÿ
ïðîöåñóàëüíèõ ä³é ó ìåæàõ ³íäèâ³äóàëüíîãî âèð³øåííÿ àäì³í³ñòðàòèâíî¿ ñïðàâè.

Òàêîæ íàäàíî àâòîðñüê³ âèçíà÷åííÿ ïðîöåäóð ðåàë³çàö³¿ ïðîâàäæåíü àäì³í³-
ñòðàòèâíîãî ïðîöåñó, à ñàìå: ñóäîâîãî, äåë³êòíîãî, àäì³í³ñòðàòèâíîãî îñêàðæåííÿ.
Ïðîöåäóðà ðåàë³çàö³¿ àäì³í³ñòðàòèâíî-ñóäîâîãî ïðîâàäæåííÿ – öå ðåãëàìåíòîâàíèé
ÊÀÑÓ ïîðÿäîê âèêîíàííÿ ïðîöåñóàëüíèõ ñòàä³é ùîäî ðîçãëÿäó ïóáë³÷íî-ïðàâîâîãî
ñïîðó â³äíîñíî îñêàðæåííÿ ð³øåíü, ä³é ÷è áåçä³ÿëüíîñò³ ñóá’ºêò³â âëàäíèõ ïîâíî-
âàæåíü àáî îñêàðæåííÿ ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü ðåàë³çàö³¿ îêðåìèõ êîí-
ñòèòóö³éíèõ ïðàâ ó òàê³é ïîñë³äîâíîñò³: çâåðíåííÿ äî àäì³í³ñòðàòèâíîãî ñóäó,
â³äêðèòòÿ àäì³í³ñòðàòèâíî¿ ñïðàâè (ïðîâàäæåííÿ), ï³äãîòîâêà àäì³í³ñòðàòèâíî¿
ñïðàâè äî ðîçãëÿäó, ðîçãëÿä àäì³í³ñòðàòèâíî¿ ñïðàâè, âèíåñåííÿ (ïîñòàíîâëåííÿ)
ð³øåííÿ ïî ñóò³ àäì³í³ñòðàòèâíî¿ ñïðàâè; Ïðîöåäóðà ðåàë³çàö³¿ ïðîâàäæåííÿ ç
ðîçãëÿäó ñêàðã (àäì³í³ñòðàòèâíîãî îñêàðæåííÿ) – öå ðåãëàìåíòîâàíèé Çàêîíîì
“Ïðî çâåðíåííÿ ãðîìàäÿí”, â³äîì÷èìè ï³äçàêîííèìè àêòàìè ïîðÿäîê âèêîíàííÿ
ïðîöåñóàëüíèõ ñòàä³é ùîäî ðîçãëÿäó ñêàðã íà ð³øåííÿ îðãàí³â (ïîñàäîâèõ îñ³á)
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ïóáë³÷íî¿ àäì³í³ñòðàö³¿, ÿê³ ïîäàþòüñÿ ó ïîðÿäêó ï³äëåãëîñò³ äî âèùîãî îðãàíó
(ïîñàäîâî¿ îñîáè, êîì³ñ³¿) çà òàêîþ ïîñë³äîâí³ñòþ: ïîäàííÿ ñêàðãè íà ð³øåííÿ
(àäì³í³ñòðàòèâíèé àêò) ïóáë³÷íî¿ àäì³í³ñòðàö³¿, â³äêðèòòÿ ïðîâàäæåííÿ àäì³í³ñòðà-
òèâíîãî îñêàðæåííÿ, ðîçãëÿä ñêàðãè ùîäî ïðåäìåòà îñêàðæåííÿ, âèíåñåííÿ
ð³øåííÿ ïî ñóò³ ðîçãëÿäó ñêàðãè; Ïðîöåäóðà ðåàë³çàö³¿ ïðîâàäæåííÿ ç íàäàííÿ
àäì³í³ñòðàòèâíèõ ïîñëóã – öå íîðìàòèâíî-ðåãëàìåíòîâàíèé ïîðÿäîê (ðåãóëþºòüñÿ
â³äîì÷èìè äîêóìåíòàìè (òåõíîëîã³÷íèìè êàðòêàìè)) ïîñë³äîâíîãî âèêîíàííÿ
ïðîöåñóàëüíèõ ä³é (åòàï³â) ïîñàäîâèìè îñîáàìè (àäì³í³ñòðàòîðàìè, (êîíñóëüòàí-
òàìè, ìîäåðàòîðàìè)) ÖÍÀÏ ùîäî êîíñóëüòóâàííÿ ñóá’ºêò³â çâåðíåííÿ, ðåºñòðàö³¿
çâåðíåííÿ, íàïðàâëåííÿ çâåðíåííÿ çà íàëåæí³ñòþ (ó ñòðóêòóðí³ ï³äðîçä³ëè) äëÿ
îïðàöþâàííÿ òà íàêëàäåííÿ ðåçîëþö³¿ íà êîæíîìó ç åòàï³â òà ïðèéíÿòòÿ îñòà-
òî÷íîãî ð³øåííÿ ùîäî çàäîâîëåííÿ ÷è â³äìîâè ó çâåðíåíí³ ñòîñîâíî âèäà÷³ ³íäè-
â³äóàëüíîãî àêòà äîçâ³ëüíîãî, ïîñâ³ä÷óâàëüíîãî, ðåºñòðàö³éíîãî, ë³öåíç³éíîãî,
àòåñòàö³éíîãî òèï³â.

Ó ðåçóëüòàò³ ïðîâåäåíîãî ìîíîãðàô³÷íîãî äîñë³äæåííÿ, Ì.Ì. Òåðíóùàêîì
çàïðîïîíîâàíî àêòóàëüí³ ïðîïîçèö³¿ ç óäîñêîíàëåííÿ òåðì³íîëîã³÷íîãî àïàðàòó
àäì³í³ñòðàòèâíî-ïðîöåñóàëüíî¿ òåîð³¿, ùî â óìîâàõ ïðèâåäåííÿ àäì³í³ñòðàòèâíîãî
çàêîíîäàâñòâà äî ñòàíäàðò³â ªÑ òà òðàíñôîðìàö³¿ àäì³í³ñòðàòèâíî-ïðàâîâî¿ íàóêè
ðîáèòü âàãîìèé âíåñîê ó ðîçâèòîê â³ò÷èçíÿíî¿ þðèäè÷íî¿ íàóêè çàãàëîì, à òàêîæ
áóäå êîðèñíèì äëÿ âèêîðèñòàííÿ ó íàóêîâî-äîñë³äíèöüêèõ ö³ëÿõ, ïðàêòè÷í³é
ä³ÿëüíîñò³, íàâ÷àëüíî-ìåòîäè÷íîìó çàáåçïå÷åíí³ âèêëàäàííÿ äèñöèïë³í àäì³í³ñò-
ðàòèâíî-ïðàâîâîãî öèêëó.

Îòæå, ìîíîãðàô³ÿ “Ïðàâîâà ïðèðîäà àäì³í³ñòðàòèâíîãî ïðîöåñó â êîíòåêñò³
ïóáë³÷íîãî àäì³í³ñòðóâàííÿ”, ï³äãîòîâëåíà Ì.Ì. Òåðíóùàêîì, ö³ëêîì ñïðàâåäëèâî
º ñåðéîçíîþ, âäóìëèâîþ íàóêîâîþ ïðàöåþ ç ïðèòàìàííèìè ¿é åëåìåíòàìè àêà-
äåì³çìó. Îñîáèñòèé âíåñîê àâòîðà ó â³ò÷èçíÿíó íàóêó àäì³í³ñòðàòèâíîãî ïðàâà òà
ïðîöåñó ö³ëêîì î÷åâèäíèé ³ çàñëóãîâóº âèñîêî¿ îö³íêè.

Çàâ³äóâà÷ êàôåäðè àäì³í³ñòðàòèâíîãî òà ³íôîðìàö³éíîãî ïðàâà 
Íàâ÷àëüíî-íàóêîâîãî ³íñòèòóòó ïðàâà òà ïñèõîëîã³¿
Íàö³îíàëüíîãî óí³âåðñèòåòó “Ëüâ³âñüêà ïîë³òåõí³êà”,
äîêòîð þðèäè÷íèõ íàóê, ïðîôåñîð

Íàä³ÿ Ïåòð³âíà Áîðòíèê
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