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Ó ñòàòò³ ðîçãëÿíóòî ïîðÿäîê âèçíàííÿ çåìåëüíî¿ ä³ëÿíêè ÿê â³äóìåðëî¿ ñïàäùèíè.
Ïðîàíàë³çîâàíî îñîáëèâîñò³ ìåõàí³çìó ïåðåõîäó ïðàâ íà òàêèé îá’ºêò äî òåðèòîð³àëüíî¿
ãðîìàäè. Äîñë³äæåíî ìåõàí³çì ðåãóëþâàííÿ âèçíàííÿ â³äóìåðëîþ çåìåëüíî¿ ä³ëÿíêè
òà çàêð³ïëåííÿ ïðàâà âëàñíîñò³ íà íå¿ çà òåðèòîð³àëüíèìè ãðîìàäàìè. Âèçíà÷åíî
ïîðÿäîê ðåàë³çàö³¿ òåðèòîð³àëüíèìè ãðîìàäàìè ïðàâà íà çåìåëüíó ä³ëÿíêó ñ³ëüñüêîãîñ-
ïîäàðñüêîãî ïðèçíà÷åííÿ ÿê íà â³äóìåðëó ñïàäùèíó.

Êëþ÷îâ³ ñëîâà: ñïàäùèíà, ñïàäêóâàííÿ, â³äóìåðë³ñòü ñïàäùèíè, òåðèòîð³àëüíà
ãðîìàäà, çåìåëüíà ä³ëÿíêà.

Â ñòàòüå ðàññìîòðåí ïîðÿäîê ïðèçíàíèÿ çåìåëüíîãî ó÷àñòêà êàê âûìîðî÷íîãî
íàñëåäñòâà. Ïðîàíàëèçèðîâàíû îñîáåííîñòè ìåõàíèçìà ïåðåõîäà ïðàâ íà òàêîé îáúåêò
ê òåððèòîðèàëüíîé îáùèíå. Èññëåäîâàí ìåõàíèçì ðåãóëèðîâàíèÿ ïðèçíàíèÿ âûìîðî÷-
íûì çåìåëüíîãî ó÷àñòêà è çàêðåïëåíèå ïðàâà ñîáñòâåííîñòè íà íåãî òåððèòîðèàëüíîé
îáùèíîé. Îïðåäåëåí ïîðÿäîê ðåàëèçàöèè òåððèòîðèàëüíûìè îáùèíàìè ïðàâà íà çå-
ìåëüíûé ó÷àñòîê ñåëüñêîõîçÿéñòâåííîãî íàçíà÷åíèÿ êàê íà âûìîðî÷íîå íàñëåäñòâî.

Êëþ÷åâûå ñëîâà: íàñëåäñòâî, íàñëåäîâàíèå, âûìîðî÷íîñòü íàñëåäñòâà, òåððèòî-
ðèàëüíàÿ îáùèíà, çåìåëüíûé ó÷àñòîê.

Ïðàâîâå ðåãóëþâàííÿ â³äóìåðëîñò³ ñïàäùèíè â³äíîñíî çåìåëüíî¿ ä³ëÿíêè ìàº
ñóòòºâ³ îñîáëèâîñò³, ÿê³ ïîëÿãàþòü ó âðåãóëþâàíí³ ïðîöåäóðè îäíî÷àñíî íîðìàìè
öèâ³ëüíîãî òà çåìåëüíîãî çàêîíîäàâñòâà, êàòåãîðèçàö³¿ çåìåëü â³äïîâ³äíî äî ¿õ ö³ëüî-
âîãî ïðèçíà÷åííÿ, øèðîêîìó êîë³ ïðàâîâ³äíîñèí, ñïåöèô³ö³ çàõîä³â ùîäî ïðàâîâî¿
îõîðîíè çåìåëü äî ïåðåõîäó ó âëàñí³ñòü òåðèòîð³àëüíî¿ ãðîìàäè, â³äì³ííîñòÿõ ó ïî-
ðÿäêó ïðàâîíàñòóïíèöòâà òà ìåæ çä³éñíåííÿ öèâ³ëüíèõ ïðàâ.

Íåçâàæàþ÷è íà íàÿâí³ñòü ð³çíèõ ï³äõîä³â äî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ,
íåäîñòàòíüî âèñâ³òëåíèìè ñüîãîäí³ çàëèøàþòüñÿ ïðîáëåìè, ïîâ’ÿçàí³ ³ç âèçíà÷åííÿì
ïîðÿäêó ðåàë³çàö³¿ ïðàâà íà çåìåëüíó ä³ëÿíêó ñ³ëüñüêîãîñïîäàðñüêîãî ïðèçíà÷åííÿ
ÿê â³äóìåðëó ñïàäùèíó.

Äî ïðîáëåìàòèêè, ïîâ’ÿçàíî¿ ç ïîðÿäêîì âèçíàííÿ â³äóìåðëîñò³ ñïàäùèíè, çâåð-
òàëèñÿ ó ñâî¿õ ðîáîòàõ òàê³ â÷åí³-öèâ³ë³ñòè, ÿê Î.ª. Êóõàðºâ, Ë.À. Ìóçèêà, Ê.Î. Íå÷àº-
âà, À.Ô. Îðºøêîâà, Î.Ï. Ïå÷åíèé, Â.². Ïîëÿíñüêà, Â.². Òåðåìåöüêèé, Þ.ª. Õîäèêî
òà ³íø³ íàóêîâö³.

Ìåòîþ ñòàòò³ º äîñë³äæåííÿ ìåõàí³çìó ðåãóëþâàííÿ âèçíàííÿ â³äóìåðëîþ çå-
ìåëüíî¿ ä³ëÿíêè òà çàêð³ïëåííÿ ïðàâà âëàñíîñò³ íà íå¿ çà òåðèòîð³àëüíèìè ãðîìàäàìè.

Âðàõîâóþ÷è âëàñíó ñóñï³ëüíó òà åêîíîì³÷íó ö³íí³ñòü, áåçóìîâíî, íàéïð³îðèòåò-
í³øèì îá’ºêòîì â³äóìåðëî¿ ñïàäùèíè º çåìåëüíà ä³ëÿíêà. Öþ âàæëèâ³ñòü ï³äêðåñëþº
ôàêò ¿¿ îñîáëèâî¿ îõîðîíè íà ð³âí³ Îñíîâíîãî Çàêîíó äåðæàâè. Òàê, ñò. 13 Êîíñòèòóö³¿
Óêðà¿íè [1] âñòàíîâëþº, ùî çåìëÿ, ¿¿ íàäðà, àòìîñôåðíå ïîâ³òðÿ, âîäí³ òà ³íø³ ïðèðîäí³
ðåñóðñè, ÿê³ çíàõîäÿòüñÿ â ìåæàõ òåðèòîð³¿ Óêðà¿íè, ïðèðîäí³ ðåñóðñè ¿¿ êîíòèíåíòàëü-
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íîãî øåëüôó, âèêëþ÷íî¿ (ìîðñüêî¿) åêîíîì³÷íî¿ çîíè º îá’ºêòàìè ïðàâà âëàñíîñò³
Óêðà¿íñüêîãî íàðîäó. Óòî÷íþþ÷è çì³ñò ïîïåðåäíüî¿ íîðìè, ñò. 14 Êîíñòèòóö³¿ Óêðà¿íè
[1] íàãîëîøóº, ùî çåìëÿ º îñíîâíèì íàö³îíàëüíèì áàãàòñòâîì, ÿêå ïåðåáóâàº ï³ä
îñîáëèâîþ îõîðîíîþ äåðæàâè.

Íàö³îíàëüíà äîêòðèíà âèõîäèòü ³ç íåìèíó÷îñò³ òîãî ôàêòó, ùî ñïàäêóâàííÿ
ïðàâ íà çåìåëüíó ä³ëÿíêó âðåãóëüîâóºòüñÿ îäíî÷àñíî íîðìàìè äâîõ ãàëóçåé: öèâ³ëüíî-
ãî òà çåìåëüíîãî ïðàâà [2, ñ. 193–194; 3, ñ. 109]. Öå º íàñë³äêîì ñêëàäíî¿ ìîäåë³
ïðàâîâ³äíîñèí ó ñôåð³ òàêîãî ïðàâîíàñòóïíèöòâà, ùî çóìîâëåíî îñîáëèâîñòÿìè ñó-
á’ºêòíîãî ñêëàäó òà ¿õ â³äïîâ³äíèìè ñóá’ºêòèâíèìè ïðàâàìè, ìåòîäîì ðåãóëþâàííÿ
ñóñï³ëüíèõ ïðàâîâ³äíîñèí.

Ç öüîãî ïðèâîäó Þ. ª. Õîäèêî âèîêðåìëþº ð³çíîâèäè ïðàâîâèõ ðåæèì³â çåìåëü-
íî¿ ä³ëÿíêè, ùî ìîæóòü ðîçãëÿäàòèñÿ ó êîíòåêñò³ ïðàâîíàñòóïíèöòâà, à ñàìå: ïðàâî-
íàñòóïíèöòâî ùîäî ñàìî¿ çåìåëüíî¿ ä³ëÿíêè; ïðàâîíàñòóïíèöòâî ïðàâ íà çåìåëüíó
ä³ëÿíêó (ðå÷îâèõ ïðàâ, â³äì³ííèõ â³ä ïðàâà âëàñíîñò³, çîáîâ’ÿçàëüíèõ ïðàâ); ïðàâîíà-
ñòóïíèöòâî ùîäî çåìåëüíî¿ ä³ëÿíêè òà ðîçì³ùåíèõ íà í³é æèòëîâîãî áóäèíêó, ñïî-
ðóäè [3, ñ. 109].

Ó ñâîþ ÷åðãó, Ê. Î. Íå÷àºâà, êðèòèêóþ÷è íàâåäåíó àâòîðîì ïîçèö³þ, íàãîëîøóº,
ùî îêðåìîþ êàòåãîð³ºþ â ö³é ñèñòåì³ ìàº áóòè ðåæèì çåìåëü ñ³ëüñüêîãîñïîäàðñüêîãî
ïðèçíà÷åííÿ [4, ñ. 90–91]. Ïîãîäæóþ÷èñü çàãàëîì ³ç òèì, ùî îá³ã çåìåëü ñ³ëüñüêîãîñïî-
äàðñüêîãî ïðèçíà÷åííÿ (ó òîìó ÷èñë³ é â àñïåêò³ ïðàâîíàñòóïíèöòâà) ä³éñíî ìàº
ïåâíó ñïåöèô³êó òà ìàêñèìàëüíó çíà÷óù³ñòü ñåðåä ³íøèõ îá’ºêò³â öèâ³ëüíèõ ïðàâ,
ñë³ä ââàæàòè, ùî òàêà ïîçèö³ÿ ðóéíóâàòèìå ñóòí³ñòü óñ³º¿ çàçíà÷åíî¿ âèùå êëàñèô³êà-
ö³¿ ÷åðåç ôàêòè÷íó â³äñóòí³ñòü ºäíîñò³ êðèòåð³þ äëÿ ¿¿ åëåìåíò³â.

Ö³ëêîì ëîã³÷íî ³ çðîçóì³ëî, ùî çåìåëüíà ä³ëÿíêà ñ³ëüñüêîãîñïîäàðñüêîãî ïðè-
çíà÷åííÿ ìîæå áóòè îá’ºêòîì ïðàâîíàñòóïíèöòâà òà îá’ºêòîì ïðàâà âëàñíîñò³ ç
ïåðåõîäîì âñ³õ ïðàâîìî÷íîñòåé âëàñíèêà, à òàêîæ îá’ºêòîì ïðàâà êîðèñòóâàííÿ,
ïîòðàïëÿþ÷è òàêèì ÷èíîì ó îáèäâ³ êàòåãîð³¿ ðåæèì³â. ßê âáà÷àºòüñÿ ç íàâåäåíîãî,
òðèåëåìåíòíî¿ ñòðóêòóðè ö³ëêîì äîñòàòíüî äëÿ îõîïëåííÿ âñ³õ âàð³àíò³â ïðàâîâîãî
âðåãóëþâàííÿ òà íàóêîâî¿ êëàñèô³êàö³¿ öüîãî ÿâèùà.

Äî òîãî æ çàêîíîäàâåöü òàêîæ îêðåìî íàãîëîøóº, ùî ïðàâèëà ñïàäêóâàííÿ ïî-
øèðþþòüñÿ ³ íà çàçíà÷åíèé âèä çåìåëü – çåìë³ ñ³ëüñüêîãîñïîäàðñüêîãî ïðèçíà÷åííÿ.
Çîêðåìà, öå âèïëèâàº ç³ çì³ñòó ÷. 1 ñò. 1225 ÖÊ Óêðà¿íè, ÿêà ïåðåäáà÷àº, ùî ïðàâî
âëàñíîñò³ íà çåìåëüíó ä³ëÿíêó ïåðåõîäèòü äî ñïàäêîºìö³â íà çàãàëüíèõ ï³äñòàâàõ, ç³
çáåðåæåííÿì ¿¿ ö³ëüîâîãî ïðèçíà÷åííÿ [5]. Òîáòî âèçíà÷àëüíèì çàëèøàºòüñÿ ö³ëüîâå
ïðèçíà÷åííÿ ³ éîãî çáåðåæåííÿ.

Âàæëèâèì ó ïðîöåäóð³ ïðàâîíàñòóïíèöòâà çåìåëüíî¿ ä³ëÿíêè ñ³ëüñüêîãîñïî-
äàðñüêîãî ïðèçíà÷åííÿ â ïîðÿäêó â³äóìåðëîñò³ ñïàäùèíè º íàëåæíà ³äåíòèô³êàö³ÿ
ÿê ñàìî¿ îñîáè çåìëåâëàñíèêà/çåìëåêîðèñòóâà÷à, òàê ³ â³äïîâ³äíî¿ çåìåëüíî¿ ä³ëÿíêè.
Äëÿ ³äåíòèô³êàö³¿ çåìåëüíî¿ ä³ëÿíêè òà ¿¿ âëàñíèêà/êîðèñòóâà÷à íà ñó÷àñíîìó åòàï³
âèêîðèñòîâóºòüñÿ ºäèíà êàäàñòðîâà êàðòîâà ñèñòåìà, ÿêà äîçâîëÿº ³ç ìàêñèìàëüíèì
ð³âíåì ñïåöèô³êàö³¿ ³íäèâ³äóàë³çóâàòè â³äïîâ³äíèé îá’ºêò öèâ³ëüíèõ ïðàâ. Òàê, çã³äíî
ç àáç. 10 ÷. 1 ñò. 1 Çàêîíó Óêðà¿íè “Ïðî Äåðæàâíèé çåìåëüíèé êàäàñòð” [6] êàäàñòðî-
âèé íîìåð çåìåëüíî¿ ä³ëÿíêè – öå ³íäèâ³äóàëüíà, ùî íå ïîâòîðþºòüñÿ íà âñ³é òåðèòîð³¿
Óêðà¿íè, ïîñë³äîâí³ñòü öèôð òà çíàê³â, ÿêà ïðèñâîþºòüñÿ çåìåëüí³é ä³ëÿíö³ ï³ä ÷àñ
¿¿ äåðæàâíî¿ ðåºñòðàö³¿ ³ çáåð³ãàºòüñÿ çà íåþ ïðîòÿãîì óñüîãî ÷àñó ³ñíóâàííÿ. Äîäàòêîâó
ìîæëèâ³ñòü ³äåíòèô³êàö³¿ çåìåëüíî¿ ä³ëÿíêè äàº òåõí³÷íà äîêóìåíòàö³ÿ çåìëåóñòðîþ
ùîäî âñòàíîâëåííÿ (â³äíîâëåííÿ) ìåæ çåìåëüíî¿ ä³ëÿíêè â íàòóð³ (íà ì³ñöåâîñò³),
ùî ïåðåäáà÷åíî àáç. 2 ÷. 2 Ïðèê³íöåâèõ òà ïåðåõ³äíèõ ïîëîæåíü öüîãî Çàêîíó. Çî-
êðåìà, ó ðàç³ ÿêùî â³äîìîñò³ ïðî çàçíà÷åí³ çåìåëüí³ ä³ëÿíêè íå âíåñåí³ äî Äåðæàâíîãî
ðåºñòðó çåìåëü, ¿õ äåðæàâíà ðåºñòðàö³ÿ çä³éñíþºòüñÿ íà ï³äñòàâ³ òåõí³÷íî¿ äîêóìåíòàö³¿
³ç çåìëåóñòðîþ ùîäî âñòàíîâëåííÿ (â³äíîâëåííÿ) ìåæ çåìåëüíî¿ ä³ëÿíêè â íàòóð³
(íà ì³ñöåâîñò³) çà çàÿâîþ ¿õ âëàñíèê³â (êîðèñòóâà÷³â çåìåëüíî¿ ä³ëÿíêè äåðæàâíî¿
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÷è êîìóíàëüíî¿ âëàñíîñò³) àáî îñîáè, ÿêà ïîäàëà çàÿâó ïðî âèçíàííÿ ñïàäùèíè â³ä-
óìåðëîþ, ÿêùî òàêà ñïðàâà ïðèéíÿòà äî ïðîâàäæåííÿ ñóäîì.

Çàÿâíèê ìàº ï³äòâåðäèòè ñóäó çàçíà÷åí³ þðèäè÷í³ ôàêòè, ùî º âèíÿòêîâî
íåîáõ³äíèì äëÿ ïåðåõîäó ñïàäùèíè â ïîðÿäêó â³äóìåðëîñò³. Öå çíàéøëî ñâîº ï³ä-
òâåðäæåííÿ ³ â ñóäîâ³é ïðàêòèö³, ÿêà íàãîëîøóº íà ïåðâèíí³é íåîáõ³äíîñò³ ³äåíòè-
ô³êàö³¿ îá’ºêòà äëÿ ïîçèòèâíîãî ð³øåííÿ ùîäî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ [7].

Ïåâíîþ ì³ðîþ îêðåìèì, õî÷à é àðõà¿÷íèì îá’ºêòîì ïðàâ íà çåìë³ ñ³ëüñüêîãîñïî-
äàðñüêîãî ïðèçíà÷åííÿ â êîíòåêñò³ ïåðåõîäó â ïîðÿäêó â³äóìåðëîñò³ çàëèøàºòüñÿ
çåìåëüíèé ïàé. Íàâ³òü ñüîãîäí³ ñóäîâ³ ïðîâàäæåííÿ ïðî âèçíàííÿ â³äóìåðëîþ ñïàä-
ùèíîþ çåìåëüíîãî ïàþ º äóæå ïîøèðåíèìè. Ó ñò. 2 Çàêîíó Óêðà¿íè “Ïðî ïîðÿäîê
âèä³ëåííÿ â íàòóð³ (íà ì³ñöåâîñò³) çåìåëüíèõ ä³ëÿíîê âëàñíèêàì çåìåëüíèõ ÷àñòîê
(ïà¿â)” [8] îñíîâíèì äîêóìåíòîì, ùî ïîñâ³ä÷óº ïðàâî íà çåìåëüíó ÷àñòêó (ïàé), º
ñåðòèô³êàò íà ïðàâî íà çåìåëüíó ÷àñòêó (ïàé), âèäàíèé ðàéîííîþ (ì³ñüêîþ)
äåðæàâíîþ àäì³í³ñòðàö³ºþ. Äîêóìåíòàìè, ùî ïîñâ³ä÷óþòü ïðàâî íà çåìåëüíó ÷àñòêó
(ïàé), òàêîæ º: ñâ³äîöòâî ïðî ïðàâî íà ñïàäùèíó; ïîñâ³ä÷åí³ ó âñòàíîâëåíîìó çàêîíîì
ïîðÿäêó äîãîâîðè êóï³âë³-ïðîäàæó, äàðóâàííÿ, ì³íè, äî ÿêèõ äîäàºòüñÿ ñåðòèô³êàò
íà ïðàâî íà çåìåëüíó ÷àñòêó (ïàé); ð³øåííÿ ñóäó ïðî âèçíàííÿ ïðàâà íà çåìåëüíó
÷àñòêó (ïàé). Íàÿâí³ñòü â³äïîâ³äíèõ þðèäè÷íèõ ôàêò³â âñòàíîâëþºòüñÿ ñóäîì íà
îñíîâ³ ïîäàíèõ äîêóìåíò³â ïî ñïðàâ³ ïðî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ.

Íàïðèêëàä, ð³øåííÿì â³ä 17 ñåðïíÿ 2015 ðîêó Êðåìåí÷óöüêîãî ðàéîííîãî
ñóäó Ïîëòàâñüêî¿ îáëàñò³ âèçíàíî â³äóìåðëîþ ñïàäùèíîþ çåìåëüíó ä³ëÿíêó ïëîùåþ
8,11 ãà äëÿ âåäåííÿ òîâàðíîãî ñ³ëüñüêîãîñïîäàðñüêîãî âèðîáíèöòâà, ÿêà ðîçòàøîâàíà
íà òåðèòîð³¿ Ïðèøèáñüêî¿ ñ³ëüðàäè òà íàëåæàëà ïîìåðëîìó, çã³äíî ç ñåðòèô³êàòîì
íà ïðàâî çà çåìåëüíó ÷àñòêó (ïàé).

Ïðè ðîçãëÿä³ ö³º¿ ñïðàâè ñóä äîñë³äèâ òàê³ äîêóìåíòè: ñåðòèô³êàò íà ïðàâî íà
çåìåëüíó ÷àñòêó (ïàé); äîâ³äêó ñ³ëüñüêî¿ ðàäè, ÿêîþ ï³äòâåðäæóºòüñÿ, ùî çà ãð-íîì
À. ÷èñëèòüñÿ çåìåëüíà ÷àñòêà (ïàé). ² öåé îá’ºêò íå âèêîðèñòîâóºòüñÿ [9].

Íà ï³äñòàâ³ íàâåäåíîãî ìîæíà êîíñòàòóâàòè, ùî çåìë³ ñ³ëüñüêîãîñïîäàðñüêîãî
ïðèçíà÷åííÿ áåçóìîâíî ìàþòü â³ä÷óòíó ñïåöèô³êó ïðàâîâîãî ðåæèìó, ùî âáà÷àºòüñÿ
ç íîðì Çåìåëüíîãî êîäåêñó Óêðà¿íè òà öèâ³ëüíîãî çàêîíîäàâñòâà, äå âñòàíîâëþþòüñÿ
çàãàëüí³ íîðìè ñïàäêóâàííÿ çåìåëüíèõ ä³ëÿíîê.

Ñóá’ºêòîì çâåðíåííÿ äî ñóäó ³ç çàÿâîþ ïðî âèçíàííÿ çåìåëüíî¿ ä³ëÿíêè â³ä-
óìåðëîþ º òåðèòîð³àëüíà ãðîìàäà (àáî îá’ºäíàíà òåðèòîð³àëüíà ãðîìàäà) ÷åðåç îðãàí
ì³ñöåâîãî ñàìîâðÿäóâàííÿ (ñ³ëüñüê³, ñåëèùí³, ì³ñüê³, îáëàñí³, ðàéîíí³ ðàäè òà ¿õ
âèêîíàâ÷³ îðãàíè). Íàñë³äêîì òàêîãî çâåðíåííÿ, íà äóìêó Â.². Òåðåìåöüêîãî, º âèíèê-
íåííÿ ïðàâà êîìóíàëüíî¿ âëàñíîñò³ [10, ñ. 98].

Íàóêîâöÿìè âèñëîâëþºòüñÿ ïîçèö³ÿ ïðî âèíÿòêîâèé òà âè÷åðïíèé õàðàêòåð
êîëà ñóá’ºêò³â, ÿê³ ìàþòü ïðàâî çâåðíóòèñÿ äî ñóäó ³ç çàÿâîþ ïðî âèçíàííÿ ñïàäùèíè
â³äóìåðëîþ. Íà âèíÿòêîâîñò³ ñóá’ºêò³â íàãîëîøóº, çîêðåìà, ³ Â.Â. Êîìàðîâ [11, ñ. 240–
241], ÿêèé çàçíà÷àº, ùî õèáíîþ ç éîãî òî÷êè çîðó º ïðàêòèêà ðîçãëÿäó ñóäîâèõ
ñïðàâ çà çàÿâîþ ïðîêóðîðà, ÿêèé º ïðåäñòàâíèêîì ³íòåðåñ³â òåðèòîð³àëüíî¿ ãðîìàäè.
Îäíàê á³ëüø ñëóøíîþ º äóìêà Î.ª. Êóõàðºâà [12, ñ. 124], ÿêèé îá´ðóíòîâóº ìîæëè-
â³ñòü òàêîãî ïðåäñòàâíèöòâà, âêàçóþ÷è, ùî â Ð³øåíí³ Êîíñòèòóö³éíîãî Ñóäó Óêðà¿íè
â³ä 8 êâ³òíÿ 1999 ð. ¹ 3-ðï/99 (ñïðàâà ïðî ïðåäñòàâíèöòâî ïðîêóðàòóðîþ Óêðà¿íè
³íòåðåñ³â äåðæàâè â àðá³òðàæíîìó ïðîöåñ³) âèçíà÷åíî, ùî ï³ä ïîíÿòòÿì “îðãàí,
óïîâíîâàæåíèé äåðæàâîþ çä³éñíþâàòè â³äïîâ³äí³ ôóíêö³¿ ó ñï³ðíèõ ïðàâîâ³äíî-
ñèíàõ”, ñë³ä ðîçóì³òè îðãàí äåðæàâíî¿ âëàäè ÷è îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ,
ÿêîìó çàêîíîì íàäàíî ïîâíîâàæåííÿ îðãàíó âèêîíàâ÷î¿ âëàäè. Ïèòàííÿ, ùî ñòà-
âèòüñÿ ïðîêóðîðîì ó çàÿâ³ ïðî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ, íàëåæèòü äî ïîâíî-
âàæåíü îðãàíó ì³ñöåâîãî ñàìîâðÿäóâàííÿ ÿê îðãàíó âèêîíàâ÷î¿ âëàäè. Ùîäî íàÿâíîñò³
ó ïðîêóðîðà ïðîöåñóàëüíîãî ïðàâà çâåðòàòèñü äî ñóäó ³ç çàÿâîþ ïðî âèçíàííÿ ñïàä-
ùèíè â³äóìåðëîþ îêðåìî çàçíà÷àºòüñÿ â óõâàë³ Âèùîãî ñïåö³àë³çîâàíîãî ñóäó
Óêðà¿íè ç ðîçãëÿäó öèâ³ëüíèõ ³ êðèì³íàëüíèõ ñïðàâ â³ä 5 æîâòíÿ 2011 ð. [13]. Òàêó
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ïîçèö³þ ï³äòðèìóþòü é ³íø³ â÷åí³ [14], à âðàõîâóþ÷è çàãàëüíå ñïðÿìóâàííÿ ³íñòèòóòó
â³äóìåðëîñò³ ñïàäùèíè íà ï³äòðèìàííÿ áàëàíñó ïóáë³÷íèõ ³íòåðåñ³â, ìîæëèâ³ñòü
òàêîãî ïðåäñòàâíèöòâà ö³ëêîì â³äïîâ³äàº íàçâàí³é êîíöåïö³¿.

Îêðåìî¿ âàãè íàáóâàº ïèòàííÿ òèì÷àñîâî¿ îõîðîíè çåìåëü, ùî ïåðåõîäÿòü â
ïîðÿäêó â³äóìåðëîñò³ ñïàäùèíè äî ìîìåíòó ïåðåõîäó ñïàäùèíè ó âëàñí³ñòü òåðèòî-
ð³àëüíî¿ ãðîìàäè ÿê â³äóìåðëî¿. Â³äïîâ³äíî äî ñò. 1285 ÖÊ Óêðà¿íè [5] ó ðàç³ â³äñóò-
íîñò³ ñïàäêîºìö³â àáî âèêîíàâöÿ çàïîâ³òó îñîáîþ, ÿêà óïðàâëÿº ñïàäùèíîþ, äî
ñêëàäó ÿêî¿ âõîäèòü çåìåëüíà ä³ëÿíêà, º ñ³ëüñüêà, ñåëèùíà, ì³ñüêà ðàäà çà ì³ñöåçíàõîä-
æåííÿì òàêî¿ çåìåëüíî¿ ä³ëÿíêè. Îñîáà, ÿêà óïðàâëÿº ñïàäùèíîþ, ìàº ïðàâî íà â÷è-
íåííÿ áóäü-ÿêèõ íåîáõ³äíèõ ä³é, ñïðÿìîâàíèõ íà çáåðåæåííÿ ñïàäùèíè äî ç’ÿâëåííÿ
ñïàäêîºìö³â àáî äî ïðèéíÿòòÿ ñïàäùèíè.

Â³äïîâ³äíî äî ÷. 2 ñò. 1283 ÖÊ Óêðà¿íè íîòàð³óñ çà ì³ñöåì â³äêðèòòÿ ñïàäùèíè,
à â íàñåëåíèõ ïóíêòàõ, äå íåìàº íîòàð³óñà, – â³äïîâ³äí³ îðãàíè ì³ñöåâîãî ñàìîâðÿäó-
âàííÿ ç âëàñíî¿ ³í³ö³àòèâè àáî çà çàÿâîþ ñïàäêîºìö³â âæèâàþòü çàõîä³â ùîäî îõîðîíè
ñïàäêîâîãî ìàéíà [5].

Çåìåëüíà ä³ëÿíêà ÿê ñïàäêîâå ìàéíî, ùî ï³äëÿãàº îõîðîí³, â êîíòåêñò³ ¿¿ ö³ëüîâîãî
ïðèçíà÷åííÿ òà ñòàíó ïðèäàòíîñò³ äî âèêîðèñòàííÿ çà ïðèçíà÷åííÿì, ïîòðåáóº îêðå-
ìèõ çàõîä³â îõîðîíè. Áåçóìîâíî, ñë³ä âðàõîâóâàòè ðèçèê ìîæëèâîñò³ ïîã³ðøåííÿ
ñòàíó çåìåëüíî¿ ä³ëÿíêè, ÿêùî âîíà ïåðåáóâàòèìå áåç âèêîðèñòàííÿ òà íàëåæíî¿
îáðîáêè äî ìîìåíòó óõâàëåííÿ ñóäîì ð³øåííÿ ùîäî âèçíàííÿ ¿¿ â³äóìåðëîþ ñïàä-
ùèíîþ. Òàêèì ÷èíîì, äîö³ëüíèì º ïðè çä³éñíåíí³ íîòàð³óñîì ä³é ç îõîðîíè çåìåëüíî¿
ä³ëÿíêè çàñòîñîâóâàòè ïîëîæåííÿ ï. 9.1 Ïîðÿäêó â÷èíåííÿ íîòàð³àëüíèõ ä³é íîòà-
ð³óñàìè Óêðà¿íè ïðî óêëàäàííÿ äîãîâîðó íà óïðàâë³ííÿ ñïàäùèíîþ [15]. Ó ñâîþ
÷åðãó, îñîáà, ÿêà óïðàâëÿº ñïàäùèíîþ, ìàº ïðàâî íà ïëàòó çà âèêîíàííÿ ñâî¿õ ïîâíî-
âàæåíü â³äïîâ³äíî äî ÷. 3 ñò. 1285 ÖÊ Óêðà¿íè [13, ñ. 111].

Ñïàäêóâàííÿ ïðàâà íà çåìåëüíó ä³ëÿíêó ïåðåõîäèòü äî ñïàäêîºìö³â íà çàãàëüíèõ
ï³äñòàâàõ, ³ç çáåðåæåííÿì ¿¿ ö³ëüîâîãî ïðèçíà÷åííÿ. Òîáòî òåðèòîð³àëüíà ãðîìàäà,
ÿêà º ñïàäêîºìöåì ïðè âèçíàíí³ ñïàäùèíè â³äóìåðëîþ, óñïàäêóº â çàãàëüíîìó
ïîðÿäêó ïåðåäáà÷åíîìó öèâ³ëüíèì çàêîíîäàâñòâîì, àëå ³ç çáåðåæåííÿì ö³ëüîâîãî
ïðèçíà÷åííÿ òàêî¿ çåìåëüíî¿ ä³ëÿíêè.

Ïðàâîíàñòóïíèöòâî â ïîðÿäêó â³äóìåðëîñò³ ñïàäùèíè ìàº ïåâí³ ïðîãàëèíè òà
êîë³ç³¿, ùî ïîòðåáóþòü ðåôîðìóâàííÿ. Òàê, ÷. 2 ñò. 1277 ÖÊ Óêðà¿íè [5] ïåðåäáà÷åíî,
ùî çàÿâà ïðî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ ïîäàºòüñÿ ï³ñëÿ ñïëèâó îäíîãî ðîêó ç
÷àñó â³äêðèòòÿ ñïàäùèíè, àëå çàêîíîäàâñòâîì íå âèçíà÷åíî æîäíèõ ãðàíè÷íèõ ñòðî-
êîâèõ îáìåæåíü äëÿ ïîäàííÿ äî ñóäó çàÿâè ïðî âèçíàííÿ ñïàäùèíè â³äóìåðëîþ. Ç
îäíîãî áîêó, öå â³äïîâ³äàº ïóáë³÷íèì ³íòåðåñàì òà ñïðèÿº ì³í³ì³çàö³¿ áåçõàçÿéíîãî
ìàéíà, ç ³íøîãî – íåäîòðèìàííÿ çàêð³ïëåíîãî ó ñò. 23 Çåìåëüíîãî Êîäåêñó Óêðà¿íè
ïðèíöèïó ïð³îðèòåòíîñò³ çåìåëü ñ³ëüñüêîãîñïîäàðñüêîãî ïðèçíà÷åííÿ ÷åðåç òðèâàëå
íåïîäàííÿ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ çàÿâè ïðî âèçíàííÿ öèõ çåìåëü â³ä-
óìåðëîþ ñïàäùèíîþ, ìîæå ñòàòè ïðè÷èíîþ ïîã³ðøåííÿ ¿õ ÿêîñò³. Çåìë³ ñ³ëüñüêîãîñ-
ïîäàðñüêîãî ïðèçíà÷åííÿ çà òàêî¿ ñèòóàö³¿ ö³ëêîì ³ìîâ³ðíî ìîæóòü ïåðåéòè äî ³íøî¿
êàòåãîð³¿. Òîìó âáà÷àºòüñÿ, ùî ïîëîæåííÿ ïðî íåîáõ³äí³ñòü ñïëèíó ð³÷íîãî òåðì³íó
ç ìîìåíòó â³äêðèòòÿ ñïàäùèíè ìàº áóòè äîïîâíåíå øåñòèì³ñÿ÷íèì ãðàíè÷íèì ñòðî-
êîì íà âèêîíàííÿ îðãàíàìè ì³ñöåâîãî ñàìîâðÿäóâàííÿ çîáîâ’ÿçàííÿ ùîäî âèÿâëåííÿ
òàêèõ çåìåëüíèõ ä³ëÿíîê òà çâåðíåííÿ äî ñóäó. Äî òîãî æ äîòðèìàííÿ çàçíà÷åíîãî
øåñòèì³ñÿ÷íîãî ñòðîêó ìàº áóòè çàáåçïå÷åíî çàõîäàìè â³äïîâ³äàëüíîñò³ (àäì³í³ñòðà-
òèâíî¿) äëÿ â³äïîâ³äíèõ îðãàí³â ì³ñöåâîãî ñàìîâðÿäóâàííÿ. Ñóäîâà ïðàêòèêà äîñ³
ðÿñí³º ð³øåííÿìè, â ÿêèõ òåðèòîð³àëüíà ãðîìàäà çâåðòàºòüñÿ äî ñóäó ï³ñëÿ ñïëèíó
çíà÷íîãî ÷àñó ï³ñëÿ âèçíà÷åíîãî çàêîíîäàâñòâîì ð³÷íîãî òåðì³íó. Íàïðèêëàä, çà
Ð³øåííÿì â³ä 26 æîâòíÿ 2015 ðîêó Êðåìåí÷óöüêîãî ðàéîííîãî ñóäó Ïîëòàâñüêî¿
îáëàñò³ ïî ñïðàâ³ ¹ 536/883/15-ö áóëî çàäîâîëåíî âèìîãó ùîäî âèçíàííÿ ñïàäùèíè
íà çåìåëüíó ä³ëÿíêó â³äóìåðëîþ, êîëè ç ìîìåíòó â³äêðèòòÿ ñïàäùèíè âæå ìèíóëî
àæ 16 ðîê³â [7].
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Òàê ñàìî ââàæàºìî áåçïåðñïåêòèâíèì âåêòîð ðîçâèòêó ïîòåíö³éíîãî çàêîíîäàâ-
ñòâà ó ðîçãëÿäóâàí³é ñôåð³ â á³ê ï³äñèëåííÿ ðîë³ äåðæàâè ÿê çåìëåâëàñíèêà. Ïðîåêò
çàêîíó “Ïðî ðèíîê çåìåëü” [17] ìàº ç ìàêñèìàëüíîþ îáåðåæí³ñòþ ï³äòðèìóâàòè
óñòàëåíó ïðàêòèêó íàáóòòÿ â³äóìåðëî¿ ñïàäùèíè òåðèòîð³àëüíèìè ãðîìàäàìè, íîðìè
ùîäî ñòàòóñó äåðæàâè ÿê çåìëåâëàñíèêà íå ìàþòü ïðèçâîäèòè äî ôàêòè÷íîãî îá-
ìåæåííÿ ïðàâ òåðèòîð³àëüíèõ ãðîìàä íà íàáóòòÿ ó âëàñí³ñòü çåìåëü ñ³ëüñüêîãîñ-
ïîäàðñüêîãî ïðèçíà÷åííÿ ïðè âèçíàíí³ ñïàäùèíè â³äóìåðëîþ òà â³äñòîðîíåííÿ òåðè-
òîð³àëüíèõ ãðîìàä ³ â³äïîâ³äíèõ ðàä â³ä âèð³øåííÿ çåìåëüíèõ ïèòàíü.

Òàêèì ÷èíîì, õî÷à ìåõàí³çì ïåðåõîäó ïðàâà âëàñíîñò³ ó ïîðÿäêó ñïàäêóâàííÿ
íà çåìåëüíó ä³ëÿíêó é äåòàëüíî ðåãëàìåíòîâàíèé ó çàêîíîäàâñòâ³ Óêðà¿íè, îäíàê
çàëèøèëèñÿ ïèòàííÿ, ÿê³ ïîòðåáóþòü óâàãè äëÿ âèð³øåííÿ ¿õ íà äîêòðèíàëüíîìó
ð³âí³ ç ìåòîþ óí³ô³êîâàíîãî çàñòîñóâàííÿ íà ïðàêòèö³. Îäíèì ³ç òàêèõ ïèòàíü ³ º
ñàìå ìåõàí³çì ïåðåõîäó ìàéíà ÿê â³äóìåðëî¿ ñïàäùèíè.
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FEATURES OF MECHANISM OF RECOGNITION AS DECEASED
INHERITANCE OF THE LAND FOR AGRICULTURAL PURPOSE

Legal regulation of the legitime of the inheritance regarding the land plot has
significant features, consisting in the settlement of the procedure simultaneously with the
norms of civil and land law, the categorization of land in accordance with their intended
purpose, a wide range of legal relationships, specific measures for the legal protection of
land before the transfer of ownership of a territorial community, differences in the order
of succession and the implementation of civil rights.

Despite the existence of different approaches to the recognition of the inheritance
from the dead, insufficiently highlighted today are the problems associated with the
definition of the procedure for realizing the right to a land plot of agricultural purpose as
an intolerable inheritance.

The procedure of recognizing the land plot as an inheritance, the mechanism of
regulation of recognition from the land plot and the consolidation of ownership of it by
territorial communities has been investigated. The peculiarities of the mechanism of
transition of rights to such an object to the territorial community are analyzed. The
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procedure of realization by territorial communities of the right to a land plot of agricultural
purpose as an intangible heritage has been determined.

It is noted that the succession in the order of death inheritance has certain gaps and
conflicts that need reform. It was established that the law does not define any limitations
of time limits for filing a court application for the recognition of a legacy from a dead
person, in addition to the provision for lodging an application for recognition of the
inheritance from the dead after the expiration of one year from the date of its opening.
Agricultural lands in this situation are likely to move to another category. It is suggested
to consolidate legally the provision on the necessity of splitting the annual term from the
moment of opening the inheritance and to restrict local self-government bodies with a 6-
month deadline for fulfilling the obligation to identify such land plots and apply to the
court. The rules on the status of the state as a landowner should not result in the actual
restriction of the rights of territorial communities to the acquisition of agricultural land
in recognition of the inheritance from the dead and the removal of territorial communities
and relevant councils from the solution of land issues.

It is summarized that although the mechanism of transfer of ownership in the order
of inheritance of the land is regulated by the legislation of Ukraine, however, there are
issues that need attention for solving them at the doctrinal level for the purpose of
uniform application in practice. One of these issues is the mechanism for the transfer of
property as a legacy.

Keywords: heritage, inheritance, deceased inheritance, territorial community.

Îòðèìàíî 14.02.2018


