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îñîáëèâîãî çì³ñòó ³ çíà÷åííÿ ó çâ’ÿçêó ç îíîâëåííÿì êðèì³íàëüíîãî ïðîöåñóàëüíîãî
çàêîíîäàâñòâà Óêðà¿íè òà çàãîñòðåííÿì êðèì³íîãåííî¿ ñèòóàö³¿ â äåðæàâ³.

Ïðè öüîìó âàðòî çàçíà÷èòè, ùî îäíèì ³ç íàéåôåêòèâí³øèõ ìåòîä³â ó ñèñòåì³
îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³ (äàë³ – ÎÐÄ) ùîäî ðîçêðèòòÿ òà çàïîá³ãàííÿ
(ïðèïèíåííÿ) òÿæêèì òà îñîáëèâî òÿæêèì çëî÷èíàì, âèêðèòòÿ òà ë³êâ³äàö³¿ çëî÷èí-
íèõ óãðóïîâàíü º âïðîâàäæåííÿ íåãëàñíèõ øòàòíèõ ³ íåøòàòíèõ ïðàö³âíèê³â îïåðà-
òèâíèõ ï³äðîçä³ë³â ó ä³ÿëüí³ñòü çëî÷èííî¿ îðãàí³çàö³¿, ïîêàçàííÿ ÿêèõ ÿê ñâ³äê³â ó
êðèì³íàëüíîìó ñóäî÷èíñòâ³ ìàþòü äóæå âàæëèâå çíà÷åííÿ ÿê äëÿ ðîçêðèòòÿ, òàê ³
äëÿ ðîçñë³äóâàííÿ îáñòàâèí, ùî ìàþòü çíà÷åííÿ äëÿ ñïðàâè. Êðèì³íàëüíèì ïðîöå-
ñóàëüíèì êîäåêñîì Óêðà¿íè (äàë³ – ÊÏÊ Óêðà¿íè) 2012 ð. ââåäåíî ³íñòèòóò íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é (ãë. 21 ÊÏÊ Óêðà¿íè). Ïðîòå ïðàêòè÷íå çàñòîñóâàííÿ
öüîãî ³íñòèòóòó ó ïðàâîçàñòîñîâí³é ä³ÿëüíîñò³ òà âèêîðèñòàííÿ, çîêðåìà, êîíô³äåí-
ö³éíîãî ñï³âðîá³òíèöòâà (ñò. 275 ÊÏÊ Óêðà¿íè) âèêëèêàëè ó ïðàêòè÷í³é ä³ÿëüíîñò³
ñë³ä÷èõ òà îïåðàòèâíèõ ï³äðîçä³ë³â ïåâí³ ñêëàäíîù³, ùî àêòóàë³çóº íåîáõ³äí³ñòü éî-
ãî íàóêîâîãî ðîçðîáëåííÿ. Ñó÷àñíà òåîð³ÿ ÎÐÄ òà êðèì³íàëüíîãî ïðîöåñó íå ìàº ºäèíîãî
ï³äõîäó äî ðîçóì³ííÿ ñóòíîñò³ òà çì³ñòó êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ç îñîáàìè,
çàëó÷åíèìè äî âèêîíàííÿ ¿¿ çàâäàíü, à ïèòàííÿ çàáåçïå÷åííÿ îñîáèñòî¿ áåçïåêè
îñ³á, óïðîâàäæåíèõ ó çëî÷èííå ñåðåäîâèùå, â ñó÷àñíèõ óìîâàõ íå íàáóëî íåîáõ³äíî¿
àêòóàëüíîñò³. Îíîâëåííÿ êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà Óêðà¿íè
ó 2012 ðîö³ íå âèð³øèëî ïðîáëåì çàáåçïå÷åííÿ áåçïåêè îñ³á, âïðîâàäæåíèõ ó çëî-
÷èííå ñåðåäîâèùå. Ïðè öüîìó ïðîôåñ³éíà ä³ÿëüí³ñòü òàêèõ îñ³á ðåãëàìåíòîâàíà íå
ò³ëüêè îïåðàòèâíî-ðîçøóêîâèì, à é êðèì³íàëüíèì ïðîöåñóàëüíèì ÷èííèì çàêîíîäàâ-
ñòâîì, ÿêå â ñó÷àñíèõ óìîâàõ íàâ³òü ï³ñëÿ éîãî îíîâëåííÿ ïîòðåáóº îïòèì³çàö³¿ ùî-
äî ñêëàäîâèõ åëåìåíò³â åôåêòèâíîãî ïðàâîâîãî, ñîö³àëüíîãî, ô³çè÷íîãî òà ïñèõîëî-
ã³÷íîãî îñîáèñòîãî çàõèñòó íåãëàñíèõ ïðàö³âíèê³â, êîòð³ âèêîíóþòü ñïåö³àëüíå çàâäàí-
íÿ ³ç ðîçêðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³, ìîæëèâîñòåé ¿õ äîïèòó ÿê ñâ³äê³â òà âèêîðè-
ñòàííÿ ¿õ ïîêàçàíü ÿê äîêàç³â ó ïðîöåñ³ êðèì³íàëüíîãî ñóäî÷èíñòâà, îñê³ëüêè ñâ³äêè
â³äïîâ³äíî äî ï “ä” ñòàòò³ 2 Çàêîíó Óêðà¿íè â³ä 23.12.93 ¹ 3782-Õ²² “Ïðî çàáåçïå÷åííÿ
áåçïåêè îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³” ìàþòü ïðàâî íà çàáåç-
ïå÷åííÿ áåçïåêè øëÿõîì çàñòîñóâàííÿ çàõîä³â, çàçíà÷åíèõ ó ñòàòòÿõ 1 ³ 7 âêàçàíîãî
Çàêîíó, çà íàÿâíîñò³ â³äïîâ³äíèõ ï³äñòàâ [1].

Íå çàïåðå÷óþ÷è â ïðèíöèï³ ³äå¿ äîö³ëüíîñò³ îñó÷àñíåííÿ êðèì³íàëüíî-ïðàâîâî¿
ïîë³òèêè â Óêðà¿í³ â êîíòåêñò³ êîìïëåêñíîãî ïðîâåäåííÿ â³äïîâ³äíèõ ðåôîðì, ñïðÿìî-
âàíèõ íà ºâðî³íòåãðàö³þ, ñóïðîâîäæóâàíèõ çàïðîâàäæåííÿì îêðåìèõ ³íñòèòóö³é
àíãëî-ñàêñîíñüêî¿ ñèñòåìè ïðàâà â êðèì³íàëüíå ñóäî÷èíñòâî Óêðà¿íè, ââàæàºìî çà
íåîáõ³äíå çâåðíóòè óâàãó íà ïåâí³, ïîâ’ÿçàí³ ç öèì, âàäè êðèì³íàëüíîãî ïðîöåñóàëü-
íîãî òà îïåðàòèâíî-ðîçøóêîâîãî çàêîíîäàâñòâà êîíöåïòóàëüíîãî õàðàêòåðó, ÿê³ ñòî-
ñóþòüñÿ çä³éñíåííÿ â ñó÷àñíèõ óìîâàõ çàõèñòó ó÷àñíèê³â êðèì³íàëüíîãî ñóäî÷èíñòâà,
òà çàáåçïå÷åííÿ îñîáèñòî¿ áåçïåêè îñ³á, ÿê³ âïðîâàäæåí³ â çëî÷èííå ñåðåäîâèùå
îïåðàòèâíèìè ï³äðîçä³ëàìè Óêðà¿íè ó ïðîöåñ³ çä³éñíåííÿ îïåðàòèâíî-ðîçøóêîâî¿
ä³ÿëüíîñò³ òà ñë³ä÷èìè ó êðèì³íàëüíîìó ïðîâàäæåíí³, îñîáëèâîñòåé äîïèòó ¿õ ó
ñòàòóñ³ ñâ³äê³â, à òàêîæ âèêîðèñòàííÿ ¿õ ïîêàçàíü ÿê äîêàç³â ï³ä ÷àñ êðèì³íàëüíîãî
ñóäî÷èíñòâà. Ãîëîâíîþ ïðàâîâîþ îñíîâîþ çàáåçïå÷åííÿ áåçïåêè ñóá’ºêò³â ÎÐÄ º
â³äîì÷³ íîðìàòèâí³ àêòè óïîâíîâàæåíèõ ï³äðîçä³ë³â ÎÐÄ ï³ä ãðèôîì òàºìíîñò³, ÿê³
ö³ çàõîäè âðåãóëüîâóþòü. Ç îãëÿäó íà âèêëàäåíå ìîæíà ä³éòè âèñíîâêó, ùî äîñë³ä-
æåííÿ ö³º¿ òåìàòèêè ìàº ÷³òêî îêðåñëåíó ìåæó ãëàñíîñò³ ³ â³äïîâ³äíî îáìåæåíå êîëî
äîïóñòèìèõ îñ³á. Öþ îáñòàâèíó ìè çîáîâ’ÿçàí³ âðàõîâóâàòè ³ ïðè ïðîâåäåíí³ íàøîãî
äîñë³äæåííÿ.

Îòæå, â³äïîâ³äíî äî ñèñòåìè çàõîä³â îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³ çã³äíî
ç³ ñò. 2 Çàêîíó Óêðà¿íè â³ä 18.02.92 ¹ 2135-Õ²² “Ïðî îïåðàòèâíî-ðîçøóêîâó
ä³ÿëüí³ñòü” ¿õ ìîæíà êëàñèô³êóâàòè ÿê ãëàñí³ òà íåãëàñí³. Íàðàç³ â ñèñòåì³ ñóá’ºêò³â
ÎÐÄ º îñîáëèâà êàòåãîð³ÿ îñ³á, ÿê³, íåãëàñíî ðåàë³çîâóþ÷è çàâäàííÿ, çàõîäè òà ôóíêö³¿
ÎÐÄ, ïîñò³éíî ñòàâëÿòü ï³ä çàãðîçó âëàñíå æèòòÿ òà çäîðîâ’ÿ. Éäåòüñÿ ïðî îñ³á,
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âïðîâàäæåíèõ ó çëî÷èííå ñåðåäîâèùå ç ìåòîþ âèêðèòòÿ òà ïðèïèíåííÿ îðãàí³çîâàíî¿ 
çëî÷èííî¿ ä³ÿëüíîñò³. Âïðîâàäæåííÿ íåãëàñíîãî ñï³âðîá³òíèêà â îðãàí³çîâàí³ çëî÷èíí³
óãðóïîâàííÿ çä³éñíþºòüñÿ çà íàÿâíîñò³ â³äîìîñòåé ïðî îðãàí³çîâàíó çëî÷èííó ä³ÿëü-
í³ñòü òà íà ï³äñòàâ³ ïèñüìîâîãî äîðó÷åííÿ. Íåãëàñíèé ñï³âðîá³òíèê äëÿ âèêîíàííÿ
äîðó÷åííÿ âïðàâ³ ï³ä ëåãåíäîþ ïðèêðèòòÿ âñòóïàòè â òðóäîâ³, öèâ³ëüíî-ïðàâîâ³ òà
³íø³ â³äíîñèíè. Øêîäà àáî çáèòêè, çàâäàí³ ä³ÿìè íåãëàñíîãî ñï³âðîá³òíèêà ï³ä ÷àñ
âèêîíàííÿ äîðó÷åííÿ, â³äøêîäîâóþòüñÿ çà ðàõóíîê äåðæàâíîãî áþäæåòó. Íåãëàñíèé
ñï³âðîá³òíèê íå íåñå â³äïîâ³äàëüíîñò³ çà çàâäàí³ íèì øêîäó àáî çáèòêè, ÿêùî éîãî ä³¿
áóëè íåîáõ³äíèìè äëÿ âèêîíàííÿ äîðó÷åííÿ. Ïèòàííÿ ä³ÿëüíîñò³ íåãëàñíèõ ñï³âðîá³ò-
íèê³â, ñîö³àëüí³ òà ³íø³ ãàðàíò³¿ äëÿ íèõ ðåãóëþþòüñÿ Ïîëîæåííÿì ïðî íåãëàñíîãî
ñï³âðîá³òíèêà ñïåö³àëüíîãî ï³äðîçä³ëó ïî áîðîòüá³ ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ,
ÿêå çàòâåðäæóºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè [2].

Àíàë³ç íîâàö³éíî¿ íîðìè ñò. 275 ÊÏÊ Óêðà¿íè, ï. 14 ÷. 1 ñò. 8, à òàêîæ ñò. 11
Çàêîíó “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü” òà íàóêîâèõ ïðàöü äîñë³äæóâàíîãî
íàïðÿìó äîçâîëÿº ä³éòè âèñíîâêó, ùî íåãëàñí³ ïîçàøòàòí³ ïðàö³âíèêè îïåðàòèâíèõ
ï³äðîçä³ë³â – öå îñîáè ç ÿêèìè îïåðàòèâí³ ïðàö³âíèêè âñòàíîâèëè êîíô³äåíö³éíå
ñï³âðîá³òíèöòâî, â³äïîâ³äíî äî çàçíà÷åíèõ âèùå íîðì ïðàâà. Âîäíî÷àñ â ñó÷àñíèõ
óìîâàõ ñàì òåðì³í “êîíô³äåíö³éíå ñï³âðîá³òíèöòâî” çàêîíîäàâöåì íå òëóìà÷èòüñÿ,
à ðîçðîáíèêè ï³äçàêîííèõ íîðìàòèâíî-ïðàâîâèõ àêò³â, áóäó÷è ïðåäñòàâíèêàìè ð³çíèõ
â³äîìñòâ âèçíà÷àþòü éîãî íà âëàñíèé ðîçñóä. Ïðè öüîìó ÷àñòî âæèâàþòüñÿ íåîäíî-
çíà÷í³ ôîðìóëþâàííÿ òà äîïóñêàþòüñÿ ãðóá³ ïîðóøåííÿ íîðìàòèâíî-ïðàâîâî¿ òåõí³êè
ïðè íàïðàöþâàíí³ â³äîì÷èõ íîðìàòèâíî-ïðàâîâèõ àêò³â ç öüîãî ïèòàííÿ. Îñîáëèâîãî
çíà÷åííÿ òà àêòóàëüíîñò³ öÿ ïðîáëåìà íàáóëà ï³ñëÿ ïðèéíÿòòÿ ÊÏÊ 2012 ðîêó, êî-
ëè â³äïîâ³äíî äî ïîëîæåíü ñòàòò³ 275 ÊÏÊ ñë³ä÷èé îòðèìàâ ïðàâî ï³ä ÷àñ ïðîâåäåííÿ
íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é âèêîðèñòîâóâàòè ³íôîðìàö³þ, îòðèìàíó âíàñë³äîê
êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ç ³íøèìè îñîáàìè, àáî çàëó÷àòè öèõ îñ³á äî ïðîâå-
äåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ó âèïàäêàõ, ïåðåäáà÷åíèõ öèì Êîäåêñîì.
Ïðè öüîìó îñîáè, ÿê³ ïðîâîäèëè íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿ àáî áóëè çàëó÷åí³
äî ¿õ ïðîâåäåííÿ, ìîæóòü áóòè äîïèòàí³ ÿê ñâ³äêè (ñò. 256 ÊÏÊ Óêðà¿íè), òîáòî ìî-
æóòü îòðèìóâàòè ïðàâîâèé (ïðîöåñóàëüíèé) ñòàòóñ ñâ³äê³â ó êðèì³íàëüíîìó ñóäî÷èí-
ñòâ³. Âàæëèâî çàçíà÷èòè, ùî äëÿ çä³éñíåííÿ çàõîä³â áîðîòüáè ç îðãàí³çîâàíîþ çëî-
÷èíí³ñòþ ó÷àñíèêè îðãàí³çîâàíèõ çëî÷èííèõ óãðóïîâàíü òåæ ìîæóòü çàëó÷àòèñÿ äî
ñï³âðîá³òíèöòâà â ïîðÿäêó, âèçíà÷åíîìó Çàêîíîì Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøó-
êîâó ä³ÿëüí³ñòü” òà Êðèì³íàëüíèì ïðîöåñóàëüíèì êîäåêñîì Óêðà¿íè. Â³äïîâ³äíî äî
ïîëîæåíü ñòàòò³ 272 ÊÏÊ Óêðà¿íè òàêå ñï³ðîá³òíèöòâî òàêîæ ìîæå çä³éñíþâàòèñÿ
ì³æ êîíô³äåíòàìè ³ ñë³ä÷èì. Ó çâ’ÿçêó ç öèì âèçíà÷åííÿ ïðàâîâîãî (ïðîöåñóàëüíîãî)
ñòàòóñó êîíô³äåíò³â ÿê ïîòåíö³éíèõ ñâ³äê³â ó êðèì³íàëüíîìó ïðîâàäæåíí³ íàáóëî â
ñó÷àñíèõ óìîâàõ îñîáëèâîãî çíà÷åííÿ ³ àêòóàëüíîñò³.

 ßê â³äîìî, â³äïîâ³äíî äî ñòàòò³ 43 Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè íå ââàæàºòüñÿ
çëî÷èííèì ä³ÿííÿ, ÿêå ïîëÿãàº ó âèêîíàíí³ ñïåö³àëüíîãî çàâäàííÿ ç ïîïåðåäæåííÿ
÷è ðîçêðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³ îðãàí³çîâàíî¿ ãðóïè ÷è çëî÷èííî¿ îðãàí³çàö³¿ [3].
Íàðàç³ ïîñòàº çàêîíîì³ðíå çàïèòàííÿ ïðî ñóá’ºêò³â òàêî¿ ä³ÿëüíîñò³, ¿õ ïðàâà, îáî-
â’ÿçêè òà ìåæ³ çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³ ó ïðîöåñ³ íåãëàñíîãî ñï³âðîá³òíèöòâà,
òîáòî ïðî ¿õ ïðàâîâèé ñòàòóñ ÿê â ÎÐÄ, òàê ³ â ïðîöåñ³ êðèì³íàëüíîãî ïðîâàäæåííÿ.

À. Ñàâ÷åíêî, àíàë³çóþ÷è äîñâ³ä âèêîðèñòàííÿ àãåíòóðè ïðàâîîõîðîííèõ îðãàí³â
êðà¿í ªâðîïè ³ ÑØÀ ùå äî ïîÿâè ÊÏÊ Óêðà¿íè 2012 ðîêó, âèîêðåìëþº ø³ñòü âèä³â
ñóá’ºêò³â, íà ÿêèõ ïîøèðþºòüñÿ ä³ÿ ÷. 2 ñò. 43 ÊÊ Óêðà¿íè:

1) íåãëàñí³ ñï³âðîá³òíèêè îïåðàòèâíèõ ï³äðîçä³ë³â îðãàí³â, ÿê³ çä³éñíþþòü
îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü;

2) ñï³âðîá³òíèêè ³íøèõ ï³äðîçä³ë³â îðãàí³â, ùî çä³éñíþþòü îïåðàòèâíî-ðîçøó-
êîâó ä³ÿëüí³ñòü, ÿê³ â³äïîâ³äíî äî ÷. 4 ñò. 8 Çàêîíó Óêðà¿íè “Ïðî îïåðàòèâíî-
ðîçøóêîâó ä³ÿëüí³ñòü” çàëó÷åí³ äî âèêîíàííÿ ïåâíèõ äîðó÷åíü ó õîä³ ïðîâåäåííÿ
îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³;
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3) ñï³âðîá³òíèêè ðîçâ³äóâàëüíèõ îðãàí³â Óêðà¿íè, ÿê³ çã³äíî ³ç Çàêîíîì Óêðà¿íè
â³ä 22.03.01 ¹ 2331-²²² “Ïðî ðîçâ³äóâàëüí³ îðãàíè Óêðà¿íè” ìàþòü ïðàâî çàñòîñîâóâàòè
ìåòîäè é çàñîáè îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³ â ïîðÿäêó, âèçíà÷åíîìó â Çàêîí³
Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”, äëÿ âèêîíàííÿ ïîêëàäåíèõ íà íèõ
çàâäàíü ç îòðèìàííÿ ðîçâ³äóâàëüíî¿ ³íôîðìàö³¿ òà ãàðàíòóâàííÿ áåçïåêè ñâî¿õ
ñï³âðîá³òíèê³â;

4) øòàòí³ ³ íåøòàòí³ íåãëàñí³ ñï³âðîá³òíèêè ñïåö³àëüíèõ ï³äðîçä³ë³â ó áîðîòüá³
ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ îðãàí³â âíóòð³øí³õ ñïðàâ ³ Ñëóæáè áåçïåêè Óêðà¿íè,
ÿêèõ óêîð³íåíî íà ï³äñòàâ³ ïèñüìîâîãî äîðó÷åííÿ ï³ä ëåãåíäîþ ïðèêðèòòÿ â îðãàí³-
çîâàí³ çëî÷èíí³ ãðóïè òà çëî÷èíí³ îðãàí³çàö³¿ äëÿ ðîçêðèòòÿ îðãàí³çîâàíî¿ çëî÷èííî-
ñò³ ³ ïðèòÿãíåííÿ âèííèõ äî â³äïîâ³äàëüíîñò³;

5) ó÷àñíèêè îðãàí³çîâàíèõ çëî÷èííèõ ãðóï ÷è çëî÷èííèõ îðãàí³çàö³é, êîòð³
ïîãîäèëèñÿ íà ñï³âðîá³òíèöòâî ç ïðàö³âíèêîì îïåðàòèâíîãî ï³äðîçä³ëó;

6) ³íø³ îñîáè, ÿê³ ïîãîäèëèñÿ íà ïðîíèêíåííÿ â çëî÷èííó ãðóïó äëÿ âèêîíàííÿ
ñïåö³àëüíîãî çàâäàííÿ [4, ñ 25]. Öþ ïîçèö³þ ïîä³ëÿº ³ À. Ñóááîò [5, ñ. 25].

ßêèé æå ïðàâîâèé (ïðîöåñóàëüíèé) ñòàòóñ íàçâàíèõ îñ³á ÿê ïîòåíö³éíèõ ñâ³äê³â
ó êðèì³íàëüíîìó ñóäî÷èíñòâ³, çîêðåìà â îïåðàòèâíî-ðîçøóêîâ³é ä³ÿëüíîñò³ òà êðèì³-
íàëüíîìó ïðîöåñ³ Óêðà¿íè, ³ ùî ìàâ íà óâàç³ çàêîíîäàâåöü, óâ³âøè â çàêîí ïîíÿòòÿ
“³íø³ îñîáè”, ïåðåë³ê ÿêèõ çàêîíîäàâ÷î íå âèçíà÷åíèé, ñòîñîâíî êîíô³äåíò³â ó ÎÐÄ
òà êðèì³íàëüíîìó ïðîöåñ³ â ñó÷àñíèõ óìîâàõ? Äëÿ öüîãî íåîáõ³äíî çâåðíóòèñÿ äî
íîðìàòèâíî-ïðàâîâî¿ áàçè â ä³ÿëüíîñò³ îïåðàòèâíèõ òà ñë³ä÷èõ ï³äðîçä³ë³â.

Íà çàêîíîäàâ÷îìó ð³âí³ çíà÷íîþ ì³ðîþ àãåíòóðíó ðîáîòó ðåãëàìåíòóþòü íîðìè
çàãàëüí³ äëÿ âñ³º¿ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³. Äî íèõ íàëåæàòü çàêîíè Óêðà¿íè
“Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”, “Ïðî îðãàí³çàö³éíî-ïðàâîâ³ îñíîâè áîðîòüáè
ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ”, êðèì³íàëüíî-ïðîöåñóàëüíå, êðèì³íàëüíå, öèâ³ëüíå ³
òðóäîâå çàêîíîäàâñòâî. Öåíòðàëüíå ì³ñöå íà çàêîíîäàâ÷îìó ð³âí³ ùîäî ïðàâîâîãî
ðåãóëþâàííÿ ïîñ³äàº Çàêîí Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”. Äî-
íåäàâíà öåé çàêîí îá’ºäíóâàâ ó ñîá³ îñíîâí³ ïîëîæåííÿ, ùî õàðàêòåðèçóþòü àãåíòóðíó
ðîáîòó, ïîíÿòòÿ êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà, óìîâè éîãî âèêîðèñòàííÿ ñóá’ºê-
òàìè îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³, ãàðàíò³¿ ³ çîáîâ’ÿçàííÿ äåðæàâè ïåðåä îñîáàìè,
ùî íàäàþòü êîíô³äåíö³éíå ñïðèÿííÿ, çàõîäè ùîäî ¿õ ñîö³àëüíî-ïðàâîâîãî çàõèñòó
òîùî. Ç 2012 ðîêó ö³ ïîëîæåííÿ ðåãóëþþòüñÿ ³ ÊÏÊ Óêðà¿íè. Ïðè öüîìó âàðòî çà-
çíà÷èòè, ùî íà çàêîíîäàâ÷îìó ð³âí³ ïðàâîâèé ñòàòóñ îñ³á, óïðîâàäæåíèõ ó çëî÷èííå
ñåðåäîâèùå, âðåãóëüîâàíèé ëèøå â çàãàëüíèõ ðèñàõ.

Òàê, ñòàòòÿìè 12 òà 13 Çàêîíó Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”
âèçíà÷åíî ñîö³àëüíèé òà ïðàâîâèé çàõèñò îñîáè, ÿêó çàëó÷àþòü äî âèêîíàííÿ çàâäàíü
îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³. Çîêðåìà, îñîáà, ÿêà çàëó÷àºòüñÿ äî âèêîíàííÿ
çàâäàíü îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³, ïåðåáóâàº ï³ä çàõèñòîì äåðæàâè. Ó ðàç³
âèíèêíåííÿ çàãðîçè æèòòþ, çäîðîâ’þ àáî ìàéíó îñîáè, ÿêà çàëó÷àºòüñÿ äî âèêîíàííÿ
çàâäàíü îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³, ¿¿ çàõèñò  çàáåçïå÷óºòüñÿ  â  ïîðÿäêó, 
ïåðåäáà÷åíîìó ÷àñòèíîþ òðåòüîþ ñòàòò³ 12 öüîãî çàêîíó, ó ÿê³é çàçíà÷àºòüñÿ, ùî
ïðè íàÿâíîñò³ äàíèõ ïðî çàãðîçó æèòòþ, çäîðîâ’þ àáî ìàéíó ïðàö³âíèêà òà éîãî
áëèçüêèõ ðîäè÷³â ó çâ’ÿçêó ç³ çä³éñíåííÿì íèì îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³ â
³íòåðåñàõ áåçïåêè Óêðà¿íè àáî ï³ñëÿ âèÿâëåííÿ òÿæêîãî òà îñîáëèâî òÿæêîãî
çëî÷èíó, àáî âèêðèòòÿ îðãàí³çîâàíî¿ çëî÷èííî¿ ãðóïè îïåðàòèâíèé ï³äðîçä³ë çîáîâ’ÿ-
çàíèé âæèòè ñïåö³àëüíèõ çàõîä³â äëÿ çàáåçïå÷åííÿ ¿õ áåçïåêè – çì³íà äàíèõ ïðî
îñîáó, çì³íà ì³ñöÿ ïðîæèâàííÿ, ðîáîòè ³ íàâ÷àííÿ, ³íøèõ äàíèõ ó ïîðÿäêó, ùî âèçíà-
÷àºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè. Îòæå, éäåòüñÿ ïðî äâ³ êàòåãîð³¿ îñ³á, ÿê³ ìî-
æóòü áóòè âïðîâàäæåí³ â çëî÷èííå ñåðåäîâèùå. Öå øòàòí³ ³ íåøòàòí³ íåãëàñí³ ñï³âðî-
á³òíèêè, ÿê³ ââîäÿòüñÿ ï³ä ëåãåíäîþ ïðèêðèòòÿ â îðãàí³çîâàí³ çëî÷èíí³ óãðóïîâàííÿ
³ ó÷àñíèêè îðãàí³çîâàíèõ çëî÷èííèõ óãðóïîâàíü, ÿê³ ìîæóòü çàëó÷àòèñÿ äî ñï³âðîá³ò-
íèöòâà. Î÷åâèäíî, ùî ïðàâîâèé ñòàòóñ äëÿ êîæíî¿ ç íàçâàíèõ êàòåãîð³é îñ³á ð³çíèé.
Â³äïîâ³äíî äî ïîëîæåíü ï. 4 ñòàòò³ 13 çàêîíó ïèòàííÿ ä³ÿëüíîñò³ íåãëàñíèõ
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ñï³âðîá³òíèê³â, ñîö³àëüí³ òà ³íø³ ãàðàíò³¿ äëÿ íèõ ðåãóëþþòüñÿ Ïîëîæåííÿì ïðî íåãëàñ-
íîãî ñï³âðîá³òíèêà ñïåö³àëüíîãî ï³äðîçä³ëó ïî áîðîòüá³ ç îðãàí³çîâàíîþ çëî÷èíí³ñòþ,
ÿêå çàòâåðäæóºòüñÿ Êàá³íåòîì Ì³í³ñòð³â Óêðà¿íè [6].

Ùîäî ó÷àñíèê³â çëî÷èííèõ óãðóïîâàíü, ÿê³ ìîæóòü äîëó÷àòèñÿ äî ñï³âðîá³òíè-
öòâà, òî ¿õ ïðàâîâèé ñòàòóñ âî÷åâèäü ìàº áóòè âðåãóëüîâàíèé ñïåö³àëüíèìè â³äîì÷èìè
íîðìàòèâíî-ïðàâîâèìè àêòàìè ç îáìåæåíèì äîñòóïîì, â ÿêèõ âèçíà÷åí³ ñîö³àëüí³
òà ³íø³ ãàðàíò³¿ “àíòèñîö³àëüíèõ îñîáèñòîñòåé”, ÿêèõ äîëó÷àþòü äî ñï³âðîá³òíèöòâà,
òà ì³í³ì³çîâàí³ ïîòåíö³éí³ ìîæëèâîñò³ çëîâæèâàííÿ íèìè íàäàíèì ïðàâîâèì ñòàòó-
ñîì. Íå ìåíø âàæëèâèì º òàêîæ ïèòàííÿ ùîäî äîïóñòèìîñò³ ³ çàêîííîñò³ çäîáóòî¿
íèìè ³íôîðìàö³¿, ¿¿ äîêàçîâîñò³ ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ òà ÷è º òàê³ îñîáè îô³ö³éíî
óïîâíîâàæåíèìè íà çä³éñíåííÿ ÎÐÄ ³ íà ÿê³é ïðàâîâ³é îñíîâ³ çä³éñíþþòüñÿ òàê³
ïîâíîâàæåííÿ. Îñê³ëüêè ö³ çàïèòàííÿ âèíèêëè â ïðàâîçàñòîñîâí³é ä³ÿëüíîñò³ îïåðà-
òèâíèõ ï³äðîçä³ë³â Óêðà¿íè, òî ó ñïðàâ³ çà êîíñòèòóö³éíèì ïîäàííÿì Ñëóæáè áåçïåêè
Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ ÷àñòèíè òðåòüî¿ ñòàòò³ 62 Êîíñòèòóö³¿ Óêðà¿íè
(Ñïðàâà ¹ 1-31/2011 â³ä 20 æîâòíÿ 2011 ðîêó ¹ 12-ðï/2011) Êîíñòèòóö³éíèé ñóä
çàçíà÷èâ, ùî îïåðàòèâíî-ðîçøóêîâ³ çàõîäè ìîæóòü ïðîâîäèòèñÿ âèêëþ÷íî âèçíà÷åíèìè
â Çàêîí³ äåðæàâíèìè îðãàíàìè òà ¿õ ïîñàäîâèìè îñîáàìè, ÿê³ çîáîâ’ÿçàí³ ä³ÿòè ëèøå
íà ï³äñòàâ³, â ìåæàõ ïîâíîâàæåíü òà ó ñïîñ³á, ùî ïåðåäáà÷åí³ Êîíñòèòóö³ºþ òà çà-
êîíàìè Óêðà¿íè (÷. 2 ñòàòò³ 19 Îñíîâíîãî Çàêîíó Óêðà¿íè). Òàêà çàáîðîíà ïîâ’ÿçàíà
ç òèì, ùî çä³éñíåííÿ íåóïîâíîâàæåíèìè ô³çè÷íèìè àáî þðèäè÷íèìè îñîáàìè íà
âëàñíèé ðîçñóä áóäü-ÿêèõ çàõîä³â, ÿê³ â³äíåñåí³ äî îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³
(ìàþòü îçíàêè îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³), ïîðóøóº íå ëèøå çàêîíîäàâ÷³
ïîëîæåííÿ, à é êîíñòèòóö³éí³ ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà.

Êîíñòèòóö³éíèé ñóä âèð³øèâ, ùî “îáâèíóâà÷åííÿ ó â÷èíåíí³ çëî÷èíó íå ìîæå
´ðóíòóâàòèñÿ íà ôàêòè÷íèõ äàíèõ, îäåðæàíèõ â ðåçóëüòàò³ îïåðàòèâíî-ðîçøóêîâî¿
ä³ÿëüíîñò³ óïîâíîâàæåíîþ íà òå îñîáîþ áåç äîòðèìàííÿ êîíñòèòóö³éíèõ ïîëîæåíü
àáî ç ïîðóøåííÿì ïîðÿäêó, âñòàíîâëåíîãî çàêîíîì, à òàêîæ îäåðæàíèõ øëÿõîì
â÷èíåííÿ ö³ëåñïðÿìîâàíèõ ä³é ùîäî ¿õ çáèðàííÿ ³ ô³êñàö³¿ ³ç çàñòîñóâàííÿì çàõîä³â,
ïåðåäáà÷åíèõ Çàêîíîì Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”, îñîáîþ, íå
óïîâíîâàæåíîþ íà çä³éñíåííÿ òàêî¿ ä³ÿëüíîñò³” [7].

Âèâ÷åííÿ çàêîíîäàâ÷î¿ òà íîðìàòèâíî-ïðàâîâî¿ îïåðàòèâíî-ðîçøóêîâî¿ áàçè
³ç çàçíà÷åíîãî ïèòàííÿ (çà âèíÿòêîì ñïåö³àëüíèõ òàºìíèõ â³äîì÷èõ íîðìàòèâíî-
ïðàâîâèõ äæåðåë) çàñâ³ä÷èëî, ùî á³ëüø äåòàëüí³ â³äîìîñò³ ùîäî ïðàâîâîãî ñòàòóñó
îñ³á, óïðîâàäæåíèõ ó çëî÷èííå ñåðåäîâèùå, â íèõ â³äñóòí³. Çâ³äñè çàëèøàºòüñÿ â³ä-
êðèòèì çàïèòàííÿ ïðî ïðàâîâèé ñòàòóñ ìàðã³íàëüíèõ îñ³á ç³ çëî÷èííîãî ñåðåäîâèùà
ÿê êîíô³äåíò³â ó ÎÐÄ òà êðèì³íàëüíîìó ïðîâàäæåíí³ ³ äîïóñòèì³ñòü, íàëåæí³ñòü òà
äîñòîâ³ðí³ñòü ¿õ ïîêàçàíü ÿê ñâ³äê³â ó òðàêòóâàíí³ íàçâàíîãî Ð³øåííÿ Êîíñòèòóö³éíîãî
ñóäó Óêðà¿íè ùîäî îô³ö³éíîãî òëóìà÷åííÿ ÷àñòèíè òðåòüî¿ ñòàòò³ 62 Êîíñòèòóö³¿
Óêðà¿íè (Ñïðàâà ¹ 1-31/2011 â³ä 20 æîâòíÿ 2011 ðîêó ¹ 12-ðï/2011) òà ñòàòò³ 95
ÊÏÊ Óêðà¿íè.

ßêùî â îïåðàòèâíî-ðîçøóêîâ³é ä³ÿëüíîñò³ åëåìåíòè ïðàâîâîãî ñòàòóñó ïåâíî¿
÷àñòèíè ô³çè÷íèõ îñ³á, ÿê³ âïðîâàäæóþòüñÿ ó çëî÷èííå ñåðåäîâèùå ³ çàõîäè ùîäî
çàáåçïå÷åííÿ ¿õ áåçïåêè, õî÷ ³ â “ðîçïîðîøåíîìó” âèãëÿä³ âñå æ ìîæíà çíàéòè ó
â³äïîâ³äíèõ çàêîíàõ òà íîðìàòèâíî-ïðàâîâèõ àêòàõ, òî ñòîñîâíî êðèì³íàëüíîãî ïðî-
öåñóàëüíîãî çàêîíîäàâñòâà Óêðà¿íè âñå íàáàãàòî ñêëàäí³øå.  Òàê, ÊÏÊ Óêðà¿íè ó
Ãëàâ³ 21 ïåðåäáà÷àº âèêîðèñòàííÿ ðåçóëüòàò³â íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é
çà ó÷àñòþ çãàäàíî¿ êàòåãîð³¿ îñ³á ó äîêàçóâàíí³ ñë³ä÷èìè, ïðî ùî ïðÿìî çàçíà÷àºòüñÿ
ó íîâåëàõ Êðèì³íàëüíîãî ïðîöåñóàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÏÊ Óêðà¿íè) â
ðåäàêö³¿ 2012 ðîêó (ñòàòò³ 246, 256, 272, 275 ÊÏÊ).

Ìîæíà ïîãîäèòèñÿ ç Ä.Á. Ñåðãººâîþ, ÿêà âíåñëà çíà÷íèé òâîð÷èé äîðîáîê ó
òåîðåòè÷íèé ðîçãëÿä ö³º¿ ïðîáëåìè. Îäíèì ³ç íàéá³ëüø ãîñòðî îáãîâîðþâàíèõ ³
äèñêóñ³éíèõ ïèòàíü ñåðåä ïðîöåñóàë³ñò³â, êðèì³íàë³ñò³â òà ôàõ³âö³â ó ãàëóç³ ÎÐÄ â
îñòàíí³ ðîêè º çàïðîâàäæåííÿ äî êðèì³íàëüíîãî ïðîöåñó ³íñòèòóòó íåãëàñíèõ ñë³ä÷èõ
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(ðîçøóêîâèõ) ä³é. Çàêð³ïëåíèé ó ãëàâ³ 21 íîâîãî ÊÏÊ Óêðà¿íè, â³í äîñèòü íåîä-
íîçíà÷íî áóâ ñïðèéíÿòèé íàóêîâîþ ñï³ëüíîòîþ òà ïðàêòè÷íèìè ïðàö³âíèêàìè ³
ïðîäîâæóº áóòè ïðåäìåòîì äèñêóñ³é é ï³ñëÿ ïðèéíÿòòÿ öüîãî ÊÏÊ Óêðà¿íè äî ñüî-
ãîäí³ [8, ñ. 48]. Ïîä³ëÿþ÷è öþ ïîçèö³þ, çàçíà÷èìî, ùî Ãëàâà 21 ÊÏÊ Óêðà¿íè “Íå-
ãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿” ó ïðàêòè÷í³é ä³ÿëüíîñò³ ñë³ä÷èõ òà îïåðàòèâíèõ ï³ä-
ðîçä³ë³â ñòâîðèëà êîíêóðåíö³þ òà ÷àñòêîâó êîë³ç³þ ³ç Çàêîíîì Óêðà¿íè “Ïðî îïå-
ðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”, îñê³ëüêè âîíè ïî-ð³çíîìó âðåãóëüîâóþòü îäí³ ³ ò³ æ
ïèòàííÿ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³. Ïðè öüîìó ñèñòåìà íåãëàñíèõ îïåðàòèâíî-
ðîçøóêîâèõ çàõîä³â (ñò. 8 Çàêîíó “Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü”) ç íåçðîçóì³ëèõ
ïðè÷èí ðåàë³çóºòüñÿ ÷åðåç Êðèì³íàëüíèé ïðîöåñóàëüíèé êîäåêñ Óêðà¿íè.

Òàê, òàê³ íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿, à ñàìå âèêîíàííÿ ñïåö³àëüíîãî çàâäàííÿ
ç ðîçêðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³ îðãàí³çîâàíî¿ ãðóïè ÷è çëî÷èííî¿ îðãàí³çàö³¿ (ñò. 272
ÊÏÊ Óêðà¿íè), âèêîðèñòàííÿ êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà (ñò. 275 ÊÏÊ Óêðà¿íè)
íàðàç³ â³äíîñÿòüñÿ äî ïðîöåñóàëüíî¿ êîìïåòåíö³¿ ñë³ä÷îãî. Îêð³ì öüîãî, íà ï³äñòàâ³
ïîñòàíîâè ñë³ä÷îãî, ïîãîäæåíî¿ ç êåð³âíèêîì îðãàíó äîñóäîâîãî ðîçñë³äóâàííÿ, àáî
ïîñòàíîâè ïðîêóðîðà ç³ çáåðåæåííÿì ó òàºìíèö³ äîñòîâ³ðíèõ â³äîìîñòåé ïðî îñîáó
(÷. 2 ñò. 272 ÊÏÊ Óêðà¿íè) çä³éñíþºòüñÿ âèêîíàííÿ ñïåö³àëüíîãî çàâäàííÿ ç ðîç-
êðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³ îðãàí³çîâàíî¿ ãðóïè ÷è çëî÷èííî¿ îðãàí³çàö³¿. Â³äïîâ³äíî
äî ïîëîæåíü ñò. 3 Çàêîíó Óêðà¿íè â³ä 23.12.93 ¹ 3782-Õ²² “Ïðî çàáåçïå÷åííÿ áåç-
ïåêè îñ³á, ÿê³ áåðóòü ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³”, ð³øåííÿ ïðî çàñòîñóâàííÿ
çàõîä³â áåçïåêè äî òàêèõ îñ³á ïðèéìàºòüñÿ ñë³ä÷èì, ïðîêóðîðîì, ñóäîì, ó ïðîâàäæåíí³
ÿêèõ çíàõîäÿòüñÿ êðèì³íàëüí³ ïðîâàäæåííÿ ùîäî êðèì³íàëüíèõ ïðàâîïîðóøåíü, ó
ðîçñë³äóâàíí³ ÷è ñóäîâîìó ðîçãëÿä³ ÿêèõ áðàëè àáî áåðóòü ó÷àñòü îñîáè, çàçíà÷åí³ ó
ñòàòò³ 2 âêàçàíîãî Çàêîíó, òîáòî ñâ³äêè, à òàêîæ îðãàíîì (ï³äðîçä³ëîì), ùî çä³éñíþº
îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü, ùîäî îñ³á, ÿê³ áðàëè ó÷àñòü àáî ñïðèÿëè âèÿâëåííþ,
ïîïåðåäæåííþ, ïðèïèíåííþ çëî÷èí³â.

 Çâ³äñè êðèì³íàëüíå ïðîöåñóàëüíå òà îïåðàòèâíî-ðîçøóêîâå âïðîâàäæåííÿ ô³-
çè÷íèõ îñ³á ó çëî÷èííå ñåðåäîâèùå, çàáåçïå÷åííÿ ¿õ îñîáèñòî¿ áåçïåêè ÿê ïîòåíö³éíèõ
ñâ³äê³â ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ çä³éñíþþòü ÿê ñë³ä÷³, òàê ³ îïåðàòèâí³ ï³äðîçä³ëè,
ÿê³ ïðîâîäÿòü îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü, ç îäíàêîâèì çàñòîñóâàííÿì ïîëîæåíü
Ãëàâè 21 ÊÏÊ Óêðà¿íè, òîáòî ïðè íàÿâíîñò³ êîíêóðåíö³¿ íîðì îïåðàòèâíî-ðîçøóêî-
âîãî òà êðèì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà, îñê³ëüêè âîíè â³äáóâàþòüñÿ
³ç çàñòîñóâàííÿì ÿê íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é òàê ³ íåãëàñíèõ îïåðàòèâíî-
ðîçøóêîâèõ çàõîä³â. Öå ïðè òîìó, ùî çàêîíîäàâåöü ïðàêòè÷íî íå íàäàâ îá’ºêòèâíèõ
òà çðîçóì³ëèõ êðèòåð³¿â ðîçìåæóâàííÿ îïåðàòèâíî-ðîçøóêîâèõ çàõîä³â òà íåãëàñíèõ
ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ïðè îíîâëåíí³ êðèì³íàëüíî-ïðîöåñóàëüíîãî çàêîíîäàâñòâà,
óñòàíîâèâøè, ùî ðåàë³çàö³ÿ çàõîä³â ÎÐÄ ó ö³é ÷àñòèí³ çä³éñíþºòüñÿ ÷åðåç ïðîöå-
ñóàëüí³ íîðìè ÊÏÊ Óêðà¿íè.

Â³äïîâ³äíî äî ï.ï. 12, 13, 14 ñò. 8 Çàêîíó Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêîâó
ä³ÿëüí³ñòü” – öå ïðàâà ï³äðîçä³ë³â, ÿê³ çä³éñíþþòü îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü:
ìàòè   ãëàñíèõ   ³  íåãëàñíèõ  øòàòíèõ òà ïîçàøòàòíèõ ïðàö³âíèê³â, âñòàíîâëþâàòè
êîíô³äåíö³éíå ñï³âðîá³òíèöòâî ç îñîáàìè íà çàñàäàõ äîáðîâ³ëüíîñò³, îòðèìóâàòè
â³ä þðèäè÷íèõ òà ô³çè÷íèõ îñ³á áåçêîøòîâíî àáî çà âèíàãîðîäó ³íôîðìàö³þ ïðî
çëî÷èíè, ÿê³ ãîòóþòüñÿ àáî â÷èíåí³. Öå àãåíòóðíî-îïåðàòèâíà ä³ÿëüí³ñòü, ÿêà º íå
âëàñòèâîþ äëÿ îðãàí³â äîñóäîâîãî ðîçñë³äóâàííÿ. Îñíîâíå çàâäàííÿ ñë³ä÷èõ ï³ä-
ðîçä³ë³â – êðèì³íàëüíî-ïðîöåñóàëüíà ä³ÿëüí³ñòü ïî äîêàçóâàííþ, ÿêà ïîëÿãàº ó
çáèðàíí³, ïåðåâ³ðö³ òà îö³íö³ äîêàç³â ç ìåòîþ âñòàíîâëåííÿ îáñòàâèí ÿê³ ï³äëÿãàþòü
äîêàçóâàííþ ó êðèì³íàëüíîìó ïðîâàäæåíí³ (ñò. ñò. 91, 92 Êðèì³íàëüíîãî ïðîöåñóàëü-
íîãî êîäåêñó Óêðà¿íè). 

Ó êðà¿íàõ ç àíãëîñàêñîíñüêîþ ñèñòåìîþ ïðàâà íåìàº ÷³òêîãî ðîçìåæóâàííÿ
ì³æ êðèì³íàëüíèì ïðîöåñîì òà îïåðàòèâíî-ðîçøóêîâîþ ä³ÿëüí³ñòþ, à â³äòàê – ³ ì³æ
ñë³ä÷èìè òà îïåðàòèâíî-ðîçøóêîâèìè ä³ÿìè é ìåòîäàìè. Ïðè öüîìó â³äïîâ³äíî äî
ïîëîæåíü ñò. 3 “Ïðàâîâà îñíîâà îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³” Çàêîíó Óêðà¿íè



ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ. 2018. ¹ 1(39)      ISSN 2072–8670
NAUKA I PRAVOOHORONA

334

“Ïðî îïåðàòèâíî-ðîçøóêîâó ä³ÿëüí³ñòü” äî ïðàâîâî¿ îñíîâè ÎÐÄ âõîäèòü Êðèì³íàëü-
íèé ïðîöåñóàëüíèé êîäåêñ. Ôàêòè÷íî íàä³ëèâøè ñë³ä÷îãî îïåðàòèâíî-ðîçøóêîâèìè
ôóíêö³ÿìè ó êðèì³íàëüíîìó ïðîöåñ³ ³ çðîáèâøè éîãî ñóá’ºêòîì îïåðàòèâíî-ðîçøó-
êîâî¿ ä³ÿëüíîñò³, çàêîíîäàâåöü çàêð³ïèâ ó ÊÏÊ Óêðà¿íè ñèìá³îç àíãëî-ñàêñîíñüêî¿
òà êëàñè÷íî¿ ºâðîïåéñüêî¿ ñèñòåì ïðàâà, í³âåëþâàâøè òàêèì ÷èíîì ñàìå ïîíÿòòÿ
“ñë³ä÷èé”, îñê³ëüêè ïðè òàêîìó ïîºäíàíí³ ôóíêö³é ñë³ä÷èé íàáóâ âëàñòèâîñòåé äåòåê-
òèâà àáî àãåíòà, ÿê öå ïðèòàìàííî àíãëî-ñàêñîíñüê³é ñèñòåì³ ïðàâà, äå í³âåëüîâàí³ ïî-
íÿòòÿ êðèì³íàëüíîãî ïðîöåñó ³ îïåðàòèâíî-ðîçøóêîâî¿ ä³ÿëüíîñò³. Ïðè öüîìó çàêîíî-
äàâåöü íàâ³òü íå âí³ñ â³äïîâ³äíèõ çì³í äî Çàêîíó Óêðà¿íè “Ïðî îïåðàòèâíî-ðîçøóêî-
âó ä³ÿëüí³ñòü”, ùî âæå ïîðîäèëî ÷èñëåíí³ äèñêóñ³¿ ñåðåä òåîðåòèê³â òà ôàõ³âö³â ó ãà-
ëóç³ â³ò÷èçíÿíîãî êðèì³íàëüíîãî ïðîöåñóàëüíîãî ïðàâà íà ñòîð³íêàõ ïåð³îäè÷íèõ
âèäàíü. Ïðè öüîìó çà ð³øåííÿì ñë³ä÷îãî ÷è ïðîêóðîðà äî ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ
(ðîçøóêîâèõ) ä³é ìîæóòü çàëó÷àòèñÿ  òàêîæ ³íø³ îñîáè (÷. 6 ñò. 246 ÊÏÊ). Ïîíÿòòÿ
“³íø³ îñîáè” ó öüîìó êîíòåêñò³ â çàêîí³ íå ðîçêðèâàºòüñÿ, ÿê ³ ó âèâ÷åíèõ òà ïðîàíà-
ë³çîâàíèõ ó õîä³ íàøîãî äîñë³äæåííÿ íîðìàòèâíî-ïðàâîâèõ, ó òîìó ÷èñë³ â³äîì÷èõ
àêòàõ (çà âèíÿòêîì àêò³â ç ãðèôîì “òàºìíî”, ÿê³ ìàþòü îáìåæåíèé äîñòóï). Çàçíà÷åíå
îá’ºêòèâíî  çàñâ³ä÷óº ïðîöåñ ñòàíîâëåííÿ ñèñòåìè íåãëàñíîãî ðîçñë³äóâàííÿ ó êðèì³íàëü-
íîìó ïðîöåñóàëüíîìó çàêîíîäàâñòâ³ Óêðà¿íè. ×èííèé ÊÏÊ Óêðà¿íè íå ïåðåäáà÷àº ä³ºâîãî
ìåõàí³çìó çàáåçïå÷åííÿ îñîáèñòî¿ áåçïåêè îñ³á, ÿê³ ïðîâîäèëè íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³)
ä³¿ àáî áóëè çàëó÷åí³ äî ¿õ ïðîâåäåííÿ, ïðè íåîáõ³äíîñò³ ¿õ äîïèòó ÿê ñâ³äê³â ó ïðîöåñ³
êðèì³íàëüíîãî ñóäî÷èíñòâà. Ó ïîëîæåííÿõ óêàçàíèõ ñòàòåé âèçíà÷åíî, ùî îñîáè, ÿê³
ïðîâîäèëè íåãëàñí³ ñë³ä÷³ (ðîçøóêîâ³) ä³¿ àáî áóëè çàëó÷åí³ äî ¿õ ïðîâåäåííÿ, ìîæóòü
áóòè äîïèòàí³ ÿê ñâ³äêè. Äîïèò öèõ îñ³á ó ñòàòóñ³ ñâ³äê³â ìîæå â³äáóâàòèñÿ ç³ çáåðå-
æåííÿì ó òàºìíèö³ â³äîìîñòåé ïðî öèõ îñ³á òà ³ç çàñòîñóâàííÿì ùîäî íèõ â³äïîâ³äíèõ
çàõîä³â áåçïåêè, ïåðåäáà÷åíèõ çàêîíîì, õî÷à ïðîöåñóàëüíèé ïîðÿäîê äîïèòó òàêèõ
îñ³á ÿê ñâ³äê³â çàêîíîì ïðàêòè÷íî íå âðåãóëüîâàíèé. Íàïðàöþâàííÿ ìåõàí³çìó äîïèòó
òàêèõ îñ³á ó ñòàòóñ³ ñâ³äê³â òà åôåêòèâíîãî çàáåçïå÷åííÿ ¿õ áåçïåêè â ñèñòåì³ ÷èííîãî
çàêîíîäàâñòâà â çàêîíàõ Óêðà¿íè “Ïðî çàõîäè çàáåçïå÷åííÿ áåçïåêè îñ³á, ÿê³ áåðóòü
ó÷àñòü ó êðèì³íàëüíîìó ñóäî÷èíñòâ³” ³ “Ïðî äåðæàâíèé çàõèñò ïðàö³âíèê³â ñóäó òà
ïðàâîîõîðîííèõ îðãàí³â”) â ñó÷àñíèõ óìîâàõ íå â³äáóëîñÿ, ³ ö³ ïðîáëåìè çàëèøàþòüñÿ
íåâèð³øåíèìè. Â³äçíà÷àþ÷è äèñêóñ³éí³ñòü ïðàâîâî¿ ðåãëàìåíòàö³¿ êîíô³äåíö³éíîãî
ñï³âðîá³òíèöòâà â ÷èííîìó â³ò÷èçíÿíîìó çàêîíîäàâñòâ³ òà â³äíåñåííÿ îêðåìèìè
ôàõ³âöÿìè âèêîðèñòàííÿ íåãëàñíîãî ñï³âðîá³òíèöòâà íà ñòàä³¿ äîñóäîâîãî ðîçñë³äó-
âàííÿ äî ïåðåë³êó íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é [9], Ä.Á. Ñåðãººâà ñïðàâåäëèâî
çàóâàæóº, ùî ðåçóëüòàòè àíàë³çó ïîëîæåíü ãëàâè 21 ÊÏÊ Óêðà¿íè äàþòü ï³äñòàâè
çðîáèòè âèñíîâîê ïðî òå, ùî õî÷à ÊÏÊ Óêðà¿íè ïåðåäáà÷åíî ìîæëèâ³ñòü äëÿ ñë³ä÷îãî
âèêîðèñòîâóâàòè ³íôîðìàö³þ, îòðèìàíó âíàñë³äîê êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà
ç ³íøèìè îñîáàìè, àáî çàëó÷àòè öèõ îñ³á äî ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêî-
âèõ) ä³é ó ïåðåäáà÷åíèõ Êîäåêñîì âèïàäêàõ (÷. 1 ñò. 275 ÊÏÊ Óêðà¿íè), ïðîòå òàê³
âèïàäêè çàêîíîäàâöåì íå íàçâàíî, à âèêîðèñòàííÿ ³íôîðìàö³¿, îòðèìàíî¿ âíàñë³äîê
êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ï³ä ÷àñ ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ)
ä³é, òàê ñàìî, ÿê ³ çàëó÷åííÿ îñ³á äî êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ï³ä ÷àñ ïðîâå-
äåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é, íå â³äïîâ³äàº ñóòí³ñíèì îçíàêàì íåãëàñ-
íèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é.  Íà ¿¿ äóìêó âèêîðèñòàííÿ êîíô³äåíö³éíîãî ñï³âðîá³òíè-
öòâà âçàãàë³ íå º íåãëàñíîþ ñë³ä÷îþ (ðîçøóêîâîþ) ä³ºþ, à º çàõîäîì çàáåçïå÷óâàëüíîãî
õàðàêòåðó [8, ñ. 50, 52–53].

Ï³äáèâàþ÷è ï³äñóìêè, âàðòî çàçíà÷èòè, ùî ðåçóëüòàòè àíàë³çó ïîëîæåíü ãëàâè
21 ÊÏÊ Óêðà¿íè äàþòü ï³äñòàâè çðîáèòè âèñíîâîê òàêîæ ïðî òå, ùî õî÷à ÊÏÊ Óê-
ðà¿íè ïåðåäáà÷åíî ìîæëèâ³ñòü äëÿ ñë³ä÷îãî âèêîðèñòîâóâàòè ³íôîðìàö³þ, îòðèìàíó
âíàñë³äîê êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ç ³íøèìè îñîáàìè, àáî çàëó÷àòè öèõ
îñ³á äî ïðîâåäåííÿ íåãëàñíèõ ñë³ä÷èõ (ðîçøóêîâèõ) ä³é ó ïåðåäáà÷åíèõ Êîäåêñîì
âèïàäêàõ (÷. 1 ñò. 275 ÊÏÊ Óêðà¿íè), ïðîòå òàê³ âèïàäêè çàêîíîäàâöåì íå íàçâàíî,
ÿê íå âñòàíîâëåíî íåäîñêîíàëèìè â³äîì÷èìè íîðìàòèâíî-ïðàâîâèìè àêòàìè ³ç
çàçíà÷åíîãî ïèòàííÿ òàêîæ â³ê òà ïðàâîâèé ñòàòóñ íåãëàñíèõ øòàòíèõ ³, îñîáëèâî,
íåãëàñíèõ ïîçàøòàòíèõ ïðàö³âíèê³â,  ÿê³ çàëó÷àþòüñÿ äî íåãëàñíîãî ñï³âðîá³òíèöòâà
òîùî. Ïåðåë³ê çàçíà÷åíèõ ïðîáëåìíèõ ïèòàíü êîíô³äåíö³éíîãî ñï³âðîá³òíèöòâà ÿê
â ÎÐÄ, òàê ³ â êðèì³íàëüíîìó ïðîöåñ³ äàëåêî íå âè÷åðïàíèé. Î÷åâèäíî, ùî îñòàòî÷íîãî
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íàóêîâîãî âèð³øåííÿ òà êîíêðåòíîãî þðèäè÷íîãî âðåãóëþâàííÿ ïðîáëåìè ïðàâîâîãî
ñòàòóñó íåãëàñíèõ øòàòíèõ òà ïîçàøòàòíèõ ïðàö³âíèê³â îïåðàòèâíèõ ï³äðîçä³ë³â òà
çàáåçïå÷åííÿ ¿õ áåçïåêè ó êðèì³íàëüíîìó ñóäî÷èíñòâ³ Óêðà¿íè íå â³äíàéäåíî.
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LEGAL STATUS INTRODUCED INTO THE CRIMINAL ENVIRONMENT BY 
OPERATIONAL UNITS OF UKRAINE, INVESTIGATORS AND ENSURING 

THEIR SAFETY IN THE CRIMINAL JUSTICE PROCESS

Paper is devoted to the problematic issues arosen in the practice of the authorized
state bodies in applying personal security measures to the persons known or likely to be
known circumstances to be proved in the criminal proceedings, in particular those
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who were introduced into the criminal environment by operational units of Ukraine and
investigators and their procedural status as witnesses, in modern conditions. The noted
problematic issues of ensuring the safety of persons involved in the process of carrying
out operational and investigative activities, carrying out secret investigative (search)
actions (hereinafter – NCDs) and legality in this area in recent years have acquired
special meaning and significance in connection with the updating of the criminal procedural
legislation of Ukraine and exacerbation of the crime situation in the state.

Thus, the CPC of Ukraine in 2012 introduced the institution of involuntary
investigative (search) actions (Chapter 21 of the Criminal Procedure Code of Ukraine).
However, the practical application of this institution in law enforcement activities and
the use of, in particular, confidential cooperation (Article 275 of the CPC of Ukraine)
caused certain difficulties in the practice of investigators and operational units, which
actualized the need for its scientific development. The modern theory of the search
activities and the criminal process does not have a unified approach to understanding the
essence and content of confidential cooperation with those involved in the implementation
of its tasks, and the issue of ensuring the personal security of persons introduced into the
criminal environment in the present conditions has not become urgent. The updating of
the criminal procedural legislation of Ukraine in 2012 did not solve the problems of
ensuring the safety of persons introduced into the criminal environment. At the same
time, the professional activity of such persons is regulated not only by the operational and
investigative regulations, but also by the criminal procedural law in force, which in modern
conditions, even after its renewal, needs to be optimized regarding the constituent elements
of effective legal, social, physical and psychological personal protection of silent employees
performing a special task, from the solution of crimes, the possibilities of their interrogation
as witnesses and the use of their testimony as evidence in the criminal justice process,
because witnesses in accordance with paragraph “d” of Article 2 of the Bill of Ukraine
“On the safety of persons involved in criminal proceedings” have the right to safety
through the application of the measures fixed in Articles 1 and 7 of mentioned Law, with
adequate justification.

The problems of the subjects of such activity, their rights, duties and limits of the
release from responsibility in the process of secret cooperation, that is, their legal status
both in search and criminal proceedings, require detailed study and legal and regulatory
improvement.

Keywords: criminal proceedings; security; protection; security measures, witness,
legal status, legal protection, criminal proceedings.
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