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Cyuacnuii cman KpuUMinHAIbHO20 NPOUECYaiviozo npasa nepedysae y Gopmami Hogei-
3auii, AKULL 3YMOBIEHO BANCIUBUMU 0EPICABOMEOPUUMU Npotecamu 3 onosenns Koncmumyuii
Ykpainu ma saxonooascmea. 3abesneuenns npae i c60600 mOOUHU — OCHOBHI 3acadu, Ha
BUKOHAHHS SKUX HANPABLEHO OISIbHICMb 34 6CIMA 2aNY3SMU NPABA, HE € GUHSIMKOM i Kpu-
MiHAIbHA NPOUeCyarvHa NOIMuKa w000 66edeHHs 6 0110 NOLONCEHD, SKI Pe2lameHmyeami-
MYmMo NUMAHHS KPUMIHATOHOZ0 NPOBAOHCEHHS | 2apanmyeamumyms epekmueni ymoeu ouis
g0oCcKoOHANeHHs. PO3CIIOYBANHS OKPEMUX BUOIE KPUMIHAIOHUX NPABONOPYULEHD.

Knouogi croea: docyoose poscuioysanisi, OisHanus, KPUMIHALLHUL NPOCMYNOK, KPUML-
HALHA NPOUECYarvia Gopma.

Cospemennoe cocmosmue yz0108H020 NPOULCCYATLHO20 NPABA HAXOOUMCSL 68 hopmame
HOBeIU3AUUU, 0OYCLOBLCHHOU BANCHBIMU 20CYOAPCTNEEHHBIMU NPOUECCAMU N0 0OHOBLEHUIO
Koncmumyuyuu Yxpaunvt u saxonodamenvcmea. Obecneuenue npasé u c60600 ueiosexa —
OCHOBHDLE NPUHUUNDL, HA UCNOIHEHUE KOMOPHIX HANPABIEHA OSMENbHOCMb NO 6CEM OMPACILAM
npasa, He UCKIOUeHUeM O0JINHCHA CINATML U Y20JL08HAS NPOUECCYANLHASL NOJUMUKA N0 66€0EHUI0
6 delicmeue nonoxcenuil, Komopuie 6yOYm Peziamenmuposams 60NPOChL Y20l06HOZ0 NPOUSBO0-
cmea u zapanmuposamv 3 gexmuenvie Ycao6us 0L COBEPULEHCMBOBAHUS PACCLCO06AHUS
0MOeNLHbIX 6UA06 Y20L0BHBIX NPECMYNLCHULL.

Kntoueswvie cnosa: docyoedioe pacciedosanue, dosnanue, yzoi08Hbll NPOCMYNOK,
Y2011081H0€ NPOUECCYANLHAS POPMA.

ITpaBa i cBOOOAM TpOMa/siH YKpaiHU TapaHTYIOThCS JeP:KABOIO, OCKIIbKU BOHA Oepe
Ha cebe 000B’s130K 3abe3rneynTH Ii mpaBa. 3 OAHOro OOKY, IpaBa i cBOOOIM TPOMAsH
MOPO/UKYIOTH 0O0B’I3KH iepskaBy (KOHCTUTYIINHI TipaBa i ¢cBOOOAM JIIOIMHU i TPOMa/STHUHA
He MOXKYTh OyTm oOMeskeHi, KpiM BUIa/KiB, mepenbadennx Koucruryiieio Ykpainum, —
ct. 64 Koncrurymii Ykpaiau), a 3 iHmoro, — mpasa i ¢cBOOGOIN IepKaBU MOPOLKYIOTH 000-
B'st3ku rpoMaist (Kosken 30008 s13aHmiT HeyXuibHO pozpepsxkyBatucst Koncturymii Ykpainu
Ta 3aKOHIB YKpaiHW, He rmocsraTv Ha IpaBa i cBOOOM, YeCTh i TiAHICTh iHIIMX JIOAEH —
ct. 68 Koncruryrnii Ykpainu). [lepskaBa 3000B’s13aHa He TiJIBKU IIPOTOJOCUTH 06CAT i
XapakTep IpaB i 000B’sI3KiB 0co0OH, a i1 rapaHTyBaTH MOJKJMBICTH iX 3/iiicHeHHs. Y pasi
HEBI/IOBIZIHOCTI TIpaB JIOANHU 000B’sI3KaM JiepsKaBu, Il IpaBa Maau O JeKjaparfiitHuii
xapakrep. Binbire Toro, gep:xkaBa 3000B’s13aHa 3aXUIATH TIPOTOJIOIIEH] Helo mpaBa i 000-
B'SI3KU Bijl TIOpYyIIeHb, a B Pa3i iX BUYMHEHHS — CIPUATH IMBUAKOMY i TPU MOKJIUBOCTI
MMOBHOMY Bi/IHOBJIEHHIO TIOpyIieHoro mpasa [1, c. 74].

[Tutannua pudepennianii npouecyanbioi GpopMyu MalOTh HEBUIIQJKOBUI XapakTep Ta
SICKPaBO BUPasKeHY TEHJEHIIiI0, OCKIJIbKU MIISX JeMOKpaTusailii B YKpaini nepembadae
BiAMOBiHI 3aX0aM MO0 TyMaHi3allii KpUMiHAJbHOTO Ta KPUMIHAJIBHOIO IMPOIECYATbHOTO
3aKOHO/IaBCTBA 3 IPUBEJIEHHIM HOro 10 MiXKHaPOIHO-TIPABOBUX Ta €BPONENCHKUX CTaH/ap-
TiB. KpuMminanpHuM mnporiecyanbHuM KojpekcoM Ykpainu Bin 13 xBiTHsa 2012 poky (mami —
KIIK) [2], BBemeHo HOBUIT TepMiH “KpuminaiabHi mpoctynku”’, a B Tiasi 25 KITK “Ocobiu-

! TIposioBskeHHsT B HACTYITHOMY HOMEDI.
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BOCTi JIOCYZIOBOTO PO3CJilyBaHHS KPUMIHAJbHUX MPOCTYHKiB” mepenb6aueHo 0coOJUBY
NPONE/YyPY TPOBENEHHS OCYNOBOTO PO3CTiyBaHHsA 11070 HUX. BogHouac y posmini X
(ITpukintmesi monoxennst) KITK mHarosonryeTsest, Mo MoJ0KeHH, sIKi CTOCYIOThCS KPHUMi-
HAJIBHOTO TPOBAKEHHS MO0 KPUMiHAJIBHUX TPOCTYIIKIB, YBOAATHCA B JiI0 OJHOYACHO 3
HaOpaHHSIM YMHHOCTI 3aKOHOM YKpaiHu Npo KpuMiHajabHi mpoctynku. HatomicTh 3a-
3HaYeHOro 3akoHy YKpaiHu 70 1IbOTO yacy He NPUHHATO, a ynHHUU Kpuminaabuuii
KOZleKC YKpainu He mepenbadae TaKoro BUIAY KPUMIHAJIBHOTO MPaBOTOPYIIEHHS SIK
KpPUMiHATbHUHI TTPOCTYNOK. JlOMiibHICTh BUPIIIEHHS 1[bOTO TTUTAHHSI HE BUKJIMKAE CyMHIBY,
OCKiJTbKM TEOPEeTUYHO-IIPABOBA HEBU3HAUEHICTH IO/I0 OKpPeMOi KaTeropii “KpuMiHaibHUMA
MPOCTYNOK” CTBOPIOE HETaTWBHI (PaKTOPH, SIKi BIVIMBAIOTDH HA MPOTIEC MBUIKOTO Ta SKiCHOTO
JIOCY/IOBOTO PO3CJIiIyBaHHs, MOPYIIYIOYN IpaBa, cBOOOAN i 3aKOHHI iHTEpecH y4aCHUKIB
KPUMiHAJIBHOTO NPOBA/KEHHS.

BpaxoBytoun 710CBifl BITUM3HSIHOI TPABOBOI CUCTEMU 32 KPUMiHAJIBHO-TTPOIECYaTbHUM
3aKOHOJABCTBOM, CIIPOIIEHUI MOPSIIOK OOIPYHTOBAHO 3aiiMaB Barome Miciie B J0CYI0BOMY
npoBapkenni. TpuBanmii yac BianmosigHo mo mosoxens KITK (1960 p.) [3] ocobamBumu
MTOPSIIKAMU  PO3CJIiIyBaHHS BiJIOKPEMJIIOBAJINCH: CIIPaBU 3 MPOTOKOJbHOIO (OPMOIO TIifl-
FOTOBKHM MaTepiasiiB; CIpaBU MPUBATHOTO OOBUHYBAYEHHS; CIIPABU TIPO 3JI0YMHU HETIOBHO-
JITHIX; 1[O/I0 3aCTOCYBaHHS IIPUMYCOBUX 3aXO/iB MeAMYHOIO XapakTepy. XapaKTepHOIO
0COGJMBICTIO JUIsT TaKUX BU/IB KPUMiHAJIbHMX crpaB Oyja BiAMiHHICTH BiJ 3arajbHOI
dbopmu poscIriyBaHHs, 10 3a6e31edyBano Horo e(heKTUBHICTh Ta Pe3yIbTaTUBHICTh., THH-
nuii KITK npomosikye 3amodyatkoBaHy HpoliecyaabHy HpakTuky i B poszaiai VI “Ocobimsi
MOPSIKM KPUMiHAJBHOTO TPOBAMKEHHA' [2] persaMeHTye€ NUTAHHS KPUMiHAJIbHOTO
NPOBA/PKEHHS: Ha TiAcTaBi yrog, y (opmi mpuBaTHOTO OOBHHYBAa4YeHHS; MO0 OKPEMOi
Kareropii 0cib; HEMOBHOJITHIX; 3aCTOCYBaHHSI TIPUMYCOBHMX 3aXOJiB MEIUYHOTO XapaKTepy
TOMIO, /IEesIKi 3 0COOJUBUX MOPSIAKIB MOXYTh 3AIHCHIOBATHCH y TMPOBAKEHHI I0/0
KPUMiHAJbHUX IPOCTYIIKIB.

Y uinomy pocysioBe pO3CJijlyBaHHS KPUMiHAJIbHUX IPOCTYIIKIB 3/iMCHIOETbCS 3a
3araJIbHUMU MIPABUJIAMU JO0CYI0BOTO po3ciiayBanHs, nepenbadernmu KIIK, ame 3a okpemo
BCTaHOBJIEHOIO0 (hOPMOIO Jli3HAHHS, TPO 10 3a3HadaeTbess y cr. 215 KIIK Ykpainu.

HartionasbHOMY KpUMiHAJIBHOMY CYZIOUYMHCTBY JIi3HAHHS BifloMe 11ie 3 IPyTOI 1MOJIOBU-
Hu XIX cT., nuTaHHAM J0CJIi/PKeHHsl oro IopunyHoi IPUPOIH, CYTHOCTI Ta BU3HAYEHHIO
MOHATTS NpUAisaau yBary BueHi nponecyamictu C.A. Anpniept, M.1. baxkanos, O.B. bayuin,
B.B. Banuspuyk, B.I. Tamaran, FO.M. I'pomesnii, A.S dybuncekuii, B.C. 3enenenpkuii,
B.O. Konosanosa, M.M. Muxeenko, B.T. Hop, M.A. IToropenpkuii, B.II. IIu6iko Ta iH.

Etumonoriuno tepmin “misHaHHSA” TOSICHIOETHCS TTOXO/KEHHSIM Bifl PO3ITOBCIOPKEHUX
y MUHYJIOMY POCIHCBKUX CJiB “mo3Hath”, “mosuarbes” [4, c. 421], To6To posmizHarw, mepe-
CBIYUTHCH § YOMY-HEOY/Ib, TAKUM YHHOM MiJKPECTIOETHCS HOr0 THOCEOJIOTiuHA (DYHKILis
B KPUMIiHAJbHOMY IIPOIECi, OCKIJIbKM [i3HAHHA HAIPABJICHO Ha IOBHE Ta HEYyIepeKeHe
poscaigyBants. 3 moyarky 20-x pokis XX crT. misHaHHs HabyBae XapakTepy IPoIecyaTbHOI
JisJIBHOCTI, OCKIiJIBKY [1ii oprany Ai3HaHHS 100 PO3CJTiAyBaHHS 3JIOYMHIB 3/11HICHIOBAINCD
y TpoiiecyasibHiil popmi i akTh (MPOTOKOJIN), CKIQJEH] TiJ] YaCc TaKOro /i3HaHHS, PO3TJis-
naThes K cynoBi gokazu. 1.1, DoitHnIbKkuii pO3TIsAAaB i3HAHHS SIK HECYIOBY [IisI/IbHICTD
“rmo rapsuymx cruigax”, cnpgaMoBaHa ‘IS BUSBJIEHHS BUHYBATOTO Ta KWOTO BUHYBATOCT”,
HiZIKPECIIOI0UH, IO HepeciyBaHHs BUHYBATOro “moTpeby€e MIBUAKOCTI Ta pimrydocti ii”
[5, c¢. 373]. Takum unHOM, cepe/l OCHOBHUX O3HAK [I3HAHHS BHOKPEMJIIOETHCS TIEPIIOYEPTO-
BiCTb Ta HEBiIKJIAJHWI XapakTep [iif, 110, y cBoio uepry, n0 2012 poky nopoKyBaso
JIMCKYyCiliHe TUTAaHHS CTOCOBHO iHCTUTYTY J[i3HAHHS TIPO BU3HAYEHHS HOTO SIK TI0YATKOBOTO
eTary po3sciigyBaHHst abo camocTiitHOl dopmu. 3apa3 ¢y po3yMiT AisHaHHS SIK (Gopmy
JIOCYZIOBOTO PO3CJilyBaHH, i/l IKOI0 PO3YMIi€THCA 3aCHOBAHA HA 3aKOHi MTPaBO3aCTOCOBHA
TisITBHICTD, CIPSMOBAaHA HAa BUSBJECHHS, MONEPE/PKEHHs, 3aO0iraHHs Ta PO3CJIiyBaHHS
KPUMiHAJbHUX TIPABOMOPYIIeHDb, 3abe3neyeHHsT BUPIMIEHHS 3aBAaHb KPUMiHATIHHOTO
CYJJOYMHCTBA.
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IIin yac mpoBeseHHs [i3HAHHS TPOMAJSHM MalOTb MOKJWUBICTb KOPUCTYBAaTHUCH
paBaMi Y4YaCHWKIB KpUMiHAJIbHOTO mpoBakenns, nepexbadvenumu KITK Ykpainu B
XO/li 3AiMCHEHHsI OCYZI0BOrO PO3CJiAyBaHHS KPUMiHAJbHUX IIPABOIOPYIIEHb Y ILIJIOMY.
BigminnicTs y mpaBax 3ajexaTuMe Bifl TTPOIECYATHHOTO CTATyCy yIaCHUKA KPUMiHAJIHHOTO
npoBajKeHHs. Tak, HANPUKJIA/, TOTepianii Moxe HaOyBaru mepenbadenux cr. 56 KITK
Ykpainu nipaB TiJIbKM TIiCJIs 110/Iadi 3asiBU MIPO 3aJIyYeHHS JI0 TIPOBAIKEHHSI SIK ITOTEPITiJIoro.
[Ticst bOTO OMY BPYYa€ThCS MMaM sITKA PO MPOIlecyaabHi paBa i 000B SI3KM MOTEPIILIOro,
[0 € TMHUCHMOBUM IiJATBEP/IKEHHSAM HaOYTTsI CTaTyCy IOTEPIIIOTO.

Oyukiig pisnanus, nepegdaderna KITK Ykpainu, mossirae y MOKJIMBOCTI CIiBpoOiT-
HUKIB OII€PAaTUBHUX MiJPO3/AiJiB IIPU JOCYJ0OBOMY PO3CJiyBaHHI KPUMiHAJIbHUX IIPOCTYII-
KiB KOPHUCTYBaTUCh ITOBHOBAKEHHSIMM CJIi/YOT0 OpraHy J0CyZ0BOro posciigyBanus. Haro-
MiCTh HEBUPINIEHUMHU [JIsI MPAKTUYHOT POOOTH TOCTAIOTH Psiji MUTAHb MPOIECYATHHOTO
XapakTepy, OHUM 3 SIKHX € BU3HAUYeHHs Cy('€KTa YIMOBHOBaKEHOTO BHOCHTH 10 €XMHOTO
peecTpy nocynoBux posciinysanb (nani — €P/IP) indopwmariito npo BYMHEHHST KPUMiHATb-
HOT'O TIPOCTYIIKY NpH ii HAaAXOAXKEHHi J0 IPaBOOXOPOHHOro opraHy. To6TO CyTTEBUM € Iu-
TaHHA IPOLECYaNbHOI KOMIIETEHIlI CTOCOBHO YIIOBHOBQKEHOI Ha IIPOBA/KEHHA JI3HAHHA.

Pimenns mpo BHecenns mo €P/IP BimomocTeil mpo KpuMiHasbHE TPaBOTOPYIIEHHS
npuiiMaeTbCsd Ha MmijfcTaBi iMOBipHUX 3HaHb, 3a3Hadvae M.A. Iloropenskuii [9, c. 99].
Bignosigno, aus toro, mo6 BUKOHATH BUMOTH I 5 4. 5 c¢r. 214 yunnoro KIIK Ykpainu
nmo/0 BHeceHHs g0 €PJ/IP Bimomocreit mpo momepennto Kpamidikaliifo KpUMiHAIBHOTO
MPABOTIOPYIIEHHS 3 3a3HaUeHHSIM CTarTi (YacTWHU cTaTTi) 3aKOHY MPO KPUMiHAJIbHY
Bi/IOBiIa/IbHICTh, TaKi BiZIOMOCTI IIOBMHHI BKasyBaTH Ha OOCTaBWHM, 110 MOKYTh CBiIYNTH
PO KpUMiHaJbHE IPAaBOIOPYIIEHHSI — Ha O3HAKU KOHKPETHOIO 3JI04MHY. BcraHoBseHHS
UMX O3HAK, HAIPUKJA, HUJISAXOM OIJISILY Micld IOJIl YW ONUTYBAaHHSA OYEBUJLIB, 3aKO-
HOMIPHO TsTHE 3a cO0OI0 i BCTAHOBJEHHSI CYKYITHOCTI OKPEMMX €JIEeMEHTIB CKJIaIy I[bOro
3JIOUMHY, a TAKOK CTBOPIOE MOMKJIMBICTD i 11 BU3HAYEHHS OKPEMHUX O3HAK IIMX €JICMEHTIB.
TakuMm 4MHOM, 3a3HaYEHUM MPUKJIAJIOM OXapaKTePU30BaHO OOOB’SIBKOBICTH TPOBEIEHHS
caimaux (posmrykoBux) maiit, a came ormsany (ct. 237 KIIK), 3 meToio miaTBepKeHHS
BUSIBJICHUX BiIOMOCTEH 1110/10 00CTaBUH BUMHEHHS KPUMIHAJIBHOTO MPOCTYIIKY Ta BHECEHHS
indopmarnii o €P/IP.

Crernudika 3ailicCHEHHST TPOBA/KEHHS 10 KPUMIHAJBHUX TIPOCTYNKAX Mepeadadac,
MO M 9Yac iX po3ciAyBaHHS He IOMYCKAETHCS 3aCTOCYBAaHHs 3alOOIKHUX 3aXOMiB y
BUTJISI/II IOMAIITHBOTO apeITy, 3acTaBu ab0 TPUMaHHS 11 BapToto. I1i 0OMeKeHHST BBOASITHCS
y 3B’sI3Ky 3 THM, IO CYyCITiJibHAa HeOe3MeyHiCTh KPUMIHATLHUX MPOCTYIIKIB, MOPIBHSHO 3i
3JIOYMHAMH, MEHIIa, TOMY i TpOIleCyadbHUN BILUIMB Ha IpaBa Ta CBOOOIM JIIOAMHU MA€E
TakoK OyTH MEHIIMM. Y PaxOBYIOUM TaKy 0OCTaBUHY, /10 Ti[03PIOBAHOTO MOKYTh OOUPATUChH
Jie 3ano0iKHI 3aX0AU Yy BUIJIAAL 0COOUCTOr0 3000B’si3aHHSI 4M 0coOucTOi mopyku. o
TOTO 3K 3a3HayeHi 3amobixkHi 3ax0/1u MOXKYTb O6I/IpaTI/ICH JIVIIIE CAIYUM 1 CyIie1o i TiibKu
y Bunajkax, 4itko nepenbavennx KITK Ykpaiuw, 1o, 110 CyTi, i € IpoIiecyaabHO0 TapaHTieo
MoJIepKaHHs TIpaB JIIOAUHKE y KpUMiHATbHOMY HpoBajsKerHi. HeoOXifHO 3BepHYTH yBary
i Ha OOMe)KeHHs y BMKOPHCTaHHI crigunx (PO3NIyKOBUX) Miil Mif 4ac J0CYI0BOTO PO3-
caigyBaHHs KpuMiHaibHuX pocTynkis. Tak, cr. 300 KIIK Ykpainu nepenbaueno 3a6opony
MPOBEJICHHS HETJIACHUX cJiaunx (pOo3IIyKOBUX) JiH Tijl 4ac NMPOBE/IEHHS Jli3HAHHS.

3araJbHOIOCTYITHUMHU TPOIECYIbHUMHE JisIMH, SIKi YIIOBHOBaXkeHa ocoba Ha TPOBe-
JIEHHS JIOCYJIOBOTO PO3CJiJlyBaHHS KPUMiHAJbHUX TPOCTYNKIiB MOKE€ BUKOPHUCTOBYBATU
/] Yac Jli3HaHHS, 3aJUIIAITHCS JAONUT (B T.4. Y pekuMi BiZieokoH(epeHilii), ofHoYacHu
JIOTIAT JIBOX 4¥ OiJIbIle BJKE MOMUTAHUX OCi0, TIpe/sIBJICHHS [/l BIi3HAHHS, TPOHUKHEHHS
JI0 JKUTJIAa YW iHIIOIO BOJIOJIHHS 0COOH, 06H1y1<, OTJISAJ, CAiTYUI eKCIIepUMEHT Ta IIpOBe-
neuns excreptusdu. Crarrs 111 KIIK Ykpainm nazinsge mpaBoM KOXHOTO yYacHHUKA [0-
CYZIOBOTO PO3C/iZyBaHHS MOXKJIMBICTIO OyTH TOiH(MOPMOBAHUM IPO XiJl KPUMiHAJIHHOIO
IPOBA/IKCHHS.

[IpoBajkeHHIO Nli3HAHHSI 32 KPUMiHQJIBHUMM IIPOCTYIIKAMHU, Ha Hally AYMKY, Haii-
OiJIBIN TIPUTAMaHHI PUCH KOJUIIHBOI TPOTOKOJBHOI (DOPMU IOCYIOBOI IMiJATOTOBKU Mate-
piajiB, ockimbkM 1 opMa 3acTOCOBYBAJACS 100 OYEBUJHUX 3JIOUYMHIB HEBEJIUKOI
TsKKOCTI. TakoK MPOTOKOJIbHY (HOPMY [0 MOHATTS i3HAHHS JOJY4Yagd y CBOiX poboTax
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B.C. 3enenenpkuii Ta T.B. Karkosa. [6, c. 183; 7, c.116]. [IpoTtokosbnaa dopma mocynoBoi
MIFOTOBKKM MartepiayiB, ska 3amodyaTkoBaHa y 1966 p. Ykazom Ilpesuzii Bepxosnoi Panm
CPCP “Ilpo mocujieHHs BiAMOBiaJBHOCTI 3a XyJITraHCTBO”, — 11e 0COOJIMBE KPUMiHATIBHO-
porlecyaabHe TPOBAKEHHS, 3/IIICHIOBAHE OPTAHOM J(i3HAHHS 0e3 MOPYIIeHHsT KPUMiHAb-
HOI CIIpaBU OpraHaMu Ji3HaHHSI 3a BU3HAYCHUMU 3aKOHOM 3JI0YMHAMU, 10 HE CTAHOBJIATDH
BEJINKOT CYCIJIbHOT HeOe3IeKr, BYMHEHNX B YMOBAX OYEBUIHOCTI, KOTPE 3aBEPIIYETHCS
CKJQAHHIM MPOTOKOMY. IIpoTokosbHa dopma [03BOJIsIE B HAWOINbIT KOPOTKHIT CTPOK
3’sicyBaTi OOCTaBMHU BUMHEHHS 3JI0YMHY, HAOJU3WTU TOKAPaHHSI TPABOMOPYIIHUKA O
yacy BYMHEHHSI HUM MPOTUIIPABHOTO [lisTHHSI.

Kpim Toro, mporokosibHa (Gopma MOTJIa 3a0e3MEeYUTH ONTHMAJbHY IMPOIECyaNbHy
exoHomito. Posmmpennst chepu 3actocyBaHHA Takoi (GOPMU JIOCY/IOBOI IMiITOTOBKY 371i1i-
CHIOBAJIOCH 3 METOI0 3MEHIIEHHS HaBaHTAKEHHsI Ha CJAIMYMI anmapar Ta 30Cepe/KeHHS
OT0 3yCWJIJIS HAa PO3CIIAYyBaHHI TSKUMX 3JIOUUHIB.

[IpoBajiKeHHsT y TPOTOKOJBHIN (opmi MicTHIO HU3KY XapaKTepHUX BiMiHHOCTeM
Bi/Jl 3BMYAllHOTO MPOBAKEHHs: Cy0'€KTOM IPOBEIECHHS AOCYIOBOI IiATOTOBKM MaTepiasiiB
BH3HABaBCs BUKJIIOYHO OpPraH [i3HaHHs, 30MpaHHs [0Ka3iB 3IiliCHIOBABCS 3a IOMOMOTOI0
3aco0iB, XapaKTepHUX JJIsI CTa[Aill MOPYIIeHHsT KPUMiHAIbHOI cripaBu (6e3 TpoBeIeHHs
CHAYMX fIiil); mepesik 3J0YMHIB, MIOM0 SIKUX MOKHA OyJIO 3aCTOCOBYBATH MPOTOKOJBHY
dopmy, 6yB BuuepnauM (cr. 425 KpuminanbHo-tmiporecyaibaoro kogaekcy 1960 p.); crpoku
HE MOIJIM TePEeBUIIyBaTH JIECSITU JIHIB 3 MOMEHTY OTPUMAaHHs 3asBH, aje 1eid CTPOK MOXK-
Ha OYyJIO MOJOBKUTH IIPOKYPOPOM 0 ABAAUATH Ai0; 0coba, MIOA0 SKOI IIPOBAIUTHCS J0-
CyIoBa IIATOTOBKA MarepiajiB, Maja CTAaTyC IMPAaBOMOPYIIHWKA, a HE 3J0YUHIL, IiJACYyM-
KOBUM JIOKYMEHTOM, IO CKJAAABCs 0c00010, sika MPOBOAMJIA Ji3HAHHS, OYB IPOTOKOJI,
SAKUI 3aTBEP/sKyBaBCsl HAUAJIbHUKOM OpPraHy /li3HaHHS, a MiJICYMKOBUM JJOKYMEHTOM YCbOTO
JOCY/IOBOTO CIEIiaJIbHOTO TPOBA/KEHHST Y MPOTOKOJbHIN (hopmi — 0OBUHYBaIbHUIL
BHUCHOBOK IIPOKYypPOpa.

3HaueHHd Takoi (OPMU TMOJATANIO B TOMY, 110 BOHA CTBOPIOBAJIA PeabHi YMOBU [IJIS
6itbIl e(heKTUBHOTO PO3KPUTTS 1 PO3CIiAYBAHHS TSUKKUX 3JI0YMHIB; 1€ yCyBaJo 3 TPOIle-
cyanbHOI hopMu BCi HAUTUIIKK, M0 Oe3 MoTpebu YCKIAIHIOBAIN TIPOIEC.

BesymoBHUM € Te, 1110 BUMOTM CHOTO/IEHHS IIOBEPTAIOTh 3aKOHO/ABILS /10 CXOXKUX 3a
IIeBHUMU O3HaKaMu (hOpM y KpuMiHaiabHOMY Ipolieci. CrpoleHHs KpUMiHaJIbHOTO IIPOBaJL-
JKEHHSI € BKpail akTyaJbHUM, CIIUPAIOYUCh HA TaKy TEH/EHII0 y €BPOIEUCHKUX JlepKaBax,
mizctaBoto ToMy € Pexkomenpaiiis R (87) 18 cTocoBHO cipolieHHS KPUMiHAJIBHOTO MPaBO-
cynnsa (mpuitnara Komitetom MinictpiB Pamgu €spornn 17 Bepecus 1987 poxy min uac
410-3acigannsa generatiB MminicTpiB). Y 1. B posminy 2 niei Pexkomenparnii “Cymaphe cy-
JIOYMHCTBO, TIPUMUPEHHST OOBUHYBAYEHOTO 3 MOTEPIIJINM, CIIPOIIEH] Tporeaypu” BKa3aHo,
[0 y BWIaJKaX APiOHUX TOPYIIeHb KPUMIHAIBHOTO 3aKOHY, KOJU (haKTU BUAAOTHCS [0-
BOJIi SICHUMHU i KOJM Oe3CHiPHO BCTAHOBJIEHO, IO 0coba € aBTOPOM IIOPYIIEHHS, MOKHA
3aCTOCOBYBATH CIPOIIEHE CYAOYMHCTBO, TOOTO MHCHMOBE CYIOYUHCTBO, MPUCKOPEHE
cynoBumu opranamu. ¥ 1. 1. 1 m. “B” Posminy 2 Pexomenjariiii mijikpecjaeHo BasKJIWBIiCTh
€KOHOMIT yacy TpoBajiKeHHs. B yMoBaxX €BPOIHTETpalliifHOTO TPOIlecy BHECEHHS B HaIlio-
HaJbHE 3aKOHOJIJABCTBO TaKUX CIIPOIIEHUX MPOIELYP, K MPOBAKEHHS MO0 KPUMiHAIbHUX
mpocTynKiB HabyBae mie Oibinoi aKTyaJabHOCTi, OCKIJBKM BHXOIUTH 3a MeKi OKpeMOi
nepskaBu i HabyBa€ 3arajJbHOEBPOINENCHKOTO 3HAYEHHS, /K€ 3aCTOCYBAaHHS TaKOTO
CIIPOIIIEHHSI Ma€ Bi/NOBiZIaTH BCECBITHHO BM3HAHMM CTaHJapTaM I[0/0 JAOTPUMAaHHS IPaB
moaunn |8, c. 97].

TakuM 4rHOM, OCOGJUBOCTI OCYIOBOTO PO3CJiyBaHHS KPUMiHATBHUX TIPOCTYIIKIB
po6JIATE OYZOBY PO3CIIiYyBaHHS TIPOCTIIIO, 3BUIBHSAIOTH MPOIeCyaabHy (GOpPMY Bijl 3aiiBIX
Ta YCKJAJTHEHUX €JeMEHTIB, TIOJIETTITYIOTh TPOIEC JOKYMEHTAIbHOTO O(GOPMJIEHHS KPUMi-
HaJIbHOTO TPOBA/KeHHs. Buxozasum i3 3azHaveHoro, AisHaHHA K Gopma JI0CYyT0BOTO
pO3CilyBaHHg MOKe PO3YMiTHCS TPUHANMHI y JeKiJIbKOX 3HAYEHHSX: SIK 3arajbHe CIIPO-
IIEHHS [POLEeAYPU KPUMiHAJIBHOTO IPOBA/KEHHS IIJISIXOM 3BiJIbHEHHS Bijl yCKJIQIHEHUX,
PYAMMEHTHUX eJjieMeHTiB (IpoliecyajbHUX Jiil, TTpoleayp) Ta sSK camocTiiiHa ¢opma
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JIOCYJIOBOTO PO3CJilyBaHHs (Ji3HAHHS) 3a PaXyHOK XapaKTepPHUX IIpollecyaJbHUX iil,
NpUTaMaHHUX I(il (popmi.

Ha mizcrasi 11b0ro MoskHa 3poOUTU BUCHOBKU:

— 3aMpOBAJIKEHHsT 0COOJNBOCTEN TPOBAKEHHS JOCYIOBOTO PO3CIiAyBaHHs y (hopmi
Mi3HaHHsI rapaHToBaHO 3abe3redye MigBUIeHHS e(EeKTUBHOCTI KPUMIHATIHHOTO CY/I0-
YuHCTBA (O/{HOTO 3 BU/IiB IIPABO3ACTOCOBHOI /iSI/IBHOCTI ), KOTpPE SIK i MPOJyKTHBHE BUKOHAH-
HS iHIMX iepsKaBHUX (DYHKITIH, TOCATAETHCS JUIIE TOJI, KOJAW HOTO i/ 3/iHCHIOITHCS 3
HAMEHIIIO KOO0 /IS PIBHOMAHITHUX COIaJbHUX I[IHHOCTEH TPOMajisiH, 0e3 mepeBu-
IIEHHS €KOHOMiYHUX BUTPAT, B HAWKOPOTIIi TepPMiHU;

— BBEJIEHHsI HOBOTO TepMiHa “KpUMiHa/ibHI mpocTynku”, SKuil nepeabadae 0ocoOJuBY
Ipolie/lypy NPOBEIEHHS J0CY/I0BOTO PO3CiyBaHHs y (OpMi /li3HAHHS, BU3HAETHCS OJHUM
31 nUIsIXiB pehopMyBaHHs KPUMiHATBHOTO CYI0YMHCTBA Ta MOTpedye GopMyBaHHS €AUHOTO
AJIITOPUTMY i1 [I7IsT CJT[Y0TO0, TIPOKYPOpa Ta CyAy y MUTAHHSX IMI0/0: Cy0'€KTa, YIIOBHOBAsKE-
noro BHocutu B €P/IP indopmariito mpo BUMHEHHS KPUMiHAJIBHOTO MPOCTYNKY TpH i
HA/JIXOJKeHHI 0 TMPaBOOXOPOHHOTO OPramHy; IMpoIeaypu Iepeaadi KPpUMiHAIbHUX
NIPOB/LKEHDb Bijl CJaiunX Ai3HaBavaM; [ii MpoOKypopa Ta Cyay IPH IiATOTOBIL, OTPUMAHHI,
HPUIHATTI 10 TPOBA/KEHHsT 0OBUHYBAJIbHUX aKTiB TOIIO.

3azHaveHi 1MpoOIeMHI MUTaHHS OOTOBOPMMO B TIOAAJBIINX HAYKOBHX IPOIEcax.
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KNOWLEDGE AS A PROCESSUAL FORM FOR EXAMINATION
OF CRIMINAL PROSECUTES

Foundation of a democratic society to ensure the reliable protection of the rights,
freedoms and interests of every person is in time a priority area of the state policy in
Ukraine. The development of society and the state, their social and economic values
causes certain legal changes, including the differentiation of the procedural form, since the
idea of a single procedural form is manifested primarily in such a way that it does not
coincide with the dialectical regularity of the form’s correspondence with its content and
the change in the way of research along with change the object, therefore, even in the
ancient Roman state had rules that regulate the use of special procedures (Per sponsionem),
along with the usual procedure (Legis actio sacramento in rem). The process of differentiation
of the procedural form is not accidental in nature, but represents a pronounced tendency
that is relevant at present.

According to the current legislation of the Criminal Procedural Code of Ukraine of
April 13, 2012 (hereinafter referred to as the CPC of Ukraine), pre-trial investigation
into criminal misconduct is foreseen in the form of inquiry, so to speak of a special form of
proceedings, instead of adopting norms of substantive law on criminal offenses (certain
provisions of the Criminal Code or the Bill of Ukraine “About Criminal Misdemeanors”)
the provisions of Chapter 25 of the Criminal Code “Peculiarities of the Pre-trial
Investigation of Criminal Misdemeanors” can not be put into action. In the Section X
(Final Provisions) of the Criminal Procedural Code of Ukraine states that the provisions
relating to criminal proceedings concerning criminal offenses are in effect simultaneously
with the entry into force of the Bill of Ukraine on criminal offenses. However, the
mentioned Bill of Ukraine has not yet been adopted, and the Criminal Code of Ukraine
does not provide for such a criminal offense as a misdemeanor.

In the domestic legal system, according to the criminal procedure law, there was an
experience with a positive decision on the issue of special proceedings. For a long time,
according to the provisions of the CCP of 1960, the following special proceedings could
be distinguished: the protocol form of pre-trial preparation of case files; private prosecution
proceedings; proceedings in juvenile delinquency cases; the use of compulsory medical
measures. In our opinion, the investigation of criminal offenses is more similar to the
protocol form of pre-trial preparation of materials, since this form was used for obvious
crimes of a minor nature.

At the time, the feature of pre-trial investigation of criminal misconduct is that it is
carried out in the form of inquiry, as indicated in Art. 215 CPC of Ukraine. The specificity
of the commission of a criminal offense involves the use of preventive measures in the
form of domestic arrest, pledge or detention during their investigation. So, Art. 300 CPC
of Ukraine provides for the prohibition of conducting secret investigative (search) actions
during the inquiry.

Public interrogation procedures that the investigator can use during pre-trial
investigation of criminal misdemeanors are interrogated (including in a videoconference
mode), simultaneous interrogation of two or more interrogated persons, presentation for
identification, penetration into the home or other possession of the person , search,
review, investigative experiment and expert examination. Article 111 of the CPC of

318



ISSN 2072-8670 HAYRA 1T TIPABOOXOPOHA. 2018. Na 1(39)
NAUKA I PRAVOOHORONA

Ukraine grants the right of each party to the pre-trial investigation to be informed about
the course of criminal proceedings.

Conclusion: there is an urgent need to introduce a special proceeding that is different
from ordinary proceedings, it is conditioned by the needs of the society, because the
procedural form must be primarily a useful social tool. Society does not care how many
people and material costs solve certain issues of legal protection or the fight against
offenses. The state can not allocate an unlimited amount of resources for this, therefore it
is necessary to spend the available forces and means most rationally and effectively.

Keywords: pre-trial investigation, inquiry, criminal misconduct, criminal procedural
form.
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