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Ðîçãëÿíóòî ïðîáëåìí³ àñïåêòè â³äíåñåííÿ ñàìîïðîãîëîøåíèõ “Äîíåöüêî¿ òà Ëó-
ãàíñüêî¿ íàðîäíèõ ðåñïóáë³ê” äî òåðîðèñòè÷íèõ îðãàí³çàö³é. Óçàãàëüíåíî îñíîâí³ ï³äõîäè
â ñóäîâ³é ïðàêòèö³ ùîäî âèð³øåííÿ â³äïîâ³äíîãî ïèòàííÿ. Íàâåäåíî àðãóìåíòè íà
êîðèñòü òîãî, ùî çàçíà÷åí³ âèùå ñàìîïðîãîëîøåí³ ðåñïóáë³êè ñë³ä âèçíàâàòè òåðî-
ðèñòè÷íèìè îðãàí³çàö³ÿìè ï³ä ÷àñ êðèì³íàëüíî-ïðàâîâî¿ êâàë³ô³êàö³¿ ä³ÿíü îñ³á, ÿê³
áåðóòü ó÷àñòü ó ¿õ ä³ÿëüíîñò³.

Êëþ÷îâ³ ñëîâà: òåðîðèñòè÷íà îðãàí³çàö³ÿ; íåïåðåäáà÷åíå çàêîíîì âîºí³çîâàíå
àáî çáðîéíå ôîðìóâàííÿ; ñïðèÿííÿ çëî÷èíí³é îðãàí³çàö³¿; òåðîðèçì; êðèì³íàëüíî-ïðàâîâà
êâàë³ô³êàö³ÿ.

Ðàññìîòðåíû ïðîáëåìíûå àñïåêòû îòíåñåíèÿ ñàìîïðîâîçãëàøåííûõ “Äîíåöêîé è
Ëóãàíñêîé íàðîäíûõ ðåñïóáëèê” ê òåððîðèñòè÷åñêèì îðãàíèçàöèÿì. Îáîáùåíû îñíîâíûå
ïîäõîäû â ñóäåáíîé ïðàêòèêå îòíîñèòåëüíî ðåøåíèÿ ñîîòâåòñòâóþùåãî âîïðîñà. Ïðèâå-
äåíû àðãóìåíòû â ïîëüçó òîãî, ÷òî óêàçàííûå âûøå ñàìîïðîâîçãëàøåííûå ðåñïóáëèêè
ñëåäóåò ïðèçíàâàòü òåððîðèñòè÷åñêèìè îðãàíèçàöèÿìè ïðè óãîëîâíî-ïðàâîâîé êâàëè-
ôèêàöèè äåÿíèé ëèö, ó÷àñòâóþùèõ â èõ äåÿòåëüíîñòè.

Êëþ÷åâûå ñëîâà: òåððîðèñòè÷åñêàÿ îðãàíèçàöèÿ; íåïðåäóñìîòðåííîå çàêîíîì
âîåíèçèðîâàííîå èëè âîîðóæåííîå ôîðìèðîâàíèå; ñîäåéñòâèå ïðåñòóïíîé îðãàíèçàöèè;
òåððîðèçì; óãîëîâíî-ïðàâîâàÿ êâàëèôèêàöèÿ.

Ïî÷èíàþ÷è ç 2014 ð., Óêðà¿íà îïèíèëàñÿ â íåçâè÷í³é äî öüîãî ÷àñó ñèòóàö³¿,
ÿêà áóëà ïîâ’ÿçàíà ç òèì÷àñîâîþ îêóïàö³ºþ Ðîñ³éñüêîþ Ôåäåðàö³ºþ Àâòîíîìíî¿
Ðåñïóáë³êè Êðèì, à òàêîæ îêðåìèõ ðàéîí³â Äîíåöüêî¿ òà Ëóãàíñüêî¿ îáëàñòåé. Ó êâ³òí³
2014 ð. íà öèõ òåðèòîð³ÿõ áóëî óòâîðåíî ñàìîïðîãîëîøåí³ “Äîíåöüêó íàðîäíó
ðåñïóáë³êó” òà “Ëóãàíñüêó íàðîäíó ðåñïóáë³êó”. Â³äòàê ïîñòàº ïèòàííÿ: ÷è ïîâèíí³
ö³ îðãàí³çàö³¿ ââàæàòèñÿ òåðîðèñòè÷íèìè, à òàêîæ ÷è ìîæå ñòàâèòèñÿ ó âèíó îñîá³,
ÿêà áåðå ó÷àñòü â ¿õ ä³ÿëüíîñò³ ÷è ³íøèì ÷èíîì ñïðèÿº òàê³é ä³ÿëüíîñò³, â÷èíåííÿ
çëî÷èí³â, ïåðåäáà÷åíèõ ó ñò. 2583 “Ñòâîðåííÿ òåðîðèñòè÷íî¿ ãðóïè ÷è òåðîðèñòè÷íî¿
îðãàí³çàö³¿” àáî ñò. 2585 “Ô³íàíñóâàííÿ òåðîðèçìó” Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè
(äàë³ – ÊÊ Óêðà¿íè). Ó ñóäîâ³é ïðàêòèö³ ïèòàííÿ ïðî â³äíåñåííÿ “ÄÍÐ” òà “ËÍÐ”
äî òåðîðèñòè÷íèõ îðãàí³çàö³é íàëåæèòü äî äèñêóñ³éíèõ. Â³äñóòíÿ ºäí³ñòü ïîçèö³é
ùîäî âèð³øåííÿ â³äïîâ³äíî¿ ïðîáëåìè ³ â òåîð³¿ êðèì³íàëüíîãî ïðàâà.

Ïèòàííÿ, çàäåêëàðîâàí³ â ö³é ñòàòò³, ñåðåä ó÷åíèõ-êðèì³íàë³ñò³â ïðàêòè÷íî íå
äîñë³äæóâàëèñÿ. Âîäíî÷àñ çàãàëîì ïðîáëåìà êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
ñòâîðåííÿ òà ä³ÿëüí³ñòü òåðîðèñòè÷íèõ îðãàí³çàö³é áóëà ïðåäìåòîì óâàãè Ï.Ï. Àíä-
ðóøêà, Â.Ô. Àíòèïåíêà, À.À. Âîçíþêà, Ñ.À. Áóòêåâè÷à, À.Î. Äàíèëåâñüêîãî, Î.Ì. Äæó-
æ³, Â.Â. Äðàíîãî, Â.Ï. ªìåëüÿíîâà, À.Å. ²çåòîâà, Â.À. Ë³ïêàíà, Ë.Â. Íîâ³êîâî¿, Ì.Â. Ñå-
ìèê³íà.

Ìåòà òà çàâäàííÿ ñòàòò³ – íà ï³äñòàâ³ àíàë³çó îïóáë³êîâàíî¿ ñóäîâî¿ ïðàêòèêè
çàïðîïîíóâàòè âèð³øåííÿ ïèòàííÿ ïðî ïðàâîâ³ ï³äñòàâè â³äíåñåííÿ “ÄÍÐ” òà “ËÍÐ”
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äî òåðîðèñòè÷íî¿ îðãàí³çàö³¿ òà ìîæëèâ³ñòü êâàë³ô³êàö³¿ ó÷àñò³ â ¿õ ä³ÿëüíîñò³ ÷è
ñïðèÿííÿ öèì îðãàí³çàö³ÿì çà ñò.ñò. 2583 ÷è 2585 ÊÊ Óêðà¿íè.

Çã³äíî ç³ ñò. 1 Çàêîíó Óêðà¿íè â³ä 20.03.03 ¹ 638-²V “Ïðî áîðîòüáó ç òåðî-
ðèçìîì”, ï³ä òåðîðèñòè÷íîþ îðãàí³çàö³ºþ ðîçóì³ºòüñÿ ñò³éêå îá’ºäíàííÿ òðüîõ ³ á³ëüøå
îñ³á, ÿêå ñòâîðåíå ç ìåòîþ çä³éñíåííÿ òåðîðèñòè÷íî¿ ä³ÿëüíîñò³, â ìåæàõ ÿêîãî çä³é-
ñíåíî ðîçïîä³ë ôóíêö³é, âñòàíîâëåíî ïåâí³ ïðàâèëà ïîâåä³íêè, îáîâ’ÿçêîâ³ äëÿ öèõ
îñ³á ï³ä ÷àñ ï³äãîòîâêè ³ â÷èíåííÿ òåðîðèñòè÷íèõ àêò³â. Îðãàí³çàö³ÿ âèçíàºòüñÿ òåðî-
ðèñòè÷íîþ, ÿêùî õî÷à á îäèí ç ¿¿ ñòðóêòóðíèõ ï³äðîçä³ë³â çä³éñíþº òåðîðèñòè÷íó ä³ÿëü-
í³ñòü ç â³äîìà ïðèíàéìí³ îäíîãî ç êåð³âíèê³â (êåð³âíèõ îðãàí³â) óñ³º¿ îðãàí³çàö³¿. Âîäíî÷àñ
ó ö³é æå ñòàòò³ âèçíà÷àºòüñÿ é çì³ñò ïîíÿòòÿ “òåðîðèñòè÷íà ä³ÿëüí³ñòü” [1]).

Ó ñò. 24 öüîãî Çàêîíó âèçíà÷àþòüñÿ îñíîâí³ çàñàäè â³äïîâ³äàëüíîñò³ îðãàí³çàö³¿
çà òåðîðèñòè÷íó ä³ÿëüí³ñòü. Òàê, îðãàí³çàö³ÿ, â³äïîâ³äàëüíà çà â÷èíåííÿ òåðîðèñòè÷-
íîãî àêòó ³ âèçíàíà çà ð³øåííÿì ñóäó òåðîðèñòè÷íîþ, ï³äëÿãàº ë³êâ³äàö³¿, à ïðèíàëåæíå
¿é ìàéíî êîíô³ñêóºòüñÿ (÷. 1). Ó ðàç³ âèçíàííÿ ñóäîì Óêðà¿íè, â òîìó ÷èñë³ â³äïîâ³äíî
äî ¿¿ ì³æíàðîäíî-ïðàâîâèõ çîáîâ’ÿçàíü, ä³ÿëüíîñò³ îðãàí³çàö³¿ (¿¿ â³ää³ëåííÿ, ô³ë³¿,
ïðåäñòàâíèöòâà), çàðåºñòðîâàíî¿ ïîçà ìåæàìè Óêðà¿íè, òåðîðèñòè÷íîþ, ä³ÿëüí³ñòü ö³º¿
îðãàí³çàö³¿ íà òåðèòîð³¿ Óêðà¿íè çàáîðîíÿºòüñÿ, ¿¿ óêðà¿íñüêå â³ää³ëåííÿ (ô³ë³ÿ, ïðåä-
ñòàâíèöòâî) íà ï³äñòàâ³ ð³øåííÿ ñóäó ë³êâ³äóºòüñÿ, à íàëåæí³ éîìó ìàéíî ³ ìàéíî
çàçíà÷åíî¿ îðãàí³çàö³¿, ÿêå çíàõîäèòüñÿ íà òåðèòîð³¿ Óêðà¿íè, êîíô³ñêóþòüñÿ (÷. 2).
Çàÿâà ïðî ïðèòÿãíåííÿ îðãàí³çàö³¿ äî â³äïîâ³äàëüíîñò³ çà òåðîðèñòè÷íó ä³ÿëüí³ñòü
ïîäàºòüñÿ äî ñóäó â³äïîâ³äíî Ãåíåðàëüíèì ïðîêóðîðîì, ïðîêóðîðàìè ÀÐÊ, îáëàñòåé,
ì³ñò Êèºâà ³ Ñåâàñòîïîëÿ ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó (÷. 3) [1].

Âåðõîâíà Ðàäà Óêðà¿íè çâåðíóëàñÿ äî ì³æíàðîäíèõ ³íñòàíö³é (ÎÎÍ, ªâðîïåéñü-
êîãî Ïàðëàìåíòó, Ïàðëàìåíòñüêî¿ Àñàìáëå¿ Ðª, Ïàðëàìåíòñüêî¿ Àñàìáëå¿ ÍÀÒÎ,
Ïàðëàìåíòñüêî¿ Àñàìáëå¿ ÎÁÑª, Ïàðëàìåíòñüêî¿ Àñàìáëå¿ ÃÓÀÌ, íàö³îíàëüíèõ
ïàðëàìåíò³â äåðæàâ ñâ³òó) âèçíàòè “ËÍÐ” òà “ÄÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè
[2]. Ó â³äïîâ³äü íà öå çâåðíåííÿ ªâðîïàðëàìåíò ïðèéíÿâ ðåçîëþö³þ, â ÿê³é îáìåæèâñÿ
ôîðìóëþâàííÿì, ïðî çàñòîñóâàííÿ òåðîðèñòè÷íèõ ìåòîä³â ä³ÿëüíîñò³ [3, ñ. 38].

Â Óêðà¿í³ ïîðÿäîê âèçíàííÿ “ÄÍÐ” òà “ËÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè
äîñ³ íå âðåãóëüîâàíèé íà íîðìàòèâíîìó ð³âí³. ÂÐÓ ðîáèëà ìàðí³ ñïðîáè òàêèé
ïîðÿäîê óðåãóëþâàòè. Òàê, 27 ñ³÷íÿ 2015 ð. ó ïåðøîìó ÷èòàíí³ áóëî ïðèéíÿòî çàêî-
íîïðîåêò “Ïðî âíåñåííÿ çì³í äî äåÿêèõ çàêîíîäàâ÷èõ àêò³â ùîäî âèçíàííÿ îðãàí³-
çàö³é òåðîðèñòè÷íèìè” (ðåºñòð. ¹ 1840) [4]. Çã³äíî ç öèì çàêîíîïðîåêòîì âèçíàâàòè
îðãàí³çàö³¿ òåðîðèñòè÷íèìè ìàâ áè Âèùèé àäì³í³ñòðàòèâíèé ñóä Óêðà¿íè íà ï³äñòàâ³
àäì³í³ñòðàòèâíîãî ïîçîâó Ãåíåðàëüíîãî ïðîêóðîðà Óêðà¿íè, ïðîêóðîð³â ÀÐÊ,
îáëàñòåé, ì³ñò Êèºâà ³ Ñåâàñòîïîëÿ. Âîäíî÷àñ çàêîíîïðîåêòîì ïðîïîíóâàëîñÿ ïåðåä-
áà÷èòè, ùî ÿêùî òåðîðèñòè÷íà ä³ÿëüí³ñòü îðãàí³çàö³¿ ïðèçâåëà äî âèíèêíåííÿ êðè-
çîâèõ ñèòóàö³é, ùî çàãðîæóþòü íàö³îíàëüí³é áåçïåö³ Óêðà¿íè, òàêà îðãàí³çàö³ÿ ìîæå
áóòè âèçíàíà òåðîðèñòè÷íîþ ð³øåííÿì Ðàäè íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè
[4]. Îäíàê öåé ïðîåêò çàêîíó Óêðà¿íè çàëèøèâñÿ íåïðèéíÿòèì. Äðóãà ñïðîáà íà
íîðìàòèâíîìó ð³âí³ âèçíàòè “ËÍÐ” òà “ÄÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè â³äáó-
ëàñÿ ï³ä ÷àñ ãîëîñóâàííÿ 16 ñ³÷íÿ 2018 ð. çà ïîïðàâêè äî ïðîåêòó çàêîíó Óêðà¿íè
“Ïðî îñîáëèâîñò³ äåðæàâíî¿ ïîë³òèêè ³ç çàáåçïå÷åííÿ äåðæàâíîãî ñóâåðåí³òåòó Óêðà¿-
íè íàä òèì÷àñîâî îêóïîâàíèìè òåðèòîð³ÿìè â Äîíåöüê³é òà Ëóãàíñüê³é îáëàñòÿõ”
â³ä 5 æîâòíÿ 2017 ðîêó (ðåºñòð. ¹ 7163) [5], ÿêèìè ïðîïîíóâàëîñÿ âèçíàòè ñàìîïðî-
ãîëîøåí³ “ËÍÐ” òà “ÄÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè, ëèøå 76 äåïóòàò³â ³ç 340
ïðèñóòí³õ ó çàë³ â³ääàëè ñâî¿ ãîëîñè çà çàçíà÷åí³ âèùå ïîïðàâêè [6].

Âàæëèâîãî çíà÷åííÿ ï³ä ÷àñ êðèì³íàëüíî-ïðàâîâî¿ êâàë³ô³êàö³¿ ä³ÿëüíîñò³ “ÄÍÐ”
òà “ËÍÐ” íàáóâàº âèð³øåííÿ ïèòàííÿ ïðî ïðåþäèö³éíå çíà÷åííÿ ïðîöåäóðè âèçíàííÿ
òàêèõ îðãàí³çàö³é òåðîðèñòè÷íèìè: ÷è ñë³ä ñïî÷àòêó îô³ö³éíî âèçíàòè “ÄÍÐ” òà
“ËÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè, à âæå ïîò³ì êâàë³ô³êóâàòè ä³¿ ¿õ ó÷àñíèê³â çà
ñò.ñò. 2583 ÷è 2585 ÊÊ Óêðà¿íè. Àíàë³ç ñóäîâèõ âèðîê³â (óñüîãî áóëî âèá³ðêîâî
ïðîàíàë³çîâàíî 110 âèðîê³â ñóä³â ïåðøî¿ òà àïåëÿö³éíî¿ ³íñòàíö³é çà ªäèíèì
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äåðæàâíèì ðåºñòðîì ñóäîâèõ ð³øåíü, ïîñòàíîâëåíèõ óïðîäîâæ 2016–2018 ðð.)
ñâ³ä÷èòü ïðî òå, ùî ó ñóäîâ³é ïðàêòèö³ º ê³ëüêà ï³äõîä³â äî êðèì³íàëüíî-ïðàâîâî¿
îö³íêè ä³ÿíü îñîáè, ÿê³ ïîëÿãàþòü â ó÷àñò³ ó ä³ÿëüíîñò³ “ÄÍÐ” òà “ËÍÐ”.

Ïåðøèé ç íèõ ñòîñóºòüñÿ òîãî, ùî “ÄÍÐ” òà “ËÍÐ” âèçíàþòüñÿ ñóäàìè òåðîðè-
ñòè÷íèìè îðãàí³çàö³ÿìè. Â³äïîâ³äíî, é ó÷àñòü îñîáè ó ä³ÿëüíîñò³ òàêî¿ îðãàí³çàö³¿
àáî ñïðèÿííÿ òàê³é ä³ÿëüíîñò³ êâàë³ô³êóºòüñÿ çà ñò. 2583 ÷è çà ñò. 2585 ÊÊ Óêðà¿íè.
Òàêà êðèì³íàëüíî-ïðàâîâà îö³íêà äàâàëàñÿ ó 72 ïðîàíàë³çîâàíèõ âèðîêàõ (àáî 65 %).
Ïðè öüîìó ñóäè, âèçíàþ÷è “ÄÍÐ” òà “ËÍÐ” òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè, çàçâè÷àé
ñâî¿ ð³øåííÿ ìîòèâóþòü òàêèì ÷èíîì.

Ó âèðîêàõ ï³äòâåðäæóºòüñÿ íàÿâí³ñòü ó “ÄÍÐ” òà “ËÍÐ” îçíàê òåðîðèñòè÷íî¿
îðãàí³çàö³¿, âèçíà÷åíèõ ó ñò. 1 Çàêîíó Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì”. Ñóäè
çâåðòàþòü óâàãó íà âñòàíîâëåííÿ ìåòè ñòâîðåííÿ òà ä³ÿëüíîñò³ “ÄÍÐ” òà “ËÍÐ”,
âêàçóþ÷è, ùî òàêîþ ìåòîþ º çä³éñíåííÿ òåðîðèñòè÷íî¿ ä³ÿëüíîñò³, à îñíîâíîþ ìåòîþ
ä³ÿëüíîñò³ – íàñèëüíèöüêà çì³íà òà ïîâàëåííÿ êîíñòèòóö³éíîãî ëàäó Óêðà¿íè, çàõîï-
ëåííÿ äåðæàâíî¿ âëàäè â Óêðà¿í³, à òàêîæ çì³íà ìåæ òåðèòîð³¿ ³ äåðæàâíîãî êîðäîíó
Óêðà¿íè øëÿõîì ñòâîðåííÿ íåçàêîííèõ äåðæàâíèõ óòâîðåíü “ÄÍÐ” òà “ËÍÐ”. Îñîá-
ëèâà óâàãà ó âèðîêàõ ïðèä³ëÿºòüñÿ ç’ÿñóâàííþ òàêèõ îçíàê òåðîðèñòè÷íî¿ îðãàí³çàö³¿,
ÿê ñò³éê³ñòü, ³ºðàðõ³÷í³ñòü òà ñòðóêòóðà. Çàçâè÷àé ó âèðîêàõ ì³ñòÿòüñÿ òèïîâ³ ôîðìó-
ëþâàííÿ, ùî “ÄÍÐ” òà “ËÍÐ” ñêëàäàþòüñÿ ç ïîë³òè÷íîãî òà ñèëîâîãî áëîê³â, ó íèõ
íàÿâíèé ðîçïîä³ë ôóíêö³é ì³æ ¿õ ó÷àñíèêàìè, íà ÿêèõ ïîêëàäåí³ â³äïîâ³äí³ îáîâ’ÿçêè
çã³äíî ç ºäèíèì ïëàíîì ñï³ëüíèõ çëî÷èííèõ ä³é.

Îêðåì³ ñóäè ìîòèâóþòü â³äíåñåííÿ “ÄÍÐ” (“ËÍÐ”) äî òåðîðèñòè÷íèõ îðãàí³çà-
ö³é ùå é òèì, ùî ïîëîæåííÿ ñò. 24 Çàêîíó Óêðà¿íè â³ä 20.03.03 ¹ 638-²V “Ïðî áî-
ðîòüáó ç òåðîðèçìîì” íå ïîøèðþþòüñÿ íà ïîðÿäîê íàäàííÿ ïðàâîâîãî ñòàòóñó þðèäè÷-
íèì îñîáàì, îðãàí³çàö³ÿì, ÿê³ îðãàí³çîâóþòüñÿ äëÿ ïîäàëüøîãî çä³éñíåííÿ òåðîðè-
ñòè÷íèõ àêò³â [7]. Âîäíî÷àñ âèïðàâäîâóþ÷è îñ³á ó â÷èíåíí³ çëî÷èí³â, ïåðåäáà÷åíèõ
ó ñò.ñò. 2583 ÷è 2585 ÊÊ Óêðà¿íè, ñóäè âêàçóþòü, ùî ï³äñòàâîþ äëÿ öüîãî º íåâðåãóëüî-
âàí³ñòü ó çàêîíîäàâñòâ³ Óêðà¿íè ïîðÿäêó âèçíàííÿ îðãàí³çàö³é òåðîðèñòè÷íèìè [8].

Äðóãèé âàð³àíò êâàë³ô³êàö³¿ ïîëÿãàº â îö³íö³ ó÷àñò³ îñîáè â ä³ÿëüíîñò³ ñòðóêòóð-
íèõ ï³äðîçä³ë³â ñàìîïðîãîëîøåíèõ “ÄÍÐ” òà ËÍÐ” ÿê ñòâîðåííÿ íå ïåðåäáà÷åíèõ
çàêîíîì âîºí³çîâàíèõ àáî çáðîéíèõ ôîðìóâàíü (ñò. 260 ÊÊ Óêðà¿íè) (27 âèðîê³â (àáî
25%)). Ó êîæíîìó ç ïðîàíàë³çîâàíèõ âèðîê³â îá’ºêòèâíà ñòîðîíà çëî÷èíó îïèñóºòüñÿ
ñóäàìè òèïîâî òà âêàçóºòüñÿ, ùî êîíêðåòíà îñîáà âñòóïèëà äî ñêëàäó íåïåðåäáà÷åíîãî
çàêîíîì âîºí³çîâàíîãî àáî çáðîéíîãî ôîðìóâàííÿ, ùî õàðàêòåðèçóºòüñÿ îçíàêàìè,
âèçíà÷åíèìè ó ïðèì³òö³ äî ñò. 260 ÊÊ Óêðà¿íè [9].

Ó âèðîêàõ, ó ÿêèõ ä³¿ îñ³á ïåðåêâàë³ô³êîâóâàëèñÿ ç³ ñò. 2583 íà ñò. 260 ÊÊ Óê-
ðà¿íè, çàçâè÷àé, íàâîäÿòüñÿ àðãóìåíòè, ùî íàëåæí³ñòü “ÄÍÐ” (“ËÍÐ”) äî òåðîðèñòè÷-
íèõ îðãàí³çàö³é íå º çàãàëüíîâ³äîìèì ôàêòîì. Ñóäè òàêîæ ìîòèâóþòü òàêó ïåðå-
êâàë³ô³êàö³þ òèì, ùî ìåòà ä³ÿëüíîñò³ îçáðîºíèõ ãðóï, äî ñêëàäó ÿêèõ âõîäèëà îñîáà,
º ³íøîþ, í³æ ìåòà ä³ÿëüíîñò³ òåðîðèñòè÷íî¿ îðãàí³çàö³¿, âèçíà÷åíà â Çàêîí³ Óêðà¿íè
“Ïðî áîðîòüáó ç òåðîðèçìîì” [10].

Â îêðåìèõ âèïàäêàõ ñóäè êâàë³ô³êóþòü ä³ÿííÿ îñ³á çà ñóêóïí³ñòþ ñò.ñò. 258-3
òà 260 ÊÊ Óêðà¿íè [11]. Ïîãîäèòèñÿ ç òàêîþ êâàë³ô³êàö³ºþ íåìîæëèâî, çâàæàþ÷è
íà òå, ùî êâàë³ô³êàö³ÿ çà ñóêóïí³ñòþ ñò.ñò. 2583 òà 260 ÊÊ Óêðà¿íè, íà íàøó äóìêó,
ñâ³ä÷èòü ïðî ïîäâ³éíå ñòàâëåííÿ ó âèíó, îñê³ëüêè îäí³ é ò³ ñàì³ ä³¿ îòðèìóþòü
ïîäâ³éíó êðèì³íàëüíî-ïðàâîâó îö³íêó.

Òðåò³é âàð³àíò êâàë³ô³êàö³¿ ïîëÿãàº â îö³íö³ ó÷àñò³ îñîáè â ä³ÿëüíîñò³ ñòðóê-
òóðíèõ ï³äðîçä³ë³â ñàìîïðîãîëîøåíèõ “ÄÍÐ” òà ËÍÐ” ÿê çàçäàëåã³äü íå îá³öÿíå
ñïðèÿííÿ ó÷àñíèêàì çëî÷èííèõ îðãàí³çàö³é (ñò. 256 ÊÊ Óêðà¿íè) (6 âèðîê³â (àáî 5%)).
Òàêå ñïðèÿííÿ âèðàæàëîñÿ â òîìó, ùî îñîáà çáèðàëà òà ïåðåäàâàëà ³íôîðìàö³þ
ó÷àñíèêàì çëî÷èííî¿ îðãàí³çàö³¿ “ÄÍÐ” (“ËÍÐ”) â³äîìîñòåé â³éñüêîâîãî õàðàêòåðó,
çîêðåìà, ùîäî äèñëîêàö³¿ òà ïåðåì³ùåííÿ â³éñüêîâî¿ òåõí³êè òà â³éñüêîâîñëóæáîâö³â
ÇÑÓ, äîáðîâîëü÷èõ áàòàëüéîí³â, çàä³ÿíèõ ó ïðîâåäåíí³ ÀÒÎ [12].
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Îêðåì³ ñóäè, ìîòèâóþ÷è ïåðåêâàë³ô³êàö³þ ä³ÿíü îñîáè ç³ ñò. 2583 òà ñò. 256 ÊÊ
Óêðà¿íè íàâîäÿòü òàê³ æ àðãóìåíòè, ÿê ³ ó âèïàäêó ïåðåêâàë³ô³êàö³¿ ä³ÿíü îñîáè ç³
ñò. 2583 íà ñò. 260 ÊÊ Óêðà¿íè, ùî íàâîäèëèñÿ âèùå. Âîäíî÷àñ òðàïëÿþòüñÿ é ³íø³ 
ñóäîâ³ ð³øåííÿ, çã³äíî ç ÿêèìè ñóäè ïåðåêâàë³ô³êîâóþòü ä³¿ îñ³á ç³ ñò. 256 òà
ñò. 2583 ÊÊ Óêðà¿íè [1 ], âêàçóþ÷è, ùî íåîáõ³äí³ñòü ó âèçíàíí³ “ÄÍÐ” òà “ËÍÐ” òåðî-
ðèñòè÷íèìè îðãàí³çàö³ÿìè áóäü-ÿêèì íîðìàòèâíî-ïðàâîâèì àêòîì â³äñóòíÿ òà íå
ïåðåäáà÷åíà ÷èííèì çàêîíîäàâñòâîì. Â³äòàê º âñ³ ï³äñòàâè âèçíàâàòè ¿õ ñàìå òåðî-
ðèñòè÷íèìè îðãàí³çàö³ÿìè

Ïðàêòè÷íî â óñ³õ âèðîêàõ, çã³äíî ç ÿêèìè îñîáà âèçíàºòüñÿ âèíóâàòîþ ó â÷è-
íåíí³ çëî÷èíó, ïåðåäáà÷åíîãî ó ñò. 256 ÊÊ Óêðà¿íè, ñóäè çàçâè÷àé “ïåðåõîäÿòü” äî
ö³º¿ ñòàòò³, ïåðåêâàë³ô³êîâóþ÷è ä³¿ îñ³á ç³ ñò. 2583 ÊÊ Óêðà¿íè. Òàêà ïåðåêâàë³ô³êàö³ÿ,
íà íàøó äóìêó, ñï³ðíà, õî÷à é ´ðóíòóºòüñÿ íà îñíîâíèõ ï³äõîäàõ òåîð³¿ êðèì³íàëüíî-
ïðàâîâî¿ êâàë³ô³êàö³¿. Òàê, íà äóìêó Â.Î. Íàâðîöüêîãî, ó âèïàäêàõ, êîëè ñêîºíå íå
ï³äïàäàº ï³ä îçíàêè æîäíî¿ ñïåö³àëüíî¿ íîðìè, “… ñë³ä çâåðòàòèñÿ äî çàãàëüíî¿, ÿêà
â³ä³ãðàº ðîëü ðåçåðâíî¿ – ñëóæèòü äëÿ çàñòîñóâàííÿ ó òèõ âèïàäêàõ, ÿê³ íå ï³äïàäàþòü
ï³ä ñïåö³àëüí³. Íàâåäåìî ïðàâèëî êâàë³ô³êàö³¿ òàêèõ âèïàäê³â: ÿêùî ä³ÿííÿ íå
îõîïëþþòüñÿ æîäíîþ ç³ ñïåö³àëüíèõ ñòàòåé, ùî ïåðåäáà÷àþòü ñïåö³àëüí³ íîðìè, òî
âîíà êâàë³ô³êóºòüñÿ çà ñòàòòåþ ïðî çàãàëüíó íîðìó” [1 , ñ. 421]. Íåçâàæàþ÷è íà óí³-
âåðñàëüí³ñòü òàêîãî ï³äõîäó, âñå æ âèñëîâèìî íåçãîäó ç íèì. Íà íàøó äóìêó,
çàêîíîäàâåöü, âèîêðåìëþþ÷è ñïåö³àëüíó íîðìó ç çàãàëüíî¿, âêàçóº íà ò³ “ñàìîáóòí³”
îçíàêè ñêëàäó çëî÷èíó, ÿê³ â³ä³ãðàþòü ðîëü â³äì³ííèõ. Íàïðèêëàä, çàãàëüíîþ íîðìîþ
º íîðìà, âèêëàäåíà ó ï. 8 ÷. 2 ñò. 115 ÊÊ Óêðà¿íè, à ñïåö³àëüíîþ – ó ñò. 358 ÊÊ
Óêðà¿íè. Ó öüîìó âèïàäêó çàêîíîäàâåöü ïåðåäáà÷èâ ðÿä ñïåö³àëüíèõ îçíàê, ÿê³ â³ä-
ð³çíÿþòü ñïåö³àëüíó íîðìó â³ä çàãàëüíî¿: ïîòåðï³ëîãî (îñîáà, ÿêà âèêîíóº ñëóæáîâèé
àáî ãðîìàäñüêèé îáîâ’ÿçîê – çàãàëüíèé ïîòåðï³ëèé, òà ïðàö³âíèê ïðàâîîõîðîííîãî
îðãàíó, ÷ëåí ãðîìàäñüêîãî ôîðìóâàííÿ ç îõîðîíè ãðîìàäñüêîãî ïîðÿäêó äåðæàâíîãî
êîðäîíó – ñïåö³àëüíèé ïîòåðï³ëèé) òà ñóñï³ëüíî íåáåçïå÷íå ä³ÿííÿ (óìèñíå âáèâñò-
âî – çàãàëüíå ä³ÿííÿ, òà âáèâñòâî ³ çàìàõ íà âáèâñòâî – ñïåö³àëüíå ä³ÿííÿ). Òàêèì
÷èíîì, çàêîíîäàâåöü ïðè êîíñòðóþâàíí³ ñïåö³àëüíîãî ñêëàäó çëî÷èíó âèêîðèñòàâ
ñïåö³àëüí³ îçíàêè, ÿê³ õàðàêòåðèçóþòüñÿ äîäàòêîâèìè (ñïåö³àëüíèìè) âëàñòèâîñòÿìè
ïîð³âíÿíî ç çàãàëüíèì ñêëàäîì çëî÷èíó. Óðàõîâóþ÷è âèêëàäåíå âèùå, ââàæàºìî,
ùî çàãàëüíà íîðìà â æîäíîìó âèïàäêó íå ìîæå âèêîíóâàòè ðîëü ðåçåðâíî¿, ÿê ïèøå
Â.Î. Íàâðîöüêèé, ó âèïàäêó, êîëè ó ñêîºíîìó â³äñóòí³ îçíàêè ñïåö³àëüíèõ ñêëàä³â
çëî÷èí³â. Ââàæàºìî, ùî ÿêùî ó â÷èíåíîìó â³äñóòí³ îçíàêè, ÿê³ âèêîðèñòîâóþòüñÿ
çàêîíîäàâöåì äëÿ îïèñàííÿ ñêëàäó çëî÷èíó ó ñïåö³àëüíèõ êðèì³íàëüíî-ïðàâîâèõ
íîðìàõ, ä³¿ îñîáè íå ìîæíà êâàë³ô³êóâàòè çà çàãàëüíîþ íîðìîþ. Ó òàêîìó âèïàäêó
ñë³ä êîíñòàòóâàòè, ùî ó â÷èíåíîìó â³äñóòí³é ñêëàä çëî÷èíó.

×åòâåðòèé âàð³àíò êâàë³ô³êàö³¿ ïîëÿãàº â îö³íö³ ó÷àñò³ îñîáè â ä³ÿëüíîñò³
ñòðóêòóðíèõ ï³äðîçä³ë³â ñàìîïðîãîëîøåíèõ “ÄÍÐ” òà ËÍÐ” ÿê ä³é, ñïðÿìîâàíèõ íà
íàñèëüíèöüêó çì³íó ÷è ïîâàëåííÿ êîíñòèòóö³éíîãî ëàäó àáî íà çàõîïëåííÿ äåðæàâíî¿
âëàäè (ñò. 109 ÊÊ Óêðà¿íè) àáî ïîñÿãàííÿ íà òåðèòîð³àëüíó ö³ë³ñí³ñòü àáî íåäî-
òîðêàíí³ñòü Óêðà¿íè (ñò. 110 ÊÊ Óêðà¿íè). Íàïðèêëàä, ó òàêèõ âèðîêàõ âñòàíîâëþºòü-
ñÿ, ùî “ÄÍÐ” (“ËÍÐ”) º òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè. Çà ñò. 110 ÊÊ â îäíîìó
âèðîêó áóëè êâàë³ô³êîâàí³ ä³¿ îñîáè, ãîëîâè ä³ëüíè÷íî¿ âèáîð÷î¿ êîì³ñ³¿, ÿêèé îðãà-
í³çîâóâàâ, êîíòðîëþâàâ òà êîîðäèíóâàâ ðîáîòó îñ³á, çàëó÷åíèõ ÷ëåíàìè ö³º¿ êîì³ñ³¿
äî ïðîâåäåííÿ íåçàêîííîãî ðåôåðåíäóìó ïðî óòâîðåííÿ “ÄÍÐ” [1 ], à â ³íøîìó –
ä³¿ îñîáè, ãîëîâè ðàéîííî¿ ðàäè Ëóãàíñüêî¿ îáëàñò³, ÿêèé îðãàí³çóâàâ òà âçÿâ ó÷àñòü ó 
íåçàêîííîìó ðåôåðåíäóì³ ùîäî âèçíàííÿ àêòó ïðî äåðæàâíó ñàìîñò³éí³ñòü “ËÍÐ” [1 ]. 
Â îêðåìèõ âèðîêàõ ñõîæ³ ä³ÿííÿ êâàë³ô³êóþòüñÿ ñóäàìè çà ñóêóïí³ñòþ ñò.ñò. 110 òà 
258-3 ÊÊ Óêðà¿íè. Íàïðèêëàä, ñàìå òàê îðãàíàìè äîñóäîâîãî ðîçñë³äóâàííÿ áóëè
êâàë³ô³êîâàí³ ä³¿ ì³ñüêîãî ãîëîâè, ÿêèé áðàâ ó÷àñòü â îðãàí³çàö³¿, òåõí³÷íîìó
çàáåçïå÷åíí³ òà ïðîâåäåíí³ íåçàêîííîãî îáëàñíîãî ì³ñöåâîãî ðåôåðåíäóìó ç ìåòîþ
ïîäàëüøîãî  â³äîêðåìëåííÿ Ëóãàíñüêî¿  îáëàñò³ â³ä  Óêðà¿íè, ïîâàëåííÿ êîíñòèòóö³éíîãî
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ëàäó Óêðà¿íè, à òàêîæ óìèñíî íå âæèâ óñ³õ ìîæëèâèõ çàõîä³â ùîäî çàáåçïå÷åííÿ
íàëåæíî¿ æèòòºä³ÿëüíîñò³ ì³ñòà, ôóíêö³îíóâàííÿ ï³äïðèºìñòâ òà îðãàí³çàö³é, äåð-
æàâíèõ òà ïðàâîîõîðîííèõ îðãàí³â. Âîäíî÷àñ, ÿê çàçíà÷åíî ó âèðîêó, öÿ îñîáà íà-
äàâàëà ïðèì³ùåííÿ äëÿ ïðîâåäåííÿ ñåïàðàòèñòàìè òà òåðîðèñòàìè íàðàä [8].

Íà íàøó äóìêó, á³ëüø ïðàâèëüíèì º ï³äõ³ä, â³äïîâ³äíî äî ÿêîãî ñàìîïðîãîëîøåí³
“ÄÍÐ” òà “ËÍÐ” ñë³ä ââàæàòè òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè. Â³äòàê ä³¿ îñîáè, ÿêà
áðàëà ó÷àñòü ó ä³ÿëüíîñò³ ¿õ ñòðóêòóðíèõ ï³äðîçä³ë³â ñë³ä êâàë³ô³êóâàòè çà ñò.ñò. 2583

÷è 2585 ÊÊ Óêðà¿íè, óðàõîâóþ÷è òàêå.
Ïî-ïåðøå, ñò. 24 Çàêîíó Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì” âèçíà÷àº

ï³äñòàâè â³äïîâ³äàëüíîñò³ þðèäè÷íèõ îñ³á çà çä³éñíåííÿ òåðîðèñòè÷íî¿ ä³ÿëüíîñò³.
ßê çàçíà÷àëîñÿ âèùå, óìîâîþ òàêî¿ â³äïîâ³äàëüíîñò³ º ïîäàííÿ çàÿâè äî ñóäó ïðî
ïðèòÿãíåííÿ îðãàí³çàö³¿ äî â³äïîâ³äàëüíîñò³ çà òåðîðèñòè÷íó  ä³ÿëüí³ñòü â³äïîâ³äíî
Ãåíåðàëüíèì ïðîêóðîðîì, ïðîêóðîðàìè ÀÐÊ, îáëàñòåé, ì³ñò Êèºâà ³ Ñåâàñòîïîëÿ ó
âñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Ñàìå íà öå ïîñèëàþòüñÿ ñóäè, ìîòèâóþ÷è â³äñóò-
í³ñòü ó ä³ÿííÿõ îñ³á îçíàê ñêëàä³â çëî÷èí³â, ïåðåäáà÷åíèõ ó ñò.ñò. 2583 òà 2585 ÊÊ
Óêðà¿íè, îñê³ëüêè, íà ¿õ äóìêó, “ÄÍÐ” òà “ËÍÐ” íå âèçíàâàëèñÿ òåðîðèñòè÷íèìè
îðãàí³çàö³ÿì ó âñòàíîâëåíîìó çàêîíîì ïîðÿäêó. Ââàæàºìî òàêèé àðãóìåíò í³ê÷åìíèì.
Ñóäè íå âðàõîâóþòü òîãî, ùî ó ñò. 24 Çàêîíó Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì”
ðåãëàìåíòóþòüñÿ àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè ùîäî çàñòîñóâàííÿ äî îðãàí³çà-
ö³é, ÿê³ çä³éñíþþòü òåðîðèñòè÷íó ä³ÿëüí³ñòü, òàêèõ àäì³í³ñòðàòèâíî-ïðàâîâèõ çàõîä³â,
ÿê ë³êâ³äàö³ÿ òà êîíô³ñêàö³ÿ ìàéíà. Âîäíî÷àñ òàêèé àðãóìåíò íå ìîæíà âèêîðèñòî-
âóâàòè äëÿ îá´ðóíòóâàííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ îñîáè çà ñò.ñò. 2583 òà 2585

ÊÊ Óêðà¿íè. Íà íàøó äóìêó, íå ìîæíà ïîøèðþâàòè óìîâó âèçíàííÿ ïåâíèõ îðãàí³-
çàö³é òåðîðèñòè÷íèìè íà êðèì³íàëüíî-ïðàâîâ³ â³äíîñèíè. Äëÿ ïðèòÿãíåííÿ ô³çè÷íî¿
îñîáè äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ñò.ñò. 2583 ÷è 2585 ÊÊ Óêðà¿íè öþ îáñòàâèíó
âèçíà÷àòè íå ïîòð³áíî.

Ïî-äðóãå, ï³äñòàâîþ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ îñîáè º â÷èíåííÿ íåþ
ñóñï³ëüíî íåáåçïå÷íîãî ä³ÿííÿ, ÿêå ì³ñòèòü îçíàêè ñêëàäó çëî÷èíó, ïåðåäáà÷åíîãî ó
ñò. 2583 ÷è 2585 ÊÊ Óêðà¿íè. Ó öèõ ñòàòòÿõ íå çàçíà÷åíî òàêî¿ óìîâè ïðèòÿãíåííÿ
äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ÿê ïîïåðåäíº âèçíàííÿ îðãàí³çàö³¿ òåðîðèñòè÷íîþ.
ßê âäàëî îïèñàíî â óõâàë³ Âèùîãî ñïåö³àë³çîâàíîãî ñóäó Óêðà¿íè ç ðîçãëÿäó öèâ³ëü-
íèõ ³ êðèì³íàëüíèõ ñïðàâ (ÂÑÑÓ) â³ä 15.11.2016 ð. ó ñïðàâ³ ¹ 489/2318/15-ê, îçíàêè
îá’ºêòèâíî¿ ñòîðîíè çëî÷èíó, ïåðåäáà÷åíîãî ó ÷. 1 ñò. 2583 ÊÊ Óêðà¿íè, çàçíà÷åíî ó
äèñïîçèö³¿ â³äïîâ³äíî¿ ÷àñòèíè ñòàòò³, à âèçíà÷åííÿ ïîíÿòü “òåðîðèñòè÷íà îðãàí³çàö³ÿ”,
“òåðîðèçì”, “òåðîðèñòè÷íà ä³ÿëüí³ñòü” çàêð³ïëåíî ó ñïåö³àëüíèõ íîðìàõ ñò. 1 Çàêîíó
Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì”. Âèõîäÿ÷è ³ç ñèñòåìíîãî àíàë³çó ïîëîæåíü
ñò. 28 ÊÊ Óêðà¿íè òà ñò. 1 Çàêîíó Óêðà¿íè “Ïðî áîðîòüáó ç òåðîðèçìîì” òåðîðèñòè÷íà
îðãàí³çàö³ÿ çà ñâîºþ ïðàâîâîþ ïðèðîäîþ º îäíèì ³ç ð³çíîâèä³â ñò³éêèõ çëî÷èííèõ
îá’ºäíàíü. Óñòàíîâëåííÿ íàÿâíîñò³ ÷è â³äñóòíîñò³ â ïåâíî¿ ãðóïè ÷è îðãàí³çàö³¿
îçíàê òàêîãî îá’ºäíàííÿ òà âèçíà÷åííÿ éîãî âèäó íàëåæèòü äî ïîâíîâàæåíü ñóäó
ïðè óõâàëåíí³ âèðîêó ïðî ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ô³çè÷íèõ
îñ³á çà ó÷àñòü ó çëî÷èííîìó îá’ºäíàíí³, îñê³ëüêè òàê³ îçíàêè º îáîâ’ÿçêîâèìè åëå-
ìåíòàìè ñêëàäó â³äïîâ³äíèõ çëî÷èí³â [1 ].

Ïî-òðåòº, ó âèðîêàõ áàãàòüîõ ñóä³â âêàçóºòüñÿ, ùî îñîáà ó çâ’ÿçêó ç òèì, ùî
“ËÍÐ” òà “ÄÍÐ” îô³ö³éíî â Óêðà¿í³ íå âèçíàí³ òåðîðèñòè÷íèìè îðãàí³çàö³ÿìè, íå
óñâ³äîìëþâàëà òà íå ìîãëà óñâ³äîìëþâàòè, ùî áåðå ó÷àñòü ó ä³ÿëüíîñò³ òåðîðèñòè÷íèõ
îðãàí³çàö³é. Ïðîòå ç òàêèì àðãóìåíòîì ïîãîäèòèñÿ ñêëàäíî. Íàâ³òü ó Â³ê³ïåä³¿ (Â³ëüí³é
åíöèêëîïåä³¿) âêàçàíî, ùî “Ëóãàíñüêîþ íàðîäíîþ ðåñïóáë³êîþ” òàêîæ íàçèâàºòüñÿ
òåðîðèñòè÷íå óãðóïîâàííÿ, ùî ä³º íà òèì÷àñîâî îêóïîâàíèõ òåðèòîð³ÿõ Ëóãàíñüêî¿
îáëàñò³ [1 ]. Òàêà æ ³íôîðìàö³ÿ ì³ñòèòüñÿ ³ â³äíîñíî “ÄÍÐ” [ ]. Óðàõîâóþ÷è
âèêëàäåíå âèùå, íàâðÿä ÷è âèïðàâäàíèì âáà÷àºòüñÿ ïîñèëàííÿ ó âèðîêàõ íà òå, ùî
îñîáà íå óñâ³äîìëþâàëà òà íå ìîãëà óñâ³äîìèòè ïðèíàëåæí³ñòü “ÄÍÐ” òà “ËÍÐ” äî
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òåðîðèñòè÷íèõ îðãàí³çàö³é. Àäæå, ÿê áóëî çàçíà÷åíî âèùå, öå – çàãàëüíîâ³äîìèé
ôàêò.

Â³äòàê ñë³ä ïîãîäèòèñÿ ç àðãóìåíòàìè, âèêëàäåíèìè â Óõâàë³ ÂÑÑÓ â³ä 15 ëè-
ñòîïàäà 2016 ð., ïðî ÿêó çãàäóâàëîñÿ âèùå, ùî âðàõîâóþ÷è òå, ùî ³íøîãî ïîðÿäêó
ïðèòÿãíåííÿ äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ó÷àñíèê³â òåðîðèñòè÷íî¿ îðãàí³çàö³¿
÷èííèì çàêîíîäàâñòâîì íå ïåðåäáà÷åíî, âèçíàííÿ ïåâíî¿ ãðóïè ÷è îðãàí³çàö³¿ òå-
ðîðèñòè÷íîþ º êîìïåòåíö³ºþ ñóäó ïðè ðîçãëÿä³ êîíêðåòíîãî êðèì³íàëüíîãî ïðîâàä-
æåííÿ çà îáâèíóâà÷åííÿì îñîáè (îñ³á) çà ÷. 1 ñò. 2583 ÊÊ Óêðà¿íè ó ðîçð³ç³ âèð³øåííÿ
ñóäîì ïèòàíü, ÿê³ âèð³øóþòüñÿ ïðè óõâàëåíí³ âèðîêó çã³äíî ç³ ñò. 368 ÊÏÊ Óêðà¿íè.
Â³äïîâ³äí³ âèñíîâêè ñóäó ìàþòü áóòè íàëåæíî îá´ðóíòîâàíèìè é óìîòèâîâàíèìè.
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SELF-PROCLAIMED OF DONETS’K AND LUHANS’K PEOPLE’S REPUBLIC
AS TERRORIST ORGANIZATIONS: ANALYSIS OF COURT PRACTICE

Paper deals with the problematic aspects of attributing of self-proclaimed Donets’k
and Luhans’k People’s Republics to terrorist organizations. In judicial practice, the issue
of assigning “DNR” and “LNR” to terrorist organizations is a controversial one. There is
no unity of positions on the solution of the problem and in the theory of criminal law.

On the basis of the analysis of the Bill of Ukraine “About Combating Terrorism”,
the main principles of the organization’s responsibility for terrorist activities are summarized.
In Ukraine, the procedure for recognizing “DNR” and “LNR” by terrorist organizations is
still not regulated at the normative level. It was stated that both attempts by the Verkhovna
Rada of Ukraine to admit “LNR” and “DNR” as terrorist organizations at the normative
level have not succeeded.

The issue of the prejudicial significance of the procedure for recognizing such
organizations as terrorist ones becomes of special importance in criminal legal qualification:
whether the “DNR” and “LNR” should be recognized as terrorist organizations, and then
the actions of their members should be qualified according to Art. 258(3) or 258(5) CC.
An analysis of court sentences (it was selectively analyzed 110 judgments of courts of the
first and appellate instances under the Unified State Register of Judgments issued during
2016–2018) shows that in court practice there are several approaches to criminal-law
assessment of acts of a person, which consist in participation in the activities of “DNR”
and “LNR”.

The first of these is related to the fact that the “DNR” and “LNR” are recognized by
the courts as terrorist organizations (in 72 verdicts analyzed (or 65 %). The second option
is to assess the participation of individuals in the activities of the structural units of the
self-proclaimed “DNR” and “LNR” as the creation of non-statutory paramilitary or armed
formations (Article 260 of the Criminal Code) (27 sentences (or 25 %)]. The third option
is to assess the participation of a person in the activities of the structural units of the self-
proclaimed “DPR” and “LNR” as a pre-promised promise of assistance to members of
criminal organizations (Article 256 of the Criminal Code) (6 sentences (or 5 %)]. The
fourth option is to assess the individual’s participation in the activities of the structural
units of the self-proclaimed “DNR” and LNR “as actions aimed at forcible change or
overthrow of the constitutional system or the seizure of state power (Article 109 of the
Criminal Code) or encroachment upon the territorial integrity or integrity of Ukraine
(Article 110 CC).

Therefore, the actions of a person who participated in the activities of their structural
units should be qualified according to Art. 258(3) or 258(5) of the Criminal Code.

Keywords: terrorist organization; unforeseen by law paramilitary or armed formations;
assistance to a criminal organization; terrorism; criminal-law qualification.
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