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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ îêðåìèõ àñïåêò³â ³íñòèòóòó çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ðîçóì³ííþ îñîáëèâîñòåé çàîõî÷óâàëüíèõ íîðì, ¿õ êëà-
ñèô³êàö³¿, ð³çíîâèä³â ñïåö³àëüíèõ íîðì çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³,
çîêðåìà òèõ, ùî ïåðåäáà÷åí³ ó ðîçä³ë³ XIII Îñîáëèâî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó
Óêðà¿íè.

Êëþ÷îâ³ ñëîâà: çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, çàîõî÷óâàëüí³ íîðìè,
ñïåö³àëüí³ âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³.

Ñòàòüÿ ïîñâÿùåíà èññëåäîâàíèþ îòäåëüíûõ àñïåêòîâ èíñòèòóòà îñâîáîæäåíèÿ
îò óãîëîâíîé îòâåòñòâåííîñòè, ïîíèìàíèþ îñîáåííîñòåé ïîîùðèòåëüíûõ íîðì, èõ
êëàññèôèêàöèè, ðàçíîâèäíîñòåé ñïåöèàëüíûõ íîðì îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñò-
âåííîñòè, â îñîáåííîñòè òåõ, ÷òî ïðåäóñìîòðåíû â ðàçäåëå XIII Îñîáåííîé ÷àñòè
Óãîëîâíîãî êîäåêñà Óêðàèíû.

Êëþ÷åâûå ñëîâà: îñâîáîæäåíèå îò óãîëîâíîé îòâåòñòâåííîñòè, ïîîùðèòåëüíûå
íîðìû, ñïåöèàëüíûå âèäû îñâîáîæäåíèÿ îò óãîëîâíîé îòâåòñòâåííîñòè.

Ó ðîçä³ë³ IX Çàãàëüíî¿ ÷àñòèíè Êðèì³íàëüíîãî êîäåêñó Óêðà¿íè (äàë³ – ÊÊ
Óêðà¿íè) çàêð³ïëåíèé ³íñòèòóò çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Çàçíà-
÷åíèì ³íñòèòóòîì îõîïëåí³ ñïåö³àëüí³ âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëü-
íîñò³, ïåðåäáà÷åí³ ó â³äïîâ³äíèõ ðîçä³ëàõ  Îñîáëèâî¿ ÷àñòèíè öüîãî Êîäåêñó.

Çàîõî÷óâàëüí³ íîðìè, ùî óòâîðþþòü àíàë³çîâàíèé ³íñòèòóò, çàãàëîì â³äïîâ³äà-
þòü ñâ³òîâèì ñòàíäàðòàì ïðàêòèêè áîðîòüáè ç³ çëî÷èíí³ñòþ, óçãîäæåí³ ç ãóìàí³ñòè÷-
íèìè òåíäåíö³ÿìè ðîçâèòêó êðèì³íàëüíîãî ïðàâà, øèðîêî çàñòîñîâóþòüñÿ íà ïðàêòèö³
òà äîâåëè ñâîþ åôåêòèâí³ñòü [1, ñ. 578–579].

¥ðóíòîâíå äîñë³äæåííÿ çàîõî÷óâàëüíèõ íîðì (íà ð³âí³ äîêòîðñüêî¿ äèñåðòàö³¿)
çä³éñíåíî Ï.Â. Õðÿï³íñüêèì. Ó ð³çíèé ÷àñ ö³é ïðîáëåì³ ïðèä³ëÿëè óâàãó Þ.Â. Áàóë³í,
À.À. Âîçíþê, Î.Î. Æèòíèé, Î.Ô. Êîâ³ò³ä³, À.À. Ìóçèêà, Î.Â. Íàäåí, Ò.². Í³ê³ôîðîâà,
ß.Â. Ñòóïíèê òà ³íø³ â÷åí³.

Ìåòîþ ñòàòò³ º ñèñòåìàòèçàö³ÿ çíàíü ïðî çàîõî÷óâàëüí³ íîðìè, ùî ì³ñòÿòüñÿ ó
ðîçä³ë³ XIII ÊÊ Óêðà¿íè.

Çàîõî÷óâàëüí³ íîðìè íàëåæàòü äî ðåãóëÿòèâíèõ íîðì. ßê ñòâåðäæóºòüñÿ â
þðèäè÷í³é ë³òåðàòóð³, ãîëîâíîþ ¿õ â³äì³íí³ñòþ â³ä îõîðîíþâàíèõ íîðì º òå, ùî
ðåãóëÿòèâíèìè íîðìàìè íå ïåðåäáà÷àþòüñÿ ñàíêö³¿.

Çàîõî÷óâàëüí³ íîðìè ñòàíîâëÿòü ñàìîñò³éíó ãðóïó êðèì³íàëüíî-ïðàâîâèõ íîðì;
öå ïðàâîâ³ ïðèïèñè, ÿê³, ç îäíîãî áîêó, íàäàþòü ïðàâî îñîá³, ùî â÷èíÿº àáî â÷èíèëà
çëî÷èí, íà ñîö³àëüíî-ñõâàëüíó, ïîçèòèâíó ïîâåä³íêó, à ç ³íøîãî – ïîðîäæóþòü ïðàâî
÷è îáîâ’ÿçîê äåðæàâè óñóíóòè àáî ïîì’ÿêøèòè êðèì³íàëüíî-ïðàâîâå îáòÿæåííÿ.
Çàîõî÷åííÿ ÿê çàñ³á âèð³øåííÿ êðèì³íàëüíî-ïðàâîâîãî êîíôë³êòó çä³éñíþºòüñÿ øëÿ-
õîì âèêëþ÷åííÿ, óñóíåííÿ àáî ïîì’ÿêøåííÿ ðåàëüíîãî ÷è ïîòåíö³éíîãî êðèì³íàëüíî-
ïðàâîâîãî îáòÿæåííÿ çà óìîâ ñóñï³ëüíî-ñõâàëüíî¿ ïîçèòèâíî¿ ïîâåä³íêè îñîáè [2,
ñ. 172, 173].
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Ó øèðîêîìó ðîçóì³íí³ çàîõî÷óâàëüí³ íîðìè âèçíà÷àþòüñÿ, çîêðåìà, ³ ÿê ð³çíîâèä
ðåãóëÿòèâíèõ íîðì ïðàâà, ùî âñòàíîâëþþòü âèäè ³ çàõîäè çàîõî÷åííÿ ïåâíèõ ñó-
á’ºêò³â çà çä³éñíåííÿ íèìè îñîáëèâî êîðèñíèõ äëÿ ñóñï³ëüñòâà ä³é (íàïðèêëàä, çà
ñóìë³ííå âèêîíàííÿ îáîâ’ÿçê³â àáî äîñÿãíåííÿ ðåçóëüòàò³â, ùî ïåðåâèùóþòü çàãàëü-
íîâèçíàí³ âèìîãè ÷è ïîêàçíèêè). Äî ö³º¿ ãðóïè â³äíîñÿòü íîðìàòèâí³ ïðèïèñè ïðî
íàãîðîäè, ïðåì³¿, ï³ëüãè òîùî. Çàîõî÷óâàëüí³ íîðìè ïîêëèêàí³ çàáåçïå÷óâàòè þðè-
äè÷íèìè çàñîáàìè âïðîâàäæåííÿ ìàòåð³àëüíîãî ³ ìîðàëüíîãî ñòèìóëþâàííÿ ñóñï³ëü-
íî êîðèñíî¿ ïîâåä³íêè [3, ñ. 510].

Çà Âåëèêèì òëóìà÷íèì ñëîâíèêîì, ñëîâî “çàîõî÷åííÿ” âæèâàºòüñÿ ó äâîõ
çíà÷åííÿõ.

1. Ä³ÿ çà çíà÷åííÿì çàîõîòèòè/çàîõî÷óâàòè, ùî îçíà÷àº ñïîíóêàòè êîãî-íåáóäü
äî ÿêî¿ñü ä³¿ ïåâíèìè çàñîáàìè (ïåðåêîíóþ÷è â ÷îìóñü, ïîäàþ÷è ïðèêëàä, õâàëÿ÷è,
íàãîðîäæóþ÷è ³ ò. ³í.). // Âèêëèêàòè ó êîãî-íåáóäü áàæàííÿ, îõîòó ðîáèòè ùîñü. //
Ñïðèÿòè êîìó-, ÷îìó-íåáóäü, ï³äòðèìóâàòè ïðîÿâ, ðîçâèòîê ÷îãîñü.

2. Òå, ùî çàîõî÷óº êîãî-íåáóäü äî ÷îãîñü; íàãîðîäà, ïîõâàëà  [4, ñ. 409].
Çà çàãàëüíîþ êëàñèô³êàö³ºþ âñ³ çàîõî÷óâàëüí³ íîðìè ïîä³ëÿþòü íà çàãàëüí³ ³

ñïåö³àëüí³, ñóòî çà ¿õ â³äïîâ³äíèì ðîçì³ùåííÿì ó Çàãàëüí³é òà Îñîáëèâ³é ÷àñòèíàõ
ÊÊ Óêðà¿íè.

Çàãàëüí³ çàîõî÷óâàëüí³ íîðìè ïåðåäáà÷àþòü ïåâíèé âèä çâ³ëüíåííÿ â³ä êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåíèé çëî÷èí â³äïîâ³äíîãî ñòóïåíÿ òÿæêîñò³, çàçâè÷àé,
íåâåëèêîãî òà ñåðåäíüîãî ñòóïåíÿ.

Ñïåö³àëüí³ çàîõî÷óâàëüí³ íîðìè ïåðåäáà÷àþòü îáîâ’ÿçîê (à äëÿ çàãàëüíèõ íîðì –
öå ìîæå áóòè ³ ìîæëèâ³ñòü) ñóäó çâ³ëüíèòè âèííó îñîáó â³ä â³äïîâ³äàëüíîñò³ çà êîí-
êðåòíî â÷èíåíèé çëî÷èí, ³ òÿæê³ñòü òàêîãî çëî÷èíó ìîæå áóòè áóäü-ÿêà – ³ òÿæêèé,
³ îñîáëèâî òÿæêèé.

Ñïåö³àëüí³ çàîõî÷óâàëüí³ íîðìè, íà â³äì³íó â³ä çàãàëüíèõ, ïåðåäáà÷àþòü íàÿâ-
í³ñòü ëèøå ïîñòêðèì³íàëüíî¿ ïîâåä³íêè îñîáè.

Ó þðèäè÷í³é ë³òåðàòóð³ óçàãàëüíåíî îçíàêè, ùî ïðèòàìàíí³ ñïåö³àëüíèì âèäàì
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³; äî íèõ íàëåæàòü: ñïåö³àëüí³ âèäè çâ³ëü-
íåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ì³ñòÿòüñÿ ëèøå â íîðìàõ Îñîáëèâî¿ ÷àñòèíè
ÊÊ Óêðà¿íè; ïåðåäáà÷åí³ äëÿ âè÷åðïíîãî ïåðåë³êó çëî÷èí³â; ñòîñóþòüñÿ çëî÷èí³â
áóäü-ÿêîãî ñòóïåíÿ òÿæêîñò³, çíà÷íó ÷àñòèíó ÿêèõ ñòàíîâëÿòü òÿæê³ òà îñîáëèâî
òÿæê³ çëî÷èíè; ï³äñòàâè ¿õ çàñòîñóâàííÿ çàâæäè ïîâ’ÿçàí³ ç ïîçèòèâíîþ ïîñòêðèì³-
íàëüíîþ ïîâåä³íêîþ îñîáè. Çà íàÿâíîñò³ êîìïëåêñó ïîçèòèâíî¿ ïîñòêðèì³íàëüíî¿
ïîâåä³íêè îñîáè, âñòàíîâëåíî¿ ó ïåâí³é ÷àñòèí³ ñòàòò³ Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè,
ÿêà ïåðåäáà÷àº çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåííÿ â³äïîâ³äíîãî
çëî÷èíó, ñóä çîáîâ’ÿçàíèé çâ³ëüíèòè îñîáó â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà
ö³ºþ íîðìîþ [5, ñ. 148–149].

Îñíîâíå ñîö³àëüíå ñïðÿìóâàííÿ öüîãî ð³çíîâèäó çàîõî÷óâàëüíèõ íîðì ïîëÿãàº
â óñóíåíí³ ðåàëüíî¿ íåáåçïå÷íîñò³ çëî÷èíó òà ì³í³ì³çàö³¿ ñóñï³ëüíî íåáåçïå÷íèõ
íàñë³äê³â. Êð³ì òîãî, ñïåö³àëüí³ âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³,
ùî ïåðåäáà÷åí³ â Îñîáëèâ³é ÷àñòèí³ ÊÊ Óêðà¿íè, õàðàêòåðèçóþòüñÿ êîìïëåêñíîþ
ñîö³àëüíî êîðèñíîþ ïîâåä³íêîþ, ùî ñïðÿìîâàíà íà àêòèâíó ñï³âïðàöþ ç ïðàâîîõî-
ðîííèìè îðãàíàìè ³ ïðàâîñóääÿì çàãàëîì [6, ñ. 127–128].

Ïîñòàº ïèòàííÿ: ÷è º ïðàâèëüíèì âæèâàííÿ ïîíÿòòÿ “çàîõî÷óâàëüí³ íîðìè”?
ßêùî òàê, òî â ÷îìó ñàìå ïîëÿãàº “çàîõî÷åííÿ” â³äïîâ³äíî äî ñïåö³àëüíèõ âèä³â
çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ (âñòàíîâëåíèõ ó íîðìàõ Îñîáëèâî¿
÷àñòèíè ÊÊ Óêðà¿íè), ùî ôàêòè÷íî º ïîñòêðèì³íàëüíèìè ä³ÿìè âèííî¿ îñîáè,
ñïðÿìîâàíèìè íà âçàºìîä³þ ç îðãàíàìè äîñóäîâîãî ðîçñë³äóâàííÿ òà ñóäó?

Äî îçíàê ð³çíîìàí³òíèõ çàîõî÷óâàëüíèõ íîðì íàëåæàòü: à) íîðìàòèâíà îçíàêà,
ùî ïîëÿãàº â áåçïîñåðåäíüîìó çàêð³ïëåíí³ â çàêîí³ ìîäåë³ ñóñï³ëüíî íåáåçïå÷íî¿
ïîâåä³íêè; á) ôîðìàëüíà âèçíà÷åí³ñòü, ùî âèÿâëÿºòüñÿ â íàÿâíîñò³ ïåðåäóìîâ
(íåîáõ³äí³ îáñòàâèíè, ùî çà ÷àñîì ïåðåäóþòü çàñòîñóâàííþ çàîõî÷åííÿ), ï³äñòàâ
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(â÷èíåííÿ ïåâíîãî ñîö³àëüíî êîðèñíîãî ä³ÿííÿ) òà óìîâ çàñòîñóâàííÿ êðèì³íàëüíî-
ïðàâîâîãî çàîõî÷åííÿ (ïðàâîâ³ âèìîãè, çà âèêîíàííÿ ÿêèõ ó ìàéáóòíüîìó ñë³ä îö³-
íþâàòè ïîâåä³íêó îñîáè çà ïåâíèé ïðîì³æîê ÷àñó); â) äåðæàâíîãî çàáåçïå÷åííÿ çà-
õîä³â çàîõî÷åííÿ (ïåðåäáà÷àº êîíêðåòíèé âèä ³ ì³ðó ì³í³ì³çàö³¿ êðèì³íàëüíî-ïðà-
âîâîãî îáòÿæåííÿ øëÿõîì âèêëþ÷åííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ àáî çâ³ëüíåííÿ
â³ä íå¿ ÷è ïîêàðàííÿ, àáî ïîì’ÿêøåííÿ ïîêàðàííÿ ÷è éîãî â³äáóâàííÿ) [7, ñ. 234].

Ôóíêö³îíàëüíèì ïðèçíà÷åííÿì çàîõî÷åííÿ º ñòèìóëþâàííÿ áàæàíî¿ äëÿ ñó-
ñï³ëüñòâà ïîâåä³íêè îñîáè ó ñôåð³ êðèì³íàëüíî-ïðàâîâîãî ðåãóëþâàííÿ, à ñàìå êîëè
òàêèé çàõ³ä: à) ñïîíóêàº äî îñòàòî÷íîãî ïðèïèíåííÿ çëî÷èííî¿ ä³ÿëüíîñò³ ï³ä ãàðàíò³¿
íåïðèòÿãíåííÿ îñîáè äî êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ÿêùî ôàêòè÷íî â÷èíåíå
íåþ ä³ÿííÿ íå ì³ñòèòü îçíàê ñêëàäó ³íøîãî çëî÷èíó (ñò.ñò. 17, 31 ÊÊ Óêðà¿íè); á) ãà-
ðàíòóº âèêëþ÷åííÿ êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ â ðàç³: íåîáõ³äíî¿, à òàêîæ óÿâíî¿
îáîðîíè (ëèøå çà ÷. 2 ñò. 37 ÊÊ Óêðà¿íè); çàòðèìàííÿ îñîáè, ùî â÷èíèëà çëî÷èí;
êðàéíüî¿ íåîáõ³äíîñò³; âèêîíàííÿ íàêàçó àáî ðîçïîðÿäæåííÿ; â÷èíåííÿ ä³ÿííÿ,
ïîâ’ÿçàíîãî ç ðèçèêîì; âèêîíàííÿ ñïåö³àëüíîãî çàâäàííÿ ç ïîïåðåäæåííÿ ÷è ðîç-
êðèòòÿ çëî÷èííî¿ ä³ÿëüíîñò³ îðãàí³çîâàíî¿ ãðóïè ÷è çëî÷èííî¿ îðãàí³çàö³¿ (ñò.ñò.
36–43 ÊÊ Óêðà¿íè); â) ñòèìóëþº îñîáó, êîòðà â÷èíèëà çëî÷èí íåâåëèêî¿ àáî ñåðåäíüî¿
òÿæêîñò³, äî ïîçèòèâíî¿ ïîñòêðèì³íàëüíî¿ ïîâåä³íêè ï³ä ãàðàíòóâàííÿ çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ (ñò.ñò. 45–49 ÊÊ Óêðà¿íè); ã) ïîì’ÿêøóº êðèì³-
íàëüíå ïîêàðàííÿ (ïï. 1, 2, 8, 9 ÷. 1 ñò. 66 ÊÊ Óêðà¿íè), à òàêîæ âðàõîâóºòüñÿ ï³ä ÷àñ
ïðèçíà÷åííÿ á³ëüø ì’ÿêîãî ïîêàðàííÿ, í³æ ïåðåäáà÷åíî çàêîíîì – êîëè îáñòàâèíè,
ïåðåäáà÷åí³ ïï. 1, 2, 8, 9 ÷. 1 ñò. 66 ÊÊ Óêðà¿íè, âõîäÿòü äî ñóêóïíîñò³ ïîì’ÿêøóþ÷èõ
îáñòàâèí (÷. 1 ñò. 69 ÊÊ Óêðà¿íè); ä) íàäàº øàíñ îñîá³, ÿê³é ïðèçíà÷åíå êðèì³íàëüíå
ïîêàðàííÿ, âðàõîâóþ÷è òÿæê³ñòü çëî÷èíó, îñîáó âèííîãî òà ³íø³ îáñòàâèíè ñïðàâè,
ìîæëèâ³ñòü ¿¿ çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ ç âèïðîáóâàííÿì; çàñòîñîâóºòüñÿ
óìîâíî-äîñòðîêîâå çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ äî çàñóäæåíîãî, ÿêèé
â³äáóâàº ïîêàðàííÿ, ÿêùî â³í ñóìë³ííîþ ïîâåä³íêîþ ³ ñòàâëåííÿì äî ïðàö³ äîâ³â
ñâîº âèïðàâëåííÿ (ñò.ñò. 75–79, 81 ÊÊ Óêðà¿íè); å) ïåðåäáà÷àº ïðèâ³ëåéîâàí³ îáñòà-
âèíè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ³ç çàñòîñóâàííÿì ïðèìóñîâèõ
çàõîä³â âèõîâíîãî õàðàêòåðó, çâ³ëüíåííÿ â³ä ïîêàðàííÿ ç âèïðîáóâàííÿì ÷è ³ç çà-
ñòîñóâàííÿì ïðèìóñîâèõ çàõîä³â âèõîâíîãî õàðàêòåðó íåïîâíîë³òí³õ, àáî ¿õ óìîâíî-
äîñòðîêîâå çâ³ëüíåííÿ â³ä â³äáóâàííÿ ïîêàðàííÿ (ñò.ñò. 97, 104, 105, 107 ÊÊ Óêðà¿íè);
æ) ñòèìóëþº äî ïîçèòèâíî¿ ïîñòêðèì³íàëüíî¿ ïîâåä³íêè â ðàç³ äîòðèìàííÿ óìîâ
ïðî çâ³ëüíåííÿ îñîáè â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³, ùî ïåðåäáà÷åí³ â Îñîáëèâ³é
÷àñòèí³ ÊÊ Óêðà¿íè [2, ñ. 174].

Â Îñîáëèâ³é ÷àñòèí³ ÊÊ Óêðà¿íè ñïåö³àëüí³ âèäè çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çîñåðåäæåí³ ó 21 íîðì³; âîíè ïåðåäáà÷åí³ ÷. 5 ñò. 110-2, ÷. 2 ñò. 111,
÷. 2 ñò. 114, ÷. 3 ñò. 175, ÷. 4 ñò. 212, ÷. 4 ñò. 212-1, ÷. 2 ñò. 255, ÷. 6 ñò. 258, ÷. 2 ñò. 258-
3, ÷. 4 ñò. 258-5, ÷. 6 ñò. 260, ÷. 3 ñò. 263, ÷. 4 ñò. 265, ÷. 4 ñò. 289, ÷. 4 ñò. 307, ÷. 4 ñò. 309,
÷. 4 ñò. 311, ÷. 5 ñò. 321, ÷. 4 ñò. 321-1, ÷. 5 ñò. 354, ÷. 5 ñò. 447.

²ñíóþòü ð³çí³ êëàñèô³êàö³¿ ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³. Çàãàëüíèì êðèòåð³ºì êëàñèô³êàö³¿ âñ³õ ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ º ðîäîâèé îá’ºêò, ùî â³äîáðàæåíèé ó íàçâ³ ðîçä³ë³â
Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè (çëî÷èíè ïðîòè îñíîâ íàö³îíàëüíî¿ áåçïåêè, çëî÷èíè
ïðîòè ãðîìàäñüêî¿ áåçïåêè òîùî).

Îäí³ºþ ç ï³äñòàâ êëàñèô³êàö³¿ ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ îñîáè â³ä êðèì³-
íàëüíî¿ â³äïîâ³äàëüíîñò³ â Îñîáëèâ³é ÷àñòèí³ ÊÊ Óêðà¿íè ìîæå áóòè ñïðÿìîâàí³ñòü
íîðì íà âèð³øåííÿ ïðàãìàòè÷íèõ çàâäàíü ïðîòèä³¿ òà çàïîá³ãàííþ êîíêðåòíèì
çëî÷èíàì. ²ç öèõ ïîçèö³é êëàñèô³êàö³ÿ ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ ìàº òàêèé âèãëÿä: 1) íîðìè, ñïðÿìîâàí³ íà ïðèïèíåííÿ çëî÷èíó,
ñàìîâèêðèòòÿ ³ âèêðèòòÿ ³íøèõ îñ³á, âèííèõ ó éîãî â÷èíåíí³, àêòèâíå ñïðèÿííÿ
ðîçêðèòòþ çëî÷èíó (÷. 2 ñò. 111, ÷. 2 ñò. 114, ÷. 2 ñò. 255, ÷. 2 ñò. 258-3, ÷. 6 ñò. 260, ÷. 4
ñò. 289, ÷. 4 ñò. 309, ÷. 5 ñò. 321, ÷. 5 ñò. 368-3, ÷. 5 ñò. 368-4, ÷. 5 ñò. 369 ÊÊ Óêðà¿íè);
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2) íîðìè, ñïðÿìîâàí³ íà âèêëþ÷åííÿ ç îá³ãó ïðåäìåò³â, çàñîá³â, ðå÷îâèí, ä³ÿííÿ ç
ÿêèìè ñòàíîâëÿòü ï³äâèùåíó ñóñï³ëüíó íåáåçïåêó (÷. 3 ñò. 263, ÷. 4 ñò. 307, ÷. 4 ñò. 311,
÷. 5 ñò. 321 ÊÊ Óêðà¿íè); 3) íîðìè, ñïðÿìîâàí³ íà ïîâåðíåííÿ ìàéíà, çäîáóòîãî
çëî÷èííèì øëÿõîì, àáî íà â³äøêîäóâàííÿ çàâäàíèõ çáèòê³â (÷. 3 ñò. 175, ÷. 4 ñò. 212,
÷. 4 ñò. 212-1, ÷. 4 ñò. 289 ÊÊ Óêðà¿íè) [7, ñ. 235].

Ñïåö³àëüí³ âèäè çâ³ëüíåííÿ ìîæíà çãðóïóâàòè çà êðèòåð³ÿìè, ùî îõîïëþþòü
ëèøå ÷àñòèíó öèõ íîðì. Íàïðèêëàä, çà óìîâîþ äîáðîâ³ëüíî¿ çäà÷³ ïðåäìåò³â, çàáîðî-
íåíèõ àáî îáìåæåíèõ äëÿ öèâ³ëüíîãî îá³ãó (íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå-
÷îâèí, ¿õ àíàëîã³â, ïðåêóðñîð³â, çáðî¿, áîéîâèõ ïðèïàñ³â, âèáóõîâèõ ðå÷îâèí òîùî),
âèîêðåìëþþòü:

1) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå
âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåâåçåííÿ, ïåðåñèëàííÿ ÷è
çáóò íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ¿õ àíàëîã³â (÷. 4 ñò. 307 ÊÊ
Óêðà¿íè);

2) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå âè-
ðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåâåçåííÿ ÷è ïåðåñèëàííÿ íàð-
êîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ¿õ àíàëîã³â áåç ìåòè çáóòó (÷. 4 ñò. 309
ÊÊ Óêðà¿íè);

3) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå
âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåâåçåííÿ ÷è ïåðåñèëàííÿ
ïðåêóðñîð³â (÷. 4 ñò. 311 ÊÊ Óêðà¿íè);

4) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå
âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, ïåðåâåçåííÿ, ïåðåñèëàííÿ, çáåð³ãàííÿ îòðóé-
íèõ ÷è ñèëüíîä³þ÷èõ ðå÷îâèí, ùî íå º íàðêîòè÷íèìè àáî ïñèõîòðîïíèìè ÷è ¿õ àíà-
ëîãàìè, àáî îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ çàñîá³â, à òàêîæ çà â÷èíåííÿ òà-
êèõ ä³é áåç ñïåö³àëüíîãî íà òå äîçâîëó ùîäî îáëàäíàííÿ, ïðèçíà÷åíîãî äëÿ âèðîá-
íèöòâà ÷è âèãîòîâëåííÿ îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ðå÷îâèí, ùî íå º íàðêîòè÷íèìè
àáî ïñèõîòðîïíèìè ÷è ¿õ àíàëîãàìè, àáî îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ
çàñîá³â (÷. 5 ñò. 321 ÊÊ Óêðà¿íè);

5) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïðèäáàííÿ,
ïåðåâåçåííÿ, ïåðåñèëàííÿ ÷è çáåð³ãàííÿ ç ìåòîþ çáóòó, çáóò çàâ³äîìî ôàëüñèô³êî-
âàíèõ ë³êàðñüêèõ çàñîá³â, ¿õ ââåçåííÿ íà òåðèòîð³þ Óêðà¿íè, âèâåçåííÿ ç òåðèòîð³¿
Óêðà¿íè, òðàíçèò ÷åðåç ¿¿ òåðèòîð³þ (÷. 4 ñò. 321-1 ÊÊ Óêðà¿íè);

6) ñïåö³àëüíèé âèä çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå
ïîâîäæåííÿ ç³ çáðîºþ, áîéîâèìè ïðèïàñàìè àáî âèáóõîâèìè ðå÷îâèíàìè (÷. 3
ñò. 263 ÊÊ Óêðà¿íè) [8, ñ. 34–35].

Ç îñòàííüî¿ êëàñèô³êàö³¿ 5 âèä³â çâ³ëüíåííÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³
ïåðåäáà÷åí³ ó ðîçä³ë³ XIII “Çëî÷èíè ó ñôåð³ îá³ãó íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí, ¿õ àíàëîã³â àáî ïðåêóðñîð³â òà ³íø³ çëî÷èíè ïðîòè çäîðîâ’ÿ íàñåëåííÿ”:

– ÷. 4 ñò. 307 ÊÊ Óêðà¿íè: “Îñîáà, ÿêà äîáðîâ³ëüíî çäàëà íàðêîòè÷í³ çàñîáè,
ïñèõîòðîïí³ ðå÷îâèíè àáî ¿õ àíàëîãè ³ âêàçàëà äæåðåëî ¿õ ïðèäáàííÿ àáî ñïðèÿëà
ðîçêðèòòþ çëî÷èí³â, ïîâ’ÿçàíèõ ç ¿õ íåçàêîííèì îá³ãîì, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà íåçàêîííå ¿õ âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ,
ïåðåâåçåííÿ, ïåðåñèëàííÿ (÷àñòèíà ïåðøà ö³º¿ ñòàòò³, ÷àñòèíà ïåðøà ñòàòò³ 309 öüîãî
Êîäåêñó)”;

– ÷. 4 ñò. 309 ÊÊ Óêðà¿íè: “Îñîáà, ÿêà äîáðîâ³ëüíî çâåðíóëàñÿ äî ë³êóâàëüíîãî
çàêëàäó ³ ðîçïî÷àëà ë³êóâàííÿ â³ä íàðêîìàí³¿, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà ä³¿, ïåðåäáà÷åí³ ÷àñòèíîþ ïåðøîþ ö³º¿ ñòàòò³”;

– ÷. 4 ñò. 311 ÊÊ Óêðà¿íè: “Îñîáà, ÿêà äîáðîâ³ëüíî çäàëà ïðåêóðñîðè, ùî
ïðèçíà÷àëèñÿ äëÿ âèðîáíèöòâà àáî âèãîòîâëåííÿ íàðêîòè÷íèõ çàñîá³â ÷è ïñèõî-
òðîïíèõ ðå÷îâèí, ³ âêàçàëà äæåðåëî ¿õ ïðèäáàííÿ àáî ñïðèÿëà ðîçêðèòòþ çëî÷èí³â,
ïîâ’ÿçàíèõ ³ç íåçàêîííèì îá³ãîì ïðåêóðñîð³â, íàðêîòè÷íèõ çàñîá³â, ïñèõîòðîïíèõ
ðå÷îâèí àáî ¿õ àíàëîã³â, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà íåçàêîííå
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¿õ âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, çáåð³ãàííÿ, ïåðåâåçåííÿ, ïåðåñèëàííÿ
(÷àñòèíà ïåðøà ö³º¿ ñòàòò³)”;

– ÷. 5 ñò. 321 ÊÊ Óêðà¿íè: “Îñîáà, ÿêà äîáðîâ³ëüíî çäàëà îòðóéí³ ÷è ñèëüíîä³þ÷³
ðå÷îâèíè, ùî íå º íàðêîòè÷íèìè àáî ïñèõîòðîïíèìè ÷è ¿õ àíàëîãàìè, àáî îòðóéí³
÷è ñèëüíîä³þ÷³ ë³êàðñüê³ çàñîáè òà âêàçàëà äæåðåëî ¿õ ïðèäáàííÿ àáî ñïðèÿëà ðîç-
êðèòòþ çëî÷èí³â, ïîâ’ÿçàíèõ ç ¿õ íåçàêîííèì îá³ãîì, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿
â³äïîâ³äàëüíîñò³ çà íåçàêîííå âèðîáíèöòâî, âèãîòîâëåííÿ, ïðèäáàííÿ, ïåðåâåçåííÿ,
ïåðåñèëàííÿ, çáåð³ãàííÿ îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ðå÷îâèí, ùî íå º íàðêîòè÷íèìè
àáî ïñèõîòðîïíèìè ÷è ¿õ àíàëîãàìè, àáî îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ çà-
ñîá³â, à òàêîæ çà â÷èíåííÿ òàêèõ ä³é áåç ñïåö³àëüíîãî íà òå äîçâîëó (÷àñòèíà ïåðøà
ö³º¿ ñòàòò³) ùîäî îáëàäíàííÿ, ïðèçíà÷åíîãî äëÿ âèðîáíèöòâà ÷è âèãîòîâëåííÿ îò-
ðóéíèõ ÷è ñèëüíîä³þ÷èõ ðå÷îâèí, ùî íå º íàðêîòè÷íèìè àáî ïñèõîòðîïíèìè ÷è ¿õ
àíàëîãàìè, àáî îòðóéíèõ ÷è ñèëüíîä³þ÷èõ ë³êàðñüêèõ çàñîá³â”;

– ÷. 4 ñò. 321-1 ÊÊ Óêðà¿íè: “Îñîáà, ÿêà äîáðîâ³ëüíî çäàëà ôàëüñèô³êîâàí³
ë³êàðñüê³ çàñîáè òà âêàçàëà äæåðåëî ¿õ ïðèäáàííÿ àáî ñïðèÿëà ðîçêðèòòþ çëî÷èí³â,
ïîâ’ÿçàíèõ ç ¿õ îá³ãîì, çâ³ëüíÿºòüñÿ â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ïðèäáàííÿ,
ïåðåâåçåííÿ, ïåðåñèëàííÿ ÷è çáåð³ãàííÿ ç ìåòîþ çáóòó, çáóò çàâ³äîìî ôàëüñèô³êî-
âàíèõ ë³êàðñüêèõ çàñîá³â, ¿õ ââåçåííÿ íà òåðèòîð³þ Óêðà¿íè, âèâåçåííÿ ç òåðèòîð³¿
Óêðà¿íè, òðàíçèò ÷åðåç ¿¿ òåðèòîð³þ (÷àñòèíà ïåðøà ö³º¿ ñòàòò³, ÿêùî òàê³ ä³¿ íå ñòâî-
ðèëè çàãðîçè äëÿ æèòòÿ ÷è çäîðîâ’ÿ ëþäåé)”.

²ç àíàë³çîâàíèõ íîðì íàéïîøèðåí³øîþ â çàñòîñóâàíí³ º íîðìà, ïåðåäáà÷åíà ÷. 4
ñò. 309 ÊÊ Óêðà¿íè. Ñåðåä ï³äñòàâ ñêàñóâàííÿ ð³øåíü ñóä³â ïåðøî¿ àáî àïåëÿö³éíî¿
³íñòàíö³é ïðî çâ³ëüíåííÿ â³ä â³äïîâ³äàëüíîñò³ çà ö³ºþ íîðìîþ – âñòàíîâëåííÿ â³äñóò-
íîñò³ äîáðîâ³ëüíîãî çâåðíåííÿ äî ë³êóâàëüíîãî çàêëàäó, òîáòî íåáàæàííÿ îñîáè ïî-
çáóòèñÿ íàðêîòè÷íî¿ çàëåæíîñò³. Íàñïðàâä³ òàêà ñèòóàö³ÿ ñâ³ä÷èòü ïðî íàìàãàííÿ
âèíóâàòîãî óíèêíóòè êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà â÷èíåíèé çëî÷èí. ×àñòî
ñòîðîíà îáâèíóâà÷åííÿ òà/àáî ñóä ïîìèëêîâî ââàæàòü, ùî çà ö³º¿ ï³äñòàâè çâ³ëüíåííÿ
â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ âàæëèâèì º òðèâàë³ñòü ë³êóâàííÿ âèííî¿ îñîáè, à
íå âëàñíå ôàêò âñòàíîâëåííÿ äîáðîâ³ëüíîãî çâåðíåííÿ äî ë³êóâàëüíîãî çàêëàäó.

Ñóñï³ëüíî êîðèñíó ïîâåä³íêó, ùî îïèñàíà â ÷îòèðüîõ íàâåäåíèõ íîðìàõ (îêð³ì
ïîâåä³íêè, ïåðåäáà÷åíî¿ ÷. 4 ñò. 309 ÊÊ Óêðà¿íè), ìîæóòü óòâîðþâàòè àëüòåðíàòèâí³
ä³¿ îñîáè, ÿêà: 1) äîáðîâ³ëüíî çäàëà ïðåäìåò çëî÷èíó ³ âêàçàëà äæåðåëî éîãî ïðèäáàííÿ
àáî 2) ñïðèÿëà ðîçêðèòòþ ïåâíèõ çëî÷èí³â.

À.À. Ìóçèêà ï³ä äîáðîâ³ëüíîþ çäà÷åþ íàðêîòè÷íèõ çàñîá³â àáî ïñèõîòðîïíèõ
ðå÷îâèí âèçíà÷àº ä³¿ îñîáè, ÿêà ìàëà ìîæëèâ³ñòü âîëîä³òè íèìè é íàäàë³, àëå ç
âëàñíî¿ âîë³ çäàëà ¿õ ïðåäñòàâíèêàì âëàäè. Âêàçàòè äæåðåëî ïðèäáàííÿ íàðêîòè÷íèõ
çàñîá³â, ïñèõîòðîïíèõ ðå÷îâèí àáî ¿õ àíàëîã³â îçíà÷àº, ùî âèííèé ïîâ³äîìëÿº
äîñòîâ³ðí³ â³äîìîñò³ ïðî îñîáó, ÿêà ðåàë³çóâàëà éîìó ö³ çàñîáè (ðå÷îâèíè), àáî äå
ñàìå â³í ïðèäáàâ ¿õ; îáñÿã ö³º¿ ³íôîðìàö³¿ ìàº áóòè äîñòàòí³ì äëÿ âñòàíîâëåííÿ
äæåðåëà çáóòó íàðêîòè÷íèõ çàñîá³â àáî ïñèõîòðîïíèõ ðå÷îâèí. Ñïðèÿííÿ ðîçêðèòòþ
çëî÷èí³â ó ñôåð³ îá³ãó íàðêîòèê³â (ïñèõîòðîïíèõ ðå÷îâèí) ïîëÿãàº â ñóìë³ííîìó
íàäàíí³ âèííèì äîïîìîãè ïðàâîîõîðîííèì îðãàíàì ó ïðîöåñ³ ðîçñë³äóâàííÿ
â³äïîâ³äíî¿ êðèì³íàëüíî¿ ñïðàâè [9, ñ. 906–907].

Âàðòî çâåðíóòè óâàãó íà òå, ùî çàêîíîäàâåöü ïîðÿä ç³ ñëîâîñïîëó÷åííÿì
“ñïðèÿííÿ ðîçêðèòòþ çëî÷èí³â” âèêîðèñòîâóº òàêîæ ³íøå ñëîâîñïîëó÷åííÿ –
“àêòèâíå ñïðèÿííÿ ðîçêðèòòþ çëî÷èíó” (ï. 1 ÷. 1 ñò. 66 ÊÊ Óêðà¿íè). Òàêà çàêîíîäàâ÷à
ïðàêòèêà º íåêîðåêòíîþ.

Ó ïðîöåñ³ äîñë³äæåííÿ ïðàêòèêè çàñòîñóâàííÿ çàîõî÷óâàëüíèõ íîðì ìè âñòàíî-
âèëè, ùî ÷. 5 ñò. 321 ÊÊ Óêðà¿íè, ïî ñóò³, “íå ïðàöþº”. Òàê, çà äàíèìè ªäèíîãî ðåº-
ñòðó ñóäîâèõ ð³øåíü, ïî÷èíàþ÷è ç 2007 ð., ç óñ³õ ñóäîâèõ ð³øåíü (à ¿õ áëèçüêî 6000),
ïîñòàíîâëåíèõ ó êðèì³íàëüíèõ ïðîâàäæåííÿõ çà ñò. 321 ÊÊ Óêðà¿íè, º ëèøå îäíà
ïîñòàíîâà ñóäó ïåðøî¿ ³íñòàíö³¿ â³ä 24 áåðåçíÿ 2011 ð. ïðî çâ³ëüíåííÿ îñîáè â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³. Ï³ñëÿ îçíàéîìëåííÿ ç ö³ºþ ïîñòàíîâîþ ìè ä³éøëè
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âèñíîâêó ïðî òå, ùî ¿¿ ñë³ä âèçíàòè íåçàêîííîþ: âèíóâàòà îñîáà (çàâ³äóâà÷ àïòåêè)
çâ³ëüíåíà çà â÷èíåíèé çëî÷èí, ïåðåäáà÷åíèé ÷. 2 ö³º¿ ñòàòò³ (ïîðóøåííÿ âñòàíîâëåíèõ
ïðàâèë îáë³êó îòðóéíèõ ë³êàðñüêèõ çàñîá³â), òîä³ ÿê çà ÷. 5 ñò. 321 ÊÊ Óêðà¿íè îñîáà
ìîæå áóòè çâ³ëüíåíà â³ä êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ çà ä³¿, ïåðåäáà÷åí³ ëèøå
÷àñòèíîþ 1 ö³º¿ ñòàòò³ [10].

Ñë³ä òàêîæ àêöåíòóâàòè íà â³äñóòíîñò³ áóäü-ÿêî¿ ñèñòåìíîñò³ ùîäî âñòàíîâëåííÿ
ó ðîçä³ë³ XIII Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè ñïåö³àëüíèõ âèä³â çâ³ëüíåííÿ â³ä
êðèì³íàëüíî¿ â³äïîâ³äàëüíîñò³ ÷åðåç íåçðîçóì³ëó âèá³ðêîâ³ñòü ðåàë³çîâàíîãî ï³äõîäó.

Ó þðèäè÷í³é ë³òåðàòóð³ îáñòîþºòüñÿ òàêà ïðîïîçèö³ÿ. Îñê³ëüêè ñîö³àëüíî ïî-
çèòèâíèì ðåçóëüòàòîì (ï³äñòàâîþ çàîõî÷åííÿ) â àíàë³çîâàíèõ ïîëîæåííÿõ ÊÊ
Óêðà¿íè º äîáðîâ³ëüíå óñóíåííÿ çàãðîç çäîðîâ’þ íàñåëåííÿ øëÿõîì ïåðåäà÷³ ïåâíèõ
ïðåäìåò³â îðãàíàì âëàäè ï³ä ¿õ êîíòðîëü, ìàº áóòè ëîã³÷íèì âñòàíîâëåííÿ ñïåö³àëüíèõ
âèä³â çâ³ëüíåííÿ ó âñ³õ íîðìàõ ðîçä³ëó XIII Îñîáëèâî¿ ÷àñòèíè ÊÊ Óêðà¿íè, ÿê³ ïå-
ðåäáà÷àþòü êðèì³íàëüíó â³äïîâ³äàëüí³ñòü çà íåçàêîííå âîëîä³ííÿ òàêèìè ïðåäìåòàìè
[11, ñ. 66].

Íà íàøó äóìêó, òàêèé ï³äõ³ä ñóïåðå÷èòü ïðàâèëàì þðèäè÷íî¿ òåõí³êè. Íàòîì³ñòü,
ìîæëèâî, äîö³ëüíî ïîì³ðêóâàòè íàä ñòâîðåííÿì ó ìåæàõ Îñîáëèâî¿ ÷àñòèíè ÊÊ
Óêðà¿íè îêðåìî¿ ñòàòò³, â ÿê³é ïåðåäáà÷èòè â³äïîâ³äí³ çàîõî÷óâàëüí³ íîðìè.
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INCENTIVE STANDARDS, FORESEEN 
IN CHARTER XIII CC OF UKRAINE

The purpose of the paper is to systematize knowledge about incentive norms, referring
to the regulatory ones, signs of these norms, etc., including the interpretation of the
concept of “encouragement”.

At the same time attention is drawn to their special features and differences from
the basic norms – protected, because such rules do not provide for sanctions.

Such rules for a person who committed a crime give the right to positive behavior
(for the future or post-criminal), and for the state give rise to the right or obligation to
release this person from the application of criminal legal encumbrances.

In connection with this, the question whether the use of the term “incentive norms”
is correct has been arisen. If it is so, what exactly does it mean the “promotion” in
accordance with the special types of exemption from criminal liability (established in the
norms of the Special Part of the Criminal Code of Ukraine), which in fact are post-
criminal acts of the perpetrator, aimed at the interaction with the bodies of pre-trial
investigation and court?

Paper also focuses on the classification of incentive norms. In addition, the existing
criteria for the classification of special incentive standards are considered as well. Several
versions of special norms, providing voluntary delivery of items prohibited or restricted
for civil circulation (narcotic drugs, psychotropic substances, their analogues, precursors,
weapons, ammunition, explosives, etc.), mentioned in Part 4 of Art. 307, part 4 of Art. 309,
part 4 of Art. 311, part 5 of Art. 321, part 4 Art. 321-1 and part 3 of Art. 263 of the
Criminal Code of Ukraine, are stated separately.

Here is an example from the case law of the application of Part 5 of Art. 321 of the
Criminal Code of Ukraine, which really “does not work”, since it has been applied only
once in a long time, but in the case when it should not have been applied.

It is emphasized that there is no systematic nature of the exemptions from criminal
liability in connection with the unclear selectivity of the implemented approach, as it is
foreseen in Section XIII of the Special Part of the Criminal Code of Ukraine.

The denial of the existing proposals for the establishment of special types of dismissal
in all the norms of the mentioned section of the Criminal Code of Ukraine, which contradicts
the rules of legal technology, is also contemplated. At the same time, consideration is
given to the possibility of distinguishing within the Special Part of the Criminal Code of
Ukraine a separate article, which should provide for appropriate incentive rules.

Keywords: exemption from criminal liability, incentive norms, special types of
exemption from criminal liability.
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