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ÇÎÁÎÂ’ßÇÀËÜÍÈÉ ÇÌ²ÑÒ ÏÐÀÂÀ ÂËÀÑÍÎÑÒ²
ßÊ ÓÌÎÂÀ ÏÎªÄÍÀÍÍß ÏÐÈÂÀÒÍÈÕ ÒÀ ÏÓÁË²×ÍÈÕ ²ÍÒÅÐÅÑ²Â

Ó ñòàòò³ äîñë³äæåíî òåîðåòèêî-ïðàâîâ³ ï³äõîäè  äî çîáîâ’ÿçàëüíîãî  çì³ñòó
ïðàâà  âëàñíîñò³, ÿêå ïîëÿãàº â óçãîäæåíí³ òà çàõèñò³ ³íòåðåñ³â ïðèâàòíèõ îñ³á òà
ñóñï³ëüñòâà çàãàëîì. Âèçíà÷åíî, ùî ïîºäíàííÿ ñóñï³ëüíèõ òà ïðèâàòíèõ ³íòåðåñ³â âèðàçíî
ðîçêðèâàºòüñÿ ó â³äíîñèíàõ ïðèâàòíî¿ âëàñíîñò³. Îá´ðóíòîâàíî, ùî ïðàâî âëàñíîñò³
âèêîíóº âàæëèâó ñîö³àëüíó ôóíêö³þ, ÿêà ïîëÿãàº â çàäîâîëåíí³ ñóñï³ëüíèõ ³íòåðåñ³â
(çàáåçïå÷åííÿ ïðîäîâîëü÷î¿, åêîíîì³÷íî¿, åêîëîã³÷íî¿ áåçïåêè â äåðæàâ³, çàéíÿòîñò³
íàñåëåííÿ) ÷åðåç îñîáèñòó çàö³êàâëåí³ñòü ó ðåçóëüòàòàõ ñâîº¿ ä³ÿëüíîñò³.

Êëþ÷îâ³ ñëîâà: ïðàâî âëàñíîñò³, ïðèâàòí³ ³íòåðåñè, ïóáë³÷í³ ³íòåðåñè, áàëàíñ
³íòåðåñ³â, çîáîâ’ÿçàëüíèé çì³ñò ïðàâà.

Â ñòàòüå èññëåäîâàíû òåîðåòèêî-ïðàâîâûå ïîäõîäû ê îáÿçóþùåìó ñîäåðæàíèþ
ïðàâà ñîáñòâåííîñòè, ÷òî ïðåäóñìàòðèâàåò ñîãëàñîâàíèå è çàùèòó èíòåðåñîâ ÷àñòíûõ
ëèö è îáùåñòâà â öåëîì. Îïðåäåëåíî, ÷òî ñî÷åòàíèå îáùåñòâåííûõ è ÷àñòíûõ èíòåðåñîâ
âûðàçèòåëüíî ðàñêðûâàåòñÿ â îòíîøåíèÿõ ÷àñòíîé ñîáñòâåííîñòè. Îáîñíîâàíî, ÷òî
ïðàâî ñîáñòâåííîñòè âûïîëíÿåò âàæíóþ ñîöèàëüíóþ ôóíêöèþ, êîòîðàÿ çàêëþ÷àåòñÿ
â óäîâëåòâîðåíèè îáùåñòâåííûõ èíòåðåñîâ (îáåñïå÷åíèå ïðîäîâîëüñòâåííîé,
ýêîíîìè÷åñêîé, ýêîëîãè÷åñêîé áåçîïàñíîñòè â ãîñóäàðñòâå, çàíÿòîñòè íàñåëåíèÿ) ÷åðåç
ëè÷íóþ çàèíòåðåñîâàííîñòü â ðåçóëüòàòàõ ñâîåé äåÿòåëüíîñòè.

Êëþ÷åâûå ñëîâà: ïðàâî ñîáñòâåííîñòè, ÷àñòíûå èíòåðåñû, ïóáëè÷íûå èíòåðåñû,
áàëàíñ èíòåðåñîâ, îáÿçûâàþùåå ñîäåðæàíèå ïðàâà.

Ïðîãîëîøåííÿ åêîíîì³÷íî¿ ñàìîñò³éíîñò³ Óêðà¿íè çóìîâèëî ïðîâåäåííÿ ðåôîð-
ìóâàííÿ â³äíîñèí âëàñíîñò³ íà çåìëþ òà ìàéíî, ùî ìàëî íà ìåò³ â³äðîäæåííÿ ïðè-
âàòíî¿ ³í³ö³àòèâè, ðîçâèòîê êîíêóðåíòíîãî ñåðåäîâèùà, çàëó÷åííÿ ÿêîìîãà á³ëüøå
ãðîìàäÿí äî ïðîâàäæåííÿ ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³. ßêùî ðàäÿíñüêà åêîíîì³êà
´ðóíòóâàëàñü íà çàáåçïå÷åíí³ äåðæàâíèõ ³íòåðåñ³â ³ ïåðåäáà÷àëà æîðñòêå ïëàíóâàííÿ
òà ìåòîä ³ìïåðàòèâíèõ ïðèïèñ³â ó ñôåð³ ãîñïîäàðþâàííÿ, òî ðåôîðìàö³éí³ ïðîöåñè
çóìîâèëè ìàñîâèé ïåðåõ³ä äî ïðèâàòíî¿ âëàñíîñò³, ùî çàñíîâàíà  íà îñîáèñò³é
çàö³êàâëåíîñò³ ãðîìàäÿí òà ïåðåäáà÷àº ï³äâèùåííÿ ÿêîñò³ âèêîðèñòàííÿ òàêîãî ìàéíà
³ ïîêðàùåííÿ äîáðîáóòó ãðîìàäÿí çàãàëîì.

Íà æàëü, ìàºìî êîíñòàòóâàòè, ùî òàêèé ïåðåõ³ä â³äáóâàâñÿ áåç äîñòàòíüîãî
äîêòðèíàëüíîãî òà íîðìàòèâíîãî çàáåçïå÷åííÿ ³ ôàêòè÷íî íå ïåðåäáà÷àâ ìåõàí³çì³â
óçãîäæåííÿ ïðèâàòíèõ òà ñóñï³ëüíèõ ³íòåðåñ³â ïðè íàáóòò³ òà çä³éñíåíí³ ïðèâàòíî¿
âëàñíîñò³. ßê íàñë³äîê: íåâäàëà âàó÷åðíà ïðèâàòèçàö³ÿ äåðæàâíèõ ï³äïðèºìñòâ, ïðè-
ïèíåííÿ ä³ÿëüíîñò³ òà ë³êâ³äàö³ÿ òàêèõ ï³äïðèºìñòâ, ïîÿâà çíà÷íî¿ ê³ëüêîñò³ äð³áíèõ
çåìëåâëàñíèê³â, ÿê³ ôàêòè÷íî óñóíóò³ â³ä îá’ºêòà âëàñíîñò³.

Â³äïîâ³äíèé ñòàí ðå÷åé çóìîâèâ ïîÿâó ñïðîá íàóêîâîãî îñìèñëåííÿ òèõ âèçíà-
÷àëüíèõ ÷èííèê³â, ÿê³ çóìîâëþþòü ïîâåä³íêó ëþäèíè ÿê ñóá’ºêòà âëàñíîñò³, âðàõî-
âóþ÷è ¿¿ çîáîâ’ÿçàëüíèé çì³ñò, ¿õ óçãîäæåííÿ ³ç ñóñï³ëüíèìè çàïèòàìè íà ãàðàíòóâàííÿ
åêîíîì³÷íî¿ òà ïðîäîâîëü÷î¿ áåçïåêè. Àäæå ñóá’ºêòèâíå ïðàâî âëàñíîñò³ ÿê ì³ðà
ìîæëèâî¿ ³ íåîáõ³äíî¿ ïîâåä³íêè âëàñíèêà ÷è óïîâíîâàæåíî¿ îñîáè ìàº çä³éñíþâàòèñü
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ó ïåâíèõ ìåæàõ ç îãëÿäó íà éîãî çîáîâ’ÿçàëüíèé çì³ñò ç ìåòîþ çàáåçïå÷åííÿ îï-
òèìàëüíî¿ âçàºìîä³¿ ïóáë³÷íèõ ³ ïðèâàòíèõ ³íòåðåñ³â. Çíà÷íèé âêëàä ó ïèòàííÿ
ïîºäíàííÿ ïóáë³÷íèõ òà ïðèâàòíèõ ³íòåðåñ³â ó â³äíîñèíè âëàñíîñò³ âíåñëè ïðàö³
Ñ.Ñ. Àëåêñººâà, Â.². Àíäðåéöåâà, Ð.ª. Ãàêóñÿíà, É.Ô. Ïîêðîâñüêîãî, Ã.Ô. Øåðøå-
íåâè÷à, Â.Ï. Ãðèáàíîâà, Ã.Â. Ìàëüöåâà, Ð.Î. Ñòåôàí÷óêà, Â.Ì Êîññàêà, Î.Ì. Â³ííèê,
Î.Â. Äçåðè, Í.Ñ. Êóçíºöîâî¿, ².Â. Âåíåäèêòîâî¿, Â.Â. Íîñ³êà òà ³íøèõ. Îäíàê àêòóàëü-
í³ñòü öèõ ïèòàíü ó ñâ³òë³ ñòàíîâëåííÿ íîâîãî öèâ³ëüíîãî, ãîñïîäàðñüêîãî çàêîíîäàâ-
ñòâà òà çàâåðøåííÿ çåìåëüíî¿ ðåôîðìè ëèøå çðîñòàº.

Íàäâàæëèâà ³ óí³êàëüíà ñîö³àëüíà ö³íí³ñòü ïðàâà ïîëÿãàº â óçãîäæåíí³ òà çàõèñò³
³íòåðåñ³â ïðèâàòíèõ îñ³á ¿õ îá’ºäíàíü, ñóñï³ëüñòâà çàãàëîì, ùî âèìàãàº îñîáëèâî¿
óâàãè äî êàòåãîð³¿ “³íòåðåñ” òà éîãî çíà÷åííÿ â ðàìêàõ âèçíà÷åííÿ çì³ñòó ïðàâà
âëàñíîñò³. ²íòåðåñ ãðàº ïðîâ³äíó ðîëü ó âèíèêíåíí³, çì³í³ òà ïðèïèíåíí³ ïðàâîâ³äíî-
ñèíè. Àäæå ñàìå óñâ³äîìëåí³ ïîòðåáè, ÿêèìè ³ º ³íòåðåñè, âèçíà÷àþòü ïîâåä³íêó
ëþäèíè ³ çóìîâëþòü íàÿâí³ñòü ïðàâîïîðÿäêó àáî æ ïîðîäæóþòü ïðàâîâèé í³ãåë³çì.
Áåç ÿâíîãî àáî ïåðåäáà÷óâàíîãî ³íòåðåñó íå ìîæóòü âèíèêíóòè ïðàâîâ³äíîñèíè [1,
c. 20], à ä³ÿëüí³ñòü, ùî íå çóìîâëåíà ³íòåðåñîì, ìîæå ìàòè õ³áà ùî òèì÷àñîâèé
õàðàêòåð ³ çà áóäü-ÿêèõ óìîâ º íååôåêòèâíîþ. Ñàìå ³íòåðåñè, ÿê â³äçíà÷àº ².Â. Âå-
íåäèêòîâà, ïðîãðàìóþòü ïðàâîâå ðåãóëþâàííÿ ³ çíàõîäÿòü (äîáèðàþòü) íåîáõ³äí³
þðèäè÷í³  çàñîáè ïðàâîâîãî âïëèâó [2, c. 68]. Îòæå, ìàºìî êîíñòàòóâàòè, ùî â³ä
â³äïîâ³äíîñò³ âèðàæåííÿ ³íòåðåñ³â ó íîðìàõ ïðàâà ðåàëüíèì îá’ºêòèâíèì ³íòåðåñàì
ñóá’ºêò³â ñóñï³ëüñòâà çàëåæèòü åôåêòèâí³ñòü ïðàâîâî¿ ðåãëàìåíòàö³¿ ñóñï³ëüíèõ
â³äíîñèí [3, c. 44].

“Ùîá ïðàêòè÷íî ðåàë³çóâàòè òîé ÷è ³íøèé ³íòåðåñ, âèêîðèñòîâóþ÷è ïðàâîâ³
çàñîáè, – ïèøå Ã.Â. Ìàëüöåâ, – ïîòð³áíî, ïî-ïåðøå, ïðàâèëüíî óñâ³äîìèòè îá’ºêòèâíèé
³íòåðåñ ³, ïî-äðóãå, âñòàíîâèòè íàëåæíèé ïðàâîâèé çàñ³á, ïåðåêîíàòèñÿ â òîìó, ùî â³í
àäåêâàòíèé ñóòíîñò³ ³íòåðåñó ³ ìîæå âêàçàòè íàëåæíèé ñïîñ³á éîãî ðåàë³çàö³¿. Ó ñóñ-
ï³ëüñòâ³ âñòàíîâëþºòüñÿ òàêèé çâ’ÿçîê: îá’ºêòèâí³ ³íòåðåñè – ñóñï³ëüíà ñâ³äîì³ñòü –
ïðàâî” [4, c. 101]. Ïðè íåïðàâèëüíîìó óñâ³äîìëåíí³ îá’ºêòèâíîãî ³íòåðåñó ³ íåàäåêâàò-
íîìó ïðàâîâîìó ðåãóëþâàíí³ çàçíà÷åíèé çâ’ÿçîê ïðàöþº ó çâîðîòíîìó ïîðÿäêó.
Òîìó ïðàâî, áóäó÷è òâîð³ííÿì ñóñï³ëüíî¿ ñâ³äîìîñò³ òà çàêîíîäàâöÿ, ìàº â³äîáðàæàòè
îá’ºêòèâí³, òèïîâ³ ³íòåðåñè.

Âîäíî÷àñ ³íòåðåñè ñóñï³ëüñòâà º ñóïåðå÷ëèâèìè ñàì³ ïî ñîá³. ²íòåðåñ îäíîãî
ñóá’ºêòà ìîæå ñóïåðå÷èòè ³íòåðåñó ³íøîãî. Òàêà áîðîòüáà ³íòåðåñ³â ³ ïðèçâîäèòü äî
ðîçâèòêó ñóñï³ëüñòâà, äî ñïðîá éîãî ãàðìîí³çóâàòè ³ íàïðàöþâàòè ìîäåëü, çà ÿêî¿
â³äì³íí³ñòü ³íòåðåñ³â ñïðè÷èíèëà á äîñÿãíåííÿ êîðèñíî¿ äëÿ âñ³õ ìåòè [2, c. 53].

Ðîçâèòîê ñóñï³ëüíèõ â³äíîñèí ñüîãîäí³ ñòàâèòü çàâäàííÿ çíàéòè áàëàíñ, êîìïðî-
ì³ñ ì³æ ïóáë³÷íèìè ³ ïðèâàòíèìè ³íòåðåñàìè, âèêëþ÷èòè ¿õ êîíôðîíòàö³þ, – âèð³-
øåííÿ ö³º¿ ïðîáëåìè çàáåçïå÷èòü ñòàá³ëüíèé åâîëþö³éíèé ðîçâèòîê íàøîãî ñóñï³ëü-
ñòâà. Ñïðîáóºìî çóïèíèòèñü íà õàðàêòåðèñòèö³ ïðèâàòíèõ òà ïóáë³÷íèõ ³íòåðåñ³â ç
ìåòîþ âèÿâëåííÿ òèõ óçãîäæåíèõ ïîçèö³é, ÿê³ îá’ºäíóþòü âêàçàí³ ³íòåðåñè çà äëÿ
çàáåçïå÷åííÿ áåçêîíôë³êòíî¿ ðåàë³çàö³¿ ïðàâà âëàñíîñò³, äîñÿãíåííÿ íàéâèùîãî
ñîö³àëüíîãî åôåêòó â ïðîöåñ³ çä³éñíåííÿ ãðîìàäÿíàìè â³äïîâ³äíîãî ñóá’ºêòèâíîãî
ïðàâà.

Þ.À. Òèõîìèðîâ ïðî ïåðñïåêòèâó ðîçâèòêó ïóáë³÷íîãî ïðàâà ö³ëêîì îá´ðóíòî-
âàíî çàçíà÷àº: “Ìàº áóòè ïî-íîâîìó îñìèñëåíî ïîíÿòòÿ ïóáë³÷íîñò³ â ñóñï³ëüñòâ³,
íå çâîäÿ÷è éîãî äî çàáåçïå÷åííÿ äåðæàâíèõ ³íòåðåñ³â. Öå – ñï³ëüí³ ³íòåðåñè ëþäåé ÿê
ð³çíîãî ðîäó ñï³ëüíîò, îá’ºäíàíü (ïîë³òè÷íèõ, ïðîôåñ³éíèõ, òåðèòîð³àëüíèõ), öå –
îá’ºêòèâîâàí³  óìîâè íîðìàëüíîãî ³ñíóâàííÿ ³ ä³ÿëüíîñò³ ëþäåé, ¿õ îðãàí³çàö³é,
ï³äïðèºìñòâ, ñóñï³ëüñòâà çàãàëîì” [5, c. 25]. Îòæå, ìåæ³ âòðó÷àííÿ äåðæàâè ó ïðèâàòí³
ïðàâîâ³äíîñèíè, à çíà÷èòü ó ïðîöåñ ðåàë³çàö³¿ ïðèâàòíèõ ³íòåðåñ³â îá’ºêòèâíî
îáìåæåí³ ³íòåðåñàìè ñóñï³ëüñòâà, â³äòàê,  ïðàâà ³ ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà
ìîæóòü áóòè îáìåæåí³ ëèøå ó âèïàäêàõ, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè. Òàê,
÷. 3 ñò. 13 Êîíñòèòóö³¿ Óêðà¿íè âèçíà÷åíî, ùî “âëàñí³ñòü çîáîâ’ÿçóº. Âëàñí³ñòü íå
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ïîâèííà âèêîðèñòîâóâàòèñÿ íà øêîäó ëþäèí³ ³ ñóñï³ëüñòâó”. Â³äïîâ³äíî äî ÷. 5 ñò. 41
Êîíñòèòóö³¿ Óêðà¿íè “ïðèìóñîâå â³ä÷óæåííÿ îá’ºêò³â ïðàâà ïðèâàòíî¿ âëàñíîñò³ ìîæå
áóòè çàñòîñîâàíå ëèøå ÿê âèíÿòîê ç ìîòèâ³â ñóñï³ëüíî¿ íåîáõ³äíîñò³, íà ï³äñòàâ³ ³ â
ïîðÿäêó, âñòàíîâëåíèõ çàêîíîì, òà çà óìîâè ïîïåðåäíüîãî ³ ïîâíîãî â³äøêîäóâàííÿ
¿õ âàðòîñò³” [6].

Ó ñó÷àñíîìó ñóñï³ëüñòâ³ ïðàâîâà äåðæàâà ðåàë³çóº ïðèâàòíèé ³íòåðåñ, çàäîâîëü-
íÿþ÷è ïîòðåáè ÷ëåí³â ñóñï³ëüñòâà, òîìó ÿê îäíó ç ³íòåðïðåòàö³é ïóáë³÷íîãî ³íòåðåñó
ìîæíà ðîçãëÿäàòè çàö³êàâëåí³ñòü îðãàí³â äåðæàâíî¿ âëàäè â ðåàë³çàö³¿ ïðèâàòíîãî
³íòåðåñó, ³íòåðåñ³â ÷ëåí³â ñóñï³ëüñòâà [7, c. 83]. Çîêðåìà, â³äïîâ³äíî äî ÷. 2 ñò. 3 Êîí-
ñòèòóö³¿ Óêðà¿íè, “ïðàâà ³ ñâîáîäè ëþäèíè òà ¿õ ãàðàíò³¿ âèçíà÷àþòü çì³ñò ³ ñïðÿìî-
âàí³ñòü ä³ÿëüíîñò³ äåðæàâè. Äåðæàâà â³äïîâ³äàº ïåðåä ëþäèíîþ çà ñâîþ ä³ÿëüí³ñòü”.
Ó öüîìó çâ’ÿçêó ß.Ì. Øåâ÷åíêî ñïðàâåäëèâî çàçíà÷àº, ùî çàáåçïå÷åííÿ ³íòåðåñ³â
ëþäèíè ñòàíîâèòü ãîëîâíó ìåòó ãðîìàäÿíñüêîãî ñóñï³ëüñòâà, òîìó òðåáà ð³øó÷å â³äìî-
âèòèñÿ â³ä äîãìè ðàäÿíñüêîãî ïðàâà, ÿêå ï³äïîðÿäêîâóº ³íòåðåñè ëþäèíè ³íòåðåñàì
äåðæàâè, ³ íåîáõ³äíî ä³ÿòè ó çâîðîòíîìó íàïðÿì³ – çàáåçïå÷èòè íàëåæíèì ÷èíîì
³íòåðåñè ëþäèíè é òàêèì ÷èíîì çàáåçïå÷èòè ³íòåðåñè äåðæàâè, ÿêà, âëàñíå, ³ñíóº
äëÿ ëþäåé, à íå íàâïàêè – ëþäèíà äëÿ äåðæàâè [8, c. 104]. Ïðè öüîìó ðåàë³çàö³ÿ
ïðàâ ãðîìàäÿí àáî ðåàë³çàö³ÿ ¿õ çàêîííèõ ³íòåðåñ³â çà æîäíèõ óìîâ íå ìàº ïîñÿãàòè
íà ñóñï³ëüí³ ³íòåðåñè. Òàê, â³äïîâ³äíî äî ÷. 7 ñò. 41 Êîíñòèòóö³¿ Óêðà¿íè “âèêîðèñòàííÿ
âëàñíîñò³ íå ìîæå çàâäàâàòè øêîäè ïðàâàì, ñâîáîäàì òà ã³äíîñò³ ãðîìàäÿí, ³íòåðåñàì
ñóñï³ëüñòâà, ïîã³ðøóâàòè åêîëîã³÷íó ñèòóàö³þ ³ ïðèðîäí³ ÿêîñò³ çåìë³”.

Ñîö³àëüíà â³äïîâ³äàëüí³ñòü âëàñíèê³â çà âèêîðèñòàííÿ ïðàâà ïðèâàòíî¿ âëàñíîñò³
âëàñòèâà çàêîíîäàâñòâó áàãàòüîõ êðà¿í, ïîë³òè÷í³é òà åêîíîì³÷í³é äåìîêðàò³¿ ³ â³äî-
áðàæåíà â êîíñòèòóö³ÿõ öèõ êðà¿í. Òàê, ó Êîíñòèòóö³¿ ²òàë³éñüêî¿ Ðåñïóáë³êè 1947 ð.
çàêîíîäàâåöü, ðîçìåæîâóþ÷è âëàñí³ñòü íà äåðæàâíó ³ ïðèâàòíó, çàêð³ïëþº ó ÷. 2 ñò. 42
íîðìó, çã³äíî ç ÿêîþ “ïðèâàòíà âëàñí³ñòü âèçíàºòüñÿ ³ ãàðàíòóºòüñÿ çàêîíîì, ÿêèé
âèçíà÷àº çàñîáè ¿¿ íàäáàííÿ, êîðèñòóâàííÿ íåþ ³ ìåæ³ ¿¿ ä³¿ ç ìåòîþ çàáåçïå÷åííÿ ¿¿
ñîö³àëüíî¿ ôóíêö³¿ ³ ñòâîðåííÿ óìîâ ¿¿ äîñòóïíîñò³ äëÿ âñ³õ”. Çàêð³ïëþþ÷è ñâîáîäó
ïðèâàòíî¿ ãîñïîäàðñüêî¿ ³í³ö³àòèâè, çàêîíîäàâåöü ó ÷. 2 ÷. 41 ò³º¿ æ Êîíñòèòóö³¿
çàçíà÷àº: “Âîíà íå ìîæå ðîçâèâàòèñÿ ïðîòèëåæíî ñóñï³ëüí³é êîðèñò³ àáî òàê, ùîá
ñïðè÷èíèòè øêîäó áåçïåö³, ñâîáîä³ ÷è ëþäñüê³é ã³äíîñò³” [9].

“Âëàñí³ñòü, – âèçíà÷åíî ó ñò. 17 Êîíñòèòóö³¿ Ãðåö³¿ 1975 ð., – ïåðåáóâàº ï³ä çà-
õèñòîì äåðæàâè. Ïðîòå ïðàâî íà íå¿ íå ìîæå çä³éñíþâàòèñÿ íà øêîäó ñóñï³ëüíèì
³íòåðåñàì” [10].

Êîíñòèòóö³ºþ ²ñïàí³¿ òàêîæ âèçíàºòüñÿ ïðàâî ïðèâàòíî¿ âëàñíîñò³ òà ¿¿ ñîö³àëüíà
ñïðÿìîâàí³ñòü. Ó ï. 2 ñò. 33 ö³º¿ Êîíñòèòóö³¿ çàêð³ïëþºòüñÿ íîðìà, çã³äíî ç ÿêîþ
“ñîö³àëüíà ôóíêö³ÿ öüîãî ïðàâà îáìåæóº éîãî çì³ñò â³äïîâ³äíî äî çàêîí³â”.  Ñò. 38
Êîíñòèòóö³¿ ²ñïàí³¿ çàêð³ïëþº ñâîáîäó ³ ïðàâî ïðèâàòíî-ï³äïðèºìíèöüêî¿ ä³ÿëüíîñò³
â óìîâàõ ðèíêîâîãî ãîñïîäàðñòâà. Àëå â³äïîâ³äíî äî ö³º¿ æ ñòàòò³ “äåðæàâíà âëàäà
ãàðàíòóº ³ çàõèùàº öå ïðàâî â³äïîâ³äíî äî âèìîã çàãàëüíîíàö³îíàëüíî¿ åêîíîì³êè ³
ïëàíóâàííÿ” [11].

Ó Êîíñòèòóö³¿ ßïîí³¿ 1947 ð. òàêîæ ðåãëàìåíòóºòüñÿ ïðàâî âëàñíîñò³, ó ñò. 29
ÿêî¿ âèçíàºòüñÿ: “Ïðàâî âëàñíîñò³ íå ïîâèííî ïîðóøóâàòèñü. Ïðàâî âëàñíîñò³ âè-
çíà÷àºòüñÿ çàêîíîì äëÿ òîãî, ùîá âîíî íå ñóïåðå÷èëî ñóñï³ëüíîìó äîáðîáóòó” [12,
c. 74].

Ó ñò. 14 Êîíñòèòóö³¿ ÔÐÍ ïåðåäáà÷åíî, ùî “âëàñí³ñòü çîáîâ’ÿçóº, ³ êîðèñòóâàííÿ
íåþ ìàº îäíî÷àñíî ñëóæèòè çàãàëüíîìó áëàãó”. Ïî ñóò³, éäåòüñÿ ïðî ïóáë³÷íî-
ïðàâîâ³ îáìåæåííÿ ïðèâàòíî¿ âëàñíîñò³. Âîíè ìîæóòü ñòàâèòèñÿ ó ñôåð³ áóä³âíèöòâà,
ðåãóëþâàííÿ, âèêîðèñòàííÿ ñ³ëüñüêîãîñïîäàðñüêèõ óã³äü àáî îõîðîíè íàâêîëèøíüîãî
ñåðåäîâèùà [13]. Ö³ êîíñòèòóö³éí³ îáìåæåííÿ íàëåæàòü äî îáîâ’ÿçê³â âëàñíèêà, ÿê³
ìàþòü âèêîíóâàòèñÿ íèì áåç áóäü-ÿêî¿ êîìïåíñàö³¿ ç áîêó äåðæàâè. Ñîö³àëüí³
îáîâ’ÿçêè âëàñíèêà –  öå íå ëèøå ñîö³àëüíî-åòè÷íå îôîðìëåííÿ ïðèâàòíî¿ âëàñíîñò³
àáî äàíèíà äóõó ÷àñó, àëå é áåçïîñåðåäíüî ïðàâîâà ïîâèíí³ñòü, ÿêà ï³äêð³ïëþºòüñÿ
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êîíöåïö³ºþ ñîö³àëüíî¿ äåðæàâè, çàêëàäåíîþ â Îñíîâíîìó çàêîí³ ÔÐÍ (ñòàòò³ 20 ³
28) [14].

Ïîä³áí³ íîðìè çàêð³ïëåí³ â êîíñòèòóö³ÿõ òà çàêîíàõ òàêèõ êðà¿í Ñõ³äíî¿ ªâðîïè,
ÿê Ïîëüùà, ×åõ³ÿ, Ñëîâà÷÷èíà, Óãîðùèíà, ó äåðæàâàõ Áàëò³¿, ó êðà¿íàõ ç ðîçâèíóòèìè
åêîíîì³êàìè [15].

Îòæå, ïèòàííÿ ïðî óçãîäæåííÿ ïðèâàòíèõ ³ ïóáë³÷íèõ ³íòåðåñ³â ó ïðàâ³,
âñòàíîâëåííÿ ¿õ îïòèìàëüíîãî áàëàíñó ³ñíóº ïîñò³éíî, ùî ìîæíà ïðîñë³äêóâàòè ó
ïðàâîâîìó ðåãóëþâàíí³ â³äíîñèí âëàñíîñò³ ÿê ó Êîíñòèòóö³¿ Óêðà¿íè, òàê ³ â íîðìàõ
Îñíîâíîãî çàêîíó áàãàòüîõ ºâðîïåéñüêèõ êðà¿í, ÿê³, ãàðàíòóþ÷è ïðàâî ïðèâàòíî¿
âëàñíîñò³, ïåðåäáà÷àþòü ìîæëèâ³ñòü ïðèïèíåííÿ òàêîãî ïðàâà â ñóñï³ëüíèõ ³íòåðåñàõ.
Ïðè öüîìó òàêå óçãîäæåííÿ â³äáóâàºòüñÿ íå ïðîñòî ÷åðåç îáìåæåííÿ ïóáë³÷íèõ ÷è
ïðèâàòíèõ ³íòåðåñ³â, à ïåðåäáà÷àº íîâó ÿê³ñòü ïðàâîâîãî ðóëþâàííÿ, êîëè çàäîâîëåííÿ
ïóáë³÷íîãî ³íòåðåñó ñïðèÿº çàáåçïå÷åííþ ïðèâàòíîãî ³íòåðåñó. Ó ò³é ÷è ³íø³é ñèòóàö³¿,
ÿê â³äçíà÷àºòüñÿ â ë³òåðàòóð³, áóäü-ÿêèé ïðèâàòíèé ³íòåðåñ ìîæå áóòè çâåäåíî,
ðîçãëÿíóòî àáî ïîäàíî ³ ÿê ïóáë³÷íèé ³íòåðåñ [16, c. 42–47]. Çîêðåìà, ãàðàíòóâàííÿ
ïðàâà ïðèâàòíèõ âëàñíèê³â çåìåëüíèõ ä³ëÿíîê âîäíî÷àñ çàáåçïå÷óº ñóñï³ëüíèé ³íòå-
ðåñ ó ïðîäîâîëü÷³é áåçïåö³ òà ïîáóäîâ³ ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. À ç ³íøîãî áî-
êó, ïóáë³÷íèé ³íòåðåñ âòðà÷àº ñåíñ, êîëè â³í íå ïîòð³áíèé ³ íå íåñå  ö³ííîñò³ ðåàë³çàö³¿
äëÿ îêðåìî âçÿòîãî ñóá’ºêòà ïðàâîâ³äíîñèí [2, c. 93].

Ïóáë³÷íèé ³íòåðåñ ìîæå ³ ìàº áóòè â³äîáðàæåíèì ó íîðìàõ ÿê ïóáë³÷íîãî, òàê
³ ïðèâàòíîãî ïðàâà, îñê³ëüêè ò³ëüêè “ðîáîòîþ” ïóáë³÷íîãî ³íòåðåñó, çàçíà÷àº ².Â. Âå-
íåäèêòîâà, áóäå çàáåçïå÷åíèé ³íòåðåñ ïðèâàòíèé [2, c. 92]. Ïðè öüîìó âàæêî ïîãî-
äèòèñü ç ².Â. Âåíåäèêòîâîþ, ÿêà, õàðàêòåðèçóþ÷è ïðèâàòíèé îõîðîíþâàíèé çàêîíîì
³íòåðåñ, ñòâåðäæóº, ùî  “äëÿ ñóñï³ëüñòâà â ö³ëîìó â³í, ÿê ïðàâèëî, º íå çàãàëüíî âè-
çíàíèì ³ íå ïð³îðèòåòíèì” [2, c. 97]. Àäæå äàë³ ². Â. Âåíåäèêòîâà ñòâåðäæóº, ùî
“ïðàâî, â³äîáðàæåíå â íîðìàõ çàêîí³â, ìàº óçãîäæóâàòè ïóáë³÷í³ ³ ïðèâàòí³ ³íòåðåñè.
Òàê ÷è ³íàêøå, àëå ïóáë³÷í³ ³íòåðåñè ñëóæàòü çàñîáîì äëÿ äîñÿãíåííÿ ö³ëåé ïðèâàòíîãî
ïðàâà, ÿêå º áåçñóìí³âíî âåëèêîþ ö³íí³ñòþ â ãðîìàäÿíñüêîìó ñóñï³ëüñòâ³”. Òîìó
êëþ÷îâèì ïðèíöèïîì ïîïåðåäæåííÿ ïðîòèð³÷ ì³æ ïóáë³÷íèì ³ ïðèâàòíèì ³íòåðåñîì
º ñòâîðåííÿ óìîâè, êîëè äîäåðæàííÿ ïóáë³÷íèõ ³íòåðåñ³â º âèã³äíèì óñ³ì íîñ³ÿì
ïðèâàòíèõ ³íòåðåñ³â ³ â³äáóâàºòüñÿ ÷åðåç ðåàë³çàö³þ ïðèâàòíîãî ³íòåðåñó.

Äîñèòü íàî÷íî òà âèðàçíî çàïðîïîíîâàíà ôîðìóëà ïîºäíàííÿ ïóáë³÷íèõ òà
ïðèâàòíèõ ³íòåðåñ³â ìîæå áóòè çàñòîñîâàíà íà ïðèêëàä³ ðåãóëþâàííÿ â³äíîñèí âëàñ-
íîñò³, çîêðåìà ïðàâà âëàñíîñò³ íà çåìëþ. Àäæå çåìëÿ º îäíèì ç êëþ÷îâèõ îá’ºêò³â
ïóáë³÷íîãî ïðàâà âèñòóïàþ÷è óìîâîþ ñóâåðåí³òåòó, òåðèòîð³àëüíî¿ ö³ë³ñíîñò³, åêî-
íîì³÷íî¿ áåçïåêè äåðæàâè, ì³ñöåì òà óìîâîþ ô³çè÷íîãî ³ñíóâàííÿ óñ³õ ãðîìàäÿí
êðà¿íè, ñóñï³ëüñòâà çàãàëîì ³ âîäíî÷àñ äæåðåëîì çàäîâîëåííÿ ìàòåð³àëüíèõ òà îñî-
áèñòèõ íåìàòåð³àëüíèõ ïîòðåá çíà÷íî¿ ê³ëüêîñò³ ³íäèâ³äóàëüíèõ çåìëåâëàñíèê³â. Ïðè
öüîìó ïðèâàòíà âëàñí³ñòü æîäíèì ÷èíîì íå ïðèìåíøóº çíà÷åííÿ çåìë³ ÿê îá’ºêòà
ïóáë³÷íèõ ïðàâ òà ³íòåðåñ³â. Á³ëüøå òîãî, ñàìå ïðèâàòíà âëàñí³ñòü çíà÷íîþ ì³ðîþ º
íàéá³ëüø ïðèéíÿòíèì ñïîñîáîì çàäîâîëåííÿ ñóñï³ëüíèõ ³íòåðåñ³â, çîêðåìà, ïîâ’ÿçà-
íèõ ³ç çàáåçïå÷åííÿì åêîíîì³÷íî¿ áåçïåêè äåðæàâè òà êîæíîãî ¿¿ ãðîìàäÿíèíà. Êð³ì
òîãî, ñàìå ïðèâàòíà âëàñí³ñòü º ãàðàíò³ºþ çáåðåæåííÿ òà ïîêðàùåííÿ âëàñòèâîñòåé
´ðóíò³â, îñê³ëüêè çä³éñíåííÿ â³äïîâ³äíîãî ïðàâà ïåðåñë³äóº çàäîâîëåííÿ ïðèâàòíîãî
³íòåðåñó ¿¿ âëàñíèêà. Ïðàâî âëàñíîñò³ íà çåìëþ ïîºäíóº ïðèâàòíèé åãî¿çì îêðåìîãî
âëàñíèêà ³ç äåðæàâíèì ³íòåðåñîì ðàö³îíàëüíîãî, åôåêòèâíîãî, áåðåæëèâîãî àáî ïðîñòî
ñòàëîãî âèêîðèñòàííÿ çåìåëü. ßê çàçíà÷àº Â.ª. Ðóáàíèê, ðîçâèòîê ñóá’ºêòèâíîãî
ïðàâà âëàñíîñò³ â íàïðÿì³ â³ä ïðàâà àáñîëþòíîãî äî ïðàâà îáìåæåíîãî çóìîâèâ
íåîáõ³äí³ñòü ïîøóêó íîâèõ òåîðåòè÷íèõ ï³äõîä³â ³ êîíñòðóêö³é ïðàâà âëàñ-
íîñò³; íàéïîøèðåí³øèì ñòàëî êîíöåïòóàëüíå ðîçóì³ííÿ ïðàâà âëàñíîñò³ ÿê ñîö³àëüíî¿
ôóíêö³¿, çã³äíî ç ÿêèì ïðàâîìî÷íîñò³ âëàñíèêà âñå á³ëüøîþ ì³ðîþ îáìåæóþòüñÿ ñó-
ñï³ëüñòâîì, à ïðè ðåàë³çàö³¿ ñâî¿õ ïðàâîìî÷íîñòåé âëàñíèê çîáîâ’ÿçàíèé âèõîäèòè
íå ëèøå ç âëàñíîãî ³íòåðåñó, à é êåðóâàòèñÿ ³íòåðåñàìè ñóñï³ëüñòâà â ö³ëîìó;
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óÿâëÿºòüñÿ, ùî ïîä³áíà òåíäåíö³ÿ çáåðåæåòüñÿ íàäàë³ é îòðèìàº ñâ³é ïîäàëüøèé
ðîçâèòîê ó ìàéáóòíüîìó [17, c. 339].

Íàâåäåí³ îáñòàâèíè äîçâîëÿþòü ââàæàòè äîòðèìàííÿ áàëàíñó ì³æ ³íòåðåñàìè
ñóñï³ëüñòâà é ³íòåðåñàìè îêðåìèõ éîãî ÷ëåí³â, ó íàøîìó âèïàäêó – ñóá’ºêòàìè ïðàâà
âëàñíîñò³, îäíèì ³ç êëþ÷îâèõ ïðèíöèï³â ïðàâîâîãî ðåãóëþâàííÿ â äåìîêðàòè÷íîìó,
ãðîìàäÿíñüêîìó ñóñï³ëüñòâ³, ùî ðîçêðèâàº çîáîâ’ÿçàëüíèé çì³ñò ïðàâà âëàñíîñò³.
Çíà÷åííÿ ïðèíöèïó äîòðèìàííÿ áàëàíñó ³íòåðåñ³â ñóñï³ëüñòâà é ïðèâàòíèõ âëàñíèê³â
ó ïðàâîâîìó ðåãóëþâàíí³ öèâ³ëüíèõ â³äíîñèí ïîëÿãàº â òîìó, ùî ïðè éîãî äîòðèìàíí³
ñóñï³ëüñòâî îäåðæóº ìîæëèâ³ñòü ùîíàéêðàùå âèêîðèñòàòè ïîçèòèâí³ àñïåêòè âëàñ-
íîñò³, à ïðèâàòí³ âëàñíèêè íàä³ëåí³ óñ³ìà íåîáõ³äíèìè ìåõàí³çìàìè äëÿ çä³éñíåííÿ
òà çàõèñòó ñâîãî ³íòåðåñó îá’ºêòèâîâàíîãî ïðàâîâîþ íîðìîþ.

Ó ñâîþ ÷åðãó, ³íòåðåñ º ôàêòîðîì, ÿêèé çóìîâëþº ä³ÿëüí³ñòü îêðåìîãî ³íäèâ³äà,
ñòâîðþâàíèõ íèì ãðîìàäñüêèõ ñï³ëüíîò (îðãàí³çàö³é) òà äåðæàâè â ö³ëîìó ÿê âèðàçíèêà
³íòåðåñ³â óòâîðþþ÷èõ ¿¿ ïðèâàòíèõ ñóá’ºêò³â. Ôîðìóâàííÿ äåðæàâè íà ïåâíîìó åòàï³
ñóñï³ëüíîãî ðîçâèòêó áóëî çóìîâëåíî íåîáõ³äí³ñòþ çàõèñòó ñï³ëüíèõ ³íòåðåñ³â ò³º¿ ÷àñòèíè
ñóñï³ëüñòâà, ÿêà ïðèõîäèëà äî âëàäè. Ó äåìîêðàòè÷í³é òà ïðàâîâ³é äåðæàâ³ ä³ÿëüí³ñòü
îñòàííüî¿ ï³äïîðÿäêîâàíà çàáåçïå÷åííþ ³íòåðåñ³â óñ³õ ãðîìàäÿí, ÿê³ ³ ôîðìóþòü äåðæàâí³
îðãàíè, ùî íàä³ëåí³ íîðìîòâîð÷èìè ïîâíîâàæåííÿìè âèùî¿ ñèëè. Â³äòàê äåðæàâà ìàº
çàáåçïå÷èòè ñï³ëüí³ ³íòåðåñè óñ³õ ãðîìàäÿí, ÿê³ çóìîâèëè ³ñíóâàííÿ òàêî¿ äåðæàâè.

Çàáåçïå÷åííÿ ñóñï³ëüíîãî òà ïðèâàòíîãî ³íòåðåñó â³äáóâàºòüñÿ øëÿõîì çàõèñòó
ñóá’ºêòèâíèõ ïðàâ, îáìåæåííÿ ñóá’ºêòèâíèõ ïðàâ òà âñòàíîâëåííÿ çîáîâ’ÿçàíü äëÿ
óïðàâîìî÷åíèõ îñ³á.

Â³äïîâ³äíî, ïðàâî âëàñíîñò³ º ôîðìîþ âèêîðèñòàííÿ ìàéíà, ÿêà ïîºäíóº ñó-
ñï³ëüí³ òà ïðèâàòí³ ³íòåðåñè øëÿõîì çàö³êàâëåíîñò³ ñóá’ºêòà â éîãî çä³éñíåíí³, âèçíà-
÷åííÿ ìåæ çä³éñíåííÿ ïðàâà òà îáîâ’ÿçê³â, ùî ïîêëàäàþòüñÿ íà âëàñíèêà, íàÿâíîñò³
ìåõàí³çìó çàõèñòó òàêîãî ïðàâà.

Ïîºäíàííÿ ñóñï³ëüíèõ òà ïðèâàòíèõ ³íòåðåñ³â íàéá³ëüø âèðàçíî ðîçêðèâàºòüñÿ
ó â³äíîñèíàõ ïðèâàòíî¿ âëàñíîñò³ íà çåìëþ, êîëè ÷åðåç âîëîä³ííÿ îñíîâíèì íàö³îíàëü-
íèì áàãàòñòâîì ïðèâàòíèì âëàñíèêîì äîñÿãàºòüñÿ íàéâèùèé ñîö³àëüíèé åôåêò. Ñàìå
ó ïðèâàòí³é âëàñíîñò³ ³íòåðåñ ïðèâàòíèõ îñ³á òà äåðæàâè ó çáåðåæåíí³ çåìë³ òà îò-
ðèìàíí³ íàéâèùîãî ðåçóëüòàòó â³ä ¿¿ îáðîá³òêó çá³ãàþòüñÿ. Ïðàâî âëàñíîñò³ çà òàêèõ
óìîâ âèêîíóº âàæëèâó ñîö³àëüíó ôóíêö³þ, ùî ïîëÿãàº â çàäîâîëåíí³ ñóñï³ëüíèõ
ïîòðåá (çàáåçïå÷åííÿ ïðîäîâîëü÷î¿, åêîíîì³÷íî¿, åêîëîã³÷íî¿ áåçïåêè â äåðæàâ³,
çàéíÿòîñò³ íàñåëåííÿ) ÷åðåç îñîáèñòó çàö³êàâëåí³ñòü ó ðåçóëüòàòàõ ñâîº¿ ä³ÿëüíîñò³
íà çåìåëüí³é ä³ëÿíö³.

Ä³ÿëüí³ñòü äåðæàâè ³ç çàõèñòó ñóñï³ëüíîãî ³íòåðåñó ó â³äíîñèíàõ âëàñíîñò³
ïåðåäáà÷àº ñòâîðåííÿ íàéá³ëüø ñïðèÿòëèâèõ óìîâ äëÿ çä³éñíåííÿ âëàñíèêîì â³äïî-
â³äíîãî ïðàâà, à òàêîæ ñòèìóëþâàííÿ ñòàëîãî, åôåêòèâíîãî òà ðàö³îíàëüíîãî ãîñïî-
äàðþâàííÿ, íàòîì³ñòü îáìåæåííÿ â³äïîâ³äíîãî ïðàâà â ñóñï³ëüíèõ ³íòåðåñàõ ìàº â³ä-
áóâàòèñü ëèøå ó âèïàäêàõ, ïåðåäáà÷åíèõ Êîíñòèòóö³ºþ Óêðà¿íè, â³äïîâ³äíî äî âèçíà-
÷åíîãî íà çàêîíîäàâ÷îìó ð³âí³ ìåõàí³çìó òàêèõ îáìåæåíü.

Âèñëîâëåí³ ï³äõîäè ïåðåäáà÷àþòü ïîäàëüø³ äîñë³äæåííÿ ó ñôåð³ óçãîäæåííÿ
ïðèâàòíèõ òà ïóáë³÷íèõ ³íòåðåñ³â ç ìåòîþ âèðîáëåííÿ êîíêðåòíèõ ïðîïîçèö³é ³ç
âäîñêîíàëåííÿ ÷èííîãî öèâ³ëüíîãî çàêîíîäàâñòâà ùîäî íàáóòòÿ òà çä³éñíåííÿ ïðàâà
âëàñíîñò³.
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OBLIGATORY CONTENT OF PROPERTY RIGHTS AS A CONDITION
FOR COMBINING PRIVATE AND PUBLIC INTERESTS

Paper investigates theoretical and legal approaches to the obligatory content of
property rights, consisting in the coordination and protection of the interests of individuals
and society as a whole. It is proved that respecting the balance between the interests of
society and the interests of its individual members, in our case, the subjects of property
rights, is one of the key principles of legal regulation in a democratic, civil society that
reveals the binding content of property rights. The value of the principle of balancing the
interests of society and private owners in the legal regulation of civil relations is that,
with its observance, society gets the best use of positive aspects of property, and private
owners are endowed with all the necessary mechanisms for the realization and protection
of their interests objectified by the legal norm.

It is substantiated that the right of ownership fulfills an important social function,
which is to satisfy the public interests (provision of food, economic, ecological safety in
the state, employment of the population) due to personal interest in the results of its
activities. Interest is a factor that determines the activity of an individual, created by him
community (organization) and the state as a whole as a speaker of the interests of its
private entities. Formation of the state at a certain stage of social development was
caused by the need to protect the common interests of the ruling part of society. In a
democratic and rule-based state, the latter is subordinated to the interests of all citizens
and formed by state bodies entrusted with normative powers of the highest force. Therefore,
the state is endowed the powers to ensure the common interests of all citizens who have
led to the existence of such a state.

The provision of public and private interests takes place through the protection of
subjective rights, the restriction of subjective rights, and the establishment of obligations
for authorized persons. Accordingly, the right to ownership is a form of use of property
that combines public and private interests through the interest of the subject in its
implementation, the definition of the limits of the exercise of the right and duties entrusted
to the owner, the availability of a mechanism for the protection of such a right.

The combination of public and private interests is most clearly revealed in the
relation of private property to land, when through the possession of the main national
wealth the private owner achieves the highest social effect. It is in private ownership that
the interest of individuals and the state in preserving land and obtaining the highest result
from its cultivation coincide. The state’s activity in protecting the public interest in
property relations envisages the creation of the most favorable conditions for the owner
of the corresponding right, as well as the promotion of sustainable and efficient management,
while the restriction of the corresponding right in the public interest should take place
only in cases stipulated by the Constitution of Ukraine in accordance with the defined at
the legislative level mechanism of such restrictions.

Keywords: ownership, private interests, public interests, balance of interests, binding
content of law.
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