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CYYACHUI1 CTAH PEIJIAMEHTAIIIl IIOPAJIKY
SATPUMAHHA CyAAlI Y OBPAHHA CTOCOBHO HbBOI'O
SAIIOBIGRKHOTIO 3AXOAY

Cmammio npucesaueno axmyaivHum NUMAHHAM NPAB06020 PezYnto8anHs
sampumanis cyooi uu 06panms cmMocosHo Hb020 3anobixcHozo 3axody. Koncmamosano,
W0 CYUACHUTL CMAN Peziamenmayii uboz0 NUManHs Xapaxmepusyemvcs 3aKoH00A6UUMU
nPOMUPIUUSAMU i HEY320004CEHOCMAMU, SIKI 8 NPAKMUUHIT NLOULUHI MONCYMb GUKTIUKAMU
HeNnOPO3YMIHHS Ni0 Yac NPaso3acmocyeanHs YUHHOZO 3AKOHOOABCMEA.

3anpononosami sminiu CnpUSMUMYMs OOHOMAHIMHIL NPAKMULL NPABO3ACMOCYBAHHS
6i0N0GIOHUX NONONCEHD, WO CMOCYIOMbCS 3AMPUMANHS CYOO)i Ma 0OPaHHsL CMOCOBHO
HbO20 3an00IKHCHO20 3aX00Y 68 KPUMIHALLHOMY NPOBAVNCEHMHI.

Kmouosi caosa: cyoos, sampumanis, obpanns 3anobixcnozo 3axody, apeuim,
3200a Buwoi padu npasocydos, npumsienenis 00 KPUMIHAILHOL 8i0N08idaibHOCi.

Cmamuvsi nocssuwena aKkmyaivhbiM B0NPOCAM NPAaAsosozo Pezyiuposanus 3aoep-
dHcanust cyovu Ui USOPanUs 6 OMHOULeHUU Hezo Mepbl npeceuenus. Koncmamuposano,
UMO COBPEMEHHOE COCMOSHUE PELNAMEHTNAUUU FMO20 BONPOCA XAPAKMEPUSYEMCS 3AKOHO-
OamenbHbIMU NPOMUBOPEUUIMU U HECOZLACOBAHHOCTSMU, KOMOPble 8 NPAKMUUECKOU
NAOCKOCTNU MOZYM. 8bI36AMb HEOOPASYMEHUS 60 BPEMSL NPABONPUMEHEHUS 0eLICMBYIOULe20
saxonodamenvcmea.

IIpednoncennvie usmenenus 6yoym cnocobcmeosams 00HO0OPASHOL NPAKMUKe
NPasoONPUMEHEHUs. COOMBEMCMBYIOUUX NOLONCCHUTL, KACAIOUUXCS 3a0epicanis cyovl
U U3bpanUs 6 OMHOULEHUU HeZ0 MePbl NPEceUeHus: 8 Y20l08HOM NPOU3BOOCTEE.

Kmouesvie caosa: cyovs, sadepicanue, usbpamnue mepvl npeceuenus, apecm,
coznacue Boicuezo cosema npasocyous, npueieuenus K y2oi08HOU 0OMBEMCMEEHHOCIIL.

Paper is devoted to topical issues of legal regulation of detention of a judge or choice
of a preventive measure against him. It was ascertained that the current state of regulation
of this issue is characterized by legislative contradictions and inconsistencies, which in practice
can cause misunderstandings during the time of law enforcement of current legislation.

Keywords: judge, detention, selection of preventive punishment, arrest, consent of
the High Council of Justice, bringing to criminal liability.

[IpoBenenns B YkpaiHi cy/0BO-11paBOBOi pedOpMU TOCTIHHO BHOCUTH CBOI
KOPEKTUBU JI0 HaIiOHAJbHOIO 3aKOHOJAABCTBA, Y TOMY YUCJI KPUMiIHAJIBHOIO
npoitiecyaysbHoro. OcTaHHi 3MiHUM O/I0 PerJiaMeHTallii MOPsi/IKY 3aTpUMaHHA Cy/li Yu
obpaHHsI 10 HHOTO 3arm0O1KHOTO 3aX0/Ly TOB’sI3aHi: MO-TIepliie, 3 TPUITHATTAM 2 YepBHS
2016 p. 3akony Yxpainu “IIpo cymoyctpiii i ctatyc cyamiB”; mo-pyre, BHECEHHSIM JI0
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Koncrutymii Ykpainu 3min 1mozo npasocyyist (3akon Ykpainu “IIpo BHeceHHs1 3MiH
no Koncrurytii Ykpainu (1ozgo nmpasocyazst)” Bix 02.06.2016 p.); mo-Tpete, TpUHATTSIM
12 rpyansa 2016 p. 3akony Ykpainu “IIpo Buiy paxy npaBocyans” [1] ta 13 nunus
2017 p. 3axkony Ykpainu “IIpo Koucrturytiithuit Cyn Ykpainu”. Y 3B’s3Ky 3
MPUIHATTSM 3a3HAYEHUX 3aKOHIB /10 KprMiHAIBHOTO TTPOIlecyaqbHOTO KOIEKCY Y KpaiHu
(mami — KITK Ykpainn) Gysi0 BHECEHO HU3KY 3MiH, 30KpeMa i B 4aCTHHi JOCIiIZKEHOTO
IIATAHHS, 1110 3yMOBJIEHO BpaxyBaHHAM PeKoMeH/Iallill ekcreptiB BeHelliancbkoi KoMicii,
SIKi BUCJIOBJTIOBAJICS TT1e /10 TToTiepeiHboro 3akony Y kpainu “IIpo cyznoycrpiii i ctaTyc
cyaniB”. 3okpema, y 1. 27 CBOro BUCHOBKY BOHU 3a3HAUMJIU: “IIO CTOCYETHCS
HEJIOTOPKAHHOCTI, TO HeMa€E TTOTpebr B TOMY, 100U KpUMiHAJIbHE TIPOBAKEHHST MI0/I0
Cy/Ii 3arovyaTKkoByBajocs Jjuiie [eHepaJbHUM TPOKYPOPOM; TaK CaMO HeJOPECYHUM
Oyze, saKmo cyauao 6e3 sroaum BepxosHoi Paaum He MokHa Oyje 3aTpuMaryd 4u
3aapelITyBaTh /10 BUHECEHHST OOBUHYBAJIbHOTO BUPOKY. IMyHITET 3 Cy//li Ma€ 3HiMaTH
He ITapiament, a Bumia pama focturii. Crarrs 126 Korcruryiiii Mmae 6yTH BifIoBi1HIM
YMHOM 3MiHeHa, 100u BOHA Hepe/'_[6aqa,11a JUIA CYJIIIB JIMIIIE IMYHITET 32 BUMHEHE I1PU
BUKOHAHHI cJIyK00BMX 000B’SI3KiB, 32 BUHATKOM Kopyilii. [{o BHecenHst B KoHcTuTyiriro
TaKOI IMOMPABKH MTPUHANMHI B 3aKOHI Ma€ OyTH rapaHTis TOTO, IO CY/IsT TI030aBJISIEThCS
HeZIOTOPKAHHOCTI JinIle B Pa3i HAAXOMKEHHs Takol peKoMeHaarii Bia cyazaiB [2, c. 8].
Takum uymHOM, HaBeJleHa TO3UIlig eKkcrepTiB BeHeliancbkoi Kowmicie IiJKoM
Y3TOKY€EThCA 3 mo3uitieio cyaniB Koncturyniitnoro Cyny Ykpainu, saxi B 1. 1.2
pimenns Bin 1 rpymast 2004 poxy Ne 19-pri/2004 (crpaBa mpo He3alIeKHICTD CyiB
SIK CKJIAJIOBY IXHBOTO CTATyCy) BU3HAUYUJIH, 1[0 HEJIOTOPKAHHICTD CY/UIiB — 1€ OJIUH i3
eJleMeHTiB iXHbOTO crarycy. BoHa He € 0cOOMCTUM TIPUBiIEEM, a Ma€ 1Ty iYHO-TIPaBOBE
NpU3HAYEHHsT — 3a0€3MeYnTH 3/[IiICHEHHS TIPABOCY/IS HEYIepeKeHNM, Ge3CTOPOHHIM
i cnpaBeuBuM cyznoM [3]. Biarak, caig miarpuMary HaBelleHi MO3UILiT, 30KpeMa 3
IIPUBOJIy TOTO, MO0 HEJIOTOPKAHHICTb CY//IiB B YAaCTHUHI MPUTSATHEHHS OCTaHHIX 0
KPUMIHAIBHOI BIATIOBITAIBHOCTI MA€ CTOCYBATUCA JIUIIE TUX KPUMiHAIBHUX IIPOBA/KEHD,
SIKi CTOCYIOTbCA BUKJIOYHO X mrpodeciitHol AigabHOCTi. ¥ BCiX iHIMNUX BUManax Cyzii
MalOTh MPUTATYBATUCS /10 KPUMiIHAJIBHOI BiINIOBIJA/IbHOCTI B 3araJibHOMY IOPSKY,
OCKIJTbKM BiITIOBiZTHO 10 BUMOT cT. 24 KoHcTuTytiii Y kpainu Bci rpomMajisiHy € piBHUMUI
nepejil 3aKOHOM, a TOPYIIeHHS 1bOrO0 KOHCTUTYIIIMHOTO MPUINCY AJsl YKpaiHu SK
JIEMOKPATUYHOI, ITIPABOBOI JIePKaBU € HEIIPUITYCTUMUM.

[lo Toro :k, sk 3a3Ha4eHO B I1. 8 aHami3y 1npoekTy 3akony Ykpainu “IIpo BHecenHs
3min g0 Komcrturyiii YKpainm moso MOCHIEHHsI TapaHTil He3aJeXKHOCTi CymIiB”,
Bi/IHECEHHS /10 TOBHOBa)KeHb BUIOi pasiu rocTullii BUpillleHHST TUTaHHS PO HAJlaHHS
3TO/IM Ha 3aTPUMAHHS UM apellT Cy/Ii Ma€ 3a0e3IMeYNTH HaJEeKHII POSIJIS/] MUTAHHS
PO 3HATTA CYJAIBCBKOI HEIOTOPKAHHOCTI OPraHoM, CIeliaJbHO YTBOPEHUM JJId
BUPIIIEHHS TIMTaHb CY/UIBCbKOI Kap'epu. 3 0fHOro GOKY, BiH Ma€ CIPUATH IIPOBEIEHHIO
KPUMIiHAJIBHOIO IIPOBA/KEHHA CTOCOBHO CY/U/II, Y 3aTPUMaHHI YU apeliTi dKOro icHye
0OrpyHTOBaHa HEOOXiAHICTh, 3 IHIIOrO — 3aXUCTUTU CYIAI0 Bij 0e3IigcTaBHOTO
3aCTOCYBaHHSI /10 HbOTO 3a3HAYEHUX IMPUMYCOBUX IIPOIleCyaJbHUX 3axO/liB. AJje Iie
MOZKJIMBO JIMIIIE 32 YMOBH, 1110 Buia pama ocruiii Oyae GyHKIIOHYBaTH Ha 3acagax
He3aJIe’KHOCTI Ta 00’€KTUBHOCTI. Y iHIIIOMY BUTIQJKY CUTYAIlist 3 BUPIIIEHHSIM BKa3aHUX
[IUTAHb MOXKE IOTIPIINTUCA, OCKIJIbKU IIPOLEC IMPUTATHEHHA CY/A/i 10 KPUMiHAJIbHOI
Bi/IMOBiIaIBHOCTI MOKe cTaTH 1iie OiIbIN 3aKPUTUM Ta aHTAKOBaHUM [4].

Y cBiTai mpoBenieHHS B YKpaiHi Cy10BO-1IPaBOBOi pepopMu, SIK CIYITHO BiMiTHIA
O.M. OBuapeHko, aKTyaJbHICTh TMHUTaHb, MOB’SI3aHUX i3 TPUTATHEHHSIM CY/IIiB 10
KPUMIHAJIbHOI BIAIIOBIZAJIbHOCTI, 3yMOBJIEHA HU3KOIO CYCHIJIBHO-TIOJITUYHUX Ta
[IPaBOBUX UYMHHMKIB. Tak, OCTaHHIM 4YacOM JOCHUTh 4YacTO HaOyBalOTh IMIMPOKOTO
CYCIIJIBHOTO PO3TOJIOCY BUIAIKU 3JI0BKUBaHb 3 OOKY CYAMIB, SIK-TO XaOapHUIITBO,
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BUMHEHHS JIili, 1[0 HeCYMiCHi 3 BUCOKMM 3BaHHAM Cy//li. Taki mperefieHT BAKpUBAIOTh
npodJieMu B CyZIOBill cUCTeMi, 3aCBiIYyIOTh, 110 HE 3aBXK/W HA BUCOKI MOCAINU CY//IiB
pU3HAYa0Th a00 0OMParoTh OCi6 i3 BUCOKMMU MOPAJIbHUME SIKOCTSIMU i G€3710raHHOIO
pemyraigieio [5, c¢. 7]. Kpim Toro, Ha cborozgHi Juiire He3HayHa KiJbKICTh CYA/IiB
MPUTATAETBCS /10 KPUMiHAJIBHOI BiJIIIOBiJaJIbHOCTI 3a KOPYIIIiNHI 3JI04MHU, a OTXKe,
MOJKHA 3POOUTH BUCHOBOK, IO OiJIBIIOCTI 3 HUX BIAETHCS YXUJUTHUCS Bif Takoi
BianosiganbHocTi. lle cBifuuTh Mpo HEJOCKOHATICTH YMHHOTO KPUMiHAJIBHOTO,
KPUMiHAJIBHOTO IIPOIECYaJIbHOTO i 3aKOHOAABCTBA PO IPABOCYJS, & TAKOX IIPO
HEOOXiHICTh yJOCKOHAJEHHSI MPAaBOBOTO MeXaHi3My NPHUTATHEHHS CYIIiB [0
BiJllIOBita/IbHOCTI, 30KpemMa KpuMiHaiabHoi [6, c¢. 165]. Toxx He mapma migHATOMY
NUTaHHIO 3 OOKY INPaBHUKIB, IOPHUCTIB i TPOMaASHCHKUX OpraHizalliii MOCTINHO
NPUIISETBCA TWJIbHA yBara, 0 HAOYHO CBiTYUTH MPO MO0 aKTyaJIbHIiCTb.

3 orJisAly Ha BUKJIAJIEHe, Memolo cmammi € JOCTi/KeHHs T0JI0XKeHb YUHHOTO
3aKOHOJABCTBA, IKUM BPErYJIbOBAHO TIOPSIOK 3aTPUMAHHS Cy/Ii Yl 0OpaHHs 10 HbOTO
3amobi’KHOTO 3aXO/y, M0 HaJacTh 3MOTY BHOKPEMUTH MPOOJIEMHI TMUTAaHHS Ta
3apPOIIOHYBATU TIE€BHI MIJIAXUA iX BUPINIEHHA.

Y Mekax JOCHiJ)KyBaHOTO MUTAaHHS, KOMEHTYIOUM PillleHHS MapJaMeHTy
HiZITpUMAaTH iHililioBaHy cy/10By pedopmy Ta BHeceHHs1 3MiH 710 Koncturyitii, [Tpesugent
Yxpainu Ilerpo [Toporenko 3a3HauuB, 1m0 Cy/I M030yayThest HeoTOpKaHHOCTi. [[boro
Hize Hemae B cBiti. Haperri meil pagsgHchbKuil pyauMeHT Oy/e JTiKBigoBano B YKpaiti
[7]. [dificHo, 3a3HaueHrMU Bullle 3aKOHAMK OyJIM BHECEH] TT€BHI O3UTUBHI 3MiHH, aJle,
JK CBIlYMTDH aHAJi3 HOBOBBEJECHUX /0 YUHHOTO 3aKOHO/IABCTBA IOJIOKEHD, yCe K TaK1
OKpeMi aCIeKTH 3aJUIIAI0TbCd JAUCKYCIMHUMU i CylepedJuBUMU, 0 BUMATAE iX
KOMIIJIEKCHOTO BUBYEHHS.

3a 3araJbHUM MTPABIJIOM, 3aTPUMaHHsS 0COOU 3a MiI03POI0 Y BUNHEHH] 3JI0YMHY
3ailicHioeThest B opsiiky BuMor crateid 207, 208 KIIK Ykpainu. 3okpema, HiXTO He
MOske OyTH 3aTpUMaHuil 6e3 YXBaJIM CJIi[Y0T0 CY/IL, CYLy, KPiM BUITAJIKIB, TIepeadadeHITx
KIIK Ykpainmn. SIKImo MoBa iijie Tpo 3aKOHHe 3aTPUMaHHs, BUIIAJKK SKOTO mepeadadei
u. 2 cr. 207 KIIK Ykpainu, T0 KOKeH Ma€ paBO 3aTpUMaTh 0e3 YXBaaH CJiI40ro
ey, cyay Oyab-siky ocoOy, KpiMm ocib, 3asnauenux y ct. 482 KIIK Ykpainu, a came:
CYJULi Ta HAPOJIHOTO JleyTata Y Kpainu. ¥ pasi 3/1iliCHeHHs 3aTPUMaHHST YIIOBHOBAKEHOIO
caysk60BOI0 0c06010, TO BiAMOBIAHI foro migcraBu 3akpimieni y 4. 1, 2 cr. 208 KIIK
Ykpainu. Tox, 0coO6JMBOCTI 3aTpUMaHHS OKpPeMOi Kareropii ocid, mepesik sIKux
HaBenenuit y cr. 480 KIIK Ykpainu, crocytoTbes Jiniiie Cyi/IiB Ta HAPOJAHUX JIelTyTaTiB
Ykpainuy, i 31iliCHIOETbCS 3aTPUMaHHs He iHAKIIE SK i3 JOTPUMAHHAM BUMOT TI0JIOKEHb
ct. 482 KIIK Ykpainu ta 3akoHiB.

3rigno 3i cr. 126 Koncruryiii Ykpainu BIUIMB Ha CyaIio y Oyab-akuii crocio
3aboponsieTbest. bes sroau Buiioi pamau npaBocyiis CyIio He MOoKe OYyTH 3aTpUMaHO
abo yTPUMYyBaHO Il BapTOIO YK apeliToM 0 BHHECEHHS OOBUHYBAJIBHOTO BHPOKY
CYZIOM, 3a BHHSTKOM 3aTpPUMaHHs CYAAi ImiJ 4ac abo Bigpasy K ICJs BUMHEHHS
TSIKKOTO 200 0COOJIMBO TSKKOTO 3JI0YMHY. BUMOTH 11bOTO KOHCTUTYIIIHHOTO TIPHUITACY
BioGpaskeni B mosokenHi 4. 1 ct. 482 KITK Ykpainu ta 4. 1 ct. 49 3akony Ykpainu
“IIpo cynoyctpiii ta craryc cyanis” [8], e 3a3HayeHo, MO 3aTPUMaHHSA CYII 4
YTPUMaHHS KOro TijJi BapTOI0 YW apeliToM 3/iMCHIOEThCA 3a 3rofolo Buinoi pann
npasocyais. bes sroau Buioi pajau mpaBocy st CyIio He MosKe OyTH 3aTpuMaHo abo
YTPUMYBAHO IIiji BAPTOIO YK apelITOM 10 BUHECEHHSI OOBUHYBAJIbHOIO BUPOKY CYIOM,
32 BUHATKOM 3aTpUMaHHA CYUII ITi/] yac abo BiZ[pa3y K INiCJisA BUNHEHH TAKKOIO abo
0COGJIMBO TSKKOTO 3JI0UNHY.

Cynnd, 3aTpuMaHuil 3a MifI03pOI0 Y BUMHEHHI [isIHHSA, 3a SIKe BCTAaHOBJIEHA
KpUMiHaJIbHA BiAMOBifAIbHICTh, MAa€ OyTH HETAHO 3BLIbHEHWN MCJIs 3'sICyBaHHS
fforo ocobwu, 3a BUHATKOM: 1) sKio0 Buioio pamoio mpaBocyis HajaHO 3TOAY Ha
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3aTPUMAaHHSI CY//l y 3B'SI3KY 3 TaKUM [isTHHSIM; 2) 3aTpUMaHHsSI Cyi mig yac abo
Bi/lpa3y K MicJii BYNHEHHsI TSLKKOTO abo OCOOJIMBO TSIKKOTO 3JIOUMHY, SIKIIO TaKe
3aTPUMAHHST € HeOOXiTHUM JIJIsT TIOTIEPE/IKEHHsT BUMHEHHSI 3JI0YMHY, BiJIBEPHEHHST Ui
HOINEePeKeHHsT HACHIAKIB 3104nHy ab0 3abesnedeHHs 30e€pesKeHHs JOKa3iB I[bOTOo
3JI0YMHY.

OTtsxe, 6GaurMo, 10 TSI 3aTPUMAHHS CY/UIL CJIIYOMY, TTPOKYpPOpY HeoOXijHa
HagBHICTb JIBOX IE€PEyMOB.

1. 3roma Bumioi pagu npaBocy/yisa. Tepmin “3roma” o3Hava€e MO3UTUBHY BifTIOBIi b,
JI03BLJI Ha II0-HEOY/Ib; MiATBEPKEHHS YOrO-HEOY/ Ib; OTOIKEHHS 3 YUMOCH. Y KOHTEKCTi
1oJiokeHb YMHHOTO 3akoHofaBcTBa Ta KIIK Ykpainu mig “sromoro Buioi paau
npaBocyais” caif po3yMiTH pimenHss Buimioi paau mpaBocynansd, NpuiHsaTe y
BCTAHOBJIEHOMY IOPSJIKY, PO [03BiJl Ha 3[illCHEHHd 3aTpPUMaHHA CYIIiB, AKi
KOPUCTYIOTbCSI TaPaHTIAMU HEJJOTOPKAHHOCTI;

2. Bceranosientst (akTy BUMHEHHSI CYIEI0 TSIKKOTO YU OCOOJIMBO TSKKOTO
3JI04MHY. Y I[bOMY Pasi CJIiji ypaxoByBaTH Taki OOCTABUHIL a) 3aTPUMAHHST € HeOOXiAHIM
JULA TIOIIEPE/PKEHHA BUMHEHHHA 3JIOYUHY, BIJIBEPHEHHA YU IOIEPE/KCHHA HACJIIKIB
3J104nHy; 0) Take 3aTPUMaHHS € HeOOXiTHUM JI7Ist 3a0e3edeHHsT 30epeKeHHsT T0Ka3iB
1bOTO 3710urHy. TOOTO i/l Yac 3aTpUMaHHs CyUIi Yy CJIIYOro, MPOKypopa Mae OyTn
Taka iHndopmartis.

Ilo-nepwe, 3aTpuMaHHA 3iICHIOETHCS 3 METOIO TIONIEPE/KEHHST BAMHEHHS 3JI0YNHY.
Y 11poMy pasi 3aCTOCOBYIOTHCS BCi MOKJIMBI 3aX0/d BIUIMBY (IIPEBEHTUBHI 3aXONY ),
sIKi Ge3rmocepeIHbO CIIPSIMOBAHI Ha 3arr0OiraHHsT 3JI0YMHHOI [ISITBHOCTI HA TOYaTKOBOMY
erami il 3apo/DKEHHH, a TAaKOXK BYMHEHHA HOBUX KPUMIHAJIBHUX IIPAaBOIOPYIIECHbD.
[TouaTKOBUM MOMEHTOM Y TaKOMY BWITQJKy CJIi/l BBaKaTh €Tal, KOJu 0coda TiTbKH
3aMUIILISAE, TIJIAHYE BUMHEHHS TEeBHOTO [igHHA (JiS/IbHICTH 11l He € KPUMiHAJIbHO
KapaHoio). ITpu 1ibomy BapToO BpaxoByBaTH He JIMIIIe TIONePe/sKeHHs, ajle i TPUINHeHHs
CaMOT0 3JIOYUHHOTO IisTHHSI, TOOTO KOJU IPOIEC BUYUHEHHS 3JI0YMHY 3YIMTUHSIETHCS
30BHIIIHIM BIJIMBOM Ille Ha CTajii MPUTOTYBaHHS 4M 3aMaxy, ab0 KOJHU IPOIeC
3JIOUMHHOTO MOCSATAHHST TIPUIMHSETHCS JI0 TOTO, SIK OyJia JOCSATHYTa HOro MeTa, 30KpeMa
3aI0/1isIHI HeraTUBHI HACJIiIKH;.

Ilo-0pyee, 3aTpuMaHHsI 3IIHCHIOETHCS 3 METOIO BiJ[BEPHEHHS YU TIOTIEPEKEHHST
HaciKiB 3mounny. [leit actiekT omocepeIKOBaHO B3aEMOTIOB I3aHUH 3 TIOTIEPE/IKEHHIM
BUMHEHHS 3JI0YMHY Ta HOTO MPUIIMHEHHAM, a CaMe MOKJIMBOTO HAaCTaHHSI HEraTMBHUX
HACJi/IKiB (HAIIPUKJIA/], 3aBJJaHHs HIKO/AU, KaJiIITBO, IICYBaHHS YW 3HUIIEHHS MaiiHa,
BOMBCTBO, He3aKOHHE 30aradeHHs Ta iHiie).

Ilo-mpeme, 3aTpUMaHHs 3MIHCHIOETHCS 3 METOTO 3a0e3TeueHHsT 30epesKeHHsT IOKa3iB
BUMHEHHS 3JI0YMHY (HAMPUKJIAA, BUJIYYEHHS 3HAPSAAJAs BUMHEHHS 3JIOUUHY,
HEIIPAaBOMipHO OTPUMaHOi BUHArOPOJHU TOIIO).

Y inmomy pasi 6e3 peabHOTO iCHYBaHHS HaBeJEHUX BUIIE OOCTaBUH CY/IISI M€
OyTH HeraifHO 3BiJIbHEHUH, SIKIIO MeTa TAaKOTO 3aTpUMaHHsI (TTOTIEPe/KEHHsT BYNHEHHST
3JI0YMHY, BiJIBEDHEHHS YW MOMEPEIKEHHS HACTiAKIB 3/70unHy abo 3abe3rnedeHHst
30epesKeHHsT JIOKa3iB I[bOTO 3JI0YMHY) JIOCATHYTA.

[launi 3BepHemMo yBary, 110 y CBiTJIi OCTaHHiX KOHCTUTYIINHUX 3MiH 3aKOHO/IaBIIEM
po3MeskoBaHo craryc cyamaiB i cyamiB Koncrurymiitnoro Cyny Ykpainu, BHACiIOK
1boro unHHa penakiiis m. 2 4. 1 ct. 480 KIIK Ykpainu BuksazeHa B Takiil pemakitii:
cyaui, cyaui Koncruryniiinoro Cyny Ykpainu, a TakoxK MPUCSKHOTO HA YaC BUKOHAHHS
HUM 000B’s13KiB y cyi, TomoBu, 3acrymanka ['ooBu, ywieHa Buroi paau nmpaBocymis,
l'onoswu, 3actynanka ['onoBu, unena Bumoi kBamidikamiitnoi komicii cynmis Yxpainu.
[Tpu npomy B cT. 482 KIIK Ykpainu moBa iifie Jjiniie Mpo CYJIIO, ajiKe >KOIHOI
BKaziBku Ha cyamaio Koncruryniitnoro Cyny Ykpainum He mae. Bigrak mosknHa
KOHCTATyBaTH, MO OCOOJWBUI TOPSAOK 3aTpUMaHHs i OOpaHHSA 10 CYIIi
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Koncrurytiitnoro Cymy YKpainu 3amo6isKHOTO 3aX0/y He PO3MOBCIOIKYETHCS, TOOTO
3/IIICHIOETbCST y 3arasibHoMy mopsaky. [linTBepiskeHHsIM 1IbOrO € i 3aKOHOJaBYe
TJyMadeHHs TOHATTS “cyans’, BianosigHo mo 1. 23 4. 1 ct. 3 KIIK Ykpainu, mig skum
PO3YMI€ETHCS TOIOBA, 3aCTYIMHUK TO0BH, cyis Bepxosnoro Cyny Ykpainu, Buioro
CIENiali30BAHOTO CY/Y 3 PO3IJISALY IUBIIBHUX i KPUMiHAIBHUX CIIPaB, ANIEJIAIiHHOTO
cyny AtoHomHOI Pecrybiikn Kpum, anensimiiinux cyzaiB obmacreit, mict Kuesa ta
CeBacronouis, palloHHUX, PallOHHUX Y MicTaX, MiCbKMX Ta MiCbKpallOHHUX CY/iB, SKi
BizmoBiHO 10 KoreruTytiii Ykpaian va mpodeciitniii o0CHOBI yITOBHOBaKeHi 3/1iliCHIOBATH
MPABOCYISA, a TaKOXK MpHcsKHIL. To6To, BpaxoBytoun mosokeHHs 1. 23 4. 1 cT. 3
KITK Yxkpainu, MOKHA 3pO3yMiTH, IO TOHATTS “cyia’ He oXoIumoe aediHilio “cymans
Koncruryniitnoro Cyny”. 3ymonieno 1ie tuM, 1mo Koncrurytiitnuii Cya Ykpainu €
OpPraHOM KOHCTHUTYIIWHOI I0PUCAUKILI, KMl 3abe3meuye BepxoBeHCTBO KoHcTuTyTii
Ykpainu, Bupintye nutanHd npo BiAnosigHicTh KonctuTyiii Ykpainu, 3akoHiB Y kpainu
Tay nepeadadeHux Koncrurytiieo Ykpainu Bunaikax iHImx akTiB, 3/1iiicHIoe oditliiine
TaymMadeHHss Kouctutymii Ykpainu, a TakoK iHIII TTOBHOBa)KeHHS BiIIOBITHO 10
Koncrurytiii Ykpainu. To6To Ha BiAMiHY Bijl Cy/IiB, TIEPETiK AKUX yKa3aHWUH B 1. 23
u. 1 cr. 3 KIIK Ykpaiuu, cyma Koncrurymiitnoro Cyy 6e3nocepeiHbo He 3/iHCHIOI0TH
IIPaBOCY /IS

Bopnouac Bignosigno o Bumor ct. 149 Koncrutynii Ykpainu i cr. 24 3akony
Vxpainu “Ilpo Koucrurymiiinuii Cyx Yipaiau” 6e3 sromn Koncrturymiiinoro Cymy
Yxpainu cymao Koncruryniiinoro Cyay He Moke OyTH 3aTpuMaHO ab0 yTPUMYBaHO
i1 BAPTOIO YK apeIiTOM JI0 BUHECEHHs] 0OBUHYBAIbHOTO BUPOKY CY/IOM, 32 BUHSITKOM
3aTpUMaHHS CyAi mmig yac abo Bifpasy K IMCJIsl BUMHEHHS TSZKKOTO abo 0coOJMBO
TSLKKOTO 3y10unHy. [lofanns mpo HafaHHs 3rofM HA 3aTPUMAHHS, YTPUMYBAHHS TTi/l
Baproio un apemt Cymaai BHocuth 10 Cyny Tenepasiphuii ipokypop abo ocoba, sika
3/1ilicHIOE 1ior0 TOBHOBa)KeHHd. PimeHHs mpo HasaHHS 3roAM Ha 3aTpUMaHHS,
yTpuMyBaHHs 1i1 BapToto un apemT Cyyii Cyz1 yXBasioe Ha ClieliialbHOMY TIJIeHapHOMY
3acimanni y ¢dopmi mocranoBu. Cynna Konctutytiiinoro Cymy, 3aTpuManuii 3a
a[MiHiCTpaTHBHE TIPABOMOPYIIEHHsT a00 3a T03POI0 y BUMHEHHI [IisiHHS, 3a sIKe
BCTAHOBJICHA KPUMiHAJIbHA BiANOBiQJIbHICTD, Ma€ 6yTI/I Heramio 3BiJIbHEHUU IIiCJId
3'sicyBaHHsI I0TO 0COOH, 32 BUHSTKOM:

1) axmo Cyn namas 3roxy Ha 3atpuManisg Cyani y 3B’$I3Ky 3 TaKUM [isTHHSM;

2) AKIO HOTO 3aTPUMaHO Iijl yac abo BiApasy K IMic/si BAMHEHHS TSKKOro abo
0COOJIMBO TSIKKOTO 3JI0UMHY.

Taxkyum YMHOM, MOKHA 3a3HAYNTH, 110 Mizk BUMoramu HopMmH cT. 149 Koncruryitii,
ct. 24 3axkony Ykpainu “IIpo Koncturymiitauit Cyn Ykpainn” Ta mojokeHHsamMu cT. 482
KIIK Ykpainu HagBHA CylepeusuBiCTh, AKa B TPAKTUYHIN IJIONIMHI MOXKe BUKJIUKATH
HEIOpO3yMiHHS Miji yac iX mpaBosacTocyBaHHs. [lepionpuumHoOI0 IbOTO CTAJO
3aKOHO/IaBYe PO3MeKyBaHHs cratycy cyadai Ta cyani Koncruryniiinoro Cyny, npu
IIbOMY Bi/fIMOBiIHOI BKaziBKa Ha ocTanHi y mosoxeHusax 4. 1 cr. 482 KITK Ykpainu
Hemae. HaromicTb ynHHI 3aKOHM He TIOBUHHI cyTiepednTy HopmMaMm KoHceTutyiiii Ykpainu,
sgKa Ma€ BUILY IOPUAWYHY CHJY, 3 OTJIAAY Ha 10 B nojoxkeHHsX 4. 1 cr. 482 KIIK
Ykpainu BOAYa€ThCs HAsBHA MPOTATNHA.

Takox BapTo 3BepHYTH yBary, mo B 4. cT. 482 KIIK ¥Ykpainu 3akoHomaBelb
BXKMBa€ MpaBoBy Aedinimito “apemt”, sy 3 mosuiii Koncruryiiinoro Cyay tpeba
pO3yMiTH Tak: apernT (B3sTTs I/l BapTy) SIK KPUMiHAIBHO-TIPOIECYATbHII 3a1T00 K HITIA
3axifi i apemT fK aJMiHiCTpaTWUBHE CTSTHEHHS 3a BUMHeEHe IpaBornopyiieHHs [9].
To6T0 y MoJIosKeHHi 3a3HaY€eHOI CTATTi apeInT HAJIEKUTD /10 aIMiHICTPATHBHOTO CTSITHEHHST,
ajike TOPsi/l 3 HUM BKMBAETHCS 1 TPUMAHHS MiJl BaApTOIO SIK KPUMiHAJbHUN
polecyaJbHUIA 3arobiKHUIT 3aXif. Tomy, Ha Hamr norJig/, HA PiBHI KPUMiHAJIBHOTO
MPOTIECYATIbHOTO 3aKOHY BKUBATH MOHATTS “apenT’ HelOIiJIbHO, OCKIJTbKY BiH HE Ma€
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JKOZHOTO CTOCYHKY /10 KPUMiHAJBbHUX IIPOIECYaTbHUX BiITHOCHH, a/I7Ke€ CYTO HAJICKUTD
1o cdepu aaMiHICTPATUBHOI IOPUCAUKITII.

Kpim Toro, B6aYa€Thecsl CyIepedMBUM CMUCIOBE HaBaHTa)KEHHS Ta IPEIMETHE
BJKMBAHHS B YUHHOMY 3aKOHO/IABCTBI TepMiHA “yTPUMYyBaHHS IIiJ{ BAPTOIO”, OCKLIbKI
y nosoxkenHsx KITK Ykpainu 1ieit 3amobiskHUiT 3aXil iMEHYEThCS SIK TPUMAHHST ITijT
BapTolo. Bigrak moiisbHo OyJ10 BKazaTh Ha 0OpaHHS 3aro0isKHOTO 3aXOy Y BUIJISII
TPUMaHHA IiJ{ BapTolo, 4K Iie, 10 peul, Hepeﬂ6aqaﬂ0csi B ronepeaniit pepaxitii 4. 1
ct. 482 KIIK Ykpainu ta choro/iHi 3akpinsero B mosioxkenni unaHoi 4. 2 ct. 482 KIIK
CTOCOBHO HAPOJHOTO JIelyTaTa.

ITidbusarouu niocymxu 0ocaiovcemst, CIil 3a3HAUYNTH:

no-nepuie, 3 METOI0 YCYHEHHSI 3aKOHOJABYOI MPOTaJMHM IIOAO0 OCOGJUBOCTI
3aTpUMaHHs i 0OpaHHs 3am00IKHOr0 3aX01y cTocoBHO cyani Koncruryiiitnoro Cymy
BUJA€ThCsA nouiabHUM y cT. 482 KIIK Ykpainu 3akpinutu okpeMy 4YacTUHY 3
peryiaMeHTallii 1boro MUTAaHHSI;

no-opyee, 3 Tekcty nososkerb 4. 1 ct. 482 KIIK Ykpainu BuryuuTn BKa3iBKy Ha
apemT;

no-mpeme, B YAHHOMY 3aKOHOJIABCTBI CJIOBOCIIOIyYeHHS “YTPUMaHHS I1i/1 BApTO0”
3aMiHUTHU Ha “TPUMaHHS I1iJ{ BapTOl0” Y BiAITIOBIIHOMY BiZIMiHKY.

Ha narire mepekoHaHHsI, 3alIPOIIOHOBaHI 3MiHN OYAyTh CHPUSTH OXHOMAHITHIil
[PAKTUILLl IIPABO3aCTOCYBAaHHA BiJIIOBIHUX I10JIOJKEHD, 1[0 CTOCYIOTHCA 3aTPUMAHHA
cyii Ta 0GpaHHs CTOCOBHO HBOTO 3aTI00IKHOTO 3aX0/y B KPUMiHATBHOMY IIPOBA/[KEHHI.
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