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ANTI-CORRUPTION PROHIBITION ON THE USE OF OFFICIAL
POWERS, POSITION AND RELATED OPPORTUNITIES:

LEGISLATIVE GAPS

The article studies the application of the anti-corruption prohibition on the use
of official powers, position and related opportunities in Ukraine. Based on the analysis
of this prohibition, the author highlights the gaps in the anti-corruption legislation
of Ukraine that may affect the transparency and clarity of its mechanism. It is stated
that the anti-corruption prohibition in accordance with the current legislation of
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Ukraine actually includes a ban on the use of official powers or position and related
opportunities for the purpose of obtaining undue advantage for oneself or others, and
a specific form of such prohibition is the use of any state or municipal property or
funds in private interests. The anti-corruption prohibition concerns the prohibition
of the illegal use of three resources: official powers, official position, official
opportunities; and counteracts the illegal purpose – obtaining illegal benefits for
oneself or others. The legislator did not specify what are its characteristic features,
while other forms of use of their official powers or their position, except for the use
of any state or municipal property or funds in private interests. The lack of definition
of such forms leads to the emergence of an ambiguous approach to the legal assessment
of the event, as it is associated with the use of evaluative concepts of “official powers”,
“official position”, “official opportunities”, which do not have a stable legal definition.

The authors propose definitions of the concepts: “official powers” as a set of
rights and functional duties of subjects defined in Article 3 of the Law of Ukraine of
14.10. 2014, No. 1700-VII “On Prevention of Corruption”, enshrined in the Constitution,
relevant laws, decrees, resolutions, charters, regulations on structural units in which
they work, job descriptions, employment contracts and other organizational and
administrative documents related to the performance of their tasks and functions;
“official position” as a position of influence or authority related to official powers,
official relations, as well as the ability to give instructions, recommendations to
subordinate organizations and, in accordance with their official position, to control
their implementation; where “official opportunities” should be understood as the
ability, due to the status and reputation of the position held by such entities, to
persuade an official of a state enterprise who is not subordinate, not controlled and
not accountable to make a certain decision. These definitions are proposed to be
enshrined in the current legislation of Ukraine.

Keywords: preventing corruption, anti-corruption prohibition, official powers,
official position, official opportunities, anti-corruption legislation.
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