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THEORETICAL AND LEGAL CHARACTERISTICS OF THE
CONSTITUONAL LAF OF CITIZENS TO THE LIBERTY OF ASSOSIATIONS

Paper describes the contents and essence of human constitutional right to
freedom of association in unions and associations. The role and place of social
associations in the foundation of legal state and civil society are analyzed as well.
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After the proclamation of the independence, Ukraine was on the path of democratic
reforming of the society and the State. The emergence of democratic institutions has
contributed to the growth of public activity and changed the character of the
development of a civil society in Ukraine. Formation of the latter is closely connected
with the development of public associations, which create opportunities for the
realization and protection of the fundamental rights and freedoms of man and citizen.
The constitutional right of citizens to freedom of unification have investigated
scientists: O. Vashchuk, Mykhail Chudakov, M. Kravchuk, Y. Zhylin, Y. Bityak, L.
Loiko and others. The purpose of this writing is to reveal the meaning and essence of
the constitutional rights of the citizen to the freedom of associations, as well as to
analyze the concept and types of public associations.

The right of people to freedom of associations is enshrined in a number of
international legal acts. So, art. 20 of the Universal Declaration of Human Rights states:
"Everyone has the right to freedom of peaceful assembly and associations. No one can
be compelled to belong to any association"[1]. In addition, part 1 of art. 22 of the
International Covenant on Civil and Political Rights states: "Everyone has the right to
freedom of association with others, including the right to form trade unions and join

them to protect his interests" [2]. Also p.1 of the art. 11 of the European Convention for



the protection of human rights and fundamental freedoms establishes freedom of
assembly and associations. In particular, the article states: "Everyone has the right to
freedom of peaceful assembly and freedom of association with others, including the
right to form trade unions and join them to protect his interests" [3].

Analyzing the dispositions of these international instruments, we can conclude that
the right to freedom of Association can be understood as guaranteed by law ability to
create relevant associations, trade unions and political parties to hold peaceful
assemblies in order to protect the civil rights and freedoms. In national legislation the
right of citizens to freedom of Association was stipulated in art. 36 of the Ukrainian
Constitution, according to which the citizens of Ukraine have the right to freedom of the
association in political parties and public organizations for the realization and protection
of their rights and freedoms and meet the political, economic, social, cultural and other
interests, with the exception of restrictions established by law for the national security
and public order, public health or the protection of the rights and freedoms of
others"[4].

O. Vashchuk believes that "the content of the right to freedom of association
includes the following features of the subject: creating a variety of Union citizens;
joining any association of citizens; participating in their activities; refraining from
entering; freedom to leave at any time the associations of citizens" [5, p. 19]. Right to
freedom of association enables individuals to realize their political, personal, socio-
economic and cultural rights. This right is realized by the standard way. To create a
merge is required a certain number of founders. Members of political parties can only
be adult citizens. As a rule, the right to association is limited to military personnel, and
the right to join a political party may be restricted for judges, prosecutors, other groups
of people that are public servants [5, p. 20].

At present, in the legislation of the developed European democracies the
constitutional rights of the Union are fixed by such kinds of bills: about political parties;
about community socio-economic and other associations that do not put the goal of
profit and charitable foundations. However, in the constitutions of some European

countries, in addition to the consolidation of the common law on the uniting principles



is also determined the legal status of the several types of public associations. So, art. 21
of the Basic Law of Germany [6]. art. 4 of the Constitution of France [7], art. 11 of the
Constitution of Poland [8] determine the status of political parties; art. 39 of the
Constitution of Italy [9], ch. 1, art. 23 of the Constitution of Greece [10] and § 4 of the
Constitution of Hungary [11] — trade unions.

The Constitution of Ukraine in part 1. of the art. 36 establishes the right to freedom
of association in political parties and public organizations for the realization and
protection of their rights and freedoms and meets the political, economic, social,
cultural and other interests. And in part 3 of the art. 36 are determined the principles of
the activities of trade unions. The legal status of other types of public associations is
determined by special laws, which, in our opinion, meets the eurointegrating way. In
our opinion, the right of people to freedom of association in unions and associations is
implemented through the creation of public associations in the specific organizational-
legal form.

However, we consider it to be appropriate to mention that the Constitution of
Ukraine names only 3 types of public associations (political parties, public
organizations and trade unions), but mentions other kinds of associations as well. To
complete the study we consider it necessary to work over the concept, characteristics
and types of public associations in Ukraine. The legislation of most democratic
countries for the definition of non-profit associations uses the term "unions" or "union".
The Bill of Ukraine "About Public Associations" dated March 22, 2012 Ne 4572-VI
[111] refers to associations without the purpose of the receipt of profits and introduces
the term "public associations", under which you should understand the voluntary
association of individuals and (or) legal entities of private law for the realization and
protection of rights and freedoms, public satisfaction, in particular, economic, social,
cultural, environmental and other interests [12].

In addition, above mentioned Bill allocates two organizational-legal forms of public
associations — public organization and Civic Union. We believe this to be a major

disadvantage of the Bill of Ukraine "About Public Associations", because, according to



the current legislation, at the moment there are the following types of organizational-
legal forms of public associations:

1. political parties. 2. non-governmental organizations: a) youth and children public
organizations; b) trade unions; c) the employers' organization). 3. charities. 4.
volunteer organizations. 5. the Ukrainian Red Cross Society. 6. the Public formings
of Public Order and State Borders. 7. formation of civil protection. 8. religious

organizations. 9. creative unions.

In the world practice one can find the standard separation of three major signs of
association, namely: non goverment — independence from the State Union is
considered the dominant trait; non profit and voluntary service of association
members (voluntary). Thus, the combination of these three elements gives rise to
what we call the public association, and in line with Western norms — unions and
associations [13]. According to the number of authors, public association is a
voluntary association of the individuals, which contributes to the development of
their organizational activities in various fields of social life that satisfies their
personal interests or is created to participate in public life, in manufacturing,
professional, creative, demographic or other signs [14]. While opponents stress the
fact that you cannot define the essence of this category only as the collection of
people, without counting the numerous relationships in the society on which is based
the system approach, when the effect of the activities of the Organization citizens
exceeds the sum of the effects of the activities of each of its member [14, p. 20].
According to M. Kravchuk, the social organization is a system of interconnected
behaviors of a certain circle of persons [15].

According to J. Bitdk, the concept of the "Association of Citizens" is only
generalized and reflects the diversity of the forms of social activity of citizens,
expressed in their various associations in the real life of the community [16]. At the
same time L. Loiko notes that public associations as institutions of a civil society are
the liaison between the society and state power, is a form of institutionalization of

various social interests and their protection at the level of public-legal relations [17,



pp. 51-60]. Interesting from a scientific point of view is the definition of the
"associations of citizens", which is always positive, formulated by M. Model and
B. Model, arguing that public associations — initiative, amateur, based on the
association of citizens, whose activities are focused on solving of common problems,
the protection of shared interests, not related neither with the conquest of power, no
getting profits to enrich their members [18, 20]. We believe that the definition of the
entity public associations, proposed by M. Model and B. Model, is the most complete
and thus reflecting objectively the purpose of the activities of public associations. The
reason is that it highlights the characteristics and significance of these elements of
civil society.

Legal systems of the countries of the world has its own features, and therefore
the attitude to public associations, their importance in public relations and political
system of the State may have a different character. The differences between
American and European approach to the development of a civil society are as it
follows: 1) in the American legal sphere of common ideas of pluralism,
independence; characteristics of the historical need for the United States residents
association for the realization of political interests, solving social issues and
achieving personal goals without the intervention of the State; the weakness of
American political parties through the distribution of legislative and executive
authorities, etc.; 2) European legal field is a corporate focus and the need for the State
intervention in the sphere of social relations; the party had a significant impact on the
legislators, because, for example, the UK's tenure as a premier depends on the
parliamentary support, etc. [19].

The right of people to freedom of association in the Union and Association is the
prerequisite of forming in Ukraine a legal State and a civil society. Form of the
implementation of the above-mentioned bill is created in the dure order and
organizational-legal form of the public association. On the basis of the analyzed US
legislation we can conclude that in the legislation regulating the activities of public
associations, several gaps exist that impede their functioning and, as a consequence,

inhibit the process of formation of the legal State and a civil society. In particular, the



Constitution of Ukraine does not specify all the types of public associations. In addition,
the Basic Bill of Ukraine "About Public Associations" from 22.03.2012 Ne 4572-VI
defines only two organizational-legal forms of the activities of public associations:
social organizations and civil society. To remove the existing legal gaps we propose to
reconcile the dispositions of the above mentioned regulations with the international
documents and special national laws and to establish the practice of the activities of

non-governmental organizations.
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