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Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³-
çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ äåðæàâè. Ðîçêðèòî ñóòí³ñòü þðèäè÷íèõ ãàðàíò³é òà
âèîêðåìëåíî ñåðåä íèõ àäì³í³ñòðàòèâíî-ïðàâîâ³. Àðãóìåíòîâàíî, ùî àäì³í³ñòðà-
òèâíî-ïðàâîâ³ ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìà-
äÿíèíà òà àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³í-
òåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà – öå îêðåì³ âèäè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é.
Çàïðîïîíîâàíî àâòîðñüêå ðîçóì³ííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿. Íàâåäåíî îçíàêè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é
ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿. Íàãîëîøåíî íà íåîáõ³äíîñò³ óäîñêîíàëåííÿ ñè-
ñòåìè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é òà ðîçâ’ÿçàííÿ ³ñíóþ÷èõ ó ïðàâîçàõèñí³é
ñôåð³ ïðîáëåì.

Êëþ÷îâ³ ñëîâà: ïðàâîçàõèñíà ôóíêö³ÿ, àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åí-
íÿ, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿, àäì³í³ñòðàòèâíî-ïðàâîâ³ â³äíîñèíè, ïðàâà
òà ñâîáîäè ëþäèíè ³ ãðîìàäÿíèíà, îðãàíè ïóáë³÷íî¿ âëàäè.

Â³äïîâ³äíî äî ÷èííîãî çàêîíîäàâñòâà êîæåí ìàº ïðàâî çâåðòàòèñÿ çà çàõèñòîì
ñâî¿õ ïîðóøåíèõ ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â. Âîäíî÷àñ íåäîñòàòíüî ëèøå
çàäåêëàðóâàòè òàêå ïðàâî. Íåîáõ³äíî òàêîæ ñòâîðèòè íàëåæí³ óìîâè äëÿ ðåàë³çàö³¿
öüîãî ïðàâà, òîáòî âñòàíîâèòè ïåâí³ þðèäè÷í³ ãàðàíò³¿ éîãî çàáåçïå÷åííÿ. Ïðàâîâ³
ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â çàëåæàòü, íàñàìïåðåä, â³ä
åôåêòèâíî¿ ä³ÿëüíîñò³ ³ âçàºìîä³¿ îðãàí³â ïóáë³÷íî¿ âëàäè ó ïðàâîçàõèñí³é ñôåð³.
Â³äïîâ³äíî äî òîãî, íàñê³ëüêè ÷³òêî âèçíà÷åíî àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ
þðèäè÷íèõ ãàðàíò³é ïðàâîçàõèñíîãî ñïðÿìóâàííÿ, çàëåæèòü ³ åôåêòèâí³ñòü çàõèñòó
ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ñóñï³ëüñòâà. Ó çâ’ÿçêó ç öèì âàæëèâîãî çíà÷åííÿ
íàáóâàº íàóêîâå îñìèñëåííÿ àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Ïðîáëåìàòèö³ þðèäè÷íèõ ãàðàíò³é, çîêðåìà àäì³í³ñòðàòèâíî-ïðàâîâèõ,
ïðèñâÿ÷åí³ ïðàö³ òàêèõ ó÷åíèõ, ÿê Â.Á. Àâåð’ÿíîâ, Î.Ì. Áàíäóðêà, Þ.Ï. Áèòÿê,
ª.Â. Á³ëîçüîðîâ, ².Ë. Áîðîä³í, À.Ì. Êîëîä³é, Å.Î. Îëåô³ðåíêî, Â.Ô. Ïîãîð³ëêî,
Ï.Ì. Ðàá³íîâè÷, Î.Ô. Ñêàêóí, Â.Î. Ò³ìàøîâ òà ³í. Îäíàê íàóêîâèé àíàë³ç öüîãî
ïèòàííÿ ç àêöåíòîì íà àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ ðåàë³çàö³¿
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ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³ äî öüîãî ÷àñó íå º äîñêîíàëî âèâ÷åíèìè, ùî
çóìîâëþº íåîáõ³äí³ñòü ïðîâåäåííÿ äîñë³äæåííÿ ç îçíà÷åíî¿ ïðîáëåìàòèêè.

Ìåòîþ ñòàòò³ º âèçíà÷åííÿ ñóòíîñò³, ì³ñöÿ òà ðîë³ àäì³í³ñòðàòèâíî-ïðàâîâèõ
ãàðàíò³é ó çàáåçïå÷åíí³ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Ñë³ä íàãàäàòè, ùî ñëîâî “ãàðàíò³ÿ” îçíà÷àº ïîðóêó, óìîâó, êîòðà çàáåçïå÷óº
ùî-íåáóäü [1, ñ. 111]. Öå ÿâèùå, ÿêå çàáåçïå÷óº äîñÿãíåííÿ êîíêðåòíîãî ðåçóëüòàòó,
ñòâîðþº óìîâè äëÿ ôóíêö³îíóâàííÿ ïåâíèõ ñóñï³ëüíèõ â³äíîñèí [2, ñ. 130]. Òåðì³í
“ãàðàíò³ÿ” øèðîêî âèêîðèñòîâóºòüñÿ ó áàãàòüîõ ãàëóçÿõ íàóêè. Îäíèì ³ç ñàìî-
ñò³éíèõ âèä³â ãàðàíò³é º ïðàâîâ³ ãàðàíò³¿. Ó þðèäè÷í³é íàóö³ íàÿâí³ ð³çí³ ïîçèö³¿
ùîäî ðîçóì³ííÿ ïîíÿòòÿ “þðèäè÷í³ ãàðàíò³¿”.

Òàê, Ñ.Ñ. Àëåêñººâ ï³ä ãàðàíò³ÿìè ðîçóì³º óìîâè é îñîáëèâ³ þðèäè÷í³ ìå-
õàí³çìè, ïîêëèêàí³ çàáåçïå÷èòè ôàêòè÷íó ðåàë³çàö³þ çàêîíîïîëîæåíü [3, ñ. 135].
Íà äóìêó Ì.Ñ. Ìàëå³íà, þðèäè÷í³ ãàðàíò³¿ – öå íîðìè ïðàâà, ÿê³ ïåðåäáà÷àþòü
ó ñâî¿é ñóêóïíîñò³ ïðàâîâèé ìåõàí³çì, ïîêëèêàíèé ñïðèÿòè ðåàë³çàö³¿ çàêîí³â.
ßê³ñíà õàðàêòåðèñòèêà þðèäè÷íèõ ãàðàíò³é ïåðåäáà÷àº îö³íêó âñ³º¿ ä³þ÷î¿ ñèñòåìè
ïðàâà â ö³ëîìó, ç ïîãëÿäó ïîâíîòè îõîïëåííÿ ïðàâîâèì ³íñòðóìåíòàð³ºì óñ³õ
íàéá³ëüø âàæëèâèõ âçàºìîâ³äíîñèí äåðæàâíèõ îðãàí³â òà ãðîìàäÿí, à òàêîæ
ãðîìàäÿí ì³æ ñîáîþ [4, ñ. 43]. Ó ñâîþ ÷åðãó Î.Ô. Ôðèöüêèé ââàæàº, ùî ïðàâîâ³
ãàðàíò³¿ – öå íàäàííÿ äåðæàâîþ ôîðìàëüíî¿ (þðèäè÷íî¿) çàãàëüíîîáîâ’ÿçêîâîñò³
óìîâàì, íåîáõ³äíèì äëÿ òîãî, ùîá êîæíà ëþäèíà ìîãëà ñêîðèñòàòèñÿ îñîáèñòèìè
ïðàâàìè ³ ñâîáîäàìè [5, ñ. 177].

Ç’ÿñîâóþ÷è ðîëü îðãàí³â äåðæàâíî¿ âëàäè ó çàáåçïå÷åíí³ ïðàâ ëþäèíè ³ ãðî-
ìàäÿíèíà â äåìîêðàòè÷íîìó ñóñï³ëüñòâ³, Á.². Ñòàõóðà â³äçíà÷àº, ùî ó øèðîêîìó
ñåíñ³ ï³ä “ãàðàíò³ÿìè” ñë³ä ðîçóì³òè âñþ ñóêóïí³ñòü îá’ºêòèâíèõ ³ ñóá’ºêòèâíèõ
÷èííèê³â, ñïðÿìîâàíèõ íà ïîâíó ðåàë³çàö³þ ³ âñåá³÷íó îõîðîíó ïðàâ ³ ñâîáîä ãðî-
ìàäÿí, íà óñóíåííÿ ïðè÷èí ³ óìîâ ¿õ íåíàëåæíîãî çä³éñíåííÿ ³ çàõèñò â³ä ïîðóøåíü.
Âñòàíîâëþþ÷è çì³ñò ³ îáñÿã ïðàâ ³ ñâîáîä ëþäèíè, äåðæàâà áåðå íà ñåáå ãàðàíò³þ
âèêîíàííÿ öèõ óñòàíîâîê. Á³ëüøå òîãî, âðàõîâóþ÷è, ùî ðåàë³çàö³ÿ ïðàâ ³ ñâîáîä
ãðîìàäÿí íåìèíó÷å ïîâ’ÿçàíà ³ç íåîáõ³äí³ñòþ çàñòîñóâàííÿ çàõîä³â ïðîöåñóàëüíîãî
ïðèìóñó, äåðæàâà çìóøåíà âèðîáèòè ä³ºâèé ìåõàí³çì, ùî îáìåæóº äîìàãàííÿ
îðãàí³â äåðæàâíî¿ âëàäè íà áåçðîçä³ëüíå ïàíóâàííÿ ó ñôåð³ ðåãóëþâàííÿ âçàº-
ìîâ³äíîñèí ³ç íàñåëåííÿì. Ó öüîìó ïëàí³ ãàðàíò³¿ ìîæóòü ðîçãëÿäàòèñÿ ÿê ñèñòåìà
óìîâ, çàñîá³â ³ ñïîñîá³â, ùî çàáåçïå÷óþòü ð³âí³ ìîæëèâîñò³ äëÿ âèÿâëåííÿ, íàáóòòÿ
³ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä [6, ñ. 91].

Ñåðåä íàóêîâö³â íåìàº ºäèíîãî ï³äõîäó ùîäî ñêëàäó þðèäè÷íèõ ãàðàíò³é.
Çîêðåìà, Â.À. Ïàòþë³í äî þðèäè÷íèõ ãàðàíò³é â³äíîñèòü ëèøå þðèäè÷í³ íîðìè
âèçíà÷åíîãî ð³çíîâèäó, òàê çâàí³ íîðìàòèâíî-ïðàâîâ³ çàñîáè çàáåçïå÷åííÿ çàêîí-
íîñò³ [7, c. 237–239]. Íàòîì³ñòü Ì.Â. Â³òðóê äî ñêëàäó þðèäè÷íèõ ãàðàíò³é, êð³ì
íîðìàòèâíî-ïðàâîâèõ çàñîá³â çàáåçïå÷åííÿ çàêîííîñò³, âêëþ÷àº òàêîæ ä³ÿëüí³ñòü
äåðæàâíèõ îðãàí³â (çîêðåìà ³ ñóñï³ëüíèõ îá’ºäíàíü), ùî ðåãóëþþòüñÿ öèìè íîðìà-
ìè [8, ñ. 204–205]. Ñ.Ã. Ñòåöåíêî âèä³ëÿº òàê³ âèäè ïðàâîâèõ ãàðàíò³é: à) ñòàí
çàêîíîäàâñòâà, éîãî ñòàá³ëüí³ñòü ³ â³äïîâ³äí³ñòü ðîçâèòêó â³äíîñèí ó ñóñï³ëüñòâ³,
ð³âåíü þðèäè÷íî¿ òåõí³êè; á) ñòàí ä³ÿëüíîñò³ ç ïîïåðåäæåííÿ ³ ïðèïèíåííÿ ïðàâî-
ïîðóøåíü, çîêðåìà, çàõîä³â þðèäè÷íî¿ â³äïîâ³äàëüíîñò³; â) äîñòóïí³ñòü ³ ÿê³ñòü
ïðàâîñóääÿ; ã) åôåêòèâí³ñòü êîíòðîëþ çà ðåàë³çàö³ºþ ïðàâîâèõ àêò³â [9, ñ. 195].

© Bilous Viktor, Stasiuk Oksana, 2019



Issue 2(44) 2019

ISSN 2072–8670 (Print) ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ
NAUKA I PRAVOOKHORONA

Issue 2(44) 2019    http://naukaipravoohorona.com/
. .

71

Ç öüîãî ïðèâîäó Á.². Ñòàõóðà ö³ëêîì ñëóøíî íàãîëîøóº, ùî çàñîáè ³ ñïîñîáè
þðèäè÷íèõ ãàðàíò³é äîñèòü ð³çíîìàí³òí³, àëå ¿õ îá’ºäíóº ò³ëüêè ¿ì ïðèòàìàííà
âëàñòèâ³ñòü – âñ³ âîíè çàêð³ïëåí³ â çàêîíîäàâñòâ³ ³ ïîâ’ÿçàí³ ³ç çàñòîñóâàííÿì
ïðàâîâèõ íîðì. Ó ìåõàí³çì³ ñîö³àëüíî-ïðàâîâîãî çàõèñòó ïðàâ ëþäèíè þðèäè÷í³
ãàðàíò³¿ ìàþòü ñàìîñò³éíå çíà÷åííÿ. Ãîëîâíèé ïðèíöèï ïîáóäîâè ñèñòåìè þðè-
äè÷íèõ ãàðàíò³é – çàãàëüíèé çàõèñò ïðàâ ³ ñâîáîä çà äîïîìîãîþ çàñòîñóâàííÿ ïðà-
âîâèõ íîðì. Îäíàê íå âñ³ ïðàâîâ³ íîðìè º þðèäè÷íîþ ãàðàíò³ºþ, à ëèøå ò³, ÿê³
ì³ñòÿòü ïåâí³ çàñîáè ³ ñïîñîáè áåçïåðåøêîäíîãî êîðèñòóâàííÿ íèìè äëÿ çàõèñòó
ïðàâ ³ ñâîáîä, à òàêîæ ¿õ â³äíîâëåííÿ ó ðàç³ ïîðóøåííÿ [6, ñ. 95].

Ç îãëÿäó íà âèêëàäåíå, ìîæíà êîíñòàòóâàòè, ùî ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ – öå ïðàâîâ³ íîðìè, çà äîïîìîãîþ ÿêèõ çàáåçïå÷óºòüñÿ
íàëåæíèé çàõèñò ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà. Çà
ãàëóçÿìè ïðàâà ÿê ð³çíîâèäîì ïðàâîâèõ ãàðàíò³é âèä³ëÿþòüñÿ àäì³í³ñòðàòèâíî-
ïðàâîâ³ ãàðàíò³¿, ùî ðåàë³çóþòüñÿ çà äîïîìîãîþ àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíî-
ñèí.

Ç’ÿñîâóþ÷è îñîáëèâîñò³ äîòðèìàííÿ ïðàâ ³ ñâîáîä ãðîìàäÿí ó ä³ÿëüíîñò³ ì³-
ë³ö³¿, Ì.Ò. Êàêèìæàíîâ àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ïðàâ âèçíà÷èâ ÷åðåç
àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿, ùî çàáåçïå÷óþòü ðåàë³çàö³þ ïðàâ ³ ñâîáîä
îñîáèñòîñò³ òà àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ¿õíüî¿ îõîðîíè (çàõèñòó). Íà éîãî
äóìêó, çì³ñò àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ïîëÿãàº ó ïðàêòè÷íîìó çä³éñíåíí³
îðãàíàìè óïðàâë³ííÿ (ïîñàäîâèìè îñîáàìè) þðèäè÷íî çíà÷óùèõ ä³é: âèêîíàííÿ
þðèäè÷íîãî îáîâ’ÿçêó ùîäî çàáåçïå÷åííÿ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä ãðîìàäÿí;
ñòâîðåííÿ óìîâ äëÿ ¿õ ðåàë³çàö³¿; ïîñò³éíå ñïîñòåðåæåííÿ çà ¿õ ðåàë³çàö³ºþ; îõî-
ðîíà, çàõèñò ïðàâ ³ ñâîáîä ãðîìàäÿí; çàñòîñóâàííÿ ñàíêö³é ó ðàç³ ¿õíüîãî ïîðóøåííÿ
[10, ñ. 17–18].

²íø³ íàóêîâö³ ââàæàþòü, ùî ãàðàíò³¿ àäì³í³ñòðàòèâíî-ïðàâîâîãî çàõèñòó
ïðàâîâèõ ìîæëèâîñòåé ãðîìàäÿí îõîïëþþòü øèðîêó ñèñòåìó ³íñòðóìåíò³â, ÿê³
ñïðèÿþòü çàáåçïå÷åííþ çàêîííîñò³ â ñóñï³ëüíèõ â³äíîñèíàõ [11, ñ. 13] òà ïðàê-
òè÷íîãî çíà÷åííÿ íàáóâàþòü ÷åðåç íîðìè ïðàâà, ïðàâîçàñòîñîâíó ä³ÿëüí³ñòü, ³íäè-
â³äóàëüí³ þðèäè÷í³ àêòè, ùî äàþòü çìîãó ãðîìàäÿíèíó ñàìîñò³éíî àáî çà ñïðèÿííÿ
îðãàí³â ïóáë³÷íîãî óïðàâë³ííÿ çàáåçïå÷èòè ðåàë³çàö³þ ïîòðåá, çä³éñíèòè ïðîòèä³þ
ïðàâîïîðóøåííÿì, â³äíîâèòè ïðàâîâ³ ìîæëèâîñò³, â³äøêîäóâàòè çàïîä³ÿíó øêîäó
[12, ñ. 331–332].

Ðîçãëÿäàþ÷è àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâ òà ñâîáîä ãðî-
ìàäÿí, Å.Î. Îëåô³ðåíêî äîõîäèòü âèñíîâêó, ùî ï³ä íèìè ñë³ä ðîçóì³òè óðåãóëüîâàíó
àäì³í³ñòðàòèâíî-ïðàâîâèìè íîðìàìè ä³ÿëüí³ñòü óïîâíîâàæåíèõ îðãàí³â (ïîñàäîâèõ
îñ³á) ó ñôåð³ äåðæàâíîãî óïðàâë³ííÿ, ñïðÿìîâàíó íà àäåêâàòíå ðîçóì³ííÿ ³
çàñòîñóâàííÿ ÷èííîãî çàêîíîäàâñòâà, ÿêå âèçíà÷àº ïðàâà òà ñâîáîäè ãðîìàäÿí. Äî
ñèñòåìè òàêèõ ãàðàíò³é âàðòî â³äíîñèòè: åôåêòèâíó ïðàâîòâîð÷ó, ïðàâîçàñòîñîâíó,
îðãàí³çàö³éíó ä³ÿëüí³ñòü îðãàí³â äåðæàâíîãî óïðàâë³ííÿ. Çì³ñò àäì³í³ñòðàòèâíî-
ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿ ïðàâ òà ñâîáîä ãðîìàäÿí ïîëÿãàº ó åôåêòèâíîìó
ïðàêòè÷íîìó çä³éñíåíí³ îðãàíàìè äåðæàâíîãî óïðàâë³ííÿ â³äïîâ³äíî äî çàêîí³â
³ ï³äçàêîííèõ àêò³â, þðèäè÷íèõ îáîâ’ÿçê³â ç ïðèâîäó âò³ëåííÿ â æèòòÿ ïðàâ ³
ñâîáîä ãðîìàäÿí. Àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâ ³ ñâîáîä ãðîìàäÿí
çà çì³ñòîì ³ îá’ºìîì îõîïëþþòü ñóñï³ëüí³ â³äíîñèíè â ð³çíèõ ñôåðàõ
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æèòòºä³ÿëüíîñò³ äåðæàâè. ¯õ îñîáëèâ³ñòþ º òå, ùî âîíè âèíèêàþòü ó ïðîöåñ³
óïðàâë³íñüêî¿ ä³ÿëüíîñò³ îðãàí³â äåðæàâè [13, ñ. 12].

Âàðòî â³äçíà÷èòè, ùî äåÿê³ äîñë³äíèêè îòîòîæíþþòü àäì³í³ñòðàòèâíî-ïðàâîâ³
ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà ç àäì³í³-
ñòðàòèâíî-ïðàâîâèìè ãàðàíò³ÿìè çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè
³ ãðîìàäÿíèíà. Íàïðèêëàä, Ò.². Êîòîðìóñ âèçíà÷àº àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿
çàõèñòó ïðàâà âëàñíîñò³ ãðîìàäÿí Óêðà¿íè ÿê ñóêóïí³ñòü çàáåçïå÷åíèõ äåðæàâîþ
óìîâ, àäì³í³ñòðàòèâíî-ïðàâîâèõ ñïîñîá³â òà çàñîá³â ïðîòèä³¿ ïîðóøåííþ ïðàâà
âëàñíîñò³ ãðîìàäÿí Óêðà¿íè, ïîïåðåäæåííÿ, ïðèïèíåííÿ àäì³í³ñòðàòèâíèõ ïîðó-
øåíü ó ö³é ñôåð³, â³äíîâëåííÿ ïîðóøåíèõ ïðàâ ùîäî âîëîä³ííÿ, êîðèñòóâàííÿ òà
ðîçïîðÿäæåííÿ ìàéíîì [14, ñ. 253]. Íà íàøå ïåðåêîíàííÿ, àäì³í³ñòðàòèâíî-ïðà-
âîâ³ ãàðàíò³¿ îõîðîíè ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà òà
àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè
³ ãðîìàäÿíèíà – öå îêðåì³ âèäè àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é.

Âèçíà÷àëüíèì ó âèð³øåíí³ öüîãî ïèòàííÿ º â³äìåæóâàííÿ òàêèõ êàòåãîð³é,
ÿê “çàõèñò” òà “îõîðîíà”, îñê³ëüêè ñàìå âîíè çàñòîñîâóþòüñÿ â îäíîìó çíà÷åíí³
àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é îõîðîíè òà çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà. Îõîðîíó ìîæíà ðîçãëÿäàòè ÿê ñèñòåìó çàêîíîäàâ÷î
âñòàíîâëåíèõ ìàòåð³àëüíèõ ïðàâîâèõ ãàðàíò³é, à òàêîæ ä³ÿëüí³ñòü óïîâíîâàæåíèõ
íà òå îðãàí³â çà ¿õ ðåàë³çàö³ºþ ç ìåòîþ çàïîá³ãàííÿ ïîðóøåííÿì íîðì ÷èííîãî
çàêîíîäàâñòâà. Ó ñâîþ ÷åðãó çàõèñò ïðàâ – öå ñóêóïí³ñòü çàõîä³â îðãàí³çàö³éíî-
ïðàâîâîãî õàðàêòåðó, ùî ðåàë³çóþòüñÿ êîìïåòåíòíèìè äåðæàâíèìè îðãàíàìè òà
îðãàí³çàö³ÿìè, ÿêèì òàêå ïðàâî íàäàíî ÷èííèì çàêîíîäàâñòâîì, ó ìåæàõ þðèäè÷-
íîãî ïðîöåñó (þðèäè÷íèõ ïðîöåäóð) ç ìåòîþ â³äíîâëåííÿ ïîðóøåíîãî ïðàâà,
óñóíåííÿ ïåðåøêîä ó éîãî ðåàë³çàö³¿, óñóíåííÿ ðåàëüíî¿ çàãðîçè ïîðóøåííÿ ñóá’ºê-
òèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè, à òàêîæ ³ç ìåòîþ çàñòîñóâàííÿ äî ïîðóøíèêà
çàõîä³â ïðàâîâîãî ïðèìóñó [15, c. 81].

Äî õàðàêòåðíèõ îçíàê àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é íàëåæàòü òàê³: º
ïîõ³äíèìè â³ä ïî÷àòêîâîãî ³ óí³âåðñàëüíîãî ãàðàíòà ïðàâ îñ³á, ÿêèì º Êîíñòèòóö³ÿ
Óêðà¿íè òà ³íø³ çàêîíè; âèñòóïàþòü åëåìåíòîì àäì³í³ñòðàòèâíî-ïðàâîâîãî ñòàòóñó
îñ³á; â³äíîñÿòüñÿ äî ð³âíÿ ðåàë³çàö³¿ ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á; ìàþòü
îáñëóãîâóþ÷èé, îáåð³ãàþ÷èé õàðàêòåð ñòîñîâíî íàäàíèõ çàêîíîì ïðàâ ó÷àñíèê³â
àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí; ïîêëèêàí³ îõîðîíÿòè ³ çàõèùàòè ïðàâà îñ³á,
ó çâ’ÿçêó ç ÷èì â³äíîñÿòüñÿ äî ïðàâîçàõèñíîãî ³íñòèòóòó; ïîòðåáà â çâåðíåíí³ äî
íèõ âèíèêàº ó çâ’ÿçêó ç ïðàêòè÷íîþ ä³ÿëüí³ñòþ îðãàí³â ïóáë³÷íî¿ âëàäè ùîäî
ðåàë³çàö³¿ ïîêëàäåíèõ íà íèõ ôóíêö³é; ìàþòü îñîáëèâó þðèäè÷íó ñèëó, ñïðÿìîâàíó
íà ïîäîëàííÿ ïåðåøêîä, ùî ñòîÿòü íà øëÿõó çàäîâîëåííÿ ³íòåðåñ³â ³ ðåàë³çàö³¿
ïðàâ òà ñâîáîä îñ³á; ñïðè÷èíÿþòü ó ñâîºìó çàñòîñóâàíí³ äî þðèäè÷íèõ íàñë³äê³â
³ êîíêðåòíèõ ðåçóëüòàò³â; ðåàë³çóþòüñÿ â ìåæàõ âðåãóëüîâàíîãî íîðìàìè àäì³í³-
ñòðàòèâíîãî ïðàâîïîðÿäêó òà â³äïîâ³äíî äî âñòàíîâëåíèõ àäì³í³ñòðàòèâíèõ ïðî-
öåäóð; çàáåçïå÷óþòüñÿ äåðæàâîþ [16, ñ. 167].

Íàâåäåí³ îñîáëèâîñò³ äîçâîëÿþòü ñòâåðäæóâàòè, ùî àäì³í³ñòðàòèâíî-ïðàâîâ³
ãàðàíò³¿ çàñòîñîâóþòüñÿ ÿê äî àäì³í³ñòðàòèâíîãî ïðàâà çàãàëîì, òàê ³ äî îêðåìèõ
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âèä³â àäì³í³ñòðàòèâíî-ïðàâîâèõ â³äíîñèí, ó òîìó ÷èñë³ ó ñôåð³ çàõèñòó ïðàâ, ñâî-
áîä ³ çàêîííèõ ³íòåðåñ³â îñ³á. Â³äïîâ³äíî, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ º îñîáëèâèì âèäîì çàãàëüíî¿ êàòåãîð³¿ “àäì³í³ñòðàòèâíî-
ïðàâîâ³ ãàðàíò³¿”. Íà íàøó äóìêó, àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿ – öå âðåãóëüîâàíà àäì³í³ñòðàòèâíî-ïðàâîâèìè íîðìàìè
ïðàâîçàõèñíà ä³ÿëüí³ñòü îðãàí³â ïóáë³÷íî¿ âëàäè, ñïðÿìîâàíà íà ñòâîðåííÿ íàëåæ-
íèõ óìîâ äëÿ â³äíîâëåííÿ ïîðóøåíîãî ïðàâà, óñóíåííÿ ïåðåøêîä ó éîãî ðåàë³çàö³¿,
óñóíåííÿ ðåàëüíî¿ çàãðîçè ïîðóøåííÿ ñóá’ºêòèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè
òà çàñòîñóâàííÿ äî ïîðóøíèêà çàõîä³â ïðàâîâîãî ïðèìóñó.

Åôåêòèâí³ñòü àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é ðåàë³çàö³¿ ïðàâîçàõèñíî¿
ôóíêö³¿ çàëåæèòü â³ä Êîíñòèòóö³¿ Óêðà¿íè òà ÷èííèõ íîðìàòèâíî-ïðàâîâèõ àêò³â
ó ñôåð³ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á, à òàêîæ â³ä òîãî, ÿê âèêî-
íóþòü ïîëîæåííÿ öèõ çàêîí³â êîìïåòåíòí³ ïðàâîçàõèñí³ ³íñòèòóö³¿, ùî ìàþòü
ñòâîðþâàòè óìîâè äëÿ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.

Àíàë³ç ÷èííîãî çàêîíîäàâñòâà ó ñôåð³ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â
îñ³á äîçâîëÿº ñòâåðäæóâàòè, ùî â Óêðà¿í³ âñòàíîâëåí³ ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿
ïðàâîçàõèñíî¿ ôóíêö³¿. Êîíñòèòóö³ÿ Óêðà¿íè ãàðàíòóº äåðæàâíèé çàõèñò ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà ³ çä³éñíþº ¿õ ðåãóëþâàííÿ.
Àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çóþòüñÿ ä³ÿìè â³äïîâ³äíèõ ïðàâîçàõèñíèõ
ñóá’ºêò³â. Ãàðàíòîì äîäåðæàííÿì ïðàâ ³ ñâîáîä ³íäèâ³äà ó íàø³é äåðæàâ³ âèñòóïàº
Ïðåçèäåíò Óêðà¿íè. Âæèâàòè çàõîäè ùîäî çàáåçïå÷åííÿ ïðàâ òà ñâîáîä ëþäèíè ³
ãðîìàäÿíèíà çîáîâ’ÿçàíèé Êàá³íåò Ì³í³ñòð³â Óêðà¿íè. Â³äïîâ³äíî äî ñâî¿õ ïîâ-
íîâàæåíü òà çàëåæíî â³ä ñôåðè ä³ÿëüíîñò³ òàêîæ çàáåçïå÷óþòü ðåàë³çàö³þ ïðàâî-
çàõèñíî¿ ôóíêö³¿ äåðæàâè Âåðõîâíà Ðàäà Óêðà¿íè, öåíòðàëüí³ îðãàíè âèêîíàâ÷î¿
âëàäè, îðãàíè ì³ñöåâî¿ âëàäè, Óïîâíîâàæåíèé Âåðõîâíî¿ Ðàäè Óêðà¿íè ç ïðàâ
ëþäèíè, ïðàâîîõîðîíí³ îðãàíè, îðãàíè ñóäîâî¿ âëàäè, ð³çíîìàí³òí³ ³íñòèòóö³¿
ãðîìàäÿíñüêîãî ñóñï³ëüñòâà. Îäíàê íàñïðàâä³ ïðàêòè÷íà ðåàë³çàö³ÿ àäì³í³ñòðàòèâ-
íî-ïðàâîâèõ ãàðàíò³é çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿ-
íèíà ïåðåáóâàº íà íèçüêîìó ð³âí³.

Çà ðåçóëüòàòàìè ñîö³îëîã³÷íîãî îïèòóâàííÿ Öåíòðó Ðàçóìêîâà, óêðà¿íö³ íå
äîâ³ðÿþòü êîìïåòåíòíèì ïðàâîçàõèñíèì ³íñòèòóö³ÿì. Òàê, ó ï’ÿò³ðö³ ë³äåð³â,
ÿêèì íàéá³ëüøå íå äîâ³ðÿþòü óêðà¿íö³, – äåðæàâíèé àïàðàò/÷èíîâíèêè (¿ì íå
äîâ³ðÿþòü 83 %), Âåðõîâíà Ðàäà Óêðà¿íè (82 %), ñóäîâà ñèñòåìà (78 %), ïîë³òè÷í³
ïàðò³¿ (77 %), Êàá³íåò Ì³í³ñòð³â Óêðà¿íè (75 %). Òàêîæ âèñîêèé ð³âåíü íåäîâ³ðè
ãðîìàäÿí ìàþòü Ïðåçèäåíò Óêðà¿íè (71 %), ïðîêóðàòóðà (70 %), Âåðõîâíèé Ñóä
Óêðà¿íè (65 %), Ñïåö³àë³çîâàíà àíòèêîðóïö³éíà ïðîêóðàòóðà (65 %), Íàö³îíàëüíå
àíòèêîðóïö³éíå áþðî Óêðà¿íè (64 %), Íàö³îíàëüíå àãåíòñòâî ç ïèòàíü çàïîá³ãàííÿ
êîðóïö³¿ (64 %), Àíòèêîðóïö³éíèé ñóä (62 %), Êîíñòèòóö³éíèé Ñóä (62 %) òà
ïðîôñï³ëêè (58 %) [17].

Íàâåäåí³ äàí³ îïèòóâàííÿ ñâ³ä÷àòü, ùî íåîáõ³äí³ óìîâè äëÿ åôåêòèâíî¿ ðåà-
ë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³ íå ñòâîðåí³, à ñòàí àäì³í³ñòðàòèâíî-
ïðàâîâîãî çàáåçïå÷åííÿ ä³ÿëüíîñò³ îðãàí³â ïóáë³÷íî¿ âëàäè ó ñôåð³ çàõèñòó ïðàâ,
ñâîáîä ³ çàêîííèõ ³íòåðåñ³â îñ³á º äàëåêèé â³ä ³äåàëüíîãî.
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Àäì³í³ñòðàòèâíî-ïðàâîâå çàáåçïå÷åííÿ çàõèñòó ïðàâ, ñâîáîä ³ çàêîííèõ
³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà â³äáóâàºòüñÿ øëÿõîì ñòâîðåííÿ â³äïîâ³äíèõ
óìîâ äëÿ éîãî ðåàë³çàö³¿. Òàêèìè óìîâàìè º àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿,
ïîêëèêàí³ â³äíîâèòè ïîðóøåíå ïðàâî, óñóíóòè ïåðåøêîäè â éîãî ðåàë³çàö³¿, óñóíóòè
ðåàëüíó çàãðîçó ïîðóøåííÿ ñóá’ºêòèâíèõ ïðàâ ïðîòèïðàâíèìè ä³ÿìè òà çàñòîñóâàòè
äî ïîðóøíèêà çàõîäè ïðàâîâîãî ïðèìóñó. Ñó÷àñíèé ñòàí ãàðàíòîâàíîñò³ çàõèñòó
ïðàâ, ñâîáîä ³ çàêîííèõ ³íòåðåñ³â ëþäèíè ³ ãðîìàäÿíèíà äàº ï³äñòàâè ñòâåðäæóâàòè
ïðî íàÿâí³ñòü íèçêè ïðîáëåì ó íàïðÿì³ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ â Óêðà¿í³.
Òîìó àäì³í³ñòðàòèâíî-ïðàâîâ³ ãàðàíò³¿ ðåàë³çàö³¿ ïðàâîçàõèñíî¿ ôóíêö³¿ ïîòðåáóþòü
îíîâëåííÿ, ðåçóëüòàòîì ÿêîãî ìàþòü áóòè ïðîïîçèö³¿ ùîäî óäîñêîíàëåííÿ ñèñòåìè
àäì³í³ñòðàòèâíî-ïðàâîâèõ ãàðàíò³é òà ðîçâ’ÿçàííÿ ³ñíóþ÷èõ ó ö³é ñôåð³ ïðîáëåì.
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 ADMINISTRATIVE AND LEGAL GUARANTEES FOR THE
IMPLEMENTATION OF THE HUMAN RIGHTS FUNCTION IN UKRAINE

The article is devoted to the study of administrative and legal guarantees of the
implementation of the state’s human rights function.

The essence of legal guarantees is revealed and administrative-legal are highlighted
among them. It is argued that administrative and legal guarantees for the protection
of the rights, freedoms and legitimate interests of a person and a citizen and
administrative and legal guarantees for the protection of the rights, freedoms and legal
interests of a person and citizen are separate types of administrative and legal guarantees.

It was stated that the administrative and legal guarantees of the implementation
of the human rights protection function are a special type of general category of
“administrative and legal guarantees”. Proposed by administrative-legal guarantees of
realization of human rights function to understand regulated by administrative-legal
norms human rights activities of public authorities, aimed at creating the appropriate
conditions for the restoration of violated law, elimination of obstacles to its
implementation, elimination of the real threat of violation of subjective rights by
illegal actions and application to violator of measures of legal coercion. The signs of
administrative and legal guarantees of realization of human rights protection function
are presented.

It is emphasized that the current state of guarantee of protection of rights,
freedoms and legitimate interests of a person and a citizen gives grounds to assert
about the presence of a whole range of problems in the direction of realization of
human rights protection functions in Ukraine. Therefore, administrative legal guarantees
for the implementation of the human rights function need to be updated, the result
of which should be proposals for improving the system of administrative and legal
guarantees and the solution of existing problems in this area.

Keywords: human rights function, administrative and legal provision,
administrative-legal guarantees, administrative-legal relations, human and civil rights
and freedoms, public authority.
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