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Ó ñòàòò³ ðîçãëÿíóòî ïðîáëåìí³ àñïåêòè ó÷àñò³ â³äïîâ³äà÷³â ó àäì³í³ñòðàòèâíîìó
ñóäî÷èíñòâ³. Àêöåíòîâàíî óâàãó íà â³äñóòíîñò³ ºäèíî¿ ïîçèö³¿ ùîäî ïðàâà âèñòóïàòè
â³äïîâ³äà÷åì ó ñïðàâ³ ïåâíèõ êàòåãîð³é ñóá’ºêò³â, çîêðåìà Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíî-
ñò³, Àóäèòîðñüêî¿ ïàëàòè Óêðà¿íè, Êâàë³ô³êàö³éíî-äèñöèïë³íàðíî¿ êîì³ñ³¿ àäâîêàòóðè.
Áàçóþ÷èñü íà íîðìàõ ÷èííîãî çàêîíîäàâñòâà ç ïèòàíü ó÷àñò³ â³äïîâ³äà÷³â ó àäì³í³ñòðà-
òèâíîìó ñóäî÷èíñòâ³ òà ìàòåð³àëàõ ñóäîâî¿ ïðàêòèêè, çäîáóòêàõ íàóêîâî¿ äîêòðèíè,
îá´ðóíòîâàíî ïðîïîçèö³¿ ç óäîñêîíàëåííÿ àäì³í³ñòðàòèâíîãî ïðîöåñóàëüíîãî çàêîíîäàâ-
ñòâà.

Êëþ÷îâ³ ñëîâà: â³äïîâ³äà÷, àäì³í³ñòðàòèâíå ñóäî÷èíñòâî, Ãðîìàäñüêà ðàäà äîáðî-
÷åñíîñò³, ñóá’ºêò âëàäíèõ ïîâíîâàæåíü, ñóä, âëàäíî-óïðàâë³íñüêà ôóíêö³ÿ.

Â ñòàòüå ðàññìîòðåíû ïðîáëåìíûå àñïåêòû ó÷àñòèÿ îòâåò÷èêîâ â àäìèíèñòðà-
òèâíîì ñóäîïðîèçâîäñòâå. Àêöåíòèðîâàíî âíèìàíèå íà îòñóòñòâèè åäèíîé ïîçèöèè
îòíîñèòåëüíî ïðàâà âûñòóïàòü îòâåò÷èêîì â äåëàõ îïðåäåëåííûõ êàòåãîðèé ñóáúåêòîâ,
à èìåííî Îáùåñòâåííîãî ñîâåòà äîáðî÷åñíîñòè, Àóäèòîðñêîé ïàëàòû Óêðàèíû, Êâàëè-
ôèêàöèîííî-äèñöèïëèíàðíîé êîìèñèè àäâîêàòóðû. Áàçèðóÿñü íà íîðìàõ äåéñòâóþùåãî
çàêîíîäàòåëüñòâà ïî âîïðîñàì ó÷àñòèÿ îòâåò÷èêîâ â àäìèíèñòðàòèâíîì ñóäîïðîèç-
âîäñòâå è ìàòåðèàëàõ ñóäåáíîé ïðàêòèêè, íàðàáîòêàõ íàó÷íîé äîêòðèíû, îáîñíîâàíû
ïðåäëîæåíèÿ ïî óñîâåðøåíñòâîâàíèþ àäìèíèñòðàòèâíîãî ïðîöåñóàëüíîãî çàêîíîäàòåëü-
ñòâà.

Êëþ÷åâûå ñëîâà: îòâåò÷èê, àäìèíèñòðàòèâíîå ñóäîïðîèçâîäñòâî, Îáùåñò-
âåííûé ñîâåò äîáðî÷åñíîñòè, ñóáúåêò âëàñòíûõ ïîëíîìî÷èé, ñóä, âëàñòíî-óïðàâëåí-
÷åñêàÿ ôóíêöèÿ.

Êëþ÷îâèì ó÷àñíèêîì àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà º â³äïîâ³äà÷ ïî àäì³í³ñò-
ðàòèâí³é ñïðàâ³. Àäæå êîæíà àäì³í³ñòðàòèâíà ñïðàâà ðîçãëÿäàºòüñÿ çà éîãî ó÷àñòþ,
òàê ÿê íà äîñë³äæåííÿ ïðàâîì³ðíîñò³ ä³¿, áåçä³ÿëüíîñò³ ÷è ð³øåííÿ â³äïîâ³äà÷à ó
ñïðàâ³ ñïðÿìîâàíà ïðîöåñóàëüíà ä³ÿëüí³ñòü ñóäó. Âîäíî÷àñ ïðàâîçàñòîñîâíà ïðàêòèêà
àäì³í³ñòðàòèâíèõ ñóä³â ñâ³ä÷èòü ïðî â³äñóòí³ñòü ºäèíî¿ ïîçèö³¿ ùîäî ïðàâà áóòè
â³äïîâ³äà÷åì ó ñïðàâ³ ïåâíèõ êàòåãîð³é ñóá’ºêò³â, çîêðåìà Ãðîìàäñüêî¿ ðàäè äîáðî÷åñ-
íîñò³, Àóäèòîðñüêî¿ ïàëàòè Óêðà¿íè, Êâàë³ô³êàö³éíî-äèñöèïë³íàðíî¿ êîì³ñ³¿ àäâîêà-
òóðè òîùî.

Ïðàâîâ³ çàñàäè ó÷àñò³ â³äïîâ³äà÷à â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ âèçíà÷åí³
Êîäåêñîì àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà (äàë³ – ÊÀÑÓ) [1], îäíàê â³äïîâ³äí³ ïîëî-
æåííÿ º íåäîñêîíàëèìè, ùî óíåìîæëèâëþº ðåàë³çàö³þ ïðàâà êîæíîãî ñóá’ºêòà íà
åôåêòèâíèé ñóäîâèé çàõèñò. Îñîáëèâî¿ àêòóàëüíîñò³ íàáóëè ïèòàííÿ ùîäî âèçíà÷åí-
íÿ êîëà â³äïîâ³äà÷³â â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ ó çâ’ÿçêó ç ïðèéíÿòòÿì íîâîãî
ÊÀÑÓ.

Ó íàóêîâ³é ë³òåðàòóð³ ð³çíèì àñïåêòàì ó÷àñò³ â³äïîâ³äà÷à ó àäì³í³ñòðàòèâíîìó
ñóäî÷èíñòâ³ ïðèä³ëåíà óâàãà â ðîáîòàõ Â.Ì. Áåâçåíêî [2], Î.Â. Áà÷óí [3], Â.Ï. Âîâê
[4], Ò.Î. Îñòàïåíêî [5], Ê.Þ. Ïóäàíñ-Øóøëåá³íî¿ [6]. Âîäíî÷àñ ïðàâîâ³ àñïåêòè
âèçíà÷åííÿ êîëà â³äïîâ³äà÷³â ó àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³ çàëèøàþòüñÿ ìàëî-
äîñë³äæåíèìè ó â³ò÷èçíÿí³é äîêòðèí³. Äî òîãî æ ó çâ’ÿçêó ³ç îíîâëåííÿ àäì³í³ñòðà-
òèâíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà ïîðóøåíå ïèòàííÿ ïîòðåáóº ïîäàëüøîãî íàó-
êîâîãî äîñë³äæåííÿ.

Âèêëàäåíå ñâ³ä÷èòü ïðî àêòóàëüí³ñòü òåìè îáðàíîãî äîñë³äæåííÿ, ìåòîþ ÿêîãî
º îá´ðóíòóâàííÿ ïðîïîçèö³é ùîäî ó÷àñò³ â³äïîâ³äà÷³â â àäì³í³ñòðàòèâíîìó ñóäî-
÷èíñòâ³.
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Â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 46 ÊÀÑÓ â³äïîâ³äà÷åì â àäì³í³ñòðàòèâí³é
ñïðàâ³ º ñóá’ºêò âëàäíèõ ïîâíîâàæåíü, ÿêùî ³íøå íå âñòàíîâëåíî öèì Êîäåêñîì.

Çì³ñò íàâåäåíî¿ ñòàòò³ äîçâîëÿº ä³éòè âèñíîâêó, ùî â³äïîâ³äà÷åì ó àäì³í³ñòðà-
òèâí³é ñïðàâ³ ìîæå áóòè ÿê ñóá’ºêò âëàäíèõ ïîâíîâàæåíü, òàê ³ ³íøèé ñóá’ºêò ó âè-
ïàäêàõ, ÿê³ âñòàíîâëåí³ ÊÀÑÓ.

Âèçíà÷åííÿ ïîíÿòòÿ ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü º íàéá³ëüø äèñêóñ³éíèì ó
íàóêîâ³é ïëîùèí³ òà ñóäîâ³é ïðàêòèö³. ÊÀÑÓ íå âèçíà÷àº ïîíÿòòÿ òà îçíàêè òàêèõ
ñóá’ºêò³â, à òðàêòóº ïîíÿòòÿ ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü øëÿõîì ïåðåðàõóâàííÿ
ó ñòàòò³ 4 ÊÀÑÓ êîíêðåòíèõ îðãàí³â, çîêðåìà îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöå-
âîãî ñàìîâðÿäóâàííÿ, ¿õ ïîñàäîâèõ ÷è ñëóæáîâèõ îñ³á, ³íøèõ ñóá’ºêò³â ïðè çä³éñíåíí³
íèìè ïóáë³÷íî-âëàäíèõ óïðàâë³íñüêèõ ôóíêö³é íà ï³äñòàâ³ çàêîíîäàâñòâà, â òîìó
÷èñë³ íà âèêîíàííÿ äåëåãîâàíèõ ïîâíîâàæåíü àáî íàäàííÿ àäì³í³ñòðàòèâíèõ ïîñëóã.
Âîäíî÷àñ çàêîíîäàâåöü çàëèøàº òàêèé ïåðåë³ê â³äêðèòèì. Òàêîæ ó ñòàòò³ 27 ÊÀÑÓ
â³äïîâ³äà÷àìè â àäì³í³ñòðàòèâí³é ñïðàâ³ ÿê ñóá’ºêòè âëàäíèõ ïîâíîâàæåíü âèçíàþòüñÿ
äèïëîìàòè÷í³ ïðåäñòàâíèöòâà ÷è êîíñóëüñüê³ óñòàíîâè Óêðà¿íè, ¿õ ïîñàäîâ³ ÷è ñëóæ-
áîâ³ îñîáè.

Âèïàäêè, êîëè â³äïîâ³äà÷åì ó àäì³í³ñòðàòèâí³é ñïðàâ³ º íå ñóá’ºêò âëàäíèõ
ïîâíîâàæåíü, ïðî ³ñíóâàííÿ ÿêèõ éäåòüñÿ ó ÷àñòèí³ òðåò³é ñòàòò³ 46 ÊÀÑÓ, çàêîíî-
äàâåöü çàçíà÷àº ó ³íøèõ ñòàòòÿõ ÊÀÑÓ. Çîêðåìà ó ñòàòò³ 19 ÊÀÑÓ, ÷åðåç âèçíà÷åííÿ
êàòåãîð³é ñïðàâ, íà ÿê³ ïîøèðþºòüñÿ þðèñäèêö³ÿ àäì³í³ñòðàòèâíèõ ñóä³â, íàçâàí³
òàê³ ïîòåíö³éí³ â³äïîâ³äà÷³ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³: ðîçïîðÿäíèê ïóáë³÷íî¿
³íôîðìàö³¿; àòåñòàö³éí³, êîíêóðñí³, ìåäèêî-ñîö³àëüí³ åêñïåðòí³ êîì³ñ³¿ òà ³íø³ ïîä³áí³
îðãàíè, ð³øåííÿ ÿêèõ º îáîâ’ÿçêîâèìè äëÿ îðãàí³â äåðæàâíî¿ âëàäè, îðãàí³â ì³ñöåâîãî
ñàìîâðÿäóâàííÿ, ³íøèõ îñ³á; çàìîâíèêè ó ïðàâîâ³äíîñèíàõ, ùî âèíèêëè íà ï³äñòàâ³
Çàêîíó Óêðà¿íè “Ïðî îñîáëèâîñò³ çä³éñíåííÿ çàêóï³âåëü òîâàð³â, ðîá³ò ³ ïîñëóã äëÿ
ãàðàíòîâàíîãî çàáåçïå÷åííÿ ïîòðåá îáîðîíè”; îðãàíè îõîðîíè äåðæàâíîãî êîðäîíó;
Íàö³îíàëüíà êîì³ñ³ÿ ç ðåàá³ë³òàö³¿. Ñòàòòåþ 151 ÊÀÑÓ çàêð³ïëåíà ìîæëèâ³ñòü ó÷àñò³
â ÿêîñò³ â³äïîâ³äà÷à ïî àäì³í³ñòðàòèâí³é ñïðàâ³ ñóää³ àáî ñóäó, à òàêîæ óïîâíîâàæåíî¿
îñîáè Ôîíäó ãàðàíòóâàííÿ âêëàä³â ô³çè÷íèõ îñ³á.

Íåçâàæàþ÷è íà äîñèòü äîêëàäíå çàêð³ïëåííÿ ó ÊÀÑÓ ïîëîæåíü ùîäî êîëà
â³äïîâ³äà÷³â ó àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³, ó ñóäîâ³é ïðàêòèö³ ïîñòàþòü ïèòàííÿ
ùîäî ìîæëèâîñò³ ó÷àñò³ ÿê â³äïîâ³äà÷à ïî àäì³í³ñòðàòèâí³é ñïðàâ³ îðãàí³çàö³é, ÿê³
ñàìîâðåãóëüîâàí³ (Àóäèòîðñüêà ïàëàòà Óêðà¿íè, îðãàíè àäâîêàòñüêîãî ñàìîâðÿäóâàííÿ
òîùî), òà ³íøèõ íåçàëåæíèõ ãðîìàäñüêèõ îðãàí³â, çîêðåìà Ãðîìàäñüêî¿ ðàäè äîáðî-
÷åñíîñò³. Òàê³ îðãàíè ïðÿìî íå âèçíà÷åí³ â ÊÀÑÓ ÿê ïîòåíö³éí³ â³äïîâ³äà÷³. Âîäíî÷àñ
ñï³ðíèì º â³äíåñåííÿ òàêèõ îðãàí³çàö³¿ äî ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü. Íàòîì³ñòü
³ñíóº ñóäîâà ïðàêòèêà âèçíàííÿ ìîæëèâîñò³ ó÷àñò³ â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³
ÿê â³äïîâ³äà÷à Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³. Òàê, ó ð³øåíí³ Îêðóæíîãî àäì³í³ñòðà-
òèâíîãî ñóäó ì³ñòà Êèºâà â³ä 27.02.2018 ó ñïðàâ³ ¹ 826/6961/17 ñóä çàçíà÷èâ òàêå:
“Ãðîìàäñüêà ðàäà äîáðî÷åñíîñò³ ìàº âñ³ îçíàêè “³íøîãî ñóá’ºêòà ïðè çä³éñíåíí³ íèìè
âëàäíèõ óïðàâë³íñüêèõ ôóíêö³é íà îñíîâ³ çàêîíîäàâñòâà”, îñê³ëüêè Ðàäà çä³éñíþº
ä³ÿëüí³ñòü ç âèêîíàííÿ ïîêëàäåíèõ íà íå¿ Çàêîíîì Óêðà¿íè “Ïðî ñóäîóñòð³é ³ ñòàòóñ
ñóää³â” çàâäàíü, à òîìó, â³äïîâ³äíî, º ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü ó ðîçóì³íí³
âèìîã ïóíêòó 7 ÷àñòèíè 1 ñòàòò³ 4 ÊÀÑÓ [7].

Ó ð³øåíí³ Îêðóæíîãî àäì³í³ñòðàòèâíîãî ñóäó ì³ñòà Êèºâà â³ä 07.12.2017 ó
ñïðàâ³ ¹ 826/7186/17 ñóä ä³éøîâ òàêîæ âèñíîâêó òà íà îá´ðóíòóâàííÿ ñâîº¿ ïîçèö³¿
çàçíà÷èâ òàêå: “Çã³äíî ³ç íîðìàìè Çàêîíó Óêðà¿íè “Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â”,
íà Ãðîìàäñüêó ðàäó äîáðî÷åñíîñò³ ïîêëàäåíî ôóíêö³þ ùîäî ó÷àñò³ ó ïðîâåäåíí³
êâàë³ô³êàö³éíîãî îö³íþâàííÿ ç ìåòîþ âèçíà÷åííÿ çäàòíîñò³ ñóää³ (êàíäèäàòà íà
ïîñàäó ñóää³) çä³éñíþâàòè ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³ çà âèçíà÷åíèìè çàêîíîì
êðèòåð³ÿìè. Òîáòî òàêà Ðàäà áåðå ó÷àñòü ó ôîðìóâàíí³ ñóää³âñüêîãî êîðïóñó, âïëèâàº
íà ñóää³âñüêó êàð’ºðó òà íàä³ëåíà ç ö³ºþ ìåòîþ â³äïîâ³äíèìè âëàäíèìè ïîâíîâàæåí-
íÿìè. Çà ñôåðîþ ïðàâîâîãî ðåãóëþâàííÿ Çàêîí Óêðà¿íè “Ïðî ñóäîóñòð³é ³ ñòàòóñ
ñóää³â” âèçíà÷àº îðãàí³çàö³þ ñóäîâî¿ âëàäè òà çä³éñíåííÿ ïðàâîñóääÿ â Óêðà¿í³,
òîáòî ì³ñòèòü íîðìè ñàìå ïóáë³÷íîãî ïðàâà. Âèñíîâêè Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíî-
ñò³, çàòâåðäæåí³ â³äïîâ³äíèì ð³øåííÿì, ÿê îäíîñòîðîííº âëàäíå âîëåâèÿâëåííÿ, º
îáîâ’ÿçêîâèìè äëÿ ðîçãëÿäó ³íøèì ñóá’ºêòîì, çîêðåìà, Âèùîþ êâàë³ô³êàö³éíîþ
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êîì³ñ³ºþ ñóää³â, òà º ïðàâîâèì àêòîì ³íäèâ³äóàëüíî¿ ä³¿, íà ï³äñòàâ³ ÿêîãî âèíèêàþòü
ïóáë³÷íî-ïðàâîâ³ â³äíîñèíè. Îòæå, ïðîöåñ íàäàííÿ äëÿ Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿
ñóää³â âèñíîâêó ïðî íåâ³äïîâ³äí³ñòü ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³) êðèòåð³ÿì
äîáðî÷åñíîñò³ òà ïðîôåñ³éíî¿ åòèêè, ì³ñòèòü óñ³ îçíàêè âëàäíî¿ óïðàâë³íñüêî¿ ä³ÿëü-
íîñò³ íà îñíîâ³ çàêîíó” [9].

Íà ïðîòèâàãó âèêëàäåíîìó, ïðî íåìîæëèâ³ñòü Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³
áóòè â³äïîâ³äà÷åì ó àäì³í³ñòðàòèâí³é ñïðàâ³ ñâ³ä÷èòü ñóäîâà ïîçèö³ÿ âèêëàäåíà, â
óõâàë³ Â³ííèöüêîãî îêðóæíîãî àäì³í³ñòðàòèâíîãî ñóäó â³ä 19.10.2017 ó ñïðàâ³ ¹ 802/
1831/17-à, ÿêîþ â³äìîâëåíî ó â³äêðèòò³ ïðîâàäæåííÿ â àäì³í³ñòðàòèâí³é ñïðàâ³ çà
ïîçîâîì äî Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³ ïðî âèçíàííÿ íåçàêîííèì òà ñêàñóâàííÿ
âèñíîâêó ç òèõ ï³äñòàâ, ùî ðàäà äîáðî÷åñíîñò³ íå º ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü
â ðîçóì³íí³ íîðì ÊÀÑÓ òà ùî ¿é íå äåëåãîâàíî æîäíèõ ïîâíîâàæåíü, ÿê³ ìîæóòü
ðîçãëÿäàòèñÿ ÿê âëàäí³ óïðàâë³íñüê³ ôóíêö³¿; îñêàðæóâàíèé âèñíîâîê íîñèòü ³íôîð-
ìàö³éíèé õàðàêòåð, òîä³ ÿê ïðåäìåòîì îñêàðæåííÿ â àäì³í³ñòðàòèâíîìó ñóä³ º þðè-
äè÷í³ íàñë³äêè, ùî áåçïîñåðåäíüî âïëèâàþòü íà ïðàâà îñîáè, â öüîìó âèïàäêó ð³øåííÿ
ïðî ï³äòâåðäæåííÿ àáî íå ï³äòâåðäæåííÿ çäàòíîñò³ ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³)
çä³éñíþâàòè ïðàâîñóääÿ ó â³äïîâ³äíîìó ñóä³, ÿêå ïðèéìàºòüñÿ Âèùîþ êâàë³ô³êàö³é-
íîþ êîì³ñ³ºþ ñóää³â Óêðà¿íè [10]. Îäíàê öÿ ïîçèö³ÿ íå áóëà ï³äòðèìàíà Â³ííèöüêèì
àïåëÿö³éíèì àäì³í³ñòðàòèâíèì ñóäîì ó ïîñòàíîâ³ â³ä 22.02.2018 [10].

Íå ï³äòðèìàâ ïîçèö³þ Ïîëòàâñüêîãî îêðóæíîãî àäì³í³ñòðàòèâíîãî ñóäó ïðî
íåìîæëèâ³ñòü ðîçãëÿäàòè â ïîðÿäêó àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà ñïðàâè ïðî ñêàñó-
âàííÿ âèñíîâê³â Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³ ³ Õàðê³âñüêèé àïåëÿö³éíèé àäì³í³ñò-
ðàòèâíèé ñóä [11; 12].

Ââàæàºìî, ùî íàÿâí³ñòü ñï³ðíî¿ ñóäîâî¿ ïðàêòèêè ç ïîðóøåíîãî ïèòàííÿ çóìîâ-
ëåíà â³äñóòí³ñòþ âèçíà÷åííÿ äåô³í³ö³¿ “ñóá’ºêò âëàäíèõ ïîâíîâàæåíü” òà îçíà÷åííÿì
ð³çíèõ ï³äõîä³â äî âêàç³âêè íà ö³ îðãàíè â ÷èííîìó çàêîíîäàâñòâ³. Òàê, íàçèâàþ÷è
ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü ó ÷àñòèí³ ïåðø³é ñòàòò³ 13 Çàêîíó Óêðà¿íè “Ïðî
äîñòóï äî ïóáë³÷íî¿ ³íôîðìàö³¿” [13], çàêîíîäàâåöü, íà ïðîòèâàãó ïîä³áí³é íîðì³ ó
ÊÀÑÓ, íå íàçèâàº ïîñàäîâèõ òà ñëóæáîâèõ îñ³á ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü òà
óòî÷íþº, ùî ð³øåííÿ öèõ ñóá’ºêò³â º îáîâ’ÿçêîâèìè äëÿ âèêîíàííÿ.

Âèçíà÷åííÿ ïîíÿòòÿ “ñóá’ºêò âëàäíèõ ïîâíîâàæåíü” º äèñêóñ³éíèì ³ ó íàóêîâ³é
ïëîùèí³.

Â.Ì. Áåâçåíêî âèçíà÷àº ïîíÿòòÿ “ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü” ÿê óïîâíîâà-
æåíîãî äåðæàâîþ ñóá’ºêòà (ïîë³òè÷íèé ä³ÿ÷, îðãàí, ïîñàäîâà, ñëóæáîâà îñîáà, ï³äïðè-
ºìñòâî, óñòàíîâà, îðãàí³çàö³ÿ òîùî), ÿêèé íà îñíîâ³ òà â³äïîâ³äíî äî ÷èííîãî çàêî-
íîäàâñòâà çä³éñíþº óïðàâë³íñüêèé ÷è ðåãóëÿòèâíèé âïëèâ ÿê íà ñóñï³ëüñòâî â ö³ëîìó,
òàê ³ íà éîãî îêðåì³ ñêëàäîâ³. Äî òàêèõ ñóá’ºêò³â íàóêîâåöü â³äíîñèòü: 1) Ïðåçèäåíòà
Óêðà¿íè, Àäì³í³ñòðàö³þ (Ñåêðåòàð³àò) Ïðåçèäåíòà Óêðà¿íè; 2) îðãàí çàêîíîäàâ÷î¿
âëàäè – Âåðõîâíó Ðàäó Óêðà¿íè; 3) îðãàíè âèêîíàâ÷î¿ âëàäè – Êàá³íåò Ì³í³ñòð³â
Óêðà¿íè, öåíòðàëüí³ òà ì³ñöåâ³ îðãàíè âèêîíàâ÷î¿ âëàäè; 4) îðãàíè ñóäîâî¿ âëàäè;
5) Ïðåäñòàâíèöòâî Ïðåçèäåíòà Óêðà¿íè â Àâòîíîìí³é Ðåñïóáë³ö³ Êðèì; 6) ïðîêó-
ðàòóðó Óêðà¿íè; 7) ³íø³ äåðæàâí³ îðãàíè – Ðàõóíêîâó ïàëàòó, Íàö³îíàëüíèé áàíê
Óêðà¿íè, Ðàäó íàö³îíàëüíî¿ áåçïåêè ³ îáîðîíè Óêðà¿íè, Âèùó ðàäó þñòèö³¿; 8) îðãàíè
âëàäè Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì – Âåðõîâíó Ðàäó Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì,
Ðàäó Ì³í³ñòð³â Àâòîíîìíî¿ Ðåñïóáë³êè Êðèì; 9) îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàí-
íÿ – ñ³ëüñüê³, ñåëèùí³, ì³ñüê³, ðàéîíí³, îáëàñí³ ðàäè; 10) ïîñàäîâó, ñëóæáîâó îñîáó
çàçíà÷åíèõ âèùå îðãàí³â; 11) ³íøèõ ñóá’ºêò³â ïðè çä³éñíåíí³ íèìè âëàäíèõ àáî
âëàäíèõ óïðàâë³íñüêèõ ôóíêö³é [2, ñ. 113].

Ì.Â. Äæàôàðîâà ââàæàº, ùî ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü º îðãàí äåðæàâíî¿
âëàäè, îðãàí ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ¿õí³ ïîñàäîâ³ ÷è ñëóæáîâà³ îñîáè (äåðæàâí³
ñëóæáîâö³) àáî ³íøèé ñóá’ºêò ï³ä ÷àñ çä³éñíåííÿ íèì âëàäíî-ðîçïîðÿä÷èõ ïîâíîâà-
æåíü íà îñíîâ³ çàêîíîäàâñòâà, â òîìó ÷èñë³ äåëåãîâàíèõ ïîâíîâàæåíü, ç ìåòîþ
ïðàêòè÷íîãî âèêîíàííÿ çàâäàíü ³ ôóíêö³é äåðæàâè [14, c. 32]. 

Íà ïåðåêîíàííÿ Þ.Ì. ²ëüíèöüêî¿, ïîíÿòòÿ “ñóá’ºêò âëàäíèõ ïîâíîâàæåíü”
îõîïëþº îðãàíè äåðæàâíî¿ âëàäè, îðãàíè ì³ñöåâîãî ñàìîâðÿäóâàííÿ, ùî çä³éñíþþòü
âëàäí³, óïðàâë³íñüê³ ôóíêö³¿ íà îñíîâ³ ÷èííîãî çàêîíîäàâñòâà, â ìåæàõ ¿õ ïîâíîâàæåíü
äëÿ çàáåçïå÷åííÿ ðåàë³çàö³¿ ïîë³òèêè äåðæàâè òà çàõèñòó ïðàâ òà ³íòåðåñ³â ëþäèíè ³
ãðîìàäÿíèíà [15, c. 328]. 
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Ïðîàíàë³çóâàâøè íàâåäåíå âèùå, çàóâàæèìî, ùî äëÿ íàä³ëåííÿ ñóá’ºêòà ñòàòóñîì
“ñóá’ºêòà âëàäíèõ ïîâíîâàæåíü” íå º îáîâ’ÿçêîâèì â³äíåñåííÿì òàêîãî ñóá’ºêòà äî
ñèñòåìè îðãàí³â äåðæàâíî¿ âëàäè àáî ì³ñöåâîãî ñàìîâðÿäóâàííÿ, êëþ÷îâèì º çä³é-
ñíåííÿ íèì ïóáë³÷íî-âëàäíèõ óïðàâë³íñüêèõ ôóíêö³é [1], âëàäíèõ àáî âëàäíî-óïðàâ-
ë³íñüêèõ ôóíêö³é [2, ñ. 113], âëàäíèõ ÷è óïðàâë³íñüêèõ ôóíêö³é [14, c. 32], âëàäíî-
ðîçïîðÿä÷èõ ïîâíîâàæåíü [15, c. 328]. Îòæå, äëÿ òîãî, àáè âèçíà÷èòè, ÷è ìîæå
Ãðîìàäñüêà ðàäà äîáðî÷åñíîñò³ áóòè â³äïîâ³äà÷åì â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³,
íåîáõ³äíî ç’ÿñóâàòè, ÷è çä³éñíþº òàêà Ðàäà ïðè ïðèéíÿòò³ ð³øåíü âëàäí³ óïðàâë³íñüê³
ôóíêö³¿, à òàêîæ, ÷è ïîðóøóþòüñÿ ïðè öüîìó ¿¿ ïðàâà.

Òëóìà÷åííÿ âëàäíèõ óïðàâë³íñüêèõ ôóíêö³é íàäàíî Âèùèì àäì³í³ñòðàòèâíèì
ñóäîì Óêðà¿íè â ï. 3 ïîñòàíîâè Ïëåíóìó Âèùîãî àäì³í³ñòðàòèâíîãî ñóäó Óêðà¿íè
â³ä 20 òðàâíÿ 2015 ðîêó ¹ 8, â³äïîâ³äíî äî ÿêîãî äëÿ ö³ëåé ³ çàâäàíü àäì³í³ñòðàòèâíîãî
ñóäî÷èíñòâà âëàäíó óïðàâë³íñüêó ôóíêö³þ íåîáõ³äíî ðîçóì³òè ÿê ä³ÿëüí³ñòü óñ³õ
ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü ç âèêîíàííÿ ïîêëàäåíèõ íà íèõ Êîíñòèòóö³ºþ ÷è
çàêîíàìè Óêðà¿íè çàâäàíü [16].

Íà íàøó äóìêó, òàêå òëóìà÷åííÿ º çàíàäòî øèðîêèì. Äî òîãî æ ó ñòàòò³ 4
ÊÀÑÓ éäåòüñÿ ïðî ïóáë³÷íî-âëàäí³ óïðàâë³íñüê³ ôóíêö³¿. Òîìó ðîçãëÿíåìî ñóòí³ñòü
ö³º¿ ôóíêö³¿.

Âäàëå òëóìà÷åííÿ ïóáë³÷íî-âëàäíî¿ óïðàâë³íñüêî¿ ôóíêö³¿ íàäàëà Î. Ëåâ÷èøèíà,
ÿêà óòî÷íèëà, ùî òåðì³í “ïóáë³÷íî” îçíà÷àº, ùî òàê³ ôóíêö³¿ ñóá’ºêòà ó âèïàäêó
ä³ÿëüíîñò³ ñïðÿìîâàí³ íà çàäîâîëåííÿ ïóáë³÷íîãî ³íòåðåñó, òîáòî ³íòåðåñó ãðîìàäÿí
³ äåðæàâè Óêðà¿íè; òåðì³í “âëàäí³” âèçíà÷àº, ùî â òàêîãî ñóá’ºêòà íàÿâí³ âëàäí³
ïîâíîâàæåííÿ, òîáòî äåðæàâà íàä³ëèëà, óïîâíîâàæèëà òàêîãî ñóá’ºêòà çàñòîñîâóâàòè
âëàäó, âïëèâàòè íà ðîçâèòîê ïðàâîâ³äíîñèí; “óïðàâë³íñüê³ ôóíêö³¿” – öå îñíîâí³
íàïðÿìè ä³ÿëüíîñò³ òàêîãî ñóá’ºêòà, ÿê³ ñïðÿìîâàí³ íà çä³éñíåííÿ óïðàâë³ííÿ ï³äëåã-
ëèì ñóá’ºêòîì çàäëÿ éîãî ïðàâîì³ðíî¿, ñïðàâåäëèâî¿, çàêîííî¿ ä³ÿëüíîñò³ [17, c. 57].
Çàóâàæèìî, ùî óïðàâë³ííÿ, ó òîìó ÷èñë³ äåðæàâíå, çàâæäè ìàº âïëèâ íà îá’ºêò ç
ìåòîþ ïðèâåäåííÿ îñòàííüîãî ó ñòàí, ÿêèé ïîòð³áåí ñóá’ºêòó ÷è â³äïîâ³äàº âèìîãàì
çàêîíîäàâñòâà. ßê ñëóøíî çàóâàæóºòüñÿ ó ë³òåðàòóð³, ä³ÿëüí³ñòü ³ç ðåàë³çàö³¿ óïðàâ-
ë³íñüêî¿ ôóíêö³¿ âêëþ÷àº àíàë³ç, ïëàíóâàííÿ, îðãàí³çàö³þ, êîîðäèíàö³þ, êîíòðîëü,
ïðèéíÿòòÿ òà ðåàë³çàö³þ óïðàâë³íñüêèõ ð³øåíü òîùî [18, ñ. 518].

Ã. Òêà÷ êîíñòàòóº, ùî â³äíîñèíè ñóá’ºêò³â âëàäíèõ ïîâíîâàæåíü ç ³íøèìè
ó÷àñíèêàìè ïðàâîâ³äíîñèí áóäóþòüñÿ çà ñõåìîþ “âëàäà – ï³äïîðÿäêóâàííÿ”. Òîáòî
âèêîíàííÿ âëàäíèõ ôóíêö³é âêàçóº íà ðåàëüíó çäàòí³ñòü ñóá’ºêòà çàáåçïå÷èòè ïîâå-
ä³íêó ³íøî¿ ñòîðîíè â íåîáõ³äíèõ ìåæàõ [19, c. 101]. Òàêîæ ñë³ä ï³äòðèìàòè ïîçèö³þ
Ì. Â³ëüãóøèíñüêîãî, ÿêèé ñòâåðäæóº, ùî ðåàë³çàö³ÿ âëàäíèõ ïîâíîâàæåíü íå çàâæäè
ñóïðîâîäæóºòüñÿ çàñòîñóâàííÿì ïðèìóñó (ôîðìóëþâàííÿì ³ìïåðàòèâíèõ âèìîã),
íàïðèêëàä ó ñôåð³ àäì³í³ñòðàòèâíî-äîãîâ³ðíîãî ðåãóëþâàííÿ ñóñï³ëüíèõ â³äíîñèí
àáî ó ñôåð³ íàäàííÿ ïðèâàòíèì îñîáàì ñîö³àëüíî¿ (ìàòåð³àëüíî¿, ô³íàíñîâî¿ òîùî)
äîïîìîãè [20, c. 12].

Óðàõîâóþ÷è âèêëàäåíå, ââàæàºìî, ùî ðåàë³çàö³ÿ ñóá’ºêòîì âëàäíî¿ ôóíêö³¿
(îäíîñòîðîííüîãî âîëåâèÿâëåííÿ) ìàº çàâåðøóâàòèñÿ âèíèêíåííÿì äëÿ ïðîòèëåæ-
íîãî ñóá’ºêòà ïðàâîâèõ íàñë³äê³â, ó òîìó ÷èñë³ ïîâ’ÿçàíèõ ç³ çì³íîþ éîãî ïðàâîâîãî
ñòàòóñó.

Â³äïîâ³äíî äî ÷àñòèíè øîñòî¿ ñòàòò³ 87 Çàêîíó Óêðà¿íè “Ïðî ñóäîóñòð³é òà
ñòàòóñ ñóää³â”, íà Ãðîìàäñüêó ðàäà äîáðî÷åñíîñò³ ïîêëàäåíî òàê³ çàâäàííÿ: 1) çá³ð,
ïåðåâ³ðêà òà àíàë³ç ³íôîðìàö³¿ ùîäî ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³); 2) íàäàííÿ
Âèù³é êâàë³ô³êàö³éí³é êîì³ñ³¿ ñóää³â Óêðà¿íè ³íôîðìàö³¿ ùîäî ñóää³ (êàíäèäàòà íà
ïîñàäó ñóää³); 3) íàäàííÿ, çà íàÿâíîñò³ â³äïîâ³äíèõ ï³äñòàâ, Âèù³é êâàë³ô³êàö³éí³é
êîì³ñ³¿ ñóää³â Óêðà¿íè âèñíîâêó ïðî íåâ³äïîâ³äí³ñòü ñóää³ (êàíäèäàòà íà ïîñàäó
ñóää³) êðèòåð³ÿì ïðîôåñ³éíî¿ åòèêè òà äîáðî÷åñíîñò³, ÿêèé äîäàºòüñÿ äî äîñüº êàí-
äèäàòà íà ïîñàäó ñóää³ àáî äî ñóää³âñüêîãî äîñüº; 4) äåëåãóâàííÿ óïîâíîâàæåíîãî
ïðåäñòàâíèêà äëÿ ó÷àñò³ ó çàñ³äàíí³ Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â Óêðà¿íè
ùîäî êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³); 5) ñòâîðåííÿ
³íôîðìàö³éíîãî ïîðòàëó äëÿ çáîðó ³íôîðìàö³¿ ùîäî ïðîôåñ³éíî¿ åòèêè òà äîáðî÷åñ-
íîñò³ ñóää³â, êàíäèäàò³â íà ïîñàäó ñóää³ [21].
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Ââàæàºìî, ùî ö³ ïîëîæåííÿ ñâ³ä÷àòü ïðî òå, ùî íà Ãðîìàäñüêó ðàäó äîáðî-
÷åñíîñò³ çàêîíîäàâñòâîì íå ïîêëàäåíî çàâäàíü, ó ïðîöåñ³ ðåàë³çàö³¿ ÿêèõ âîíà ìàº
çä³éñíþâàòè ïóáë³÷íî-âëàäí³ óïðàâë³íñüê³ ôóíêö³¿, òîìó ùî çá³ð òà àíàë³ç ³íôîðìàö³¿
ùîäî ñóää³, ¿¿ íàäàííÿ äåðæàâíîìó îðãàíó ñóää³âñüêîãî âðÿäóâàííÿ íå º ïðîÿâîì
âëàäè, àäæå ìàº ³íôîðìàö³éíó ôóíêö³þ, íå íàä³ëåíà Ãðîìàäñüêà ðàäà äîáðî÷åñíñò³ é
ïðàâîì óõâàëþâàòè îáîâ’ÿçêîâ³ äî âèêîíàííÿ ð³øåííÿ. Ó ïåðåë³êó çàâäàíü, ÿê³
ïîêëàäåíî íà Ãðîìàäñüêó ðàäó äîáðî÷åñíîñò³, íå âáà÷àºòüñÿ âèêîíàííÿ óïðàâë³íñüêèõ
ôóíêö³é, îñê³ëüêè ä³ÿëüí³ñòü Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³ íå ñïðÿìîâàíà íà ïðè-
âåäåííÿ îñîáè ó ñòàí, ÿêèé â³äïîâ³äàº êðèòåð³ÿì ïðîôåñ³éíî¿ åòèêè òà äîáðî÷åñíîñò³,
à ìàº íà ìåò³ êîíñòàòàö³þ ôàêò³â ùîäî ñóää³ (êàíäèäàòà íà ïîñàäó ñóää³).

Âîäíî÷àñ ñåðåä ïðàêòèê³â ³ñíóº ïîçèö³ÿ, ùî íåãàòèâíèé âèñíîâîê Ãðîìàäñüêî¿
ðàäè äîáðî÷åñíîñò³ ìàº ïåâí³ íàñë³äêè, àäæå â³í òÿãíå çà ñîáîþ íåîáõ³äí³ñòü, ïî-
ïåðøå, ðîçãëÿäó éîãî íà ïëåíàðíîìó çàñ³äàíí³ Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â,
ïî-äðóãå, íàÿâí³ñòü êâàë³ô³êîâàíî¿ (äëÿ ñêàñóâàííÿ âèñíîâêó ïîòð³áí³ ãîëîñè 11
÷ëåí³â êîì³ñ³¿), à íå ïðîñòî¿ á³ëüøîñò³ ãîëîñ³â, òîáòî êîëè 11 ãîëîñ³â íå íàáåðåòüñÿ,
òî âèñíîâîê ìàº íàñë³äêè äëÿ êàíäèäàòà – òîé âèáóâàº ç êîíêóðñó.

Çâ³ñíî, ïðèéíÿòòÿ òàêîãî âèñíîâêó Ãðîìàäñüêîþ ðàäîþ äîáðî÷åñíîñò³ ìàº
íàñë³äêîì âèíèêíåííÿ äëÿ ñóää³ àáî êàíäèäàòà íà ïîñàäó ñóää³ ïåâíèõ  ïðàâîâèõ
íàñë³äê³â – óñêëàäíþº ïðîõîäæåííÿ ïðîöåäóðè äëÿ ïðèçíà÷åííÿ íà ïîñàäó ñóää³,
ïðîòå íå çì³íþº éîãî ïðàâîâèé ñòàòóñ, àäæå îñòàòî÷íå ð³øåííÿ çàëèøàºòüñÿ çà
Âèùîþ êâàë³ô³êàö³éíîþ êîì³ñ³ºþ ñóää³â, ÿêà ìàº ï³äòâåðäèòè ïðàâäèâ³ñòü àáî
áåçï³äñòàâí³ñòü âèñíîâêó Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³. Îòæå, Ãðîìàäñüêó ðàäó
äîáðî÷åñíîñò³ íå ìîæíà âèçíàâàòè ñóá’ºêòîì âëàäíèõ ïîâíîâàæåíü ó ðîçóì³íí³ âèìîã
ïóíêòó 7 ÷àñòèíè 1 ñòàòò³ 4 ÊÀÑÓ.

Âîäíî÷àñ âåëèêîþ º â³ðîã³äí³ñòü òîãî, ùî â îñíîâó ð³øåííÿ Âèùî¿ êâàë³ô³êà-
ö³éíî¿ êîì³ñ³¿ ñóää³â áóäå ïîêëàäåíî íåãàòèâíèé âèñíîâîê Ãðîìàäñüêî¿ ðàäè äîáðî-
÷åñíîñò³, îäíàê îñêàðæèòè òàêå ð³øåííÿ ç ï³äñòàâ éîãî çì³ñòîâíî¿ íåîá´ðóíòîâàíîñò³
ùîäî ïèòàíü íåâ³äïîâ³äíîñò³ ó÷àñíèêà êîíêóðñó êðèòåð³ÿì äîáðî÷åñíîñò³ òà ïðî-
ôåñ³éíî¿ åòèêè êàíäèäàò íà ïîñàäó ñóää³ íå çìîæå, àäæå Çàêîí Óêðà¿íè “Ïðî ñóäî-
óñòð³é ³ ñòàòóñ ñóää³â” äîïóñêàº ìîæëèâ³ñòü îñêàðæåííÿ òàêîãî ð³øåííÿ Âèùî¿ êâà-
ë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â ëèøå ç ôîðìàëüíèõ ï³äñòàâ.

Â³äïîâ³äíî äî ñò. 13 Êîíâåíö³¿ ïðî çàõèñò ïðàâ ëþäèíè ³ îñíîâîïîëîæíèõ
ñâîáîä 1950 ðîêó êîæåí, ÷è¿ ïðàâà òà ñâîáîäè, âèçíàí³ â ö³é Êîíâåíö³¿, áóëî ïîðóøåíî,
ìàº ïðàâî íà åôåêòèâíèé çàñ³á þðèäè÷íîãî çàõèñòó â íàö³îíàëüíîìó îðãàí³, íàâ³òü
ÿêùî òàêå ïîðóøåííÿ áóëî â÷èíåíå îñîáàìè, ÿê³ çä³éñíþâàëè ñâî¿ îô³ö³éí³ ïîâíî-
âàæåííÿ [22].

Ó ð³øåíí³ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó ñïðàâ³ “Ç³í÷åíêî ïðîòè Óêðà¿íè”
íàãîëîøåíî, ùî ñò. 13 Êîíâåíö³¿ ãàðàíòóº íà íàö³îíàëüíîìó ð³âí³ äîñòóïí³ñòü çàñîáó
þðèäè÷íîãî çàõèñòó, çäàòíîãî çàáåçïå÷èòè âò³ëåííÿ â æèòòÿ çì³ñòó êîíâåíö³éíèõ
ïðàâ ³ ñâîáîä, íåçàëåæíî â³ä òîãî, â ÿê³é ôîðì³ âîíè çàêð³ïëåí³ â íàö³îíàëüíîìó
ïðàâîâîìó ïîðÿäêó [23].

Îòæå, çâåðíåííÿ ç ïîçîâîì äî Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³ â ïîðÿäêó
àäì³í³ñòðàòèâíîãî ñóäî÷èíñòâà º ºäèíèì ìîæëèâèì ñïîñîáîì çàõèñòó ïîðóøåíèõ
Ãðîìàäñüêîþ ðàäîþ äîáðî÷åñíîñò³ ïðàâ êàíäèäàòà íà ïîñàäó ñóää³.

Çâàæàþ÷è íà íàâåäåíå, ö³ëêîì äîïóñòèìî â³äíåñòè ó÷àñòü ó àäì³í³ñòðàòèâí³é
ñïðàâ³ Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³ äî âèïàäê³â, êîëè â³äïîâ³äà÷åì ó àäì³í³ñò-
ðàòèâí³é ñïðàâ³ º íå ñóá’ºêò âëàäíèõ ïîâíîâàæåíü, ïðî ³ñíóâàííÿ ÿêèõ éäåòüñÿ ó
÷àñòèíè òðåòüî¿ ñòàòò³ 46 ÊÀÑÓ. Ïîøèðåííÿ íà öåé âèïàäîê ä³¿ ÷àñòèíè òðåòüî¿
ñòàòò³ 46 ÊÀÑÓ º äîïóñòèìèì âèõîäÿ÷è ç òîãî, ùî íåãàòèâíèé âèñíîâîê Ãðîìàäñüêî¿
Ðàäè äîáðî÷åñíîñò³ âïëèâàº íà ïðàâà òà ³íòåðåñè êàíäèäàòà íà ïîñàäó ñóää³, ñòâî-
ðþþ÷è ïðàâîâ³äíîñèíè, â ÿêèõ îòðèìàòè ð³øåííÿ ïðî ï³äòâåðäæåííÿ íåþ çäàòíîñò³
çä³éñíþâàòè ïðàâîñóääÿ êàíäèäàò çìîæå ëèøå ó ðàç³, ÿêùî òàêå ð³øåííÿ áóäå
ï³äòðèìàíå íå ìåíøå í³æ îäèíàäöÿòüìà ÷ëåíàìè Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ ñóää³â,
òîáòî êâàë³ô³êîâàíîþ á³ëüø³ñòþ, òîä³ ÿê ð³øåííÿ ùîäî ³íøèõ êàíäèäàò³â, ÿê³ íå
îòðèìàëè íåãàòèâíîãî âèñíîâêó Ãðîìàäñüêî¿ ðàäè äîáðî÷åñíîñò³, óõâàëþâàòèìåòüñÿ
ïðîñòîþ á³ëüø³ñòþ ãîëîñ³â ¿¿ ñêëàäó â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿  ñòàòò³ 101 Çàêîíó
Óêðà¿íè “Ïðî ñóäîóñòð³é ³ ñòàòóñ ñóää³â”.



ÍÀÓÊÀ ² ÏÐÀÂÎÎÕÎÐÎÍÀ. 2018. ¹ 2(40)      ISSN 2072–8670
NAUKA I PRAVOOHORONA

86

Òîìó äëÿ âïðîâàäæåííÿ âèñëîâëåíèõ ó äîñë³äæåíí³ ïðîïîçèö³é äîö³ëüíî âíåñòè
â³äïîâ³äí³ çì³íè äî ÷àñòèíè òðåòüî¿ ñòàòò³ 46 ÊÀÑÓ.

Çàêîíîäàâ÷å çàêð³ïëåííÿ ìîæëèâîñò³ îñêàðæåííÿ âèñíîâê³â Ãðîìàäñüêî¿ ðàäè
äîáðî÷åñíîñò³ çàáåçïå÷èòü ðåàë³çàö³þ ïðàâà êîæíîãî êàíäèäàòà íà ïîñàäó ñóää³ íà
åôåêòèâíèé çàñ³á þðèäè÷íîãî çàõèñòó â íàö³îíàëüíîìó îðãàí³ òà íå äîïóñòèòü
äèñêðèì³íàö³éíîãî ï³äõîäó ó ïðîöåñ³ êâàë³ô³êàö³éíîãî îö³íþâàííÿ ñóää³â.

Äîñë³äæåííÿ ïèòàííÿ ó÷àñò³ ÿê â³äïîâ³äà÷à â àäì³í³ñòðàòèâíîìó ñóäî÷èíñòâ³
Àóäèòîðñüêî¿ ïàëàòè Óêðà¿íè òà Âèùî¿ êâàë³ô³êàö³éíî¿ êîì³ñ³¿ àäâîêàòóðè ìîæå
ñòàòè ïðåäìåòîì ïîäàëüøèõ íàóêîâèõ äîñë³äæåíü.
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SEVERAL ASPECTS OF THE PART OF APPELATES
IN ADMINISTRATIVE PROCEEDINGS

Paper deals with the problematic aspects of the participation of defendants in
administrative legal proceedings. The attention is drawn to the lack of a single position
regarding the right to act as a defendant in the administrative business of certain categories
of subjects, in particular, the Public Council of Integrity, the Audit Chamber of Ukraine,
Qualification Disciplinary Commission of Advocacy.
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It is not that the definition of the concept of the subject of power is the most
controversial in the scientific plane and judicial practice. The Code of Administrative
Justice of Ukraine (CAJU) does not define the notions and features of such entities, but
treats the notion of the subject of authority by recounting in Article 4 of the CAJU the
specific bodies, in particular, bodies of state power, bodies of local self-government, their
officials or officers, and others of subjects in the exercise of public authority functions on
the basis of legislation, including for the implementation of delegated authority, or the
provision of administrative services.

The cases where the defendant in an administrative case is not the subject of power
authorities is investigated. It is not that in court practice the issues arise as to the
possibility of participation as a respondent in the administrative affairs of self-regulated
organizations and other independent public bodies, in particular, the Public Council of
Integrity, which are not explicitly identify in the CAJU as potential defendants. At the
same time, it is disputable to assign such organizations to the subjects of power. Instead,
there is a judicial practice recognizing the possibility of participating in administrative
proceedings as a defendant of the Public Council of Integrity.

In legislation there is no definition of “subject of authority”. Although the tasks
entrusted to the Public Council of Integrity do not consider the implementation of
administrative functions, since the activities of the Public Council of Integrity are not
aimed at bringing the person into condition that meets the criteria of professional ethics
and integrity, but aims to establish facts regarding a judge (candidate for post of judge).
But the negative conclusion of the Public Council of Integrity has certain consequences,
since it entails the need, first, to consider it at a plenary meeting of the High Qualifications
Commission of Courts, and secondly, the presence of a qualified majority of votes.

Based on the rules of the current legislation on the participation of defendants in
administrative legal proceedings and materials of judicial practice, the achievements of
scientific doctrine, proposals for the improvement of an administrative procedural legislation
were substantiate. It is proposed to include the respondents in the administrative affairs
of the Public Council of Integrity in cases where the defendant in an administrative case
is not the subject of authority.

Keywords: defendant, administrative legal proceedings, Public Council of Goodness,
subject of authority, court, authority and management function.
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